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Preface 


This replacement Volume 1 of the Tennessee Code Annotated was made 
necessary by the great increase in constitutional litigation since publication of 
the previous volume in 1995, and by the 1998, 2002, and 2006 amendments to 
the Tennessee Constitution. The Tennessee Constitution is now found within 
new Volume 1A. This Volume was prepared by the editorial staff of the 
publisher, with the assistance of Paige A. Seals, for the Tennessee Code 
Commission. 

This Volume 1 includes the United States constitution. 

Notes in this volume are to the following sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 
Federal Supplement 

Federal Rules Decisions 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, P.O. 
Box 7587, Charlottesville, Virginia 22906-7587. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 
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Titles in Tennessee Code Annotated 


Titles are listed below by volume, title number, and name of title 


VOLUME 1 


Federal Constitution 


VoLuME 1A 


State Constitution 


VOLUME 2 


Code and Statutes 
Elections 
Legislature 


VoLUME 2A 


State Government 
Counties 


VoLuME 2B 


Cities and Towns 
Consolidated Governments 


VoLuUME 3 


Public Officers and Employees 
VoLuME 3A 


Public Finances 

Public Libraries, Archives, and 
Records 

Natural Areas and Recreation 


VoLUME 3B 


Public Property, Printing and 
Contracts 

Public Planning and Housing 

(Transferred to Title 71) 


Holidays 


VOLUME 4 


Courts 

Judges and Chancellors 
Clerks of Courts 
(Transferred to Title 16) 


20. 
21. 
22. 
23. 


24. 
25. 
26. 
. Appeal and Review 
28. 


29. 


30. 
31. 
32. 
33. 


34. 
35. 


36. 
OT. 


38. 


39. 


40. 


AO. 
41. 


Civil Procedure 
Proceedings in Chancery 
Juries and Jurors 
Attorneys-at-Law 


VOLUME 4A 


Evidence and Witnesses 
Judgments 
Execution 


Limitation of Actions 


VOLUME 5 


Remedies and Special Proceed- 
ings 


VOLUME 6 


Administration of Estates 

Descent and Distribution 

Wills 

Mental Health and Developmen- 
tal Disabilities 

Guardianship 

Fiduciaries and Trust Estates 


VoLUME 6A 


Domestic Relations 
Juveniles 


VOLUME 7 


Prevention and Detection of 
Crime 
Criminal Offenses 


VoLUME 7A 
Criminal Procedure, Chs. 1-34 


VoLuME 7B 


Criminal Procedure, Chs. 35-end 
Correctional Institutions and In- 
mates 


v1 


42. 
43. 
44. 


45. 
46. 


47. 


47. 


48. 


49. 


50. 
ol. 


52 


D3. 


D4. 
DD. 


5d. 


57. 


TITLES IN TENNESSEE CODE ANNOTATED 


VOLUME 8 


Aeronautics 
Agriculture and Horticulture 
Animals and Animal Husbandry 


VoLUME 8A 


Banks and Financial Institutions 
Cemeteries 


VoLUME 8B 
Commercial Instruments and 
Transactions — Chs. 1-9 — 


Uniform Commercial Code 


VOLUME 8C 


Commercial Instruments and 
Transactions — Chs 10-end 


VoLUME 8D 


Corporations and Associations 


VOLUME 9 


Education 


VoLUME 9A 


Employer and Employee 
(Reserved — No Text) 
(Reserved — No Text) 
Food, Drugs and Cosmetics 


VOLUME 10 


Highways, Bridges and Ferries 
Motor and Other Vehicles 


VoLuME 10A 


Insurance 


VoLuME 10B 


Intoxicating Liquors 


58. 


og. 
60. 
61. 


62. 


63. 
64. 


65. 
66. 


67. 


68. 


69. 


70. 
five 


Military Affairs, 
and Civil Defense 
Mines and Mining 
Oil and Gas 
Partnerships 


Emergencies 


VoLuME 10C 


Professions, Businesses and 


Trades 


VoLuUME 11 


Professions of the Healing Arts 
Regional Authorities 


VoLUME 11A 


Public Utilities and Carriers 
Property 


VOLUME 12 


Taxes and Licenses 


VoLuUME 12A 


Health, Safety and Environmen- 
tal Protection 


VoLUME 12B 


Waters, Waterways, Drains and 
Levees 
Wildlife Resources 
Welfare 
VoLuME 13 


Tables 
VoLuMES 14, 15 aNp 16 


Combined General Index 
Index of Uncodified Public Chap- 
ters 


Court RuLEs 


User’s Guide 


This guide is designed to help you get the most out of your Tennessee Code 
Annotated. Information about key features of the Code and suggestions for its 
more effective use are given under the following headings: 


—Advance Code Service 
—Advance Legislative Service 
—Amendments 
—Analyses 
—Attorney General Opinions 
—Cited 
—Code Status 
—Collateral References 
—Comparative Legislation 
—Compiler’s Notes and Code Commission Notes 
—Cross References 
—Court Rules 
—Decisions Under Prior Law 
—Disciplinary Board Opinions 
—Effective Dates 
—RHistorical Citation 
—Indexes 
—Law Reviews 
—Notes to Decisions 
—Numbering System 
—Obsolete Statutes 
—Parallel Reference Tables 
—Repealed Statutes 
—Replaced Volumes 
—Section Headings 
—Section to Section References 
—Superseded Statutes 

—Tables of Contents 

—Tables Volume 

—Textbooks 

—Unconstitutional Statutes 


If you have a question not addressed by the User’s Guide, or comments about 
your Code service, please call our toll-free number (1-800-446-3410), fax (800) 
643-1280, or write to: Tennessee Code Editor, LEXIS Law Publishing, P.O. Box 
7587, Charlottesville, Virginia, 22906-7587. 


ADVANCE CODE SERVICE 


Three times a year, at roughly quarterly intervals between delivery of Code 
supplement pocket parts, we publish Tennessee Advance Code Service 
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pamphlets. The Advance Code Service keeps your Code as up-to-date as 
possible by providing notes to cases, opinions of the Attorney General, and law 
reviews received after the cutoff for inclusion in the preceding Supplement, as 
well as other pertinent information. Advance Code Service pamphlets are 
cumulative, so that you need retain only the latest pamphlet to have all the 
updated material published since the preceding Supplement. 


ADVANCE LEGISLATIVE SERVICE 


Advance Legislative Service pamphlets contain photoreproductions of 
Tennessee legislation. They are sent to all subscribers, as part of the annual 
supplement service, within weeks of an act’s passage. Pamphlets also contain 
a table of contents, a table of Code sections affected by new laws, informative 
notations in the margins of acts, and an index. All these aids help you assess 
the impact of new legislation between the time it first becomes available and 
publication of the Code supplement. 


AMENDMENTS 


Amendment notes describe exactly what changes the legislature has made in 
the statute and are written so that you can reconstruct the language of the 
statute as it existed prior to amendment. These notes appear only in the 
annual pocket part supplements following each section which has been 
amended within the past two years. Where an amendment note states that 
certain provisions have been rewritten, and the former version is not set out in 
the note, the presumption is that the former version may be found in the bound 
volume. 


ANALYSES 


In addition to the table of contents appearing at the beginning of each bound 
volume, each title and chapter appearing in a bound volume or supplement is 
preceded by an analysis. The analysis details the scope of the title or chapter 
and enables you to see at a glance the content of the title or chapter without 
resorting to a page-by-page examination in the bound volume or supplement. 


ATTORNEY GENERAL OPINIONS 


Citations to Opinions of the Attorney General and Reporter of Tennessee are 
carried in supplement pamphlets, beginning with opinions issued in 1983. 
Although these opinions are advisory only, they are well-researched opinions of 
law and contain useful discussions of Tennessee statutes. Citations to opinions 
which concern the constitutionality of provisions, or which the Code 
Commission wishes to retain for other reasons, will appear in Code 
Commission Notes in replacement volumes. 


CITED 


Court decisions which cite or apply a statute without explanatory comment 
or construction are carried under the “Cited” heading. These decisions may 
construe statutes related to the “cited” statute and may, therefore, be helpful 
in giving you an overview of the law. 
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CODE STATUS 


Tennessee Code Annotated is the official Code of Tennessee. It was adopted 
in 1955. Code supplements and replacement volumes are also enacted into law 
following their publication, in order to assure the integrity and official 
character of all Code text. The Code is prepared under the auspices of the 
Tennessee Code Commission and with the assistance of its staff. For the 
authority of the Commission and other statutes relating to the Code, see title 
1 of the Code. 


COLLATERAL REFERENCES 


Articles appearing in the standard national law encyclopedias and digests 
concerning the subject of a Tennessee statute are cited under the appropriate 
statute. 


COMPARATIVE LEGISLATION 


Articles appearing in the standard national law encyclopedias and digests 
concerning the subject of a Tennessee statute are cited under the appropriate 
statute. 


COMPARATIVE LEGISLATION 


Statutes from the eight states bordering Tennessee (Alabama, Arkansas, 
Georgia, Kentucky, Mississippi, Missouri, North Carolina and Virginia) which 
compare in subject matter and scope to similar Tennessee statutes are cited, 
generally, under the first section of the chapter or part to which they pertain. 
Occasionally, comparative legislation pertains to only one section in which case 
it is cited under that particular statute. 

You may wish to look up comparative legislation from neighboring states and 
to consult their annotations to see how foreign courts have construed and 
applied statutes similar to those in Tennessee. 


COMPILER’S NOTES AND CODE COMMISSION NOTES 


If nothing else, compiler’s notes and code commission notes should always be 
read because they point out important information or special circumstances 
concerning a statute. 

Code commission notes are prepared under the direct supervision of the 
Tennessee Code Commission to convey information that is not apparent on the 
face of a Code section. 

Repealed statutes have compiler’s notes citing the legislative history of the 
repealed section, the chapter and section of the public act responsible for the 
repeal, and a reference to new statutory provisions, if any, which replace the 
repealed statute. Transferred, superseded, obsolete and unconstitutional 
statutes have similar notes. 


CROSS REFERENCES 


Cross references refer you to other statutes which may affect a law or place 
it in context. Cross references do not cite all related statutes, however, since 
these can be identified by using the General Index. 
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COURT RULES 


A softcover Court Rules Annotated volume is included in your Code set. This 
volume is periodically supplemented and will be replaced every two years. 
Rules of the Supreme Court, the Court of the Judiciary, the Court of Appeals, 
and the Court of Criminal Appeals, rules of appellate, civil, criminal and 
juvenile procedure and rules of evidence, as well as local rules of practice and 
procedure in the courts of certain counties are included, along with appropriate 
annotations and indexes. Rules are printed essentially in the form in which 
they have been promulgated, with only minor editing for stylistic consistency. 

Advisory Commission Comments which have been added after the original 
comments have, in brackets following each additional paragraph of comment, 
the date the paragraph was added. 


DECISIONS UNDER PRIOR LAW 
See Notes to Decisions. 
DISCIPLINARY BOARD OPINIONS 


Notes under this heading appear in the Court Rules volume and its 
supplement, and refer you to opinions of the Board of Professional 
Responsibility of the Supreme Court of Tennessee. 


EFFECTIVE DATES 


Effective date notes appear only in the pocket part supplements to the bound 
volumes. These notes show the effective date for enactments and amendments 
made during the past two years. An effective date note will appear under each 
section enacted or amended, except where an entire chapter or part has been 
enacted, in which case the note will appear only under the first and last 
sections of the chapter or part. 

Where repeals, enactments or amendments are postponed, bracketed dates 
in the boldfaced catchline and explanatory information in the compiler’s notes 
enable you to ascertain the valid law both before and after the postponed 
effective date. 


HISTORICAL CITATION 


The historical citation appears in brackets immediately following the text of 
the statute. The historical citation includes the year, chapter and section of all 
public acts enacting or amending the statute. By finding these public acts in 
the session laws, you can trace the history of a section from its original 
enactment to its present form. 

The historical citation also includes references to the sections of former codes 
in which the statute was previously compiled (as in “Code 1932, § 325” cited in 
the historical citation to § 4-3-1803). Amendments to the statute which have 
been implied by subsequent legislation rather than specifically mandated are 
indicated by “impl. am.” followed by the public act chapter and section number. 
Statutes which have been transferred from former section numbers within this 
Code cite the former section number in the historical citation. For instance, in 
the historical citation for § 4-3-203, “T.C.A. (orig. ed.), § 4-308” indicates that 
§ 4-3-203 was transferred from § 4-308 which appeared in the original edition 
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of the 1955 Code. In the historical citation for § 4-3-1009, “T.C.A., § 4-328” 
indicates that § 4-3-1009 was transferred from § 4-328 which appeared in 
either a replacement volume or a pocket part supplement to the original 
edition of the 1955 Code. 

When used in conjunction with the Tables Volume (see Tables below), the 
historical citation can be an invaluable aid in legal research. 

In the Court Rules volume, court rules carry historical citations showing the 
date of any amendment to a rule. The date a set of rules was originally 
promulgated appears beneath the heading to the set. 


INDEXES 


The General Index volumes are updated and replaced annually. In addition, 
at the back of each bound volume in the set, there is a volume index which 
indexes all the material contained in that particular volume. 

Also included with the index volumes are the following items of interest: a 
Title and Chapter Index, which is a short index for use by those familiar with 
terminology used in the T.C.A.; POPULAR NAMES OF ACTS main heading; 
SHORT TITLES main heading; and the Index to Uncodified Public Chapters. 

As accurate and thorough as these indexes are, there is no such thing as an 
index that is affordable, convenient, and perfect. Your best defense against 
index wild goose chases is familiarity with indexing techniques. To that end, a 
list of Suggestions for Fast, Effective Use of the Index has been included on the 
inside front cover of each index volume, and a more detailed treatment is given 
in the Foreword to the Index. 

At the end of every supplement pamphlet (except for volumes 1 and 13, and 
the Index and Court Rules volumes), a table entitled “Code Sections in This 
Pamphlet” lists every Code section within the scope of the volume that has 
been added, amended, repealed, transferred, superseded, rendered obsolete, or 
deemed unconstitutional since the bound volume was published. This is a 
convenient index to the supplement pamphlet, and gives you one place to check 
to see if there have been any changes in statutes that interest you. 


LAW REVIEWS 


Articles from the Tennessee law school law reviews and other professional 
journals are cited under each statute referred to in the article. 


NOTES TO DECISIONS 


All state and federal cases which construe or apply Tennessee law or the 
Tennessee or U.S. Constitutions have been annotated and are cited under the 
pertinent statutes. Where a decision has been reviewed by a higher court, the 
subsequent judicial history and disposition is noted in the case citation if such 
disposition has any bearing on the annotated material. Where two or more 
decisions state the same rule of law, the case citations are cumulated under one 
case note. 

Case notes are grouped together under headings called “catchlines.” The 
catchlines identify the basic subject matter of the case notes and assist you in 
locating pertinent notes. The catchlines are arranged in logical order. Where 
there are two or more catchlines, an “analysis” listing all the catchlines 
precedes the annotations. 
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Where a statute has been amended or repealed and replaced with similar 
subject matter, case notes construing or applying the former statute are 
frequently retained under “Notes to Decisions.” However, where the case note 
construes or applies the former provisions and is of value only insofar as it 
illuminates the background of the present provisions, it is cited under the 
heading “Decisions Under Prior Law.” “Decisions Under Prior Law” are 
arranged in the same manner as “Notes to Decisions.” 

Where a group of case notes applies to more than one statute in the same 
volume, the case notes are usually cited under the most appropriate statute; a 
cross-reference is inserted under the “Notes to Decisions” of the related 
statutes, under the appropriate catchline, referring you to the section carrying 
the pertinent case notes. 


NUMBERING SYSTEM 


A new numbering system has been implemented by the Code Commission 
which facilitates the organization of sections. This system divides existing 
chapters into “parts” so that several related, but distinct, subjects can be 
compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 
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Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-2038 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 


OBSOLETE STATUTES 


Where the Tennessee Code Commission has determined that, in light of 
more recent legislation or court decisions, a statute is no longer valid, the 
statute has been omitted with an indication that it is “Obsolete.” 


PARALLEL REFERENCE TABLES 


Certain titles, chapters and groups of sections which have been repealed in 
their entirety and replaced with similar provisions or which have been 
transferred to new section numbers are accompanied by a parallel reference 
table which refers you from the former section number to the section number 
of the present provisions. These tables generally appear at the front of the 
bound volume or preceding the title or chapter in the supplement. 
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REPEALED STATUTES 


Statutes which have been repealed are so indicated in brackets following the 
section number. Compiler’s notes containing the historical citation of the 
former statute, the legislation responsible for the repeal, and present statutory 
provisions concerning the same subject matter (if any) appear after each 
repealed section or after the first section of a repealed chapter. References to 
repealed statutes are ordinarily dropped upon volume revision. 


REPLACED VOLUMES 


The Code is regularly updated and streamlined by the replacement of 
volumes. Although a current set of the Tennessee Code Annotated contains the 
currently applicable statutes, users are encouraged to retain replaced volumes 
and their supplements for historical reference. 


SECTION HEADINGS 


According to § 1-3-109, section headings or “catchlines” are not to be 
construed as part of the law. The Code Commission has authority, under 
§ 1-1-108(a), to “change the wording of and prepare new section headings and 
symbols.” Working together, the Code Commission and the publisher 
continuously review catchlines to ensure that they give all necessary 
information as briefly and accurately as possible. Generally, T.C.A. catchlines 
give no more information than is necessary to distinguish one section from 
others you might consult. Thus, the catchline for § 1-3-109 reads “Section 
headings and histories,” not “Section headings and histories not part of law”; 
the longer form would be used only if the chapter had another section that 
focused on headings and histories from a different angle. In addition, T.C.A. 
catchlines often use popular terminology in an attempt to shed light on a 
section’s meaning and save you valuable research time, even though the 
popular term appears nowhere in the section and may be less accurate than its 
technical equivalent. 

The Code Commission and the publisher invite your suggestions on ways to 
improve particular catchlines. 


SECTION TO SECTION REFERENCES 


Each section referred to elsewhere in the Code is accompanied by a section 
to section reference which cites all the statutes referring to the subject statute. 


SENTENCING COMMISSION COMMENTS 


These comments, contained under sections of the criminal laws amended by 
chapter 591 of the Public Acts of 1989, were written to the text of the sections 
of chapter 591, as codified herein. These comments have not been revised to 
reflect amendments to these sections after 1989. They have been retained to 
provide guidance on the original intent of those sections which may not be 
affected by later amendments. 


SUPERSEDED STATUTES 


A statute which has been superseded by the enactment of subsequent 
legislation is omitted and indicated as “Superseded” in brackets following the 
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section number. A compiler’s note containing information concerning the 
superseding provisions accompanies a superseded statute. 


TABLES OF CONTENTS 


Each bound volume carries a table of contents listing titles, chapters, and 
parts. In addition, a complete table of T.C.A. titles is updated and published 
annually in the supplement pamphlet for Volume 1. This table, which follows 
the Preface and precedes the User’s Guide, helps you find the T.C.A. volume 
you need, and also helps you keep track of titles that have been relocated due 
to volume replacement. 


TABLES VOLUME 


The Tables Volume (Volume 13) of the Tennessee Code Annotated is one of 
the most helpful tools in legal research. 

Included in the Tables Volume are parallel tables referring the user from 
section numbers in former codes to section numbers in the original 1955 
Tennessee Code Annotated. Also in Volume 13 is a table of former and current 
section numbers for Code sections whose numbers have changed since 1955. 
This table provides a reference to Code sections renumbered in the conversion 
from the former two-tier numbering system to the new three-tier system. 

Disposition tables list each chapter and section of all the Tennessee public 
acts passed by the legislature and indicate where each has been compiled in 
the present Tennessee Code Annotated. Public act sections which were 
repealed prior to the publication of the original Tennessee Code Annotated in 
1955 have been omitted in order to reduce the size of the Tables Volume; 
however, sections repealed after 1953 are indicated as repealed with a citation 
to the public act chapter and section responsible for the repeal. Public act 
sections which have not been compiled are indicated with notations such as 
“special,” “temporary,” “repealing,” “effective date,” “separability,” “emergency,” 
“legislative intent,” “unconstitutional,” etc. 

The disposition tables and the historical citations following the statutes 
work in tandem (see Historical Citations, above). In order to determine where 
a particular public act chapter or section has been compiled, refer to the 
disposition tables. For instance, the tables show that Public Act 1965, ch. 181, 
§ 7 has been compiled in § 11-9-107. The historical citation following § 11-9- 
107 indicates that it was enacted by Public Acts 1965, ch. 181, § 7 and that it 
has not been amended. The object is to help you find your way from the public 
acts to the compiled section, or from the section to the public acts. 

Other helpful information is contained in the Table volumes or its current 
supplement, including mortality tables, annuity valuation tables, a table of 
county populations based on the federal decennial census, and a table showing 
the incorporation date, population, and basic charter of Tennessee 
municipalities. 


TEXTBOOKS 


Citations to some of the standard Tennessee treatises have been included 
where they refer to Tennessee statutes. 
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UNCONSTITUTIONAL STATUTES 


Statutes determined to be unconstitutional are omitted and indicated as 
“Unconstitutional” in brackets following the section number. A compiler’s note 
giving the court decisional authority accompanies such section. 
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CONSTITUTION OF THE UNITED STATES 


1787 
ARTICLE. ARTICLE. 
PREAMBLE 5. [AMENDMENT] 
1. [LecistativeE DEPARTMENT] 6. [MIscELLANEOUS PRovisIons] 
2. [Executive DEPARTMENT] 7. [Apoption] 
3. [JupiciaAL DEPARTMENT] 
4. [State AND TERRITORIAL RELATIONS] AMENDMENTS 
PREAMBLE 


We the People of the United States, in order to form a more perfect union, 
establish justice, insure domestic tranquility, provide for the common 
defense, promote the general welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain and establish this Constitution for the 


United States of America. 


Compiler’s Notes. In May, 1785, a commit- 
tee of congress made a report recommending an 
alteration in the Articles of Confederation, but 
no action was taken on it, and it was left to the 
state legislatures to proceed in the matter. In 
January, 1786, the legislature of Virginia 
passed a resolution providing for the appoint- 
ment of five commissioners, who, or any three 
of them, should meet such commissioners as 
might be appointed in the other states of the 
Union, at a time and place to be agreed upon, to 
take into consideration the trade of the United 
States; to consider how far a uniform system in 
their commercial regulations may be necessary 
to their common interest and their personal 
harmony; and to report to the several states 
such an act, relative to this great object, as, 
when ratified by them, would enable the United 
States in congress effectually to provide for the 
same. The Virginia commissioners, after some 
correspondence, fixed the first Monday in Sep- 
tember as the time, and the city of Annapolis as 
the place for the meeting, but only four other 
states were represented, viz.: Delaware, New 
York, New Jersey, and Pennsylvania; the com- 
missioners appointed by Massachusetts, New 
Hampshire, North Carolina, and Rhode Island 
failed to attend. Under the circumstances of so 
partial a representation, the commissioners 
present agreed upon a report (drawn by Mr. 
Hamilton of New York) expressing their unani- 
mous conviction that it might essentially tend 
to advance the interests of the Union if the 
states by which they were respectively del- 
egated would concur, and use their endeavors 


to procure the concurrence of the other states, 
in the appointment of commissioners to meet at 
Philadelphia on the second Monday of May 
following, to take into consideration the situa- 
tion of the United States; to devise such further 
provisions as should appear to them necessary 
to render the Constitution of the federal gov- 
ernment adequate to the exigencies of the 
Union; and to report such an act for that 
purpose to the United States in congress as- 
sembled as, when agreed to by them and after- 
wards confirmed by the legislatures of every 
state, would effectually provide for the same. 
Congress, on the 21st of February, 1787, 
adopted a resolution in favor of a convention, 
and the legislatures of those states which had 
not already done so (with the exception of 
Rhode Island) promptly appointed delegates. 
On the 25th of May, seven states having con- 
vened, George Washington, of Virginia, was 
unanimously elected president, and the consid- 
eration of the proposed Constitution was com- 
menced. On the 17th of September, 1787, the 
Constitution as engrossed and agreed upon was 
signed by all the members present, except Mr. 
Gerry, of Massachusetts, and Messrs. Mason 
and Randolph, of Virginia. The president of the 
convention transmitted it to congress, with a 
resolution stating how the proposed federal 
government should be put in operation, and an 
explanatory letter. Congress, on the 28th of 
September, 1787, directed the Constitution so 
framed, with the resolution and letter concern- 
ing the same, to “be transmitted to the several 
legislatures in order to be submitted to a con- 


AYts bist 


vention of delegates chosen in each state by the 
people thereof, in conformity to the resolves of 
the convention.” 

On the 4th day of March, 1789, the day which 
had been fixed for commencing the operation of 
government under the new Constitution, it had 
been ratified by the conventions chosen in each 
state to consider it, as follows: Delaware, De- 
cember 7, 1787; Pennsylvania, December 12, 
1787; New Jersey, December 18, 1787; Georgia, 
January 2, 1788; Connecticut, January 9, 1788; 
Massachusetts, February 6, 1788; Maryland, 
April 28, 1788; South Carolina, May 23, 1788; 
New Hampshire, June 21, 1788; Virginia, June 
26, 1788; and New York, July 26, 1788. 

The president informed congress, on the 28th 
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day of January, 1790, that North Carolina had 
ratified the Constitution November 21, 1789; 
and he informed congress on the first of June, 
1790, that Rhode Island had ratified the Con- 
stitution May 29, 1790. Vermont, in convention, 
ratified the Constitution January 10, 1791, and 
was, by an act of congress approved February 
18, 1791, “received and admitted into this 
Union as a new and entire member of the 
United States.” 

Law Reviews. The Evolving Role of the 
Supreme Court in Constitutional Adjudication: 
A Study in Contexts, 21 Mem. St. U.L. Rev. 291 
(1991). 


NOTES TO DECISIONS 


1. Construction. 

The government of the United States is a 
government of the people from whom it ema- 
nates. McCulloch v. Maryland, 17 U.S. 316, 4 L. 
Ed. 579, 1819 U.S. LEXIS 320 (1819). 

The “people of the United States” in order to 
form “a more perfect union,” to themselves and 
their posterity ordained and established the 
government of the United States, and defined 
its powers by a constitution, which they 
adopted as its fundamental law and made its 
rule of action. United States v. Cruikshank, 92 
U.S. 542, 23 L. Ed. 588, 1875 U.S. LEXIS 1794 
(1875). But see Doe v. Daily, 173 Misc. 2d 321, 
660 N.Y.S.2d 604, 1997 N.Y. Misc. LEXIS 266 
(Sup. Ct. 1997). 

The preamble of the constitution has never 
been regarded as the source of any substantive 
power conferred on the government of the 
United States, or on any of its departments. 
Jacobson v. Massachusetts, 197 U.S. 11, 25 S. 
Ct. 358, 49 L. Ed. 643, 1905 U.S. LEXIS 1232 
(1905). 


“Ordain and establish” are definite words of 
enactment and stamp the constitution with the 
dignity and character of law. Carter v. Carter 
Coal Co., 298 U.S. 238, 56 S. Ct. 855, 80 L. Ed. 
1160, 1936 U.S. LEXIS 950 (1936) But see. 
United States v. Lopez, 514 U.S. 549, 115S. Ct. 
1624, 131 L. Ed. 2d 626, 1995 U.S. LEXIS 3039 
(1995). 

The purpose for which the state exists is to 
promote the welfare of its citizens, their peace, 
happiness, and prosperity. Albritton v. Winona, 
181 Miss. 75, 178 So. 799, 1938 Miss. LEXIS 53, 
115 A.L.R. 1436 (Miss. 1938), appeal dismissed, 
303 U.S. 627, 58S. Ct. 766, 82 L. Ed. 1088, 1938 
U.S. LEXIS 110 (1938). 

Congress has power to appropriate money to 
“promote the general welfare,” and the deter- 
mination of congress that projects are in fur- 
therance of the general welfare is decisive, 
unless arbitrarily made. United States v. Boyle, 
52 F. Supp. 906, 1943 U.S. Dist. LEXIS 2019 
(N.D. Ohio 1943), affd, 323 U.S. 329, 65 S. Ct. 
280, 89 L. Ed. 274 (1945). 


ARTICLE 1 
[LEGISLATIVE DEPARTMENT] 


SECTION. 

1. [Legislative powers vested in congress.] 

2. [House of representatives.] 

3. [Senate.] 

4. [Elections of members — Sessions.] 

5. [Organization — Proceedings — Adjourn- 


ment.] 


SECTION. 

6. [Compensation — Privileges — Holding 
other office.] 

7. [Bills and resolutions — Veto.] 

8. [Powers of congress.] 

9. [Powers denied congress.] 

10. [Powers denied the states.] 


§ 1. [Legislative powers vested in congress.] — All legislative powers 
herein granted shall be vested in a congress of the United States, which shall 
consist of a senate and house of representatives. 
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Textbooks. Tennessee Criminal Practice 
and Procedure (Raybin), § 24.43. 

Law Reviews. A Framework for Analyzing 
the Constitutionality of Restrictions on Federal 
Court Jurisdiction in Immigration Cases, 29 U. 
Mem. L. Rev. 295 (1999). 

Beyond Marbury: Jurisdictional Self-Dealing 
in Seminole Tribe (Laura S. Fitzgerald), 52 
Vand. L. Rev. 407 (1999). 

Humpty Dumpty on Mens Rea Standards: A 
Proposed Methodology for Interpretation, 52 
Vand. L. Rev. 521 (1999). 

Is it Time to Give Congressional Delegation a 
New Filter, 69 Tenn. L. Rev. 485 (2002). 

Original Intent, the View of the Framers, and 
the Role of the Ratifiers (Ronald D. Rotunda), 
41 Vand. L. Rev. 507 (1988). 

Putting Legislative History to a Vote, 53 
Vand. L. Rev. 1529 (2000). 
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The Demise of Hypothetical Jurisdiction in 
the Federal Courts (Scott C. Idleman), 52 Vand. 
L. Rev. 235 (1999). 

The Use of Legislative History in a System of 
Separated Powers, 53 Vand. L. Rev. 1457 
(2000). 

Timing and Delegation: A Reply, 53 Vand. L. 
Rev. 1543 (2000). 

Cited: In re Production Steel, Inc., 48 B.R. 
841, 1985 U.S. Dist. LEXIS 20667 (M.D. Tenn. 
1985); United States v. Landers, 690 F. Supp. 
615, 1988 U.S. Dist. LEXIS 7727 (W.D. Tenn. 
1988); Haines v. Metropolitan Gov’t, 32 F. Supp. 
2d 991, 1998 U.S. Dist. LEXIS 13125 (M.D. 
Tenn. 1998); Pollard v. E. I. DuPont de Nem- 
ours Co., 213 F.3d 933, 2000 FED App. 174P, 
2000 U.S. App. LEXIS 11750 (6th Cir.). 


NOTES TO DECISIONS 


ANALYSIS 


Separation of Powers. 

Powers of Congress. 

—Legislative Veto. 

Delegation of Legislative Power. 
—Executive and Administrative Offic- 
ers. 

—President. 

—Courts. 


AE ait nal dea 
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1. Separation of Powers. 

All the powers entrusted to government are 
divided into three departments, the executive, 
the legislative, and the judicial, and the perfec- 
tion of the system requires that the lines which 
separate and divide these departments shall be 
broadly and clearly defined, and that the per- 
sons entrusted with power in any of these 
branches shall not be permitted to encroach 
upon the powers confided to the others. Kil- 
bourn v. Thompson, 103 U.S. 168, 26 L. Ed. 377, 
1880 U.S. LEXIS 2104 (Tenn. 1881). 

Sections 52-1201 (now § 53-10-1011) and 52- 
1204 (now § 53-10-104) are not unconstitu- 
tional as constituting an unlawful delegation of 
legislative powers in referring to federal law for 
a definition of “legend drugs.” McLean v. State, 
527 S.W.2d 76, 1975 Tenn. LEXIS 635 (Tenn. 
1975). 


2. Powers of Congress. 

The only legislative powers of congress are 
those specified in the constitution. Louisville & 
N. R. Co. v. County Court of Davidson, 33 Tenn. 
637, 1854 Tenn. LEXIS 81 (1854). 

U.S. Const. art. 1, § 1 grants to congress the 
right, within the restrictions imposed by the 
constitution, to enact, in its discretion, any 
statute appropriate to accomplish the purposes 
for which this government was established. 
Burton v. United States, 202 U.S. 344, 26S. Ct. 


688, 50 L. Ed. 1057, 1906 U.S. LEXIS 1541, 6 
Ann. Cas. 362 (1906). 

The government of the United States is one of 
enumerated powers, and the enumeration of 
the powers granted is to be found in the consti- 
tution, and in that alone. Kansas v. Colorado, 
206 U.S. 46, 27 S. Ct. 655, 51 L. Ed. 956, 1907 
U.S. LEXIS 1145 (1907). 


3. —Legislative Veto. 

The real issue facing courts in cases involv- 
ing statutes in which the legislative veto has 
not been exercised is whether the delegation of 
authority is accompanied by sufficient stan- 
dards to permit the executive to constitution- 
ally exercise the power given. Muller Optical 
Co. v. EEOC, 743 F.2d 380, 1984 U.S. App. 
LEXIS 17016 (6th Cir. 1984). 

The existence of a one-house veto provision in 
a statute does not render the statute invalid 
but only renders the act of congress, if it at- 
tempts to exercise its one-house veto, invalid. 
Muller Optical Co. v. EEOC, 743 F.2d 380, 1984 
U.S. App. LEXIS 17016 (6th Cir. 1984) (reorga- 
nization scheme containing one-house veto pro- 
vision). 


4. Delegation of Legislative Power. 

Statute seeking to regulate bituminous coal 
industry was invalid as delegating legislative 
power. Carter v. Carter Coal Co., 298 U.S. 238, 
56 S. Ct. 855, 80 L. Ed. 1160, 1936 U.S. LEXIS 
950 (1936). But see United States v. Lopez, 514 
U.S. 549, 115 S. Ct. 1624, 131 L. Ed. 2d 626, 
1995 U.S. LEXIS 3039 (1995). 

Provisions of the Tennessee Drug Control Act 
authorizing the commissioner of mental health 
and the commissioner of public health to add 
diazepam to Schedule IV were not an unconsti- 
tutional delegation of legislative authority. 
State v. Edwards, 572 S.W.2d 917, 1978 Tenn. 
LEXIS 663 (Tenn. 1978). 


Art. 1, § 2 


The federal sentencing guidelines promul- 
gated by the sentencing commission are uncon- 
stitutional and unenforceable. United States v. 
Williams, 691 F. Supp. 36, 1988 U.S. Dist. 
LEXIS 6006 (M.D. Tenn. 1988), affd without 
opinion, 884 F.2d 1393 (6th Cir. Tenn. 1989). 

The provisions of the federal sentencing act 
pertaining to the sentencing guidelines are 
severed from all remaining provisions of the 
act, which shall remain valid and fully enforce- 
able. United States v. Williams, 691 F. Supp. 36, 
1988 U.S. Dist. LEXIS 6006 (M.D. Tenn. 1988), 
affd without opinion, 884 F.2d 1393 (6th Cir. 
Tenn. 1989). 


5. —Executive and Administrative Offic- 
ers. 

Congress may vest in executive and admin- 
istrative officers and boards the power to make 
necessary rules and regulations to enforce a 
law. Williamson v. United States, 207 U.S. 425, 
28 S. Ct. 163, 52 L. Ed. 278, 1908 U.S. LEXIS 
1411 (1908); United States v. Grimaud, 220 
U.S. 506, 31S. Ct. 480, 55 L. Ed. 563, 1911 U.S. 
LEXIS 1695 (1911); First Nat'l Bank v. Fellows 
ex rel. Union Trust Co., 244 U.S. 416, 37S. Ct. 
734, 61 L. Ed. 1233, 1917 U.S. LEXIS 1654 
(1917); United States v. Shreveport Grain & 
Elevator Co., 287 U.S. 77, 53S. Ct. 42, 77 L. Ed. 
175, 1932 U.S. LEXIS 6 (1932). 

Power of congress to delegate to the secretary 
of agriculture authority to promulgate admin- 
istrative regulations under its acts is well rec- 
ognized. United States v. Reese, 27 F. Supp. 
833, 1939 U.S. Dist. LEXIS 2721 (W.D. Tenn. 
1939). 

Provisions of the Agricultural Adjustment 
Act of 1938 providing for payment and collec- 
tion of penalties for violations of marketing 
quota provisions of the act do not unlawfully 
delegate to the secretary of agriculture the 
legislative and taxing powers of the govern- 
ment. Rodgers v. United States, 138 F.2d 992, 
1943 U.S. App. LEXIS 2727 (6th Cir. 1943). 


6. —President. 
The flexible tariff provision of the Tariff Act of 


Collateral References. Civil jurisdiction of 
magistrates under Federal Magistrates Act of 
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1922 was not invalid as a delegation to the 
president of legislative power. J.W. Hampton, 
Jr., & Co. v. United States, 276 U.S. 394, 48 S. 
Ct. 348, 72 L. Ed. 624, 1928 U.S. LEXIS 284 
(1928). 

It is not unconstitutional for congress to 
invest the president with the power of alloca- 
tion of materials when standards are estab- 
lished to which the president must conform in 
the exercise of the power. O’Neal v. United 
States, 140 F.2d 908, 1944 U.S. App. LEXIS 
4076, 151 A.L.R. 1474 (6th Cir. Feb. 11, 1944), 
writ of cert. denied 322 U.S. 729, 64S. Ct. 945, 
88 L. Ed. 1565, 1944 U.S. LEXIS 829 (1944). 

Order of president seizing steel mills, which 
directed that presidential policy be executed in 
a manner prescribed by the president was un- 
constitutional, since it was an attempt to enact 
a law, which power is restricted to congress. 
Youngstown Sheet & Tube Co. v. Sawyer, 343 
U.S. 579, 72 S. Ct. 863, 96 L. Ed. 1153, 1952 
U.S. LEXIS 2625, 47 Ohio Op. 430, 26 A.L.R.2d 
1378 (1952). 


7. —Courts. 

Congress may delegate to the federal courts 
the power to make and alter rules of procedure 
in actions. Standard Oil Co. v. United States, 
221 U.S. 1, 31S. Ct. 502, 55 L. Ed. 619, 1911 
U.S. LEXIS 1725 (1911). 

Court order, enforcing charge imposed on 
township for water hydrant rental by receiver 
appointed by state court upon default of bond 
issue based upon provisions of state statute, did 
not violate federal constitution on the ground 
that mandatory order amounted to exercise of 
legislative and administrative powers by the 
judiciary. Farmington Tp. v. Warrenville State 
Bank, 185 F.2d 260, 1950 U.S. App. LEXIS 
3264 (6th Cir. 1950). 

The federal Magistrates Act, codified as 28 
U.S.C. §§ 631 et seq., is constitutional. K.M.C. 
Co. v. Irving Trust Co., 757 F.2d 752, 92 A.L.R. 
Fed. 661, 1985 U.S. App. LEXIS 29638 (6th Cir. 
Tenn. 1985). 


1968 ( 28 U.S.C. § 631 et seq.). 128 A.L.R. Fed. 
115: 


§ 2. [House of representatives.] — [1.] The house of representatives 
shall be composed of members chosen every second year by the people of the 
several states and the electors in each state shall have the qualifications 
requisite for electors of the most numerous branch of the state legislature. 

[2.] No person shall be a representative who shall not have attained to the 
age of twenty-five years, and been seven years a citizen of the United States, 
and who shall not, when elected, be an inhabitant of that state in which he 


shall be chosen. 
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[3.] [Representatives and direct taxes shall be apportioned among the 
several states which may be included within this Union, according to their 
respective numbers, which shall be determined by adding to the whole number 
of free persons, including those bound to service for a term of years, and 
excluding Indians not taxed, three-fifths of all other persons.] The actual 
enumeration shall be made within three years after the first meeting of the 
Congress of the United States, and within every subsequent term of ten years, 
in such manner as they shall by law direct. The number of representatives 
shall not exceed one for every thirty thousand, but each state shall have at 
least one representative; and until such enumeration shall be made, the state 
of New Hampshire shall be entitled to choose three, Massachusetts eight, 
Rhode Island and Providence Plantations one, Connecticut five, New York six, 
New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia 
ten, North Carolina five, South Carolina five, and Georgia three. 

[4.| When vacancies happen in the representation from any state, the 
executive authority thereof shall issue writs of election to fill such vacancies. 

[5.] The house of representatives shall choose their speaker and other 


officers; and shall have the sole power of impeachment. 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by the compiler. The brack- 
ets in clause 3 indicate that the enclosed por- 
tion was superseded or modified by amendment 
(see U.S. Const. amend. 14, § 2 and U.S. Const. 
amend. 16). 

Law Reviews. Quasi-Constitutional Law: 


Clear Statement Rules as Constitutional Law- 
making, 45 Vand. L. Rev. 593 (1992). 

The Ripple Effects of Slaughter-House: A 
Critique of a Negative Rights View of the Con- 
stitution (Michael J. Gerhardt), 43 Vand. L. 
Rev. 409 (1990). 


NOTES TO DECISIONS 


ANALYSIS 


Clause 1. 

—Qualifications of Electors. 

Clause 2. 

—Construction. 

—Qualifications of Representatives. 
Clause 3. 

—Construction. 

—Apportionment of Representatives. 
—Direct Taxes. 

10. Clause 4. 

ihe —Construction. 

12. —HElections. 

13. Clause 5. 

14. —Impeachment Proceedings. 


1. Clause 1. 


Se aera a ee 


2. —Qualifications of Electors. 

For the elections of members of congress, the 
constitution merely adopts the qualifications 
already required by each state for voting for the 
more numerous branch of the state legislature. 
Ex parte Yarbrough, 110 U.S. 651, 4S. Ct. 152, 
28 L. Ed. 274, 1884 U.S. LEXIS 1726 (1884). 

The right to vote for members of congress is 
dependent on the federal constitution and laws, 
and is not governed by the laws of the respec- 


tive states. Ex parte Yarbrough, 110 U.S. 651, 4 
S. Ct. 152, 28 L. Ed. 274, 1884 U.S. LEXIS 1726 
(1884); Wiley v. Sinkler, 179 U.S. 58, 21S. Ct. 
17, 45 L. Ed. 84, 1900 U.S. LEXIS 1845 (1900); 
Swafford v. Templeton, 185 U.S. 487, 22 S. Ct. 
783, 46 L. Ed. 1005, 1902 U.S. LEXIS 916 
(1902); United States v. Aczel, 219 F. 917, 1915 
U.S. Dist. LEXIS 1780 (D. Ind. 1915). 

Congress has the power to abrogate all state 
laws and constitutional provisions which pre- 
scribe the method by which an otherwise quali- 
fied elector may cast his ballot in congressional 
elections, although it may not interfere with 
the method designated by a state legislature for 
the appointment of presidential electors. Com- 
monwealth ex rel. Dummitt v. O’Connell, 298 
Ky. 44, 181 S.W.2d 691, 1944 Ky. LEXIS 837 
(1944). 


3. Clause 2. 


4, —Construction. 

The word “state” is used in U.S. Const. art. 1, 
§ 2, cl. 2 in the geographical sense. Texas v. 
White, 74 U.S. 700, 19 L. Ed. 227, 1868 U.S. 
LEXIS 1056 (1868). 


5. —Qualifications of Representatives. 
Oregon statute requiring one elected as a 
circuit judge to take an oath that he will not 
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accept any other office, except judicial offices, 
during the term for which he had been elected, 
does not disqualify him from acting as repre- 
sentative in congress. Ekwall v. Stadelman, 146 
Ore. 439, 30 P2d 1037, 1934 Ore. LEXIS 68 
(1934). 

Candidate for representative in congress 
could not be barred from ballot on the ground 
that affidavit had not been executed that she 
was not a subversive person as required by 
state law. Shub v. Simpson, 196 Md. 177, 76 
A.2d 332, 1950 Md. LEXIS 403, appeal dis- 
missed, 340 U.S. 881, 71 S. Ct. 198, 95 L. Ed. 
640, 1950 U.S. LEXIS 1413 (1950). 

Notwithstanding provisions of Minnesota 
constitution, name of candidate for office of 
representative in congress from Minnesota dis- 
trict could not be refused place on ballot merely 
because of candidate’s conviction, nine years 
previously of conspiracy to advocate overthrow 
of federal government, since qualifications 
could not be added too by the state. Danielson v. 
Fitzsimmons, 232 Minn. 149, 44 N.W.2d 484, 
1950 Minn. LEXIS 739 (1950). 


6. Clause 3. 


7. —Construction. 

The word “state” refers to a geographical 
division, and not to a political unit. Texas v. 
White, 74 U.S. 700, 19 L. Ed. 227, 1868 U.S. 
LEXIS 1056 (1868). 

The words “direct taxes” in U.S. Const. art. 1, 
§ 2, cl. 3 are used in their natural and obvious 
sense. Pollock v. Farmers’ Loan & Trust Co., 
158 U.S. 601, 15S. Ct. 912, 39 L. Ed. 1108, 1895 
U.S. LEXIS 2280 (1895). 


8. —Apportionment of Representatives. 

U.S. Const. art. 1, § 2 provides for apportion- 
ment upon the basis of the enumeration, but 
does not expressly provide for apportionment 
by congress after each enumeration; yet this 
power irresistibly flows from the duty positively 
enjoined. Prigg v. Pennsylvania, 41 U.S. 539, 10 
L. Ed. 1060, 1842 U.S. LEXIS 387 (1842). 

U.S. Const. amend. 14, § 2, abrogated that 
part of U.S. Const. art. 1, § 2 providing for 
counting only three-fifths of slaves. Elk v. 
Wilkins, 112 U.S. 94,5S. Ct. 41, 28 L. Ed. 643, 
1884 U.S. LEXIS 1857 (1884). 

An act of the state legislature dividing the 
state into congressional districts, and providing 
for the holding of election of senators and 
representatives, to be valid, must be approved 
by the governor of the state, or be passed over 
his veto, where the governor is vested with the 
power of approval or of vetoing legislative acts. 
Smiley v. Holm, 285 U.S. 355, 52 S. Ct. 397, 76 
L. Ed. 795, 1932 U.S. LEXIS 440 (1932); Koenig 
v. Flynn, 285 U.S. 375, 52 S. Ct. 403, 76 L. Ed. 
805, 1932 U.S. LEXIS 441 (1932); Carroll v. 
Becker, 285 U.S. 380, 52 S. Ct. 402, 76 L. Ed. 
807, 1932 U.S. LEXIS 442 (1932). 
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Under this provision, additional representa- 
tives allotted to a state under a reapportion- 
ment act should be elected by the state at large 
until the creation of new district; and where the 
representatives of a state have been decreased 
in number, all representatives should be 
elected at large until such redistricting. Smiley 
v. Holm, 285 U.S. 355, 52 S. Ct. 397, 76 L. Ed. 
795, 1932 U.S. LEXIS 440 (1932). 


9. —Direct Taxes. 

The tax levied by act of congress on the notes 
of any state bank, or state banking association, 
that may be paid out, is not a direct tax within 
the meaning of the constitution. Veazie Bank v. 
Fenno, 75 U.S. 533, 19 L. Ed. 482, 1868 U.S. 
LEXIS 11380 (1868). 

A tax on the rents or income of real estate is 
a direct tax within the meaning of this provi- 
sion of the constitution. Pollock v. Farmers’ 
Loan & Trust Co., 158 U.S. 601, 15 S. Ct. 912, 
39 L. Ed. 1108, 1895 U.S. LEXIS 2280 (1895). 

Taxes levied upon personal property, or on 
the income of personal property, are direct 
taxes within the meaning of this provision of 
the constitution. Pollock v. Farmers’ Loan & 
Trust Co., 158 U.S. 601, 15 S. Ct. 912, 39 L. Ed. 
1108, 1895 U.S. LEXIS 2280 (1895). 

Act of congress of 1910 assessing a tax on the 
income of corporations was constitutional, as it 
is not a direct tax but an excise, and does not 
need to be apportioned. Flint v. Stone Tracy Co., 
220 U.S. 107, 31S. Ct. 342, 55 L. Ed. 389, 1911 
U.S. LEXIS 1664 (1911). 

A graduated tax on transfers of property 
inter vivos, not made in contemplation of death, 
is not a direct tax, and is not required to be 
appointed under U.S. Const. art. 1, § 2. Bro- 
mley v. McCaughn, 280 U.S. 124, 50 S. Ct. 46, 
74 L. Ed. 226, 1929 U.S. LEXIS 455 (1929). 

A tax imposed on life memberships in a social 
country club is not a direct tax but an excise tax 
exacted with respect to a privilege and need not 
be apportioned according to population. Con- 
gressional Country Club v. United States, 44 
F.2d 266, 1930 U.S. Ct. Cl. LEXIS 348 (Ct. Cl. 
1930), cert. denied, 283 U.S. 836, 51S. Ct. 485, 
75 L. Ed. 1447, 1931 U.S. LEXIS 325 (1931). 

The decedents’ estates provisions of the Rev- 
enue Act of 1918, increasing the tax of Acts 
1916 on gifts made in contemplation of death, 
where a gift was made while the 1916 Act was 
in effect, and decedent died in 1920, did not 
violate U.S. Const. art. 1, § 2 as making the 
increased tax a direct tax rather than an indi- 
rect tax on privileges. Milliken v. United States, 
283 U.S. 15, 51S. Ct. 324, 75 L. Ed. 809, 1931 
U.S. LEXIS 122 (1931). 

Taxation of social security benefits does not 
violate the prohibition against the levy of direct 
taxes without apportionment according to 
population. Lansden v. Marsh, 961 F. Supp. 
1148, 1997 U.S. Dist. LEXIS 1688 (M.D. Tenn. 
1997). 
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10. Clause 4. 


11. —Construction. 

The word “election” includes primaries. 
United States v. Malphurs, 46 F. Supp. 903, 
1942 U.S. Dist. LEXIS 2416 (S.D. Fla. 1942); 
Bottomly v. Ford, 117 Mont. 160, 157 P.2d 108, 
1945 Mont. LEXIS 44 (1945). 

The authority to provide for the holding of a 
special election to nominate candidates to be 
voted for at a special election to fill a vacancy in 
congress is implied from U.S. Const. art. 1, § 2. 
State ex rel. Campbell v. Durbin, 81 Ohio App. 
398, 37 Ohio Op. 224, 79 N.E.2d 791, 1947 Ohio 
App. LEXIS 616 (1947). 


12. —Elections. 

The right to vote for United States senators 
is derived from the constitution of the United 
States. United States v. Aczel, 219 F. 917, 1915 
U.S. Dist. LEXIS 1780 (D. Ind. 1915), affd, 
Aczel v. United States, 232 F. 652, 1916 U.S. 
App. LEXIS 1864 (7th Cir. 1916). 
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Act of congress of June 14, 1914, ch. 103, § 1 
(Mason’s U.S. Code, title 2, § 1; U.S.C., title 2, 
§ 1; F.C.A., title 2, § 1), prescribes the time for 
electing United States senators. 

Congress may make rules for the election of 
members of congress, and may prescribe duties 
for officers acting under state laws, and pre- 
scribe penalties for a violation of such acts of 
congress. Ex parte Siebold, 100 U.S. 371, 25 L. 
Ed. 717, 1879 U.S. LEXIS 1833 (Tenn. 1879); 
Ex parte Yarbrough, 110 U.S. 651, 4S. Ct. 152, 
28 L. Ed. 274, 1884 U.S. LEXIS 1726 (1884); In 
re Coy, 127 U.S. 731, 8 S. Ct. 1263, 32 L. Ed. 
274, 1888 U.S. LEXIS 2448 (1888). 


13. Clause 5. 


14. —Impeachment Proceedings. 

The house of representatives has the sole 
right to impeach officers of the government, and 
the senate has the right to try them. Kilbourn v. 
Thompson, 103 U.S. 168, 26 L. Ed. 377, 1880 
U.S. LEXIS 2104 (Tenn. 1881). 


§ 3. [Senate.] — [1.] [The senate of the United States shall be composed of 
two senators from each state, chosen by the legislature thereof, for six years; 
and each senator shall have one vote.] 

[2.] Immediately after they shall be assembled in consequence of the first 
election, they shall be divided as equally as may be into three classes. The 
seats of the senators of the first class shall be vacated at the expiration of the 
second year, of the second class at the expiration of the fourth year, and of the 
third class at the expiration of the sixth year, so that one-third may be chosen 
every second year; [and if vacancies happen by resignation, or otherwise, 
during the recess of the legislature of any state, the executive thereof may 
make temporary appointments until the next meeting of the legislature, which 
shall then fill such vacancies.] 

[3.] No person shall be a senator who shall not have attained to the age of 
thirty years, and been nine years a citizen of the United States, and who shall 
not, when elected, be an inhabitant of that state for which he shall be chosen. 

[4.] The Vice-President of the United States shall be president of the senate, 
but shall have no vote, unless they be equally divided. 

[5.] The senate shall choose their other officers, and also a president pro 
tempore, in the absence of the Vice-President, or when he shall exercise the 
office of the President of the United States. 

[6.] The senate shall have the sole power to try all impeachments. When 
sitting for that purpose, they shall be on oath or affirmation. When the 
President of the United States is tried the Chief Justice shall preside: and no 
person shall be convicted without the concurrence of two-thirds of the members 
present. | 

[7.] Judgment in cases of impeachment shall not extend further than to 
removal from office, and disqualification to hold and enjoy any office of honor, 
trust or profit under the United States: but the party convicted shall never- 
theless be liable and subject to indictment, trial, judgment and punishment, 
according to law. 


Art. 1, § 4 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by the compiler. 

The brackets in clauses 1 and 2 indicate that 
the enclosed portions have been superseded or 
modified by Amendment 17. 

Law Reviews. Constitutional Equal Protec- 
tion and State Restrictions on Employment, 46 
Tenn. L. Rev. 692. 


CONSTITUTION OF THE UNITED STATES 8 


Impeachment of Judges in Tennessee 
(Donald F. Paine), 35 No. 2 Tenn. B.J. 28 (1999). 

Cited: United States v. Williams, 691 F. 
Supp. 36, 1988 U.S. Dist. LEXIS 6006 (M.D. 
Tenn. 1988). 
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Clause 3. 


—Qualifications for Senator. 

Provision of Wisconsin constitution that the 
judges of the circuit court shall hold no office of 
public trust except a judicial office during the 
term for which they are respectively elected, 
and all votes for them for any office except a 
judicial office shall be void did not disqualify a 
circuit court judge as candidate for the nomina- 
tion for the office of United States senator. 
State ex rel. Wettengel v. Zimmerman, 249 Wis. 
237, 24 N.W.2d 504, 1946 Wisc. LEXIS 308 
(1946). 


3. Clause 5. 


4, —Officers of Senate. 

A standing order of the senate declaring that 
the sergeant at arms may appoint deputies to 
serve process or perform other duties, and that 
such deputies shall be “officers of the senate” 
and the office of deputy having been recognized 


by congress by appropriations for compensa- 
tion, such deputy had power to serve a sub- 
poena directed to the sergeant at arms. 
McGrain v. Daugherty, 273 U.S. 135, 47 S. Ct. 
319, 71 L. Ed. 580, 1927 U.S. LEXIS 985, 50 
A.L.R. 1 (1927). 


5. Clause 6. 


6. —Construction. 

The maxim of English constitutional law that 
the king can do no wrong does not apply to the 
president in view of U.S. Const. art. 1, § 3, cl. 6. 
Langford v. United States, 101 U.S. 341, 25 L. 
Ed. 1010, 1879 U.S. LEXIS 1924 (Tenn. 1880). 


7. —Impeachments. 

The house of representatives has the sole 
right to impeach officers of the government, and 
the senate has the right to try them. Kilbourn v. 
Thompson, 103 U.S. 168, 26 L. Ed. 377, 1880 
U.S. LEXIS 2104 (Tenn. 1881). 

Judges of both the supreme and federal 
courts are completely independent of the execu- 
tive department of the government and they 
can be removed from office only by resignation 
or by impeachment by the house of representa- 
tives and conviction by the senate. Clark v. 
United States, 72 F. Supp. 594, 1947 U.S. Ct. 
Cl. LEXIS 60 (Ct. Cl. 1947), cert. denied, 333 
U.S. 833, 68 S. Ct. 457, 92 L. Ed. 1117, 1948 
U.S. LEXIS 2568 (1948), reh’g denied, Clark v. 
United States, 335 U.S. 838, 69 S. Ct. 12, 93 L. 
Ed. 390, 1948 U.S. LEXIS 1910 (1948). 


§ 4. [Elections of members — Sessions.] — [1.] The times, places and 
manner of holding elections for senators and representatives, shall be pre- 
scribed in each state by the legislature thereof; but the congress may at any 
time by law make or alter such regulations, except as to the places of choosing 


senators. 


[2.] [The congress shall assemble at least once in every year, and such 
meeting shall be on the first Monday in December, unless they shall by law 


appoint a different day.| 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by the compiler. The brack- 
ets in clause 2 indicate that the enclosed por- 
tion has been superseded or modified by 
amendment (see U.S. Const. amend. 20). 


Textbooks. Tennessee Criminal Practice 
and Procedure (Raybin), § 23.18. 

Law Reviews. Reapportionment — Popula- 
tion Equality of Congressional Districts (Shane 
Usary), 51 Tenn. L. Rev. 169 (1983). 
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Cited: Hooker v. Thompson, 978 S.W.2d 541, 
1998 Tenn. App. LEXIS 147 (Tenn. App. 1998); 
Hooker v. Federal Election Comm’n, 92 F. Supp. 


Art. 1, § 4 


2d 740, 2000 U.S. Dist. LEXIS 5116 (M.D. 
Tenn. 2000). 


NOTES TO DECISIONS 


ANALYSIS 


1 Construction. 

2. Elections. 

3. Clause 1. 

4 —Reapportionments. 
5 Federal Preemption. 
1 


Construction. 

The “elections” referred to in U.S. Const. art. 
1,§ 4 are only the final elections by the electors 
for senators and representatives, and not the 
primary elections. Newberry v. United States, 
256 U.S. 232, 41S. Ct. 469, 65 L. Ed. 913, 1921 
U.S. LEXIS 1632 (1921), superseded by statute 
as stated in, Buckley v. Valeo, 171 U.S. App. 
D.C. 172, 519 F.2d 821, 1975 U.S. App. LEXIS 
13132, 75-2 U.S. Tax Cas. (CCH) P9750 (6th 
Cir. 1975) , superseded by statute as stated in, 
Weber v. Heaney, 793 F. Supp. 1438, 1992 U.S. 
Dist. LEXIS 9089 (D. Tenn. 2006). 

U.S. Const. art. 1, § 4 was the only constitu- 
tional source of power of congress over elections 
of senators and representatives before the 
adoption of U.S. Const. amend. 7. Newberry v. 
United States, 256 U.S. 232, 41S. Ct. 469, 65 L. 
Ed. 913, 1921 U.S. LEXIS 1632 (1921), super- 
seded by statute as stated in, Buckley v. Valeo, 
171 U.S. App. D.C. 172, 519 F.2d 821, 1975 U.S. 
App. LEXIS 13132, 75-2 U.S. Tax Cas. (CCH) 
P9750 (6th Cir. 1975) , superseded by statute as 
stated in, Weber v. Heaney, 793 F. Supp. 1438, 
1992 U.S. Dist. LEXIS 9089 (D. Tenn. 2006). 

In U.S. Const. art. 1, § 4, cl. 1, the states are 
given, and in fact, exercise wide discretion in 
the formulation of a system for the choice by the 
people of the representatives in congress; there- 
fore, Tennessee, like all states, is free to deter- 
mine the time, place and manner of holding 
congressional and senatorial elections, unless 
congress specifies otherwise. Millsaps v. Th- 
ompson, 96 F. Supp. 2d 720, 2000 U.S. Dist. 
LEXIS 5768 (E.D. Tenn. 2000), aff'd, 259 F.3d 
535, 2001 FED App. 256P, 2001 U.S. App. 
LEXIS 17260 (6th Cir. 2001). 


2. Elections. 

The mere fact that a representative in con- 
gress is voted for at an election of state and 
county officers does not authorize congress to 
regulate such election in matters which do not 
relate to or affect the election in so far as it 
concerns the United States. Ex parte Perkins, 
29 F. 900, 1886 U.S. Dist. LEXIS 223 (C.C.D. 
Ind. 1887). 

The power of congress to protect the poll 
books containing the votes for a member of 
congress from falsification and tampering ex- 


ists under U.S. Const. art. 1, § 4, even though 
there may be no specific intent to tamper with 
the congressional votes, but only with those for 
state officers. In re Coy, 31 F. 794, 1887 U.S. 
App. LEXIS 2688 (D. Ind. 1887), aff'd, 127 U.S. 
731, 8 S. Ct. 1263, 32 L. Ed. 274, 1888 US. 
LEXIS 2448 (1888). 

Congress has power to enact laws providing 
that the persons whose names are put on the 
election ballots shall have filed certain sworn 
statements as to contributions and expendi- 
tures theretofore made; and congress, there- 
fore, has power to conduct an investigation 
looking to such legislation, and to require wit- 
nesses to testify as to matters pertaining to a 
primary campaign, under U.S. Const. art. 1, 
§ 4. United States v. Seymour, 50 F.2d 930, 
1931 U.S. Dist. LEXIS 1440 (D. Neb. 1931). 

An election is more than the mere casting of 
ballots and is the entire process by which both 
voters and officials make a final selection of an 
officeholder; therefore, the Tennessee Early 
Voting System (TEVS) presents no obstacle to 
accomplishing the goals of the federal election 
day statutes and is not preempted by the fed- 
eral laws designating federal election day. Mill- 
saps v. Thompson, 96 F. Supp. 2d 720, 2000 U.S. 
Dist. LEXIS 5768 (E.D. Tenn. 2000), aff'd, 259 
F.3d 535, 2001 FED App. 256P, 2001 U.S. App. 
LEXIS 17260 (6th Cir. 2001). 


3. Clause 1. 


4, —Reapportionments. 

A legislative apportionment act is subject to 
veto by the governor, especially where there 
has been a practical construction in the particu- 
lar state, by which the word “legislature” has 
been treated as applying to the lawmaking 
power of the state, as evidenced by submission 
of former apportionment acts to the governor 
for his approval. Smiley v. Holm, 285 U.S. 355, 
52 S. Ct. 397, 76 L. Ed. 795, 1932 U.S. LEXIS 
440 (1932); Koenig v. Flynn, 285 U.S. 375, 52S. 
Ct. 403, 76 L. Ed. 805, 1932 U.S. LEXIS 441 
(1932); Carroll v. Becker, 285 U.S. 380, 52 S. Ct. 
402, 76 L. Ed. 807, 1932 U.S. LEXIS 442 (1932). 

Where reapportionment statute provides for 
additional representatives, they are to be 
elected by the state at large, under U.S. Const. 
art. 1, § 4, where no valid redistricting statute 
has been passed by the state. Smiley v. Holm, 
285 U.S. 355, 52 S. Ct. 397, 76 L. Ed. 795, 1932 
U.S. LEXIS 440 (1932); Koenig v. Flynn, 285 
U.S. 375, 52S. Ct. 403, 76 L. Ed. 805, 1932 U.S. 
LEXIS 441 (1932). 


5. Federal Preemption. 
The Tennessee Early Voting System (TEVS) 
does not conflict with federal enactments be- 


Art. 1, § 5 


cause the final selection is not made before the 
federal election day; without the final selection, 
the winning candidate is not elected. Millsaps 
v. Thompson, 96 F. Supp. 2d 720, 2000 U.S. 
Dist. LEXIS 5768 (E.D. Tenn. 2000), aff'd, 259 
F.3d 535, 2001 FED App. 256P, 2001 U.S. App. 
LEXIS 17260 (6th Cir. 2001). 

Under the Tennessee Early Voting System 
(TEVS), the combined actions of voters and 
officials meant to make a final selection of an 
officeholder occur only on federal election day 
as required by federal law. Millsaps v. Thomp- 
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son, 259 F.3d 535, 2001 FED App. 256P, 2001 
U.S. App. LEXIS 17260 (6th Cir. 2001). 

The Tennessee Early Voting System (TEVS) 
presents no obstacle to accomplishing the goals 
of the federal election day statutes; Tennessee’s 
effort to increase voter participation does not 
conflict with, and is therefore not preempted by, 
the federal laws designating federal election 
day. Millsaps v. Thompson, 259 F.3d 535, 2001 
FED App. 256P, 2001 U.S. App. LEXIS 17260 
(6th Cir. 2001). 


§ 5. [Organization — Proceedings — Adjournment.] — [1.] Each 
house shall be the judge of the elections, returns and qualifications of its own 
members, and a majority of each shall constitute a quorum to do business; but 
a smaller number may adjourn from day to day, and may be authorized to 
compel the attendance of absent members, in such manner, and under such 


penalties as each house may provide. 


[2.]| Each house may determine the rules of its proceedings, punish its 
members for disorderly behavior, and, with the concurrence of two-thirds, 


expel a member. 


[3.] Each house shall keep a journal of its proceedings, and from time to time 
publish the same, excepting such parts as may in their judgment require 
secrecy; and the yeas and nays of the members of either house on any question 
shall, at the desire of one-fifth of those present, be entered on the journal. 

[4.] Neither house, during the session of congress, shall, without the consent 
of the other, adjourn for more than three days, nor to any other place than in 


which the two houses shall be sitting. 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by the compiler. 

Textbooks. Tennessee Criminal Practice 
and Procedure (Raybin), §§ 23.18, 27.71, 29.38, 
29.39, 29.40. 

Law Reviews. Reflected in a River: Agency 


Accountability and the TVA Tellico Dam Case 
(Zygmunt J.B. Plater), 49 Tenn. L. Rev. 747 
(1982). 

Cited: Pocket Veto Case, 279 U.S. 655, 49 S. 
Ct. 463, 73 L. Ed. 894, 1929 U.S. LEXIS 364, 64 
A.L.R. 1484 (1929). 


NOTES TO DECISIONS 


ANALYSIS 


Clause 1. 

—E lection of Members. 
—Corrupt Practices Act. 
—Quorum. 
—Attendance. 

Clause 2. 

—Control of Members. 
—Rules. 

—Committee Hearings. 
10. Clause 3. 

cp —Journal. 

iW Clause 4. 

13. —Adjournment. 


1. Clause 1. 


Seale ke hae oe 


2. —Election of Members. 
One claiming a nomination for United States 


senator in a primary held under state law, 
though it is a part of the state election machin- 
ery, has no right secured by the laws of the 
United States. Johnson v. Stevenson, 170 F.2d 
108, 1948 U.S. App. LEXIS 2566 (5th Cir. 
1948), cert. denied, 336 U.S. 904, 69 S. Ct. 490, 
93 L. Ed. 1069, 1949 U.S. LEXIS 2818 (1949); 
Carpenter v. Rohm & H. Co., 336 U.S. 929, 69 S. 
Ct. 654, 93 L. Ed. 1090, 1949 U.S. LEXIS 2714 
(1949). 


3. —Corrupt Practices Act. 

State courts have no jurisdiction to adjudge 
the election of a member of congress invalid for 
violation of the State Corrupt Practices Act. 
State ex rel. 25 Voters v. Selvig, 170 Minn. 406, 
212 N.W. 604, 1927 Minn. LEXIS 1448 (1927). 

Congress, under U.S. Const. art. 1, § 5, has 
power to investigate corrupt practices in pri- 
mary elections for senators, to summon wit- 
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nesses to appear, and to issue warrants of 
arrest for witness who, in its discretion, it 
believes would not otherwise appear. Barry v. 
United States ex rel. Cunningham, 279 U.S. 
597, 49 S. Ct. 452, 73 L. Ed. 867, 1929 U.S. 
LEXIS 62 (1929). 

Investigation of fraudulent use of names in 
primary election was within power of senate 
though transaction involved individual who 
never became candidate. Seymour v. United 
States, 77 F.2d 577, 1935 U.S. App. LEXIS 
4654, 99 A.L.R. 880 (8th Cir. 1935). 


4, —Quorum. 

When a quorum is present, the votes of a 
majority of the quorum are sufficient to pass a 
bill. United States v. Ballin, 144 U.S. 1, 12 S. 
Ct. 507, 36 L. Ed. 321, 1892 U.S. LEXIS 2047 
(U.S. Feb. 29, 1892). 


5. —Attendance. 

The penalty which each house is authorized 
to inflict in order to compel attendance of ab- 
sent members may be imprisonment, and may 
be for violation of some order or standing rule 
on the subject. Kilbourn v. Thompson, 103 U.S. 
168, 26 L. Ed. 377, 1880 U.S. LEXIS 2104 
(Tenn. 1881). 


6. Clause 2. 


7. —Control of Members. 

Each house of congress has power to punish 
its own members for contempt or disorderly 
behavior, but they do not possess general pow- 
ers to punish for contempt. Kilbourn v. Thomp- 
son, 103 U.S. 168, 26 L. Ed. 377, 1880 U.S. 
LEXIS 2104 (Tenn. 1881). 

The right to expel a member extends to all 
cases where the offense is such as in the judg- 
ment of the senate is inconsistent with the 
trust and duty of a member. In re Chapman, 17 
S. Ct. 677, 166 U.S. 661, 41 L. Ed. 1154, 1897 
U.S. LEXIS 2058 (1897). 

Congress may make it a penal offense for its 
members to act as attorneys in cases where the 
United States is interested. Burton v. United 
States, 202 U.S. 344, 26 S. Ct. 688, 50 L. Ed. 
1057, 1906 U.S. LEXIS 1541, 6 Ann. Cas. 362 
(1906). 


8. —Rules. 

Under the provision authorizing each house 
to determine its rules of proceedings, it has 
power to adopt any method not violating the 
constitution or fundamental rights, and a rule 
cannot be attacked because another method 
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would be fairer or better, nor because a differ- 
ent rule has been in effect for a long time. 
United States v. Ballin, 144 U.S. 1, 12 S. Ct. 
507, 36 L. Ed. 321, 1892 U.S. LEXIS 2047 (U.S. 
Feb. 29, 1892). 

The construction of rules adopted is a judicial 
function where it affects others than members 
of the legislative body; the courts should give 
great weight to the legislative custom, but are 
not concluded by it; rules of senate as to right to 
reconsider confirmation of appointment of 
member of federal trade commission, con- 
strued. United States v. Smith, 286 U.S. 6, 52S. 
Ct. 475, 76 L. Ed. 954, 1932 U.S. LEXIS 594 
(1932). 


9. —Committee Hearings. 

As to the validity of the act of congress 
making it a criminal offense for a witness 
before a committee of either house of congress 
to refuse to answer questions, and the power of 
the courts to release a person convicted under 
such act, see In re Chapman, 17 S. Ct. 677, 166 
U.S. 661, 41 L. Ed. 1154, 1897 U.S. LEXIS 2058 
(1897). 

Congress has power to subpoena witnesses to 
appear and testify concerning a matter within 
its legislative powers. McGrain v. Daugherty, 
273 U.S. 135, 47S. Ct. 319, 71 L. Ed. 580, 1927 
U.S. LEXIS 985, 50 A.L.R. 1 (1927). 


10. Clause 3. 


11. —Journal. 

Where a duly enrolled bill is completely au- 
thenticated as a law of the United States, no 
reference can be had to the journal of either 
house, to reports of committees, or to other 
documents printed by congress to show that 
part of the bill as finally enacted does not 
appear in the act as authenticated. Field v. 
Clark, 143 U.S. 649, 12 S. Ct. 495, 36 L. Ed. 
294, 1892 U.S. LEXIS 2046 (U.S. 1892). 

The journal is presumed to show the truth. 
United States v. Ballin, 144 U.S. 1, 12 S. Ct. 
507, 36 L. Ed. 321, 1892 U.S. LEXIS 2047 (U.S. 
Feb. 29, 1892). 


12. Clause 4. 


13. —Adjournment. 

The adjournment referred to in U.S. Const. 
art. 1, § 5, cl. 4is not limited to a final adjourn- 
ment of a congress which terminates its legis- 
lative existence. Pocket Veto Case, 279 U.S. 
655, 49 S. Ct. 463, 73 L. Ed. 894, 1929 U.S. 
LEXIS 364, 64 A.L.R. 1434 (1929). 


§ 6. [Compensation — Privileges — Holding other office.] — [1.] The 
senators and representatives shall receive a compensation for their services, to 
be ascertained by law, and paid out of the treasury of the United States. They 
shall in all cases, except treason, felony and breach of the peace, be privileged 
from arrest during their attendance at the session of their respective houses, 
and in going to and returning from the same; and for any speech or debate in 
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either house, they shall not be questioned in any other place. 

[2.] No senator or representative shall, during the time for which he was 
elected, be appointed to any civil office under the authority of the United 
States, which shall have been created, or the emoluments whereof shall have 
been increased during such time; and no person holding any office under the 
United States, shall be a member of either house during his continuance in 


office. 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by the compiler. 
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bea PSS 


Compensation. 
A member who receives his certificate of 
admission, and is seated, is prima facie entitled 
to the salary. Page v. United States, 127 U.S. 
67,858. Ct. 1026, 32 L. Ed. 65, 1888 U.S. LEXIS 
1965 (1888). 


2. Privilege from Arrest. 

The exceptions to the privilege from arrest in 
this provision include all crimes, and the privi- 
lege, therefore, exempts members of congress 
from arrest only in civil cases. Williamson v. 
United States, 207 U.S. 425, 28S. Ct. 163, 52 L. 
Ed. 278, 1908 U.S. LEXIS 1411 (1908). 

A legislator’s immunity from suit when per- 
forming legislative duties prevents the courts 


from making the legislature justify its decision 
to hold closed session. Mayhew v. Wilder, 46 
S.W.3d 760, 2001 Tenn. App. LEXIS 17 (Tenn. 
Ct. App. 2001). 


3. Speak or Debate. 

This provision giving privilege to speak and 
debate in congress is not limited to words in 
debate, but extends to things generally done in 
a session by the members in relation to the 
business before the house. Kilbourn v. Thomp- 
son, 103 U.S. 168, 26 L. Ed. 377, 1880 U.S. 
LEXIS 2104 (Tenn. 1881). 

This provision as to freedom of debate and 
speech is grounded on public policy and should 
be liberally construed; so, a speech in the sen- 
ate is absolutely privileged, even though alleg- 
edly spoken not in the discharge of the mem- 
ber’s official duties. Cochran v. Couzens, 42 F.2d 
783, 1930 U.S. App. LEXIS 43840 (D.C. Cir. 
1930), cert. denied, 282 U.S. 874, 51S. Ct. 79, 
75 L. Ed. 772, 1930 U.S. LEXIS 275 (1930). 


§ 7. [Bills and resolutions — Veto.] — [1.] All bills for raising revenue 
shall originate in the house of representatives; but the senate may propose or 
concur with amendments as on other bills. 

[2.] Every bill which shall have passed the house of representatives and the 
senate, shall, before it become a law, be presented to the President of the 
United States; if he approve he shall sign it, but if not he shall return it, with 
his objections to that house in which it shall have originated, who shall enter 
the objections at large on their journal, and proceed to reconsider it. If after 
such reconsideration two-thirds of that house shall agree to pass the bill it, 
shall be sent together with the objections, to the other house, by which it shall 
likewise be considered, and if approved by two-thirds of that house, it shall 
become a law. But in all such cases the vote of both houses shall be determined 
by yeas and nays, and the names of the persons voting for and against the bill 
shall be entered on the journal of each house respectively. If any bill shall not 
be returned by the President within ten days (Sundays excepted) after it shall 
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have been presented to him, the same shall be a law, in like manner as if he 
had signed it, unless the congress, by their adjournment, prevent its return, in 
which case, it shall not be a law. 

[3.] Every order, resolution, or vote to which the concurrence of the senate 
and house of representatives may be necessary (except on a question of 
adjournment) shall be presented to the President of the United States; and 
before the same shall take effect, shall be approved by him, or being disap- 
proved by him, shall be repassed by two-thirds of the senate and house of 
representatives, according to the rules and limitations prescribed in the case of 


a bill. 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by the compiler. 
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ANALYSIS 
1 Clause 1. 
2 —Revenue Bills. 
oy Clause 2. 
4. —Approval. 
5) —Veto. 


1. Clause 1. 


2. —Revenue Bills. 

The provisions that bills for raising revenue 
must originate in the house of representatives 
applies to bills levying taxes, and not to those 
incidentally creating revenue. United States v. 
Norton, 91 U.S. 566, 23 L. Ed. 454, 1875 U.S. 
LEXIS 1406 (1875); Millard v. Roberts, 202 U.S. 
429, 26 S. Ct. 674, 50 L. Ed. 1090, 1906 U.S. 
LEXIS 1544 (1906). 

An act of congress providing for the elimina- 
tion of grade crossings and for a union railway 
station in the District of Columbia was not an 
act to provide for raising revenue. Millard v. 
Roberts, 202 U.S. 429, 26 S. Ct. 674, 50 L. Ed. 
1090, 1906 U.S. LEXIS 1544 (1906). 

The senate may amend revenue bills and 
even change the plan under which the taxes are 
laid, and such action is not invalid if the 
amendments are confirmed by the house. Flint 
v. Stone Tracy Co., 220 U.S. 107, 31S. Ct. 342, 
55 L. Ed. 389, 1911 U.S. LEXIS 1664 (1911). 

The senate may amend bills originating in 
the house as long as the bill remains germane 
to the subject matter of the bill. Heitman v. 
United States, 753 F.2d 33, 1984 U.S. App. 
LEXIS 17580 (6th Cir. 1984). 

The Tax Equity and Fiscal Responsibility Act 
did not violate the origination clause. Heitman 


v. United States, 753 F.2d 33, 1984 U.S. App. 
LEXIS 17580 (6th Cir. 1984). 


3. Clause 2. 


4, —Approval. 

There being no law requiring the president to 
affix a date to his approval of a bill presented to 
him, the courts may resort to other evidence to 
ascertain the date of such approval when the 
date of approval does not appear on the bill. 
Gardner v. Collector, 73 U.S. 499, 18 L. Ed. 890, 
1867 U.S. LEXIS 998 (1867). 

When an enrolled bill is signed by the proper 
officers of each house, and is approved by the 
president and filed in the department of state, 
it is conclusive that it was properly passed. 
Field v. Clark, 143 U.S. 649, 12 S. Ct. 495, 36 L. 
Ed. 294, 1892 U.S. LEXIS 2046 (U.S. 1892); 
United States v. Ballin, 144 U.S. 1, 12 S. Ct. 
507, 36 L. Ed. 321, 1892 U.S. LEXIS 2047 (U.S. 
Feb. 29, 1892). 

A bill, passed by both houses of congress 
during the first regular session of congress and 
presented to the president less than ten days, 
Sundays excepted, before the adjournment of 
that session, and neither signed nor returned, 
under U.S. Const. art. 1,§ 7, does not become a 
law; “ten days” meaning ten calendar days, and 
adjournment not being limited to final adjourn- 
ment. Pocket Veto Case, 279 U.S. 655, 49 S. Ct. 
463, 73 L. Ed. 894, 1929 U.S. LEXIS 364, 64 
A.L.R. 1434 (1929); Porto Rico Tel. Co. v. Porto 
Rico, 47 F.2d 484, 1931 U.S. App. LEXIS 3485 
(1st Cir. 1931). 

Under U.S. Const. art. 1, § 7, a bill, pre- 
sented to the president less than ten days 
before final adjournment of congress, may be 
signed by him within ten days, Sundays ex- 


Art. 1, §°8 


cepted, after it was presented to him, even 
though signed after the final adjournment. Ed- 
wards v. United States, 286 U.S. 482, 52 S. Ct. 
627, 76 L. Ed. 1239, 1932 U.S. LEXIS 618 
(1932). 


5. —Veto. 

The words “that house” in U.S. Const. art. 1, 
§ 7, cl. 2, relate to both houses as organized 
and entitled to exert legislative power, assum- 
ing the presence of a quorum. Missouri Pac. Ry. 
v. Kansas, 248 U.S. 276, 39 S. Ct. 93, 63 L. Ed. 
239, 1919 U.S. LEXIS 2308, 2 A.L.R. 1589 
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A two-thirds vote of those present is all that 
is required in each house to pass a bill over the 
president’s veto. Missouri Pac. Ry. v. Kansas, 
248 U.S. 276, 39S. Ct. 93, 63 L. Ed. 239, 1919 
U.S. LEXIS 2308, 2 A.L.R. 1589 (1919). 

The Webb-Kenyon Law is not invalid be- 
cause, after its veto, it received in the senate 
only a two-thirds vote of a quorum, which was 
less than two-thirds of all the members. Mis- 
souri Pac. Ry. v. Kansas, 248 U.S. 276, 39 S. Ct. 
93, 63 L. Ed. 239, 1919 U.S. LEXIS 2308, 2 
A.L.R. 1589 (1919). 


(1919). 


§ 8. [Powers of congress.] — [1.] The congress shall have power to lay 
and collect taxes, duties, imposts and excises, to pay the debts and provide for 
the common defense and general welfare of the United States; but all duties, 
imposts and excises shall be uniform throughout the United States; 

[2.] To borrow money on the credit of the United States; 

[3.] To regulate commerce with foreign nations, and among the several 
states, and with the Indian tribes; 

[4.] To establish an uniform rule of naturalization, and uniform laws on the 
subject of bankruptcies throughout the United States; 

[5.] To coin money, regulate the value thereof, and of foreign coin, and fix the 
standard of weights and measures; 

[6.] To provide for the punishment of counterfeiting the securities and 
current coin of the United States; 

[7.] To establish post offices and post roads; 

[8.] To promote the progress of science and useful arts, by securing for 
limited times to authors and inventors the exclusive right to their respective 
writings and discoveries; 

[9.1 To constitute tribunals inferior to the Supreme Court; 

[10.] To define and punish piracies and felonies committed on the high seas, 
and offenses against the law of nations; 

[11.] To declare war, grant letters of marque and reprisal, and make rules 
concerning captures on land and water; 

[12.] To raise and support armies, but no appropriation of money to that use 
shall be for a longer term than two years; 

[13.] To provide and maintain a navy; 

[14.] To make rules for the government and regulation of the land and naval 
forces; 

[15.] To provide for calling forth militia to execute the laws of the Union, 
suppress insurrections and repel invasions; 

[16.] To provide for organizing, arming, and disciplining the militia, and for 
governing such part of them as may be employed in the service of the United 
States, reserving to the states respectively the appointment of the officers, and 
the authority of training the militia according to the discipline prescribed by 
congress; 

[17.] To exercise exclusive legislation in all cases whatsoever, over such 
district (not exceeding ten miles square) as may, by cession of particular states, 
and the acceptance of congress, become the seat of government of the United 
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States, and to exercise like authority over all places purchased by the consent 
of the legislature of the state in which the same shall be, for the erection of 
forts, magazines, arsenals, dockyards, and other needful buildings; and 

[18.] To make all laws which shall be necessary and proper for carrying into 
execution the foregoing powers, and all other powers vested by this constitu- 
tion in the government of the United States, or in any department or officer 


thereof. 
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__ __States. 69. — — — —Rates and Fares. 
— —Municipalities. 70. ————Suits. 
——(Courts. aks — — —Motor Carriers. 
—Limitation on State’s Power. 72, — — —Telegraph and Telephone. 
Clause 2. 73. — —Food and Drugs. 
—Power to Borrow Money. 74, ——Gambling. 
—Government Bonds. 75. — —Highways. 
—Legal Tender Notes. 76. |—-—Inspection. 
Clause 3. Ta — — —Animals. 
—“Commerce” Defined and Limited. 78. = —— —Food. 
— —Original Package Rule. foi) Pherae ras and Oil. 
— —Shipment of Goods. 80. _—-— —Motor Carriers. 
— — —Contract or Order. SL a —Vessels. 
—— —Negotiation of Sales. 82. — —Intoxicating Liquor. 
— — —Contemplated Shipment. 83. — —Gas and Oil. 
—Fields of Commerce. 84. ——Landfills. 
— —Atomic Energy. 85. — —Navigation. 
— —Common Carriers. 86. —-——Bridges. 
— —Education. 87. ———Ferries. 
— —Food and Drugs. 88. —-—Securities. 
pas andenl. 89. — —Vessels. 
— —lInsurance. 90. — —Workers’ Compensation. 
— —Intoxicating Liquor. 91. —Taxation of Commerce. 
— —Negotiable Paper. 92. — —Principles in General. 
— —Power. 93. — — —Tax on Sales in Commerce. 
— —Radio. 94. — — —Taxation Services. 
— —Securities. 95.  —-——Tax on Shipment in Commerce. 
—Power of Congress over Commerce. 96. —-—-—Tax After Commerce Ends. 
— —Antitrust Laws. 97. ——-—Tax on Local Commerce. 
— —Crime. 98. — — —Discrimination in Tax. 
— — —Gambling. 99. —-—-Determination of Tax. 
— — —Organized Crime Control Act. 100. —-—Banking. 
— —Foreign Commerce. 101. —-—Common Carriers. 
— —Intrastate Commerce. 102. —-—-Express Companies. 
— —Master and Servant. 103. ——-—Ferries. 
— ——Employers’ Liability Act. 104. ——-—Motor Vehicles. 
— — —Labor Relations. 105. —— -W—Railroads. 
— —Navigation. 106. ——W— -—Passengers. 
— — —Bridges. 107. ——-—-Sleeping Cars. 
— — —Ferries. 108. ——-— W—Determination of Tax. 
— —Railroads. 109. —-—-—Telegraph and Telephone. 
— — —Hepburn Act. 110. ——wW—vVessels. 
— — —Rebates. 111. —-—Food and Drugs. 
— — —Suits. 112. —w—Gas and Oil. 
—Power of State Over Commerce. 113. ——Highways. 
— —In General. 114. —W—Intangibles. 
— —Judicial Restrictions on Rights. 115. ——lIntoxicating Liquor. 
— —Economic protectionism. 116. _—-—Lumber. 
— —Antitrust Laws. 117. ——Power. 
——Animals and Game. 118. —-—Tobacco. 
— —Censorship and Advertising. 119. .—-—Wharves. 
— —Cigarettes and Tobacco. 120. ——wWaterways. 


Lets 


—Taxation and Regulation of Foreign 
Corporations. 

— —Doing Business in the State. 
— —Tax on Capital Stock. 
— —Franchise Tax. 

— —Net Earnings and Income. 
— —Ssuits. 

—Privilege Taxes. 

— —Solicitation of Business. 
— — —Agents. 

— — —Peddlers. 

— —Express Companies. 
— —Gas and Oil. 

—  —Mail Order Companies. 
— —Manufacturers. 

—  —Motor Carriers. 

— —Photography. 

— —Railroads. 

—lIndians. 

Clause 4. 

—Admission and Exclusion. 
—Procedure. 

—State Courts. 
—Bankruptcy. 

— —Constitutionality. 

— —Supremacy. 

— —Uniformity. 

— —Jurisdiction. 

— —Effect on State Laws. 
Clause 5. 

—Coinage. 

—Legal Tender. 

—Weights and Measures. 
Clause 6. 

—Federal Jurisdiction. 
—State Jurisdiction. 
Clause 7. 

—Construction. 

—Control of Mail. 
—Designation of Mailable Matter. 
—Compensation. 
—Taxation. 

Clause 8. 

—In General. 

—Patents. 

— —Regulation by States. 
—Copyrights. 

— —Subjects of Copyright. 
— —Notice. 

— —Actions. 

— —Taxation. 
—Trademarks. 

Clause 9. 

—lInferior Courts. 

Clause 10. 

—Construction. 

Clause 11. 

—Power to Declare War. 
—Limitation on War Power. 
Clause 12. 

—Power to Raise Armies. 
—Draft Acts. 

—Military Law. 

Clause 13. 
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184. —Power to Provide Navy. 
185. Clause 14. 

186. —Regulations. 

187. —Court-Martial Proceedings. 
188. Clause 15. 

189. —Construction. 

190. —Period of Enlistment. 
191. Clause 16. 

192. —Federal Aid. 

193. —Power of the State. 

194. Clause 17. 

195. —Construction. 

196. —Jurisdiction. 

197. ——Civil and Criminal Process. 
198. ——Criminal Offenses. 
199. —w—Personal Injuries. 
200. ——Probate Matters. 

201. —w—Taxation. 

202. —Manner of Acquisition. 
203. —District of Columbia. 
204. Clause 18. 

205. —Doctrine of Implied Powers. 
206. —Particular Subjects. 
207. ——Aliens. 

208. ——Banks. 

209. ——Commerce. 

210. ——Courts. 

211. —W—Delegation of Powers. 
212. ——Federal Farm Loans. 
213. ——Indians. 

214. —W—lIntoxicating Liquor. 
215. —-—lInvestigations. 

216. ——Maritime Law. 

217. —Federal Preemption. 
218. —w—Taxation. 


1. Clause 1. 


2. —Debts of the United States. 

The “debts” of the United States, as used in 
this provision, are not limited to those of 
strictly legal character, but include those of 
equitable or honorary obligation, not recover- 
able in a court of law if existing against an 
individual. United States v. Realty Co., 163 
U.S. 427, 16 S. Ct. 1120, 41 L. Ed. 215, 1896 
U.S. LEXIS 2279 (1896). 


3. —General Welfare. 

The “general welfare” clause does not give 
congress any additional power, but is a limita- 
tion on the taxing power; hence it cannot make 
valid a statute providing for inspection of meats 
at packing houses, intended for, but not yet in, 
interstate commerce. United States v. Boyer, 85 
F. 425, 1898 U.S. Dist. LEXIS 149 (W.D. Mo. 
1898). 

U.S. Const. art. 1, § 8 does not restrict con- 
gress’ power to spend to those powers specified 
herein; all that is required is that the expendi- 
ture be for the “general welfare.” Wolfe v. Mer- 
rill Nat'l Lab., Inc., 433 F. Supp. 231, 1977 U.S. 
Dist. LEXIS 15460 (M.D. Tenn. 1977). 


4. —Common Defense. 
Tennessee Valley Authority Act, 16 U.S.C. 
§ 831 et seq. which authorized construction of 
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dams in the interest of national defense was 
constitutional though power generated at gov- 
ernment dams was sold to various municipali- 
ties, since sale of power was incidental to gen- 
eral purpose to wit, national defense. 
Tennessee Elec. Power Co. v. TVA, 21 F. Supp. 
947, 1938 U.S. Dist. LEXIS 2480 (E.D. Tenn. 
1938), affd, 306 U.S. 118, 59 S. Ct. 366, 83 L. 
Ed. 543, 1939 U.S. LEXIS 973 (1939). 

Congress must necessarily have the author- 
ity, exclusive of any court, to determine the 
requirements of national defense and the 
amount of tax revenue to be used for defense or 
military purposes. Farmer v. Rountree, 149 F. 
Supp. 327, 1956 U.S. Dist. LEXIS 2300 (M.D. 
Tenn. 1956), aff'd, 252 F.2d 490, 1958 U.S. App. 
LEXIS 5732 (6th Cir. Tenn. 1958). 


5. —Duties, Imposts and Excises. 

The power of congress to levy and collect 
taxes, duties, imposts and excises is coexten- 
sive with the territory of the United States. 
Loughborough v. Blake, 18 U.S. 317, 5 L. Ed. 
98, 1820 U.S. LEXIS 258 (1820). 

Section 2 of the so-called Harrison Narcotic 
Drug Act of December 17, 1914, ch. 1 (former 
Mason’s U.S. Code, title 26, § 696; U.S.C., title 
26, § 696; F.C.A., title 26, § 696) [repealed], 
having to do with facilitating the collection of 
the revenue and requiring written order for 
narcotic drugs, is not unconstitutional. United 
States v. Doremus, 249 U.S. 86, 39 S. Ct. 214, 
63 L. Ed. 493, 1919 U.S. LEXIS 2229 (1919). 


6. ——Uniformity Requirement. 

The words “shall be uniform throughout the 
United States” refer purely to a geographical 
uniformity and mean “shall operate generally 
throughout the United States.” Knowlton v. 
Moore, 178 U.S. 41, 20S. Ct. 747, 44 L. Ed. 969, 
1900 U.S. LEXIS 1658 (1900). 

Upon the passage of the Foraker Act of 1900 
giving a temporary civil government to Puerto 
Rico, this territory was not a part of the United 
States within the meaning of U.S. Const. art. 1, 
§ 8, cl. 1, and congress could impose duties on 
importations without violation of the unifor- 
mity requirement. Downes v. Bidwell, 182 U.S. 
244, 21 S. Ct. 770, 45 L. Ed. 1088, 1901 U.S. 
LEXIS 286 (1901). 

The uniformity clause of United States con- 
stitution is not violated by the excise tax based 
upon the gross tonnage by the Act of August 5, 
1909, upon the use of foreign built pleasure 
yachts owned by citizens of the United States, 
because a like tax is not imposed upon the use 
of a domestic yacht under similar circum- 
stances. Billings v. United States, 232 U.S. 261, 
34 S. Ct. 421, 58 L. Ed. 596, 1914 U.S. LEXIS 
1351 (1914); United States v. Bennett, 232 U.S. 
299, 34 S. Ct. 433, 58 L. Ed. 612, 1914 USS. 
LEXIS 13856 (1914); Rainey v. United States, 
232 U.S. 310, 34S. Ct. 429, 58 L. Ed. 617, 1914 
U.S. LEXIS 1358 (1914). 
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Revenue Act 1926, § 500(a) (2) (Mason’s U.S. 
Code, title 26, § 871; U.S.C., title 26, § 871; 
F.C.A., title 26, § 871), imposing tax on sale of 
admission tickets outside of ticket office, held 
valid, being an excise and not a direct tax, and 
being a proper classification of subjects for 
taxation, and therefore answering the require- 
ment of uniformity. Alexander Theatre Ticket 
Office, Inc. v. United States, 23 F.2d 44, 1927 
U.S. App. LEXIS 3131 (2d Cir. 1927). 

The provision as to uniformity “throughout 
the United States” held not to embrace Puerto 
Rico and the Philippine Islands, and the provi- 
sions of the Revenue Act of 1918 discriminating 
between domestic export corporations and cor- 
porations organized under the laws of Puerto 
Rico and Philippine Islands, held valid. Neuss 
Hesslein & Co. v. Edwards, 24 F.2d 989, 1928 
U.S. Dist. LEXIS 1042 (S.D.N.Y. 1928), affd, 30 
F.2d 620, 1929 U.S. App. LEXIS 2473 (2d Cir. 
N.Y. 1929). 

An estate tax is not a direct tax requiring 
apportionment, but falls within the classifica- 
tion of “imposts, duties, and excises” leviable 
under U.S. Const. art. 1, § 8. It is imposed not 
on property, but on the privilege of conferring it. 
United States v. Tyler, 33 F.2d 724, 1929 U.S. 
App. LEXIS 2810 (4th Cir. 1929), aff'd, 281 U.S. 
497, 50 S. Ct. 356, 74 L. Ed. 991, 1930 U.S. 
LEXIS 404, 69 A.L.R. 758 (1930). 


7. —Taxation of State Agencies. 


8. ——States. 

United States has power in order to collect its 
taxes and revenues to confer priority for them 
over those of the states. County of Spokane v. 
United States, 279 U.S. 80, 49 S. Ct. 321, 73 L. 
Ed. 621, 1929 U.S. LEXIS 361 (1929). See also 
North River Coal & Wharf Co. v. McWilliams 
Bros., 59 F.2d 979, 1932 U.S. App. LEXIS 3509 
(2d Cir. 1932), affd, 288 U.S. 290, 53 S. Ct. 328, 
77 L. Ed. 754, 1983 U.S. LEXIS 987 (1933). 

The United States can levy an excise tax on 
profits from sale of state or municipal securi- 
ties, so long as it does not affect the state’s 
power to borrow money. Willcuts v. Bunn, 282 
U.S. 216, 51S. Ct. 125, 75 L. Ed. 304, 1931 U.S. 
LEXIS 840, 71 A.L.R. 1260 (1931). 

Although in general an agency of state gov- 
ernment is exempt from taxation which would 
directly interfere with governmental functions, 
yet the United States can tax the income of a 
trust, created by the state, from oil and gas 
lease on land of a city. Burnet v. A.T. Jergins 
Trust, 288 U.S. 508, 53S. Ct. 439, TTL. Ed. 925, 
1933 U.S. LEXIS 954 (1933). 

The immunity of state instrumentalities 
from federal taxation is implied from the neces- 
sity of maintaining our dual system of govern- 
ment, and does not extend beyond that neces- 
sity; so, a state university is not entitled to 
import scientific apparatus, free of tax, for use 
in its educational departments. Board of Trust- 
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ees v. United States, 289 U.S. 48, 53 S. Ct. 509, 
77 L. Ed. 1025, 1933 U.S. LEXIS 943 (1933). 


9. ——Municipalities. 

Municipal corporations of the states are not 
subject to taxation by congress. United States v. 
Railroad Co., 84 U.S. 322, 21 L. Ed. 597, 1872 
U.S. LEXIS 1329 (1872). 

Congress cannot tax the sale of a motorcycle 
to a municipal corporation for use in its police 
service, as under the constitution, the state and 
her governmental agencies are free from fed- 
eral taxation. Indian Motocycle Co. v. United 
States, 283 U.S. 570, 51 S. Ct. 601, 75 L. Ed. 
1277, 1931 U.S. LEXIS 167 (1931). 


10. ——Courts. 

Congress has no power to levy a tax on writs 
and processes issuing out of state courts. Union 
Bank v. Hill, 43 Tenn. 325, 1866 Tenn. LEXIS 
58 (1866). 

Congress has no power to exclude documents 
from evidence in state courts on the ground 
that internal revenue stamps have not been 
affixed as required by law. Sporrer v. Eifler, 48 
Tenn. 633, 1870 Tenn. LEXIS 125 (1870); 
Southern Ins. Co. v. Estes, 106 Tenn. 472, 62 
S.W. 149, 1900 Tenn. LEXIS 184, 82 Am. St. 
Rep. 892, 52 L.R.A. 915 (1900). 


11. —Limitation on State’s Power. 

Where lands in a state are sold for federal 
taxes, and are bought by the United States, the 
state cannot levy any taxes thereon for the time 
when owned by the United States, even as 
against a later individual purchaser from the 
government. Van Brocklin v. Tennessee, 117 
U.S. 151, 6S. Ct. 670, 29 L. Ed. 845, 1886 U.S. 
LEXIS 1822 (1886). 

A state is without power to tax property of 
the United States. Van Brocklin v. Tennessee, 
117 U.S. 151, 6 S. Ct. 670, 29 L. Ed. 845, 1886 
U.S. LEXIS 1822 (1886). 

Persons paying a license tax under the laws 
of the United States cannot be required by a 
state to register or publish notice of the same 
without reference to the performance by such 
persons of any act within the state. North 
Dakota ex rel. Flaherty v. Hanson, 215 U.S. 
515, 30 S. Ct. 179, 54 L. Ed. 307, 1910 US. 
LEXIS 1857 (1910). 

State cannot create lien in favor of federal 
taxes. In re Caswell Constr. Co., 13 F.2d 667, 
1926 U.S. Dist. LEXIS 1217 (N.D.N.Y. 1926). 


12. Clause 2. 


13. —Power to Borrow Money. 

The power to borrow money on the credit of 
the United States is the power to raise money 
for the public use on the pledge of the public 
credit, and may be exercised to meet either 
present or anticipated expenses and liabilities 
of the government. Legal Tender Case, 110 U.S. 
421, 4S. Ct. 122, 28 L. Ed. 204, 1884 USS. 
LEXIS 1712 (1884). 
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14. —Government Bonds. 

The states cannot, without the consent of 
congress, tax the obligations of the United 
States issued as evidence of money loaned to 
the United States. Weston v. Charleston, 27 
U.S. 449, 7 L. Ed. 481, 1829 U.S. LEXIS 414 
(1829); Bank v. Supervisors, 74 U.S. 26, 19 L. 
Ed. 60, 1868 U.S. LEXIS 975 (1868), ques- 
tioned, American Bank & Trust Co. v. Dallas 
County, 463 U.S. 855, 103 S. Ct. 3369, 77 L. Ed. 
2d 1072, 1983 U.S. LEXIS 109 (1983). 

Bonds of the United States cannot be taxed 
under state laws. If the assets of a bank consist 
of United States bonds, such assets cannot be 
taxed by a state under any form of assessment. 
Home Sav. Bank v. Des Moines, 205 U.S. 503, 
27S. Ct. 571, 51 L. Ed. 901, 1907 U.S. LEXIS 
1374 (1907). 

A Tennessee statute imposing excise tax on 
net state earning of corporation, less interstate 
business, does not violate U.S. Const. art.1,§ 8 
in not excluding income from United States 
bonds, as it is not aimed at such income, but is 
merely partly measured by it. General Sec. Co. 
v. Williams, 161 Tenn. 50, 29 S.W.2d 662, 1929 
Tenn. LEXIS 34 (1929). 

United States bonds held by an insurance 
company doing business in a state are exempt 
from taxation by the state. National Life & 
Accident Ins. Co. v. Dempster, 168 Tenn. 446, 
79 S.W.2d 564, 1934 Tenn. LEXIS 77 (1934). 

Determination by commissioner that pro- 
ceeds from government bonds should be in- 
cluded by corporation in determining net earn- 
ings tax did not violate U.S. Const. art. 1, §§ 8 
and 10. National Life & Accident Ins. Co. v. 
Dempster, 168 Tenn. 446, 79 S.W.2d 564, 1934 
Tenn. LEXIS 77 (1934). 

Assessment of franchise and excise tax on 
basis of income realized by taxpayer from in- 
come earned from government bonds did not 
violate U.S. Const. art. 1, § 8. Nashville Trust 
Co. v. Evans, 195 Tenn. 205, 258 S.W.2d 761, 
1953 Tenn. LEXIS 324 (1953). 


15. —Legal Tender Notes. 

The issue of legal tender notes by the United 
States is a proper exercise of the power con- 
ferred on congress to borrow money. Thayer v. 
Hedges, 23 Ind. 141, 1864 Ind. LEXIS 190 
(1865). 

Congress has power to make United States 
treasury notes a legal tender in the payment of 
debts. Legal Tender Cases, 79 U.S. 457, 20 L. 
Ed. 287, 1870 U.S. LEXIS 1220 (May 1, 1871); 
Dooley v. Smith, 80 U.S. 604, 20 L. Ed. 547, 
1871 U.S. LEXIS 13873 (1872); Legal Tender 
Case, 110 U.S. 421, 4S. Ct. 122, 28 L. Ed. 204, 
1884 U.S. LEXIS 1712 (1884). 

A contract, payable by its terms in specie, 
cannot be discharged against the will of the 
holder by legal tender notes. Trebilcock v. Wil- 
son, 79 U.S. 687, 20 L. Ed. 460, 1871 USS. 
LEXIS 964 (1871). 
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16. Clause 3. 


17. —“Commerce” Defined and Limited. 

Commerce is more than traffic; it is inter- 
course; and persons engaged in the transmis- 
sion of instruction and information from a state 
to persons in other states, by means of books, 
letters, and papers sent through the mails or 
otherwise, are engaged in interstate commerce. 
International Textbook Co. v. Pigg, 217 U.S. 91, 
30 S. Ct. 481, 54 L. Ed. 678, 1910 U.S. LEXIS 
1946 (1910). 

While accepting the decision of the state 
courts as to what constitutes the doing of busi- 
ness in the state, the United States supreme 
court reserves to itself the right to determine 
what constitutes interstate commerce. Reaves 
Lumber Co. v. Cain-Hurley Lumber Co., 152 
Tenn. 339, 279 S.W. 257, 1925 Tenn. LEXIS 76 
(1926). 

What constitutes interstate commerce is not 
a technical legal conception, but a practical 
matter to be determined upon a broad consid- 
eration of the substance of the whole transac- 
tion. State v. Southern Oil Service, Inc., 174 
Tenn. 232, 124 S.W.2d 704, 1938 Tenn. LEXIS 
84 (1939); Burton Explosives, Inc. v. Strider, 25 
Tenn. App. 440, 158 S.W.2d 731, 1941 Tenn. 
App. LEXIS 129 (1941); Brown v. Bailey, 177 
Tenn. 185, 147 S.W.2d 105, 1940 Tenn. LEXIS 
25 (Tenn. Sep. 1941). 

The fact that a business having aspects of 
both interstate and intrastate operations is 
conducted by a single corporation does not 
make the entire business either interstate com- 
merce or intrastate commerce, but its character 
is determined by the particular transactions 
involved. Burton Explosives, Inc. v. Strider, 25 
Tenn. App. 440, 158 S.W.2d 731, 1941 Tenn. 
App. LEXIS 129 (1941). 


18. ——Original Package Rule. 

States cannot prohibit the importation from 
another state of any article of merchandise and 
the sale thereof in the original packages unless 
by authority of congress. Leisy v. Hardin, 135 
U.S. 100, 10S. Ct. 681, 34 L. Ed. 128, 1890 U.S. 
LEXIS 2007 (1890); Lyng v. Michigan, 135 U.S. 
161, 10 S. Ct. 725, 34 L. Ed. 150, 1890 U.S. 
LEXIS 2008 (1890). 

Congress may provide that any merchandise 
taken into a state while remaining in the origi- 
nal packages shall be subject to the laws of the 
state. In re Rahrer, 140 U.S. 545, 11S. Ct. 865, 
35 L. Ed. 572, 1891 U.S. LEXIS 2484 (U.S. May 
25, 1891). 

The commerce clause ceases to apply to ar- 
ticles of interstate commerce the moment the 
original package is broken. Kimmell v. State, 
104 Tenn. 184, 56 S.W. 854, 1899 Tenn. LEXIS 
26 (1899); Croy v. Epperson, 104 Tenn. 525, 58 
S.W. 235 (1900). 


19. ——Shipment of Goods. 
Importation into one state from another is 
the indispensable element, the test, of inter- 
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state commerce; and every negotiation, con- 
tract, trade, and dealing between citizens of 
different states, which contemplates and 
causes such importation, whether it be of goods, 
persons, or information, is a transaction of 
interstate commerce. Burton Explosives, Inc. v. 
Strider, 25 Tenn. App. 440, 158 S.W.2d 731, 
1941 Tenn. App. LEXIS 129 (1941). 


20. ——-—Contract or Order. 

A contract between a foreign corporation and 
a resident of the state, for the furnishing and 
installation of machinery within the state, con- 
stitutes interstate commerce, and the company 
may recover on a note and mortgage given by 
the purchaser notwithstanding the failure of 
the company to register its charter as required 
by state law. Milan Milling & Mfg. Co. v. 
Gorten, 93 Tenn. 590, 27 S.W. 971, 26 L.R.A. 
135, 1894 Tenn. LEXIS 3, (1894). 

Where buyer, located and operating in a 
foreign state and unauthorized to do business 
here, contracts to buy lumber in this state, 
delivery to be f. o. b. cars, shipment to the 
foreign state is presumed; and the transaction 
constitutes interstate commerce. Reaves Lum- 
ber Co. v. Cain-Hurley Lumber Co., 152 Tenn. 
339, 279 S.W. 257, 1925 Tenn. LEXIS 76 (1926). 

Interstate commerce includes shipment of 
goods from one state to another under contract, 
whether strictly a sale, consignment or agency. 
Furst & Thomas v. Brewster, 282 U.S. 493, 51 
S. Ct. 295, 75 L. Ed. 478, 1931 U.S. LEXIS 22 
(1931). 

Where at least six out-of-state contractors 
participated in the construction of a hotel, at 
least nine employees were employed from out- 
side Tennessee, at least seven out-of-state ven- 
dors supplied more than $380,000 worth of 
materials for the project, and various out-of- 
state corporations and banks were involved 
with insuring and financing the project, it was 
clear the contract involved “commerce.” Frizzell 
Constr. Co. v. Gatlinburg, L.L.C., 9 S.W.3d 79, 
1999 Tenn. LEXIS 582 (Tenn. 1999), cert. de- 
nied, 530 U.S. 1238, 120 S. Ct. 2679, 147 L. Ed. 
2d 289, 2000 U.S. LEXIS 4143 (2000). 


21. ———Negotiation of Sales. 

Sale and shipment into state of articles to be 
given away as premiums by the purchaser to 
promote the sale of other merchandise held 
interstate commerce. Hughes Bros. Mfg. Co. v. 
Cicero Trust & Sav. Bank, 24 F.2d 199, 1928 
U.S. App. LEXIS 1999 (5th Cir. 1928). 

The negotiation of sales of goods which are in 
other states, for the purpose of introducing 
them into the state in which the negotiation is 
made, is interstate commerce and cannot be 
interfered with, regulated, or taxed by the state 
in which the negotiation was made, even 
though there is no discrimination between such 
business and domestic commerce. Burton Ex- 
plosives, Inc. v. Strider, 25 Tenn. App. 440, 158 
S.W.2d 731, 1941 Tenn. App. LEXIS 129 (1941). 
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If the element of transportation between the 
states is present, a sale of goods is universally 
held to constitute interstate commerce regard- 
less of which state the agreement of sale was 
entered into. Burton Explosives, Inc. v. Strider, 
25 Tenn. App. 440, 158 S.W.2d 731, 1941 Tenn. 
App. LEXIS 129 (1941). 


22. ——-—Contemplated Shipment. 

When goods are shipped from one state into 
another, and then without unloading, are, un- 
der a new contract, reshipped to another point 
in the same state, the last shipment is not 
interstate commerce. Gulf, Colo. & S.F. Ry. v. 
Texas, 204 U.S. 403, 27 S. Ct. 360, 51 L. Ed. 
540, 1907 U.S. LEXIS 1467 (1907). 

Louisiana statute regulating the taking of 
shrimp which had been caught for the purpose 
of shipment in interstate commerce was held 
invalid. Foster-Fountain Packing Co. v. Haydel, 
278 U.S. 1, 49S. Ct. 1, 73 L. Ed. 147, 1928 U.S. 
LEXIS 1 (1928). 

The shipment of goods from one state to 
another in fulfillment of a contract of sale 
where the parties required or contemplated 
such shipment is interstate commerce. State v. 
Southern Oil Service, Inc., 174 Tenn. 232, 124 
S.W.2d 704, 1938 Tenn. LEXIS 84 (1939). 

The absence of a provision from the contract 
of sale requiring the shipment of goods from 
without the state is not controlling on the 
question of whether the shipment involves in- 
terstate commerce where such a shipment was 
contemplated by the parties and was actually 
made. State v. Southern Oil Service, Inc., 174 
Tenn. 232, 124 S.W.2d 704, 1938 Tenn. LEXIS 
84 (1939). 


23. —Fields of Commerce. 


24. ——Atomic Energy. 

Atomic bomb is not an article of commerce. 
Young v. Kellex Corp., 82 F. Supp. 953, 1948 
U.S. Dist. LEXIS 3164 (E.D. Tenn. 1948). 


25. ——Common Carriers. 

Telegraph lines and their business fall under 
the head of interstate commerce, and are under 
the control of congress. Pensacola Tel. Co. v. 
Western Union Tel. Co., 96 U.S. 1, 24 L. Ed. 
708, 1877 U.S. LEXIS 1621 (1877); Telegraph 
Co. v. Texas, 105 U.S. 460, 26 L. Ed. 1067, 1881 
U.S. LEXIS 2149 (1881), limited, Western 
Union Tel. Co. v. Pennsylvania R. Co., 195 U.S. 
540, 25 S. Ct. 133, 49 L. Ed. 312, 1904 USS. 
LEXIS 695 (1904); Western Union Tel. Co. v. 
Pendleton, 122 U.S. 347, 7S. Ct. 1126, 30 L. Ed. 
1187, 1887 U.S. LEXIS 2113 (1887); Ratterman 
v. Western Union Tel. Co., 127 U.S. 411, 8S. Ct. 
1127, 32 L. Ed. 229, 1888 U.S. LEXIS 2006, 6 
Ohio F. Dec. 74 (1888), criticized, Goldberg v. 
Sweet, 109 S. Ct. 582, 488 U.S. 252, 102 L. Ed. 
2d 607, 1989 U.S. LEXIS 308 (1989); Leloup v. 
Port of Mobile, 127 U.S. 640, 8S. Ct. 1380, 32 L. 
Ed. 311, 1888 U.S. LEXIS 2028 (1888); Western 
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Union Tel. Co. v. Boegli, 251 U.S. 315, 40 S. Ct. 
167, 64 L. Ed. 281, 1920 U.S. LEXIS 1708 
(1920). 

The fact that in transporting goods from one 
point in a state to another point in the same 
state, the line of the carrier between such 
points passes through a portion of another 
state, does not make such transportation inter- 
state commerce. Lehigh Valley R.R. v. Pennsyl- 
vania, 145 U.S. 192, 12 S. Ct. 806, 36 L. Ed. 
672, 1892 U.S. LEXIS 2130 (U.S. May 2, 1892); 
Seawell v. Kansas City, Ft. S. & M.R.R., 119 Mo. 
222, 24 S.W. 1002, 1893 Mo. LEXIS 122 (18983), 
criticized, Hanley v. Kansas City S. R. Co., 23 S. 
Ct. 214, 187 U.S. 617, 47 L. Ed. 333, 1903 U.S. 
LEXIS 1679 (1903). 

When a line of railroad is wholly within one 
state, no question of interstate commerce can 
arise upon a statute regulating the operation of 
such road. Plessy v. Ferguson, 163 U.S. 537, 16 
S. Ct. 1188, 41 L. Ed. 256, 1896 U.S. LEXIS 
3390 (1896). 


26. ——Education. 

A college dormitory was used in an activity 
affecting interstate commerce for purposes of a 
federal arson statute. United States v. Sherlin, 
67 F.3d 1208, 1995 FED App. 310P (6th Cir.), 
1995 U.S. App. LEXIS 29047 (6th Cir. 1995), 
cert. denied, 516 U.S. 1082, 116 S. Ct. 795, 133 
L. Ed. 2d 744, 1996 U.S. LEXIS 628 (1996), 
cert. denied, 517 U.S. 1158, 116 S. Ct. 1548, 134 
L. Ed. 2d 650, 1996 U.S. LEXIS 2721 (1996). 


27. ——Food and Drugs. 

Congress, in the exercise of its authority over 
interstate commerce, could lawfully amend the 
Food and Drugs Act of June 30, 1906, ch. 3915 
(Mason’s U.S. Code, title 21, ch. 1; U.S.C., title 
21, ch. 1; F.C.A., title 21, ch. 1) [repealed], so as 
to make contraband of interstate commerce as 
misbranded drugs which bear or contain, in or 
upon packages or labels, false and fraudulent 
statements as to curative or therapeutic effect. 
Seven Cases of Eckman’s Alterative v. United 
States, 239 U.S. 510, 36 S. Ct. 190, 60 L. Ed. 
411, 1916 U.S. LEXIS 1925 (1916). 


28. —-—Gas and Oil. 

The transportation of oil in pipe lines be- 
tween points in different states is interstate 
commerce, although the oil transported may 
belong to the owners of the pipe lines. Pipe Line 
Cases, 234 U.S. 548, 34 S. Ct. 956, 58 L. Ed. 
1459, 1914 U.S. LEXIS 1107 (1914). 


29. ——Insurance. 

Insurance is not commerce, and a foreign life 
insurance company may be taxed upon the 
excess of premiums received over losses and 
expenses incurred within the state during the 
previous year, although such premiums are 
transmitted to the home office and contracts, 
loans, and advances are consummated there. 
New York Life Ins. Co. v. Deer Lodge County, 
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231 U.S. 495, 34S. Ct. 167, 58 L. Ed. 332, 1913 
U.S. LEXIS 2527 (19138). 

State statutory requirement of payment of 
annual fees by corporations does not violate the 
commerce clause in its application to insurance 
companies, insurance not being commerce and 
not being subject to interstate commerce regu- 
lations. Camden Fire Ins. Ass’n v. Haston, 153 
Tenn. 675, 284 S.W. 905, 1925 Tenn. LEXIS 53 
(1925). 

The mere fact that fire services in general 
affect insurance rates did not establish that fire 
station was used in an activity substantially 
affecting interstate commerce. United States v. 
Laton, 180 F. Supp. 2d 948, 2002 U.S. Dist. 
LEXIS 199 (W.D. Tenn. 2002), rev’d, 3352 F.3d 
286, 2003 FED App. 487P, 2003 U.S. App. 
LEXIS 24770 (6th Cir. Tenn. 2003). 

Medical association’s action against insurers 
for violations of the Tennessee Consumer Pro- 
tection Act could not escape the mandatory 
arbitration provisions contained in the con- 
tracts between its member providers and the 
insurers where the association had no contrac- 
tual relationship with the insurer; thus, arbi- 
tration was the proper forum for its claim 
pursuant to the Tennessee Arbitration Act, 
T.C.A. § 29-5-302, the Federal Arbitration Act, 
9 U.S.C. § 2, and U.S. Const. art. I, § 8, cl. 3. 
Tenn. Med. Ass’n v. Bluecross Blueshield of 
Tenn., Inc., — S.W.3d —, 2007 Tenn. App. 
LEXIS 16 (Tenn. Ct. App. Jan. 9, 2007). 


30. ——Intoxicating Liquor. 

The Webb-Kenyon Act is valid exercise by 
congress of its power to regulate commerce. 
Clark Distilling Co. v. Western Md. Ry., 242 
U.S. 311, 37S. Ct. 180, 61 L. Ed. 326, 1917 U.S. 
LEXIS 2189 (1917); Missouri Pac. Ry. v. Kan- 
sas, 248 U.S. 276, 39 S. Ct. 93, 63 L. Ed. 239, 
1919 U.S. LEXIS 2308, 2 A.L.R. 1589 (1919). 

Where the transportation of intoxicating li- 
quors through dry counties in this state is a 
mere incident of interstate commerce, such 
transportation may not be prohibited. McCan- 
less v. Graham, 177 Tenn. 57, 146 S.W.2d 137, 
1940 Tenn. LEXIS 11 (1940). 


31. ——Negotiable Paper. 

Massachusetts trust carrying on business of 
dealing in negotiable paper in Michigan held 
not engaged in interstate commerce as affecting 
necessity of obtaining certificate of authority to 
do business as a foreign corporation. Hemphill 
v. Orloff, 277 U.S. 537, 48 S. Ct. 577, 72 L. Ed. 
978, 1928 U.S. LEXIS 696 (1928). 


32. ——Power. 

The transmission of electric current from one 
state to another is interstate commerce. Public 
Utils. Comm'n v. Attleboro Steam & Elec. Co., 
269 U.S. 546, 46S. Ct. 103, 70 L. Ed. 404, 1925 
U.S. LEXIS 85 (1925). 


33. ——Radio. 
The prohibition of obscene language in radio 
broadcasts is proper exercise of the power of 
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congress to regulate interstate commerce. Dun- 
can v. United States, 48 F.2d 128, 1931 U.S. 
App. LEXIS 4188 (9th Cir.), cert. denied, 283 
U.S. 863, 51 S. Ct. 656, 75 L. Ed. 1468, 1931 
U.S. LEXIS 439 (1931). 


34. ——Securities. 

Statutes imposing taxes on the sale or trans- 
fer of corporate stock held by nonresidents is 
not a tax on interstate commerce. New York ex 
rel. Hatch v. Reardon, 204 U.S. 152, 27 S. Ct. 
188, 51 L. Ed. 415, 1907 U.S. LEXIS 1536, 9 
Ann. Cas. 736 (1907). 

A dealer in securities is not engaged in inter- 
state commerce because a part of the securities 
represents the purchase price of goods sold by 
dealers in Tennessee to consumers outside of 
the state. General Sec. Co. v. Williams, 161 
Tenn. 50, 29 S.W.2d 662, 1929 Tenn. LEXIS 34 
(1929). 


35. —Power of Congress over Commerce. 

The government of the United States has 
jurisdiction over every foot of soil within its 
territory, and acts directly upon each citizen. 
While it is a government of enumerated pow- 
ers, it has full attributes of sovereignty within 
the limits of those powers, among which are the 
power over the transmission of the mails. In the 
exercise of those powers, the United States may 
remove everything put upon highways, natural 
or artificial, to obstruct the passage of inter- 
state commerce, or the carrying of the mails. It 
is competent for the courts of the United States 
to prevent by injunction the interference with 
the carrying of the mails or the transportation 
of interstate commerce, and to punish persons 
for contempt who violate the terms of such 
injunction. In re Debs, 158 U.S. 564, 15 S. Ct. 
900, 39 L. Ed. 1092, 1895 U.S. LEXIS 2279 
(1895). 

The test of congress’ power to regulate com- 
merce is not merely the matter regulated, but 
whether the regulation is directly one of inter- 
state commerce or as embraced within the 
grant conferred on congress to use all lawful 
means necessary and appropriate to the execu- 
tion of the power to regulate commerce. Em- 
ployers’ Liab. Cases, 207 U.S. 463, 28 S. Ct. 
141, 52 L. Ed. 297, 1908 U.S. LEXIS 1412 
(1908). 

The power to regulate commerce between the 
states is an exclusive power vested in congress 
and the states may not regulate such commerce 
in any manner. Manning v. Feidelson, 175 
Tenn. 576, 136 S.W.2d 510, 1939 Tenn. LEXIS 
77 (1939). 

The fact that congress has authority to regu- 
late interstate transportation and that its au- 
thority is exclusive is settled and conceded. 
McCanless v. Southeastern Greyhound Lines, 
178 Tenn. 614, 162 S.W.2d 370, 1941 Tenn. 
LEXIS 90 (1941), appeal dismissed, 317 U.S. 
595, 63 S. Ct. 80, 87 L. Ed. 487, 1942 US. 
LEXIS 163 (1942). 
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36. ——Antitrust Laws. 

Congress under U.S. Const. art. 1, § 8, cl. 3 
has power to declare void and prohibit the 
performance of contracts in restraint of inter- 
state commerce. Addyston Pipe & Steel Co. v. 
United States, 175 U.S. 211, 20 S. Ct. 96, 44 L. 
Ed. 136, 1899 U.S. LEXIS 1559 (1899). 

Congress has power to enact laws to prevent 
combinations, trusts, and conspiracies which 
affect interstate commerce. Addyston Pipe & 
Steel Co. v. United States, 175 U.S. 211, 20 S. 
Ct. 96, 44 L. Ed. 136, 1899 U.S. LEXIS 1559 
(1899). 


37. ——Crime. 

Commerce among the states consists of inter- 
course and traffic between their citizens and 
includes the transportation of persons as well 
as property; and the act of congress, known as 
the White Slave Act (Mason’s U.S. Code, title 
18, §§ 397-404; U.S.C., title 18, §§ 397-404, 
F.C.A., title 18, §§ 397-404) [repealed], prohib- 
iting the transportation of females from one 
state to another for immoral purposes is consti- 
tutional. Hoke v. United States, 227 U.S. 308, 
33 S. Ct. 281, 57 L. Ed. 523, 1913 U.S. LEXIS 
2301 (1913); Bennett v. United States, 227 U.S. 
333, 33 S. Ct. 288, 57 L. Ed. 531, 1913 U.S. 
LEXIS 2303 (1913); Harris v. United States, 
227 U.S. 340, 33 S. Ct. 289, 57 L. Ed. 534, 1913 
U.S. LEXIS 2304 (1913); Caminetti v. United 
States, 242 U.S. 470, 37 S. Ct. 192, 61 L. Ed. 
442, 1917 U.S. LEXIS 2169, 1917F L.R.A. 502, 
1917B Ann. Cas. 1168 (1917). 

The federal carjacking statute, 18 U.S.C. 
§ 2119, is not unconstitutional under the com- 
merce clause, since, so long as the activity 
regulated has an effect on interstate commerce, 
it makes no difference that the transported 
item is “at rest” and is no longer “in” interstate 
commerce. United States v. Johnson, 22 F.3d 
106, 1994 FED App. 128P, 1994 U.S. App. 
LEXIS 8370 (6th Cir. 1994). 

Section 18 U.S.C. § 922(g)(1) represents a 
valid exercise of legislative power under the 
commerce clause. United States v. Turner, 77 
F.3d 887, 1996 FED App. 73P, 1996 U.S. App. 
LEXIS 3719 (6th Cir. 1996). 

The federal statute, 18 U.S.C. § 922(g), pro- 
hibiting possession of a firearm by a convicted 
felon, is not unconstitutional under the com- 
merce clause and the fact that the defendant 
possessed a gun that had previously moved in 
interstate commerce provided sufficient nexus 
between his conduct and interstate commerce 
to allow regulation of his conduct pursuant to 
the commerce clause. United States v. Chesney, 
86 F.3d 564, 1996 FED App. 166P, 1996 U.S. 
App. LEXIS 14508 (6th Cir. 1996), cert. denied, 
Chesney v. United States, 520 U.S. 1282, 1175S. 
Ct. 2470, 138 L. Ed. 2d 225, 1997 U.S. LEXIS 
3849 (1997); United States v. Murphy, 107 F.3d 
1199, 1997 FED App. 84P, 1997 U.S. App. 
LEXIS 3738 (6th Cir. 1997); United States v. 
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Murphy, 107 F.3d 1199, 1997 FED App. 84P, 
1997 U.S. App. LEXIS 3738 (6th Cir. 1997). 

Federal criminal statute prohibiting money 
laundering fell within congress’s power to regu- 
late interstate commerce since use of federally 
insured banks and/or the transport of moneys 
across state borders to facilitate the money 
laundering created a sufficient nexus to inter- 
state commerce. United States v. Owens, 159 
F.3d 221, 1998 FED App. 314P, 1998 U.S. App. 
LEXIS 26592 (6th Cir. 1998), cert. denied, 528 
U.S. 817, 120 S. Ct. 56, 145 L. Ed. 2d 49, 1999 
U.S. LEXIS 4999 (1999). 

The Hobbs Act’s (18 U.S.C. § 1951) broad 
jurisdictional language manifests a purpose to 
use all the constitutional power congress has to 
punish interference with interstate commerce 
by extortion, robbery or physical violence; the 
Act outlaws such interference in any way or 
degree. United States v. Mills, 204 F.3d 669, 
2000 FED App. 72P, 2000 U.S. App. LEXIS 
2859 (6th Cir. 2000), cert. denied, 531 U.S. 
1035, 121 S. Ct. 623, 148 L. Ed. 2d 533, 2000 
U.S. LEXIS 8131 (2000). 

A “de minimis” effect on interstate commerce 
is sufficient to satisfy the jurisdictional predi- 
cate of the federal Hobbs Act (18 U.S.C. 
§ 1951), and even a beneficial effect on inter- 
state commerce can satisfy the jurisdictional 
predicate. United States v. Mills, 204 F.3d 669, 
2000 FED App. 72P, 2000 U.S. App. LEXIS 
2859 (6th Cir. 2000), cert. denied, 531 U.S. 
1035, 121 S. Ct. 623, 148 L. Ed. 2d 533, 2000 
U.S. LEXIS 8131 (2000). 

Where one or more of the conspirators in- 
volved in the solicitation of bribes for appoint- 
ments to deputy sheriff positions had actual 
knowledge that the bribe money would be ob- 
tained through loans made in interstate com- 
merce, defendant’s conduct gave rise to federal 
jurisdiction under the Hobbs Act (18 U.S.C. 
§ 1951). United States v. Mills, 204 F.3d 669, 
2000 FED App. 72P, 2000 U.S. App. LEXIS 
2859 (6th Cir. 2000), cert. denied, 531 U.S. 
1035, 121 S. Ct. 623, 148 L. Ed. 2d 533, 2000 
U.S. LEXIS 8131 (2000). 

The Violence Against Women Act, 42 U.S.C. 
§ 13981, is not unconstitutional under the com- 
merce clause. Seaton v. Seaton, 971 F. Supp. 
1188, 1997 U.S. Dist. LEXIS 12566 (E.D. Tenn. 
1997). 


38. ———Gambling. 

Federal law (18 U.S.C. § 1955) criminalizing 
gambling operations of a certain size was a 
proper exercise of congressional power under 
the United States constitution. United States v. 
Wall, 92 F.3d 1444, 1996 FED App. 266P, 1996 
U.S. App. LEXIS 20401 (6th Cir. 1996), cert. 
denied, 519 U.S. 1059, 117 S. Ct. 690, 136 L. 
Ed. 2d 613, 1997 U.S. LEXIS 113 (1997). 


39. ———Organized Crime Control Act. 
Because a church’s activities, including its 
radio broadcasts, picnics, and gospel programs, 
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were non-commercial in nature, the church’s 
buildings were used for non-commercial pur- 
poses; therefore, the court dismissed defen- 
dant’s indictment for arson involving the 
church’s buildings under the Organized Crime 
Control Act. United States v. Rayborn, 138 F. 
Supp. 2d 1029, 2001 U.S. Dist. LEXIS 5101 
(W.D. Tenn. 2001). 


40. ——Foreign Commerce. 

Vessels navigating the high seas between 
ports of the same state are subject to control by 
congress. Lord v. Steamship Co., 102 U.S. 541, 
102 U.S. 541, 26 L. Ed. 224, 1880 U.S. LEXIS 
2058 (Tenn. 1881). 

The power of congress to regulate foreign 
commerce is unlimited except as to the restric- 
tions imposed by the constitution, and no one 
has the right to import any article into the 
United States except upon the terms and con- 
ditions imposed by acts of congress. Buttfield v. 
Stranahan, 192 U.S. 470, 24S. Ct. 349, 48 L. 
Ed. 525, 1904 U.S. LEXIS 965 (1904). 


41. ——Intrastate Commerce. 

An activity which takes place wholly intrast- 
ate can be regulated by Congress because of the 
impact those activities have in other states. 
Marshall v. Davis, 526 F. Supp. 325, 1981 U.S. 
Dist. LEXIS 15737, 82 Labor Relations Fed. & 
State (P-H) P14699.195 (M.D. Tenn. 1981). 

Before local activities can be regulated under 
the authority of the commerce clause, there 
must be a determination that those activities 
might have a substantial and harmful effect 
upon interstate commerce. Marshall v. Davis, 
526 F. Supp. 325, 1981 U.S. Dist. LEXIS 15737, 
82 Labor Relations Fed. & State (P-H) 
P14699.195 (M.D. Tenn. 1981). 

As part of its constitutional authority to 
regulate interstate commerce, congress may 
regulate intrastate activities that have a sub- 
stantial relation to interstate commerce. Friz- 
zell Constr. Co. v. Gatlinburg, L.L.C., 9 S.W.3d 
79, 1999 Tenn. LEXIS 582 (Tenn. 1999), cert. 
denied, 530 U.S. 1238, 120 S. Ct. 2679, 147 L. 
Ed. 2d 289, 2000 U.S. LEXIS 4148 (2000). 


42, ——DMaster and Servant. 

Congress has power to regulate the relations 
of master and servant when such regulations 
are confined solely to interstate commerce, but 
such power does not extend to cases when the 
parties are not engaged in the business of 
interstate commerce. Employers’ Liab. Cases, 
207 U.S. 463, 28 S. Ct. 141, 52 L. Ed. 297, 1908 
U.S. LEXIS 1412 (1908). 

Congress’ authority for legislation such as 
the Federal Mine Safety and Health Act is 
derived from the commerce clause which grants 
congress the power to “regulate commerce with 
foreign nations, and among the several states.” 
Marshall v. Kilgore, 478 F. Supp. 4, 1979 U.S. 
Dist. LEXIS 11014 (E.D. Tenn. 1979). 
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City’s operation of transit authority consti- 
tuted integral and traditional function of par- 
ticipating local political subdivisions and was 
not immune from application of overtime pay 
provisions of Fair Labor Standards Act. Dove v. 
Chattanooga Area Regional Transp. Auth., 701 
F.2d 50, 1983 U.S. App. LEXIS 29943 (6th Cir. 
1983). 

The extension of the Age Discrimination in 
Employment Act, 29 U.S.C. § 621 et seq., to 
cover state and local governments is a valid 
exercise of congress’ powers under the com- 
merce clause and is not precluded by the U.S. 
Const. amend. 10. Whitfield v. Knoxville, 567 F. 
Supp. 1344, 1983 U.S. Dist. LEXIS 15432 (E.D. 
Tenn. 1983), aff'd, 756 F.2d 455, 1985 U.S. App. 
LEXIS 29662 (6th Cir. Tenn. 1985). 


43. ———Employers’ Liability Act. 

Employers’ Liability Act, 35 Stat. 65, since it 
is limited by express terms to common carriers 
while engaged in interstate or foreign com- 
merce and to injuries received by their employ- 
ees while “employed by such carriers in such 
commerce,” is a constitutional and valid regu- 
lation of such commerce. Cain v. Southern Ry., 
199 F. 211, 1911 U.S. App. LEXIS 5465 
(C.C.E.D. Tenn. 1911). 

The federal statute regulating the liability of 
carriers engaged in interstate commerce for 
injuries to employees is applicable until the act 
of transportation is fully completed, and such 
transportation is not completed when a rail- 
road train reaches its terminal when anything 
further is to be done in reference to the moving 
of the cars containing the commerce that is 
carried. St. Louis, S.F. & Tex. Ry. v. Seale, 229 
U.S. 156, 33 S. Ct. 651, 57 L. Ed. 1129, 1913 
U.S. LEXIS 2430 (1913). 

Congress by passage of the Employers’ Li- 
ability Act intended to confine its action to 
injuries occurring when the particular service 
in which the employee is engaged is a part of 
interstate commerce. Illinois Cent. R.R. v. Be- 
hrens, 233 U.S. 4738, 34 S. Ct. 646, 58 L. Ed. 
1051, 1914 U.S. LEXIS 1227 (1914). 

Congress by passage of the Employers’ Li- 
ability Act of 1908 took possession of the field of 
employer’s liability to employees in interstate 
transportation by rail, and all state laws upon 
the subject are superseded. Seaboard Air Line 
Ry. v. Horton, 233 U.S. 492, 34S. Ct. 635, 58 L. 
Ed. 1062, 1914 U.S. LEXIS 1229 (1914). 

The Employers’ Liability Act speaks of inter- 
state commerce in a practical sense suited to 
the occasion, and the true test of employment in 
such commerce in the sense intended is, 
whether the employee at the time of the injury 
engaged in interstate transportation or in work 
so closely related as to be practically a part of it. 
Chicago, B. & Q.R.R. v. Harrington, 241 US. 
177, 36 S. Ct. 517, 60 L. Ed. 941, 1916 US. 
LEXIS 1791 (1916). 


44, —-— —Labor Relations. 
Hours of labor of employees engaged in inter- 
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state commerce may be regulated by congress. 
Baltimore & O. R. Co. v. Interstate Commerce 
Com., 221 U.S. 612, 31S. Ct. 621, 55 L. Ed. 878, 
1911 U.S. LEXIS 1760 (1911). 

Only congress can regulate the hours of labor 
of employees of interstate railway carriers in 
connection with the movement of trains, such 
as block system, telephone and telegraph op- 
erators, and signal men, although engaged in 
both interstate and intrastate commerce, this 
power being given by the Hours of Service Act 
of March 4, 1907 (Mason’s U.S. Code, title 45, 
§§ 61-66; U.S.C., title 45, §§ 61-66; F.C.A., title 
45, §8§ 61-66). Erie R.R. v. New York, 233 U.S. 
671, 34 S. Ct. 756, 58 L. Ed. 1149, 1914 US. 
LEXIS 1175 (1914). 

Where facts of case reasonably bring contro- 
versy within sections of National Labor Rela- 
tions Act prohibiting those practices, and where 
the conduct, if not prohibited by the federal act, 
may be reasonably deemed to come within the 
protection afforded by the act, the state court 
must decline jurisdiction. Weber v. Anheuser- 
Busch, Inc., 348 U.S. 468, 75 S. Ct. 480, 99 L. 
Ed. 546, 1955 U.S. LEXIS 1455 (1955). 


45. ——Navigation. 

Tennessee Valley Act (16 U.S.C. § 831) which 
authorized construction of dams in the interest 
of navigation and flood control was constitu- 
tional though power generated at government 
dams was sold to various municipalities, since 
sale of power was incidental to general purpose 
to wit, navigation and flood control. Tennessee 
Elec. Power Co. v. TVA, 21 F. Supp. 947, 1938 
U.S. Dist. LEXIS 2480 (E.D. Tenn. 1938), affd, 
306 U.S. 118, 59 S. Ct. 366, 83 L. Ed. 548, 1939 
U.S. LEXIS 973 (1939). 


46. ———Bridges. 

Congress alone has the right to authorize the 
erection of bridges over streams used for inter- 
state commerce. Pennsylvania v. Wheeling & 
Belmont Bridge Co., 59 U.S. 421, 15 L. Ed. 435, 
1855 U.S. LEXIS 714 (1855); Clinton Bridge, 77 
U.S. 454, 19 L. Ed. 969, 1870 U.S. LEXIS 1139 
(1870); Bridge Co. v. United States, 105 U.S. 
470, 26 L. Ed. 1143, 1881 U.S. LEXIS 2151, 5 
Ohio F. Dec. 67 (1881); Miller v. Mayor of New 
York, 109 U.S. 385, 3 S. Ct. 228, 27 L. Ed. 971, 
1883 U.S. LEXIS 980 (1883). 

Under the power given to congress to regu- 
late commerce among the states, such body 
may create a corporation to build a bridge 
across navigable water between two states. 
Luxton v. North River Bridge Co., 153 U.S. 525, 
148. Ct. 891, 38 L. Ed. 808, 1894 U.S. LEXIS 
2201 (1894). 

Where a bridge erected over a stream consti- 
tuting the boundary line between two states is 
used for the purpose of interstate commerce, 
congress alone has the power to fix the rates of 
toll that may be charged against those engaged 
in such commerce. Covington & Cincinnati 
Bridge Co. v. Kentucky, 154 U.S. 204, 14 S. Ct. 
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1087, 38 L. Ed. 962, 1894 U.S. LEXIS 2229 
(1894). 

Under its power to control commerce and 
navigation, congress may require changes to be 
made, in the interest of navigation, in an exist- 
ing bridge to the construction of which congress 
gave assent. Louisville Bridge Co. v. United 
States, 242 U.S. 409, 37 S. Ct. 158, 61 L. Ed. 
395, 1917 U.S. LEXIS 2203 (1917). 


47. ——w—Ferries. 

The power of congress to regulate interstate 
commerce extends to the regulation of the 
transportation of persons and property from 
one state to another by ferries. Port Richmond 
& Bergen Point Ferry Co. v. Board of Chosen 
Freeholders, 234 U.S. 317, 34S. Ct. 821, 58 L. 
Ed. 1330, 1914 U.S. LEXIS 1152 (1914). 


48. ——Railroads. 

Congress may authorize the construction of 
railroads through states and territories. Cali- 
fornia v. Central Pac. R.R., 127 U.S. 1, 8S. Ct. 
1073, 32 L. Ed. 150, 1888 U.S. LEXIS 1960 
(1888). 


49. —— -—Hepburn Act. 

The object of the Hepburn Act was to require 
the initial carrier receiving freight for transpor- 
tation in interstate commerce to obligate itself 
to carry to the point of destination, using the 
lines of connecting carriers as its agencies, but 
it was not intended to make foreign corpora- 
tions through connecting carriers liable to suit 
in a district where they were not carrying on 
business. St. Louis S. Ry. v. Alexander, 227 U.S. 
218, 33 S. Ct. 245, 57 L. Ed. 486, 1913 USS. 
LEXIS 2292 (1913). 

Forbidding a railway company to transport 
in interstate commerce from market to mine an 
article purchased by it for use in its private 
business of mining, conducted under charter 
authority as is done by the Hepburn Act of June 
29, 1906 (Mason’s U.S. Code, title 49; U.S.C., 
title 49; F.C.A., title 49), is a valid exercise of 
the power of congress to regulate commerce. 
Delaware, L. & W.R.R. v. United States, 231 
U.S. 363, 34S. Ct. 65, 58 L. Ed. 269, 1913 U.S. 
LEXIS 2574 (1913). 

Transportation of hay for animals used in 
operating its coal mines by a railway engaged 
in interstate commerce is a violation of the 
commodity clause of the Hepburn Act of June 
29, 1906 (Mason’s U. S. Code, title 49; U.S.C., 
title 49; F.C.A., title 49). Delaware, L. & W.R.R. 
v. United States, 231 U.S. 363, 34S. Ct. 65, 58 
L. Ed. 269, 1913 U.S. LEXIS 2574 (19138). 


50. ——-W—Rebates. 

Congress may so regulate interstate com- 
merce as to prevent favoritism and to secure 
equal rights to all who are engaged in inter- 
state trade, and may provide for the recovery of 
penalties from corporations because of granting 
rebates from published rates. New York Cent. 
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& H.R.R.R. v. United States, 212 U.S. 481, 29S. 
Ct. 304, 53 L. Ed. 613, 1909 U.S. LEXIS 1832 
(1909). 

Contracts made by common carriers to grant 
free passes in settlement of claims before the 
passage of the Interstate Commerce Act cannot 
be enforced since the passage of such act. Lou- 
isville & N.R.R. v. Mottley, 219 U.S. 467, 31S. 
Ct. 265, 55 L. Ed. 297, 1911 U.S. LEXIS 1648 
(1911). 


51. ———Suits. 

Service on commercial agent of railroad did 
not violate commerce clause of United States 
constitution where railroad operated local line 
in the state. Ketch v. Atlantic Coast Line R.R., 
51 F. Supp. 243, 1943 U.S. Dist. LEXIS 2376 
(E.D. Tenn. 1943). 


52. —Power of State Over Commerce. 

The only way in which commerce between 
the states can be legitimately affected by state 
laws is by the exercise of police power when the 
state has jurisdiction of persons and property, 
or by doing things which incidentally affect 
commerce such as establishing highways. But 
state cannot tax one in state for a temporary 
purpose nor tax foreign goods before it becomes 
part of common mass of property in state, nor 
discriminate adversely to persons or property of 
other states nor directly affect interstate com- 
merce. Robbins v. Shelby County Taxing Dist., 
120 U.S. 489, 7S. Ct. 592, 30 L. Ed. 694, 1887 
U.S. LEXIS 1993 (1887). 

Laws of states enacted in the proper exercise 
of police powers will not be held unconstitu- 
tional because they may indirectly or remotely 
affect interstate commerce. New York ex rel. 
Silz v. Hesterberg, 211 U.S. 31, 29 S. Ct. 10, 53 
L. Ed. 75, 1908 U.S. LEXIS 1525 (1908). 

Laws of a state, enacted in the exercise of its 
police powers, will not be held unconstitutional 
because they may indirectly or remotely affect 
interstate commerce. Bowen v. Hannah, 167 
Tenn. 451, 71 S.W.2d 672, 1933 Tenn. LEXIS 61 
(1933). 

It is only when congress has legislated touch- 
ing a given subject with reference to interstate 
commerce, that the state’s power to legislate 
touching the same subject is superseded. Mc- 
Canless v. Southeastern Greyhound Lines, 178 
Tenn. 614, 162 S.W.2d 370, 1941 Tenn. LEXIS 
90 (1941), appeal dismissed, 317 U.S. 595, 63 S. 
Ct. 80, 87 L. Ed. 487, 1942 U.S. LEXIS 163 
(1942). 

Sections 59-1701 — 59-1721 (now §§ 55-17- 
101 — 55-17-120) regulating purchase and sale 
of motor vehicles was not unconstitutional as a 
burden on interstate commerce where it ap- 
plied to all alike so long as they were doing 
business in the state. Ford Motor Co. v. Pace, 
206 Tenn. 559, 335 S.W.2d 360, 1960 Tenn. 
LEXIS 394, 1960 Tenn. LEXIS 395 (1960). 

Exhibits were evidence that the Tennessee 
legislature was concerned about dangers of 
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optometrists practicing in, or in conjunction 
with, any commercial entity, regardless of in- 
state or out-of-state ownership, which is a le- 
gitimate concern; also, plaintiffs failed to estab- 
lish how the activities summarized in the 
exhibits impacted the legislative process so as 
to produce a discriminatory statute. Lenscraft- 
ers, Inc. v. Robinson, 248 F. Supp. 2d 705, 2003 
U.S. Dist. LEXIS 3538 (M.D. Tenn. 2003). 

Law prohibiting plaintiff retail optical stores 
from leasing space and equipment inside their 
stores to licensed optometrists was not adopted 
for discriminatory purposes and any burdens 
imposed did not clearly exceed the statute’s 
putative benefits; thus, the statute was not an 
unconstitutional infringement on interstate 
commerce. LensCrafters, Inc. v. Wadley, 248 F. 
Supp. 2d 705, 2003 U.S. Dist. LEXIS 3613 
(M.D. Tenn. 2003). 


53. —-—In General. 

If a state statute provides that where goods 
are shipped into the state from another state 
and are to be paid for on delivery, the place of 
payment or delivery shall be deemed the place 
of sale, such statute is void as an attempt to 
regulate interstate commerce. Adams Express 
Co. v. Kentucky, 206 U.S. 129, 27S. Ct. 606, 51 
L. Ed. 987, 1907 U.S. LEXIS 1147 (1907). 

A state is without power to prevent privately 
owned articles of trade from being shipped and 
sold in interstate commerce on the ground that 
they are required to supply local demands of 
that state. Foster-Fountain Packing Co. v. Hay- 
del, 278 U.S. 1, 49S. Ct. 1, 73 L. Ed. 147, 1928 
U.S. LEXIS 1 (1928). 

Section 69-303 (now § 47-25-203) which pro- 
hibits sales of goods at less than cost and 
defines cost as purchase price or replacement 
costs, within the state, whichever is lower, 
merely specifies a means of computing cost, and 
is not a regulation of interstate commerce pro- 
hibited by U.S. Const. art. 1, § 8. Rust v. 
Griggs, 172 Tenn. 565, 113 S.W.2d 733, 1937 
Tenn. LEXIS 98 (1937). 

In light of broad substantial economic effect 
test, Tennessee’s property tax classification sys- 
tem under which railroads are classified as a 
public utility “affects” interstate commerce. 
Tennessee v. Louisville & N.R.R., 478 F. Supp. 
199, 1979 U.S. Dist. LEXIS 10396 (M.D. Tenn. 
1979), affd without opinion, 652 F.2d 59, 1981 
U.S. App. LEXIS 19040 (6th Cir. 1981). 


54. ——Judicial Restrictions on Rights. 
A state court that has subject matter juris- 
diction over a proceeding may not deny a party 
to the proceeding its federal rights, including 
rights under the commerce clause of the United 
States constitution. Bloomingdale’s by Mail, 
Ltd. v. Huddleston, 848 S.W.2d 52, 1992 Tenn. 
LEXIS 703 (Tenn. 1992), rehearing denied, — 
S.W.2d —, 1993 Tenn. LEXIS 52 (Tenn. Feb. 22, 
1993), cert. denied, 509 U.S. 907, 113 S. Ct. 


Art. 1, § 8 


3002, 125 L. Ed. 2d 694, 1993 U.S. LEXIS 4298 
(1993). 


55. ——Economic protectionism. 

In an action by an unsuccessful bidder aris- 
ing out of the award of contract by a county for 
non-residential non-hazardous waste collec- 
tion, the county’s consideration of local landfill 
use as a single bid evaluation criterion did not 
constitute a protectionist restriction in viola- 
tion of the commerce clause. Barker Bros. 
Waste v. Dyer County Legislative Body, 923 F. 
Supp. 1042, 1996 U.S. Dist. LEXIS 8602 (W.D. 
Tenn. 1996). 

In an action by an unsuccessful bidder aris- 
ing out of the award by a county of contract for 
non-residential non-hazardous waste collec- 
tion, even if the county discriminated against 
interstate commerce, it did so solely as a mar- 
ket participant and was therefore immune from 
claims brought under the dormant commerce 
clause. Barker Bros. Waste v. Dyer County 
Legislative Body, 923 F. Supp. 1042, 1996 U.S. 
Dist. LEXIS 8602 (W.D. Tenn. 1996). 


56. ——Antitrust Laws. 

The Tennessee Antitrust Law of 1903 was not 
in violation of U.S. Const. art. 1, § 8, cl. 3,ina 
case where the defendant was ousted from the 
state for conspiring with agents to induce mer- 
chants to breach contracts for oil to be shipped 
from Pennsylvania, since the connection with 
interstate commerce was indirect and remote. 
The interference was fortuitous. Standard Oil 
Co. v. Tennessee, 217 U.S. 413, 30S. Ct. 548, 54 
L. Ed. 817, 1910 U.S. LEXIS 1967 (1910). 


57. ——Animals and Game. 

States cannot during a stated time in each 
year prevent all cattle from being taken from 
one state through another state. Railroad Co. v. 
Husen, 95 U.S. 465, 24 L. Ed. 527, 1877 U.S. 
LEXIS 2195 (1877). 

A state statute making the owner of “Texas 
cattle” that are allowed to run at large liable for 
damages caused by the spread of “Texas fever” 
is not in conflict with the commerce clause of 
the constitution of the United States. Kimmish 
v. Ball, 129 U.S. 217, 9S. Ct. 277, 32 L. Ed. 695, 
1889 U.S. LEXIS 1681 (1889). 

States may enact statutes prohibiting the 
bringing into the states from other states ani- 
mals that are infected with contagious dis- 
eases. Rasmussen v. Idaho, 181 U.S. 198, 21S. 
Ct. 594, 45 L. Ed. 820, 1901 U.S. LEXIS 1358 
(1901). 

The transportation of animals from one state 
to another is a branch of interstate commerce, 
and when such transportation is taken under 
national supervision and regulations are 
adopted to exclude diseased animals from a 
state, the statutes of the state on the same 
subject are superseded. Reid v. Colorado, 187 
U.S. 137, 23 S. Ct. 92, 47 L. Ed. 108, 1902 U.S. 
LEXIS 801 (1902). 
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Conflicting state and federal regulations, Mi- 
gratory Bird Law. Exclusive jurisdiction not 
assumed by provisions of Act of March 4, 1913, 
ch. 145. Carey v. South Dakota, 250 U.S. 118, 
39 S. Ct. 403, 63 L. Ed. 886, 1919 U.S. LEXIS 
1724 (1919). For present law, see U.S.C., title 
16, §§ 701-711, F.C.A., title 16, §§ 701-711. 

A state statute prohibiting importation of 
cattle without official certificate that the herds 
from which the cattle came are free from Bang’s 
disease is a police measure, and, since the 
federal government has not taken possession of 
the field of this matter under the commerce 
clause, the state is free to act. Mintz v. Baldwin, 
289 U.S. 346, 53 S. Ct. 611, 77 L. Ed. 1245, 1933 
U.S. LEXIS 182 (1933). 


58. —-—Censorship and Advertising. 

The censorship by a state board of censors of 
motion picture films coming from another state 
is not a burden upon interstate commerce. 
Mutual Film Corp. v. Industrial Comm’n, 236 
U.S. 230, 35 S. Ct. 387, 59 L. Ed. 552, 1915 U.S. 
LEXIS 1755 (1915). 


59. ——Cigarettes and Tobacco. 

A state act absolutely prohibiting all com- 
merce in cigarettes is an invalid interference 
with interstate commerce insofar as it prevents 
the importation and sale by the importer of 
cigarettes in original packages, it not being a 
quarantine or inspection statute nor based on 
condition of the cigarette. Sawrie v. Tennessee, 
82 F. 615, 1897 U.S. App. LEXIS 2783 (M.D. 
Tenn. 1897). 

Cigarettes, being “wholly noxious and delete- 
rious,” were held not to be legitimate objects of 
commerce in Austin v. State, 101 Tenn. 563, 48 
S.W. 305, 1898 Tenn. LEXIS 104, 50 L.R.A. 478 
(1898), but was disapproved on this point, Aus- 
tin v. Tennessee, 179 U.S. 343, 21S. Ct. 182, 45 
L. Ed. 224, 1900 U.S. LEXIS 1877 (1900). 
Blaufield v. State, 103 Tenn. 593, 53 S.W. 1090, 
1899 Tenn. LEXIS 139 (1899) See also. 

A state may regulate or prohibit the sale of 
cigarettes after they have been taken from the 
original package or have left the hands of the 
importer. Austin v. Tennessee, 179 U.S. 348, 21 
S. Ct. 182, 45 L. Ed. 224, 1900 U.S. LEXIS 1877 
(1900). 


60. ——Common Carriers. 

Enforcement of injunction against collective 
bargaining contract rider which would exclude 
nonunion employees from employment in Ten- 
nessee on shipments out of Kentucky passing 
through Tennessee did not interfere with the 
free flow of commerce between various states. 
Martin v. Dealers Transport Co., 48 Tenn. App. 
1, 342 S.W.2d 245, 1960 Tenn. App. LEXIS 104 
(Tenn. Ct. App. 1960). 

Foreign railroads which maintained fixed of- 
fice in Shelby County, Tennessee, with employ- 
ees in the county, including agent having au- 
thority: (1) To execute binding contracts to 
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receive and carry freight and passengers; and 
(2) To issue exchange bills of lading, were 
amenable to service of process in that county 
under Tenn. R. Civ. P. 4.04(4), even though they 
had no track facilities in the state; and suit by 
a nonresident as result of service so obtained 
did not amount to burden on interstate com- 
merce or violation of due process. Atchison, T. & 
S. F. R. Co. v. Ortiz, 50 Tenn. App. 317, 361 
S.W.2d 113, 1962 Tenn. App. LEXIS 152 (Tenn. 
Ct. App. 1962). 


61. ——-—Express Companies. 

Express companies cannot be controlled by 
state laws as to the delivery of packages which 
constitute interstate commerce, since the tak- 
ing effect of the act of congress making the 
Railroad Rate Law apply to such companies. 
State ex rel. Indiana R.R. Comm’n v. Adams 
Express Co., 171 Ind. 138, 85 N.E. 337, 1908 
Ind. LEXIS 106 (1908). 

A municipality cannot exact a bond of an 
express company engaged in interstate busi- 
ness for each and every vehicle license for safe 
and prompt delivery of all baggage entrusted to 
the owner or driver, as congress has occupied 
this entire field of regulation by the Act of June 
29, 1906 (Mason’s U.S.C., title 49; U.S., title 49; 
F.C.A., title 49). Barrett v. City of New York, 
232 U.S. 14, 34S. Ct. 203, 58 L. Ed. 483, 1914 
U.S. LEXIS 1456 (1914). 


62. ———Railroads. 

The power, given congress over interstate 
commerce, does not prevent states from regu- 
lating the operation of railroad trains engaged 
in such commerce when such regulations do not 
directly interfere with the operations of inter- 
state commerce. Southern Ry. v. King, 217 U.S. 
524, 30 S. Ct. 594, 54 L. Ed. 868, 1910 US. 
LEXIS 1980 (1910). 


63. ————Equipment. 

States may regulate the character of head- 
lights to be used on railroad locomotives that 
are employed in interstate commerce. Atlantic 
Coast Line R.R. v. Georgia, 234 U.S. 280, 34 S. 
Ct. 829, 58 L. Ed. 1312, 1914 U.S. LEXIS 1149 
(1914); Vandalia R.R. v. Public Serv. Comm’n, 
242 U.S. 255, 37S. Ct. 93, 61 L. Ed. 276, 1916 
U.S. LEXIS 1516 (1916). 

A state cannot legislate in regard to safety 
appliances of cars moving in interstate com- 
merce so as to require railway companies to 
place secure grab irons or handholds on every 
car. Southern Ry. v. Railroad Comm’n, 236 U.S. 
439, 35 S. Ct. 304, 59 L. Ed. 661, 1915 U.S. 
LEXIS 1773 (1915). 

A state does not impose an unlawful burden 
upon interstate commerce by forbidding the 
removal of offices, roundhouses, and shops from 
a location designated in consideration of receiv- 
ing aid. International & G.N. Ry. v. Anderson 
County, 246 U.S. 424, 38 S. Ct. 370, 62 L. Ed. 
807, 1918 U.S. LEXIS 1562 (1918). 
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64. ——— —Crossings and Switching. 

Congress has not taken over the whole sub- 
ject of terminals, team tracks, switching tracks, 
and siding of interstate railways so as to invali- 
date all state regulations relative to the inter- 
change of traffic. Grand Trunk Ry. v. Michigan 
R.R. Comm'n, 231 U.S. 457, 34S. Ct. 152, 58 L. 
Ed. 310, 1913 U.S. LEXIS 2541 (1913). 

State’s police power extends to matter of safe 
crossing of railroad tracks by highway. Welch v. 
Norfolk & W.R.R., 104 W. Va. 660, 140 S.E. 839, 
1927 W. Va. LEXIS 254 (W. Va. Dec. 18, 1927). 

An ordinance of the city of Memphis, requir- 
ing railroads to provide flagmen at street cross- 
ings, was a reasonable police regulation, and 
not a burden on interstate commerce, even if 
more expensive than the maintenance of an 
electric signal. Nashville, C. & S. L. R. Co. v. 
White, 158 Tenn. 407, 15 S.W.2d 1, 1927 Tenn. 
LEXIS 40 (1928), affd, 278 U.S. 456, 49 S. Ct. 
189, 73 L. Ed. 452, 1929 U.S. LEXIS 346 (1929). 

Municipal ordinance requiring railroad to 
construct, operate and maintain automatic sig- 
nals and crossing gates at certain crossings did 
not, per se, violate due process and commerce 
clauses of United States constitution. Southern 
Ry v. City of Knoxville, 223 Tenn. 90, 442 
S.W.2d 619, 1968 Tenn. LEXIS 504 (1968), cert. 
denied, 396 U.S. 1002, 90 S. Ct. 551, 24 L. Ed. 
2d 494, 1970 U.S. LEXIS 3286 (1970). 


65. ————Employees. 

Congress has power, under the commerce 
clause of the constitution, to regulate the liabil- 
ity of interstate carriers to their employees for 
injuries; but until congress acts, the subject is 
within the police power of the states, but an act 
of congress on the subject is paramount to state 
laws. Michigan Cent. R.R. v. Vreeland, 227 U.S. 
DO oo met lee. on bu. Ed, 40701913, U0 8. 
LEXIS 2276 (1913). 

The entire subject of the liability of interstate 
railway carriers for the death or injury of their 
employees while employed by them in inter- 
state commerce is so completely covered by the 
provisions of the Federal Employers’ Liability 
Act as to preclude an award under the New 
York Workmen’s Compensation Act, although 
the federal act only applies to injuries resulting 
from negligence. New York Cent. R.R. v. Win- 
field, 244 U.S. 147, 37 S. Ct. 546, 61 L. Ed. 
1045, 1917 U.S. LEXIS 1620 (1917). 


66. ————Cars. 

State statute requiring the furnishing of a 
stated number of cars by a railroad company on 
a specified day, when a burden on interstate 
commerce. Houston & Tex. Cent. R.R. v. Mayes, 
201 U.S. 321, 26S. Ct. 491, 50 L. Ed. 772, 1906 
U.S. LEXIS 1792 (1906). 

Railroad companies engaged in the carriage 
of interstate commerce cannot be required by 
states to pay heavy penalties because of a 
failure to furnish cars to shippers. St. Louis S. 
Ry. v. Arkansas, 217 U.S. 186, 30 S. Ct. 476, 54 
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L. Ed. 698, 1910 U.S. LEXIS 1949, 29 L.R.A. 
(n.s.) 802 (1910). 

The rule of a state railroad commission ex- 
acting a per diem penalty from a carrier for 
delay in delivery of cars to the consignee at the 
termination of interstate transportation 
amounts to an unreasonable burden on inter- 
state commerce where the requirements to de- 
liver cars within twenty-four hours after ar- 
rival dating from seven a. m. the day following 
the arrival is absolute, and makes no allowance 
whatever for a justifiable and unavoidable 
cause for failure to deliver. Yazoo & Miss. V.R.R. 
v. Greenwood Grocery Co., 227 U.S. 1, 33 S. Ct. 
213, 57 L. Ed. 389, 1913 U.S. LEXIS 2271 
(1913). 

Requiring an interstate railway to furnish 
cars to shippers within a reasonable time after 
demand does not hinder interstate commerce. 
Illinois Cent. R.R. v. Mulberry Hill Coal Co., 
238 U.S. 275, 35S. Ct. 760, 59 L. Ed. 1306, 1915 
U.S. LEXIS 1620 (1915). 


67. ————Freight Service. 

The statute of a state making a common 
carrier liable for the transportation of goods 
that are received by such carrier to be trans- 
ported to a point beyond the terminus of the 
line of such carrier, even though such point is 
outside the state in which such goods are re- 
ceived, is not invalid, on ground it interferes 
with or regulates interstate commerce. Dim- 
mitt v. Kansas City, St. J. & C.B.R.R., 103 Mo. 
433, 15 S.W. 761, 1890 Mo. LEXIS 52 (1890); 
Nines v. St. Louis, I.M. & S. Ry., 107 Mo. 475, 18 
S.W. 26, 1891 Mo. LEXIS 311 (1891). 

Freight trains carrying interstate commerce 
may be prohibited by states from running on 
Sunday. Hennington v. Georgia, 163 U.S. 299, 
16S. Ct. 1086, 41 L. Ed. 166, 1896 U.S. LEXIS 
2267 (1896). 

Packages of intoxicating liquors delivered to 
express companies to be carried from one state 
into another and delivered to the consignee on 
the payment of a specified sum cannot be con- 
fiscated under the liquor laws of the state 
where delivery is to be made before delivery to 
the consignee. American Express Co. v. Iowa, 
196 U.S. 133, 25S. Ct. 182, 49 L. Ed. 417, 1905 
U.S. LEXIS 885 (1905); Adams Express Co. v. 
Iowa, 196 U.S. 147, 25S. Ct. 185, 49 L. Ed. 424, 
1905 U.S. LEXIS 886 (1905). 

States by statute cannot require carriers, 
engaged in carrying freight from one state into 
another and delivering the same to connecting 
carriers, to furnish to the shipper evidence to 
show what carrier is liable for the loss of or 
damage to the goods shipped. Central of G. R. 
Co. v. Murphey, 196 U.S. 194, 25 S. Ct. 218, 49 
L. Ed. 444, 1905 U.S. LEXIS 893, 2 Ann. Cas. 
514 (1905). 

An order of a state railroad commission re- 
quiring a railway company to accept, without 
unloading and reloading into its own cars, coal 
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in carload lots when tendered in the cars of 
other railroads which were brought into the 
state does not interfere with interstate com- 
merce where there is such a termination of the 
interstate shipment that the further transpor- 
tation is purely intrastate. Chicago, M. & St. P. 
Ry. v. Iowa, 233 U.S. 334, 34 S. Ct. 592, 58 L. 
Ed. 988, 1914 U.S. LEXIS 1252 (1914). 

An order of a railroad commission interferes 
with interstate commerce where it requires one 
railroad on demand of a shipper to do switching 
of freight intended for a competing carrier, 
where it is to take an empty car from its 
competitor, place the car on its own switch to be 
loaded and returned to the competitor. Illinois 
Cent. R.R. v. Fuentes, 236 U.S. 157, 35 S. Ct. 
275, 59 L. Ed. 517, 1915 U.S. LEXIS 1791 
(1915). 


68. ——— —Passenger Service. 

States cannot regulate the carriage of pas- 
sengers from one state to another. Hall v. De 
Cuir, 95 U.S. 485, 24 L. Ed. 547, 1877 USS. 
LEXIS 2197 (1877). 

A state cannot abolish all remedies for 
wrongful exclusion of persons from railroad 
cars, in interstate commerce, for such would be 
a direct regulation of interstate commerce. 
Brown v. Memphis & C.R.R., 5 F. 499, 1880 U.S. 
App. LEXIS 2696 (C.C.W.D. Tenn. 1880). 

A statute of Illinois requiring certain railroad 
trains carrying passengers from other states 
through such state and into other states to 
deviate from the regular route of such trains to 
enable the same to run to and from a county 
seat held to be unconstitutional as being a 
hindrance to interstate commerce. Illinois 
Cent. R.R. v. Illinois, 163 U.S. 142, 16 S. Ct. 
1096, 41 L. Ed. 107, 1896 U.S. LEXIS 2254 
(1896). 

States may enact statutes regulating the 
heating of passenger cars that are employed in 
interstate commerce. New York, N.H. & H.R.R. 
v. New York, 165 U.S. 628, 17S. Ct. 418, 41 L. 
Ed. 853, 1897 U.S. LEXIS 2002 (1897). 

States may enact statutes requiring railroad 
companies engaged in interstate commerce to 
stop passenger trains at all county seats. Glad- 
son v. Minnesota, 166 U.S. 427, 17S. Ct. 627, 41 
L. Ed. 1064, 1897 U.S. LEXIS 2034 (1897). 

Passenger trains engaged in interstate com- 
merce, power of states to require stops at des- 
ignated stations. Lake Shore & Mich. S. Ry. v. 
Ohio, 173 U.S. 285, 19S. Ct. 465, 43 L. Ed. 702, 
1899 U.S. LEXIS 1438, 12 Ohio F. Dec. 376 
(1899). 

Statutes requiring railroad and interurban 
companies to provide separate coaches for 
white and colored passengers when carried 
within the state is not a regulation of interstate 
commerce. C & O Ry. v. Kentucky, 179 U.S. 388, 
2158S. Ct. 101, 45 L. Ed. 244, 1900 U.S. LEXIS 
1878 (1900); Cincinnati, C. & E. Ry. v. Ken- 
tucky, 252 U.S. 408, 40 S. Ct. 381, 64 L. Ed. 637, 
1920 U.S. LEXIS 1518 (1920). 
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There may be instances when the compelling 
by state laws of the stopping of fast passenger 
trains, engaged in interstate business, at des- 
ignated stations will be an interference with 
interstate commerce. Atlantic Coast Line R.R. 
v. Wharton, 207 U.S. 328, 28 S. Ct. 121, 52 L. 
Ed. 230, 1907 U.S. LEXIS 1227 (1907). 

Street cars engaged in interstate commerce, 
power of states to regulate the number of pas- 
sengers on cars and the heating of the cars. 
South Covington & C. St. Ry. v. City of Coving- 
ton, 235 U.S. 537, 35 S. Ct. 158, 59 L. Ed. 350, 
1915 U.S. LEXIS 1840 (1915). 

A requirement that certain villages must 
have not less than two passenger trains per day 
without regard to the adequacy of the existing 
passenger service is an unlawful burden on 
interstate commerce as applied to a railway 
running only interstate trains. Chicago, B. & 
Q.R.R. v. Railroad Comm’n, 237 U.S. 220, 35 S. 
Ct. 560, 59 L. Ed. 926, 1915 U.S. LEXIS 1331 
(1915). 


69. ——— —Rates and Fares. 

The statute of a state requiring carriers en- 
gaged in interstate commerce to fix the rates of 
carriage, and to print and post up a list thereof, 
is constitutional. Railroad Co. v. Fuller, 84 U.S. 
560, 21 L. Ed. 710, 1873 U.S. LEXIS 1397 
(1873). 

A Tennessee act authorizing a railroad com- 
mission to regulate rates on intrastate traffic 
and on interstate traffic for the distance carried 
within the state violates U.S. Const. art. 1, § 8, 
as it is a direct burden on interstate commerce, 
power to control which was given to congress. 
Louisville & N.R.R. v. Railroad Comm’n, 19 F. 
679, 1884 U.S. App. LEXIS 1895 (M.D. Tenn. 
1884). 

Where a railroad company made a contract 
with the city that it would not discriminate in 
its rates, against the city or its people, the city 
could not be enjoined from declaring the con- 
tract forfeited for interstate discrimination, 
even though such forfeiture would affect inter- 
state commerce. The action of the city was an 
attempt merely to enforce a valid contract. Iron 
Mountain R. Co. v. Memphis, 96 F. 1138, 1899 
U.S. App. LEXIS 2508 (6th Cir. 1899). 

The inclusion of railroad fares in the Act of 
February 4, 1887, ch. 104, § 1 (Mason’s U.S. 
Code, title 49; U.S.C., title 49; F.C.A., title 49), 
as one of the subjects regulated, is one of the 
extensions of federal authority and invalidates 
state regulations over rates on navigable rivers 
forming the boundary line between the two 
states. New York Cent. & H.R.R.R. v. Board of 
Chosen Freeholders, 227 U.S. 248, 33 S. Ct. 
269, 57 L. Ed. 499, 1913 U.S. LEXIS 2295 
(1918). 

Congressional inaction on the subject leaves 
each state free to establish the maximum of 
intrastate rates for interstate carriers which 
are reasonable in themselves, although the 
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state’s requirements may necessarily disturb 
the existing regulation between interstate and 
intrastate rates as to places within the zones of 
competition crossed by the state boundary line. 
Missouri Rate Cases, 230 U.S. 474, 33 S. Ct. 
975, 57 L. Ed. 1571, 1913 U.S. LEXIS 2687 
(1913); Oregon R.R. & Nav. Co. v. Campbell, 
230 U.S. 525, 33 S. Ct. 1026, 57 L. Ed. 1604, 
1913 U.S. LEXIS 2691 (1913); Southern Pac. 
Co. v. Campbell, 230 U.S. 537, 33 S. Ct. 1027, 57 
L. Ed. 1610, 1913 U.S. LEXIS 2692 (1913); 
Allen v. St. Louis, I.M. & S. Ry., 230 U.S. 553, 33 
S. Ct. 1030, 57 L. Ed. 1625, 1913 U.S. LEXIS 
2693 (1913). 

State courts have no jurisdiction to investi- 
gate overcharges made by a carrier engaged in 
interstate commerce. St. Louis S. Ry. v. J.S. 
Patterson Constr. Co., 181 Ind. 304, 104 N.E. 
512, 1914 Ind. LEXIS 33 (Ind. Mar. 12, 1914). 

A state may not compel a carrier to establish 
a rate upon a particular commodity which is 
unreasonable in order to build up a local enter- 
prise. Northern Pac. Ry. v. North Dakota ex rel. 
McCue, 236 U.S. 585, 35 S. Ct. 429, 59 L. Ed. 
735, 1915 U.S. LEXIS 1728 (1915). 


70. ———-—Suits. 

An action in one state against a railroad 
which has no lines in said state for injuries or 
death in another state, even though plaintiff 
has in good faith acquired residence where suit 
is brought, may constitute under certain facts 
an undue burden on interstate commerce. 
Michigan Cent. R.R. v. Mix, 278 U.S. 492, 49 S. 
Ct. 207, 73 L. Ed. 470, 1929 U.S. LEXIS 19 
(1929); Denver & R.G.W.R.R. v. Terte, 284 U.S. 
284, 52. S.Ct. 152; 76 L.\Ed.:295, 1932 U.S. 
LEXIS 873 (1932). 

A suit by a resident of this state in the courts 
of another state for injuries occurring in this 
state, against a railroad whose lines do not 
reach into the other state, which would force 
the railroad to take witnesses and employees to 
the other state to the detriment of its service, is 
a burden upon interstate commerce and the 
prosecution of the suit may be enjoined. Louis- 
ville & N.R.R. v. Ragan, 172 Tenn. 593, 113 
S.W.2d 7438, 1937 Tenn. LEXIS 102 (1937). 

Where defendant foreign corporation did a 
local business by jointly operating a railroad in 
Tennessee, it was held that service on a com- 
mercial agent in this state would not be an 
invasion of the commerce clause of U.S. Const. 
art. 1, § 8. Ketch v. Atlantic Coast Line R.R., 51 
F. Supp. 243, 1943 U.S. Dist. LEXIS 2376 (E.D. 
Tenn. 1943). 


71. ———WMotor Carriers. 

Congress not having legislated upon the sub- 
ject, a state may regulate motor vehicles, and 
require that vehicles moving in interstate com- 
merce must secure local identification tags to 
be furnished free. Hendrick v. Maryland, 235 
U.S. 610, 35 S. Ct. 140, 59 L. Ed. 385, 1915 U.S. 
LEXIS 1848 (1915); Kane v. New Jersey, 242 
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U.S. 160, 37S. Ct. 30, 61 L. Ed. 222, 1916 U.S. 
LEXIS 1544 (1916). 

Section 65-1516 (now § 65-15-114) provid- 
ing for licensing and regulation of motor carri- 
ers engaged in transportation within the state 
does not violate U.S. Const. art. 1, § 8, since 
statute enacted under the police power of the 
state is not invalid merely because it inciden- 
tally affected interstate commerce. Bowen v. 
Hannah, 167 Tenn. 451, 71 S.W.2d 672, 1933 
Tenn. LEXIS 61 (1933). 


72, —— -—Telegraph and Telephone. 

The fact that a telegraph company is engaged 
in interstate commerce does not prevent it from 
being liable for negligence in failing to deliver a 
message. Western Union Tel. Co. v. Mellon, 100 
Tenn. 429, 45 S.W. 443, 1897 Tenn. LEXIS 133 
(1897). 

Telegraph companies, power of states to 
regulate the transmission and delivery of mes- 
sages that are sent from one state into another. 
Western Union Tel. Co. v. Commercial Milling 
Co., 218 U.S. 406, 31S. Ct. 59, 54 L. Ed. 1088, 
1910 U.S. LEXIS 2036 (1910); Western Union 
Tel. Co. v. Crovo, 220 U.S. 364, 31S. Ct. 399, 55 
L. Ed. 498, 1911 U.S. LEXIS 1684 (1911); 
Western Union Tel. Co. v. Boegli, 251 U.S. 315, 
40 S. Ct. 167, 64 L. Ed. 281, 1920 U.S. LEXIS 
1708 (1920). 

Congress has so far occupied the entire field 
of the interstate business of telegraph compa- 
nies by enacting the provisions of the Act of 
June 18, 1910, respecting interstate telegraph 
rates, as to exclude state action invalidating a 
contract limiting the liability of a telegraph 
company for error in sending an unrepeated 
interstate message to the refunding of the price 
paid for the transmission of the message. 
Postal Telegraph-Cable Co. v. Warren-Godwin 
Lumber Co., 251 U.S. 27, 40S. Ct. 69, 64 L. Ed. 
118, 1919 U.S. LEXIS 1846 (1919); Western 
Union Tel. Co. v. Boegli, 251 U.S. 315, 40 S. Ct. 
167, 64 L. Ed. 281, 1920 U.S. LEXIS 1708 
(1920). 

The Act of Congress of 1910, amending the 
1887 Act (Mason’s U.S. Code, title 49; U.S.C., 
title 49; F.C.A., title 49), regulating commerce, 
so completely took possession of the field that a 
state thereafter could not penalize the negli- 
gent failure to deliver promptly an interstate 
telegram, and the Indiana statute was super- 
seded. Western Union Tel. Co. v. Boegli, 251 
U.S. 315, 40S. Ct. 167, 64 L. Ed. 281, 1920 U.S. 
LEXIS 1708 (1920). 


73. ——Food and Drugs. 

The act of congress requiring persons, en- 
gaged in the manufacture or sale of oleomarga- 
rine, to pay a tax to the United States does not 
authorize the sale of such articles in states 
contrary to the statutes thereof. Such act was 
not intended to be, and is not, a regulation of 
commerce among the states. Plumley v. Massa- 
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chusetts, 155 U.S. 461, 15 S. Ct. 154, 39 L. Ed. 
223, 1894 U.S. LEXIS 2292 (1894). 

The statute of a state prohibiting the sale of 
adulterated drugs and foods is not in conflict 
with the commerce clause of the federal Consti- 
tution, but is a proper exercise of the police 
power. Crossman vy. Lurman, 192 U.S. 189, 24 
S. Ct. 234, 48 L. Ed. 401, 1904 U.S. LEXIS 1020 
(1904). 

The Food and Drugs Act does not prevent a 
state board of health under state authority 
from making a regulation requiring a label 
disclosing the composition of table syrup of- 
fered for sale in the original package. Corn 
Prods. Ref. Co. v. Eddy, 249 U.S. 427, 39 S. Ct. 
325, 63 L. Ed. 689, 1919 U.S. LEXIS 2099 
(1919). 


74, ——Gambling. 

While the state cannot prohibit the shipment 
into the state by a foreign corporation of news- 
papers in original packages containing betting 
information, it may prohibit the distribution of 
such papers in the state after the breaking of 
such packages. Parkes v. Bartlett, 210 N.W. 
492, 1926 Mich. LEXIS 866, 47 A.L.R. 1128 
(1926). 


75. ——Highways. 

A Texas act limiting the size and weight of 
trucks on state highways is not violative of the 
commerce clause, as the states have police 
power to protect and preserve their highways 
and the resulting burden, if any, on interstate 
commerce is indirect. Sproles v. Binford, 286 
U.S. 374, 52 S. Ct. 581, 76 L. Ed. 1167, 1932 
U.S. LEXIS 610 (1932). 

The state has the police power to regulate 
reasonably interstate commerce on the high- 
ways in the interest of safety; and the finding of 
a state commission that to grant applicant’s 
application for a certificate for a certain route 
would create excessive hazard to the public 
justified their refusal. Bradley v. Public Utils. 
Comm’n, 289 U.S. 92, 53 S. Ct. 577, 77 L. Ed. 
1053, 1933 U.S. LEXIS 169, 85 A.L.R. 1131 
(1933). 

In the absence of congressional legislation, 
the state may regulate the use of its highways 
by imposing graduated license taxes on motor 
vehicles. Sanger v. Lukens, 24 F.2d 226, 1927 
U.S. Dist. LEXIS 1711 (D. Idaho 1927), rev'd, 
26 F.2d 855, 1928 U.S. App. LEXIS 3790 (9th 
Cir. 1928). 

The state has broad police powers of super- 
vision and control to promote safety and conve- 
nience in the use and conservation of its high- 
ways, and these powers extend to the use of its 
highways by vehicles engaged in interstate 
commerce in absence of congressional conflict- 
ing action. McCanless v. Southeastern Grey- 
hound Lines, 178 Tenn. 614, 162 S.W.2d 370, 
1941 Tenn. LEXIS 90 (1941), appeal dismissed, 
317 U.S. 595, 63 S. Ct. 80, 87 L. Ed. 487, 1942 
U.S. LEXIS 163 (1942). 
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An ordinance by the city of Chattanooga 
imposing a license fee on passenger automo- 
biles using the streets of the city was not 
unconstitutional under U.S. Const. art. 1, § 8 
as amounting to a burden on interstate com- 
merce with reference to citizens of Georgia 
affected thereby. DeLay v. Chattanooga, 180 
Tenn. 316, 174 S.W.2d 929, 1943 Tenn. LEXIS 
17 (1943). 


76. ——lInspection. 

A state inspection fee in excess of the cost of 
inspection is void. Standard Oil Co. v. Graves, 
249 U.S. 389, 39 S. Ct. 320, 63 L. Ed. 662, 1919 
U.S. LEXIS 2093 (1919); Askren v. Continental 
Oil Co., 252 U.S. 444, 40 S. Ct. 355, 64 L. Ed. 
654, 1920 U.S. LEXIS 1522 (1920). See also 
Patapsco Guano Co. v. North Carolina Bd. of 
Agriculture, 171 U.S. 345, 18 S. Ct. 862, 43 L. 
Ed. 191, 1898 U.S. LEXIS 1607 (1898); Pabst 
Brewing Co. v. Crenshaw, 198 U.S. 17, 25S. Ct. 
552, 49 L. Ed. 925, 1905 U.S. LEXIS 1152 
(1905); D.E. Foote & Co. v. Stanley, 232 U.S. 
494, 34 S. Ct. 377, 58 L. Ed. 698, 1914 U.S. 
LEXIS 1381 (1914). 


77. ———Animals. 

States may enact laws for the inspection of 
animals coming from other states with the 
purpose of excluding those which are diseased 
and admitting those which are healthy. Asbell 
v. Kansas, 209 U.S. 251, 28S. Ct. 485, 52 L. Ed. 
778, 1908 U.S. LEXIS 1731, 14 Ann. Cas. 1101 
(1908). 


78. ———Food. 

Burns’ Indiana Stat. 1933, § 16-1001 et seq., 
regulating the inspection and sale of commer- 
cial foodstuffs, are not invalid because of inter- 
fering with interstate commerce. Savage v. 
Jones, 225 U.S. 501, 32 S. Ct. 715, 56 L. Ed. 
1182, 1912 U.S. LEXIS 2101 (1912). 


79. ———Gas and Oil. 

The collection, under a Tennessee statute, of 
an inspection fee on oil manufactured in Penn- 
sylvania and Ohio and brought into the state to 
be stored there for later shipment to outside 
states, was not in violation of U.S. Const. art. 1, 
§ 8, cl. 3. General Oil Co. v. Crain, 209 U.S. 
211, 28 S. Ct. 475, 52 L. Ed. 754, 1908 US. 
LEXIS 1728 (1908). 

Where a municipal corporation purchased 
fuel oil outside of the state, after the oil came to 
rest in the state it ceased to be in interstate 
commerce, and the state could impose an in- 
spection fee substantially in excess of the cost of 
inspection for the purpose of providing general 
revenue. State ex rel. Fort v. Jackson, 172 Tenn. 
119, 110 S.W.2d 3238, 1937 Tenn. LEXIS 60 
(1937). 

The state may in exercise of the police power 
inspect and collect fees upon inflammable prod- 
ucts within the state as a means of safety even 
though such products are moving in interstate 
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commerce, but where the act is strictly a police 
regulation the inspection fees cannot exceed 
the reasonable cost of inspection. State v. Reed 
Oil Co., 176 Tenn. 10, 137 S.W.2d 292, 1925 
Tenn. LEXIS 119 (1925). 

Where Acts 1917, ch. 33 provided that inspec- 
tion fees were to be imposed on petroleum 
products before such products were “sold or 
offered for sale or use in this state” such statute 
did not impose a burden on interstate com- 
merce even though the fees exceeded the costs 
of inspection. State v. Reed Oil Co., 176 Tenn. 
10, 187 S.W.2d 292, 1925 Tenn. LEXIS 119 
(1925). 

An examination and test of petroleum prod- 
ucts before unloading is not an undue burden 
on interstate commerce, if a commensurate 
charge only is made for that service. State v. 
Nashville, C. & St. L. Ry., 176 Tenn. 24, 137 
S.W.2d 297, 1939 Tenn. LEXIS 95 (1939). 


80. ———Motor Carriers. 

Where the “inspection” referred to in Acts 
1933, ch. 119, § 14 related to the examination 
of motor carriers for the purpose of appraising 
weights and dimensions, and consequent 
adaptability to given highways and conditions 
of traffic, use and congestion, affecting public 
safety and conservation of highways owned by 
the state and to the inspection, control and 
supervision by state policing authorities inci- 
dent to speed and other traffic features in 
restricted areas and under various conditions 
there was no encroachment on the field of 
control of the interstate commerce commission 
with reference to interstate carriers. McCan- 
less v. Southeastern Greyhound Lines, 178 
Tenn. 614, 162 S.W.2d 370, 1941 Tenn. LEXIS 
90 (1941), appeal dismissed, 317 U.S. 595, 63 S. 
Ct. 80, 87 L. Ed. 487, 1942 U.S. LEXIS 163 
(1942). 

Annual inspection fee of $2.50 per seat as to 
motor buses was not so manifestly unjust as to 
shift to the state the burden of justifying it and 
of showing that it was not a revenue measure in 
the guise of an inspection fee so as to constitute 
a burden on interstate commerce with refer- 
ence to interstate carriers. McCanless v. South- 
eastern Greyhound Lines, 178 Tenn. 614, 162 
S.W.2d 370, 1941 Tenn. LEXIS 90 (1941), ap- 
peal dismissed, 317 U.S. 595, 63 S. Ct. 80, 87 L. 
Ed. 487, 1942 U.S. LEXIS 163 (1942). 


81. ———Vessels. 

States cannot authorize the inspection of sea 
going vessels and their cargoes. Foster v. Mas- 
ter & Wardens, 94 U.S. 246, 24 L. Ed. 122, 1876 
U.S. LEXIS 1855 (1876). 

The statutes of a state providing for the 
appointment of gaugers of coal and coke boats 
are not regulations of commerce, nor in conflict 
with the power of congress over the subject, but 
police regulations within the power of a state to 
enact, although commerce may be, in some 
degree, affected thereby; nor does such a stat- 
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ute lay an impost of duty on imports from other 
states. Pittsburg & S. Coal Co. v. Louisiana, 156 
U.S. 590, 15S. Ct. 459, 39 L. Ed. 544, 1895 U.S. 
LEXIS 2165 (1895). 


82. ——Intoxicating Liquor. 

A state statute prohibiting sale of intoxicat- 
ing liquor cannot apply to a sale by the accep- 
tance of a mail order from a person in another 
state, the acceptance being manifested by de- 
livering the liquor to a common carrier for 
continuous transportation to the buyer, since 
such a sale is under the protection of the 
interstate commerce clause of the constitution. 
State v. J.W. Kelly & Co., 123 Tenn. 556, 133 
S.W. 1011, 1910 Tenn. LEXIS 24, 36 L.R.A. 
(n.s.) 171 (1910). 

A state, after passage of the Webb-Kenyon 
Act of 1913, had the police power to prohibit 
sales of intoxicating liquors within four miles of 
any schoolhouse, even though the sales were 
exclusively in interstate commerce. Laughter & 
Fisher v. McLain, 229 F. 280, 1916 U.S. Dist. 
LEXIS 1036 (W.D. Tenn. 1916). 

By virtue of the U.S. Const. amend. 21, a 
state is totally unconfined by traditional com- 
merce clause limitations when it restricts, 
regulates or prevents importation of intoxi- 
cants destined for use, distribution or consump- 
tion within its borders. Memphis Publishing 
Co. v. Leech, 539 F. Supp. 405, 1982 U.S. Dist. 
LEXIS 12558 (W.D. Tenn. 1982). 


83. ——Gas and Oil. 

The federal Natural Gas Act, 15 U.S.C. § 717 
et seq., was not designed to remove from the 
state’s substantial regulation of the natural gas 
industry, but was designed to provide federal 
regulation in certain areas which were not 
subject to state jurisdiction under the inter- 
state commerce clause. Tennessee Pub. Serv. 
Comm’n v. Nashville Gas Co., 551 S.W.2d 315, 
1977 Tenn. LEXIS 521 (Tenn. 1977), cert. de- 
nied, 434 U.S. 904, 98 S. Ct. 301, 54 L. Ed. 2d 
191, 1977 U.S. LEXIS 3656 (1977). 

Where a corporation is federally regulated as 
to volumes and priorities, it would be improper 
for the local power commission to undertake 
such regulation, but where the same corpora- 
tion is not regulated as to prices, the local 
power commission has jurisdiction to regulate 
these prices directly. Tennessee Pub. Serv. 
Comm’n v. Nashville Gas Co., 551 S.W.2d 315, 
1977 Tenn. LEXIS 521 (Tenn. 1977), cert. de- 
nied, 434 U.S. 904, 98 S. Ct. 301, 54 L. Ed. 2d 
191, 1977 U.S. LEXIS 3656 (1977). 

Where the parent corporation was partially 
regulated by the federal power commission, its 
direct sales to its wholly domestic subsidiary, 
although part of interstate commerce, were 
essentially local in nature, and the Tennessee 
public service commission was not prevented 
from taking these sales into account in deter- 
mining the proper rate base and rate structure 
of the subsidiary. Tennessee Pub. Serv. Comm’n 
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v. Nashville Gas Co., 551 S.W.2d 315, 1977 
Tenn. LEXIS 521 (Tenn. 1977), cert. denied, 434 
U.S. 904, 98 S. Ct. 301, 54 L. Ed. 2d 191, 1977 
U.S. LEXIS 3656 (1977). 


84. ——Landfills. 

Review pursuant to the local approval law 
(T.C.A. § 68-211-701 et seq.) of an application 
for permission to create a private landfill was 
not unconstitutionally discriminatory against 
out-of-state interests in violation of the com- 
merce clause of the United States constitution. 
Tucker v. Humphreys County, 944 S.W.2d 613, 
1996 Tenn. App. LEXIS 734 (Tenn. Ct. App. 
1996). 

Local governing authority’s waste flow con- 
trol ordinances requiring that all residential 
waste be disposed of at a facility owned by the 
authority discriminated against interstate 
commerce. Waste Mgmt. v. Metropolitan Gov't, 
180 F.3d 731, 1997 U.S. App. LEXIS 30306, 
1997 FED App. 330P (6th Cir. 1997), cert. 
denied, 523 U.S. 1094, 118 S. Ct. 1560, 140 L. 
Ed. 2d 792, 1998 U.S. LEXIS 2830 (1998). 

Local governing authority’s waste disposal 
fee provisions which treated interests of the 
authority and non-authority interests differ- 
ently discriminated against interstate com- 
merce. Waste Mgmt. v. Metropolitan Gov't, 130 
F.3d 731, 1997 U.S. App. LEXIS 30306, 1997 
FED App. 330P (6th Cir. 1997), cert. denied, 
523 U.S. 1094, 118 S. Ct. 1560, 140 L. Ed. 2d 
792, 1998 U.S. LEXIS 2830 (1998). 


85. ——Navigation. 

States cannot grant to any person the exclu- 
sive right to navigate the navigable waters 
within their boundaries. Gibbons v. Ogden, 22 
U.S. 1, 6 L. Ed. 23, 1824 U.S. LEXIS 370 (1824). 

States may adopt rules regulating pilots 
when such regulations do not conflict with acts 
of congress. Cooley v. Board of Wardens, 53 U.S. 
299, 13 L. Ed. 996, 1851 U.S. LEXIS 658 (1851); 
Pacific Mail S.S. Co. v. Joliffe, 69 U.S. 450, 17 L. 
Ed. 805, 1864 U.S. LEXIS 442 (1865); Wilson v. 
McNamee, 102 U.S. 572, 26 L. Ed. 234, 1880 
U.S. LEXIS 2063 (Tenn. 1881). 

All vessels or other instruments engaged in 
commerce between the states, no matter how 
limited, are subject to control by congress. The 
Daniel Ball, 77 U.S. 557, 19 L. Ed. 999, 1870 
U.S. LEXIS 1152 (1870). 

The commerce clause affords ample protec- 
tion to the right of every citizen to the free 
navigation of the Mississippi River, whether 
the current be in one state or another, without 
fear of hindrance or burdens imposed by such 
states. State v. Muncie Pulp Co., 119 Tenn. 47, 
104 S.W. 437, 1907 Tenn. LEXIS 4 (Tenn. Sep. 
1907), rev'd, 246 U.S. 289, 38 S. Ct. 306, 62 L. 
Ed. 720, 1918 U.S. LEXIS 1547 (1918). 


86. ———Bridges. 
The police power of a state cannot justify a 
direct interference with interstate commerce, 


35 [LEGISLATIVE DEPARTMENT] 


and a state court cannot order the removal of 
bridges over a navigable stream which form 
necessary parts of lines of interstate commerce. 
Kansas City S. Ry. v. Kaw Valley Drainage 
Dist., 233 U.S. 75, 34S. Ct. 564, 58 L. Ed. 857, 
1914 U.S. LEXIS 1272 (1914). 

States have plenary power to construct 
bridges over navigable streams or to agree or to 
refuse to agree with adjoining states for such 
construction over streams forming boundary 
lines before and until congressional action. 
Klein v. City of Louisville, 224 Ky. 624, 6 S.W.2d 
1104, 1928 Ky. LEXIS 663 (1928). 


87. ———Ferries. 

A state may fix reasonable rates for ferriage 
from its shores to the shores of another state 
over a boundary stream until congress under- 
takes to regulate such rates. Port Richmond & 
Bergen Point Ferry Co. v. Board of Chosen 
Freeholders, 234 U.S. 317, 34 S. Ct. 821, 58 L. 
Ed. 1330, 1914 U.S. LEXIS 1152 (1914). 


88. ——Securities. 

A state under the police power can require a 
license of any dealer who engages in sale of 
securities within the state, since once the secu- 
rities have reached the hands of dealers within 
the state they have passed out of interstate 
commerce. Hall v. Geiger-Jones Co., 242 U.S. 
539, 37 S. Ct. 217, 61 L. Ed. 480, 1917 U.S. 
LEXIS 2155 (1917); Caldwell v. Sioux Falls 
Stock Yards Co., 242 U.S. 559, 37S. Ct. 224, 61 
L. Ed. 4938, 1917 U.S. LEXIS 2156 (1917); 
Merrick v. N.W. Halsey & Co., 242 U.S. 568, 37 
S. Ct. 227, 61 L. Ed. 498, 1917 U.S. LEXIS 2157 
(1917). 


89. ——Vessels. 

Liens on vessels engaged in interstate com- 
merce may be enforced under state laws to 
enforce payment of claims for damage done by 
such vessels. Martin v. West, 222 U.S. 191, 32 
S. Ct. 42, 56 L. Ed. 159, 1911 U.S. LEXIS 1773 
(1911), superseded by statute as stated in, 
Jerome B. Grubart, Inc. v. Great Lakes Dredge 
& Dock Co., 513 U.S. 527, 115 S. Ct. 1043, 130 
L. Ed. 2d 1024, 1995 U.S. LEXIS 1622, 63 
U.S.L.W. 4154, 8 Fla. L. Weekly Fed. S 578, 95 
Cal. Daily Op. Service 1289, 95 D.A.R. 2296, 
1995 A.M.C. 913 (1995). 

State statute regulating retaking of vessel by 
conditional vendor held not invalid. Stewart & 
Co. v. Rivara, 274 U.S. 614, 47S. Ct. 718, 71 L. 
Ed. 1234, 1927 U.S. LEXIS 625 (1927). 


90. ——Workers’ Compensation. 

Under the Ohio Workmen’s Compensation 
Act, a steamship engaged in interstate com- 
merce can be made subject thereto without 
hindering interstate commerce. Valley S.S. Co. 
v. Wattawa, 244 U.S. 202, 37 S. Ct. 523, 61 L. 
Ed. 1084, 1917 U.S. LEXIS 1627 (1917). 

Massachusetts Workmen’s Compensation 
Act does not impose direct burden on interstate 
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commerce and, if properly construed, it applies 
in case of interstate railroad only to employees 
while engaged exclusively in intrastate com- 
merce. Boston & Me. R.R. v. Armburg, 285 U.S. 
234, 52 S. Ct. 336, 76 L. Ed. 729, 1932 U.S. 
LEXIS 436 (1932). 


91. —Taxation of Commerce. 

A state may tax for ad valorem without 
offending the commerce clause of the United 
States constitution. EK & L Transp. Co. v. Elling- 
ton, 212 Tenn. 671, 371 S.W.2d 456, 1963 Tenn. 
LEXIS 458 (1963). 

A four-part test provides that a state tax on 
an out-of-state seller will be sustained so long 
as the tax: (1) Is applied to an activity with a 
substantial nexus to the state; (2) Is fairly 
apportioned; (3) Does not discriminate against 
interstate commerce; and (4) Is fairly related to 
the services provided by the taxing state. J.C. 
Penney Nat. Bank v. Johnson, 19 S.W.3d 831, 
1999 Tenn. App. LEXIS 826 (Tenn. Ct. App. 
1999), cert. denied, 531 U.S. 927, 1215S. Ct. 305, 
148 L. Ed. 2d 245, 2000 U.S. LEXIS 6652 
(2000). 

Where bank did not have a physical presence 
in Tennessee through its affiliates and the most 
important function allowing bank to maintain 
its credit card business took place through the 
U.S. mail, there was not a sufficient substantial 
nexus necessary to sustain the tax under the 
commerce clause. J.C. Penney Nat. Bank v. 
Johnson, 19 S.W.3d 831, 1999 Tenn. App. 
LEXIS 826 (Tenn. Ct. App. 1999), cert. denied, 
531 U.S. 927, 1218S. Ct. 305, 148 L. Ed. 2d 245, 
2000 U.S. LEXIS 6652 (2000). 


92. —-—Principles in General. 

The clear intent of the statutory scheme is to 
tax to the fullest extent permitted by the com- 
merce clause. Woods v. M. J. Kelley Co., 592 
S.W.2d 567, 1980 Tenn. LEXIS 394 (Tenn. 
1980), cert. denied, 447 U.S. 905, 100 S. Ct. 
2987, 64 L. Ed. 2d 854, 1980 U.S. LEXIS 2340 
(1980). 

Businesses engaged in interstate commerce 
may be taxed by the states if: (1) The taxed 
activity has a substantial nexus to the taxing 
state; (2) The tax is fairly apportioned to the 
taxing state; (3) The tax does not discriminate 
against interstate commerce; and (4) The tax is 
fairly related to services provided within the 
state. South Cent. Bell Tel. Co. v. Celauro, 735 
S.W.2d 228, 1987 Tenn. LEXIS 1069 (Tenn. 
1987). 

The commerce clause gives exclusive power 
to congress to regulate interstate commerce, 
and its failure to act on the subject in the area 
of taxation nevertheless requires that inter- 
state commerce shall be free from any direct 
restrictions or impositions by the states. J.C. 
Penney Co. v. Olsen, 796 S.W.2d 943, 1990 
Tenn. LEXIS 316 (Tenn. 1990), rehearing de- 
nied, — S.W.2d —, 1990 Tenn. LEXIS 385 
(Tenn. Oct. 22, 1990). 
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93. ———Tax on Sales in Commerce. 

Contracts for the sale and future delivery of 
property which do not require interstate ship- 
ments are not subjects of interstate commerce, 
and states may tax persons engaged in making 
such contracts. Ware & Leland v. Mobile 
County, 209 U.S. 405, 28 S. Ct. 526, 52 L. Ed. 
855, 1908 U.S. LEXIS 1714 (1908). 

A state tax imposed upon the business of 
selling goods in foreign commerce, the amount 
of which is measured by the gross receipts, is 
unconstitutional. Crew Levick Co. v. Pennsyl- 
vania, 245 U.S. 292, 38 S. Ct. 126, 62 L. Ed. 
295, 1917 U.S. LEXIS 1737 (1917). 

Where the interstate shipment of goods is not 
contemplated or required by the parties, a 
contract for sale within a state between persons 
residing in that state, for delivery of goods 
therein is not interstate commerce merely be- 
cause the seller fulfills the contract by ship- 
ment to the purchaser of goods from a point 
without the state. State v. Southern Oil Service, 
Inc., 174 Tenn. 232, 124 S.W.2d 704, 1938 Tenn. 
LEXIS 84 (1939). 

No one incurs tax liability with respect to 
goods by virtue of their transportation through 
the state in the channels of interstate com- 
merce, but any stoppage or bringing to rest of 
these goods within the state for sale at retail, 
use, consumption, distribution or storage for 
subsequent use does subject such goods to the 
taxing power of the state. Texas Gas Transmis- 
sion Corp. v. Benson, 223 Tenn. 279, 444 S.W.2d 
137, 1969 Tenn. LEXIS 486 (1969). 

Interstate commerce had not yet begun when 
catalogs were delivered to or picked up by a 
company acting as an agent for distribution on 
behalf of the buyer, and a sale or transfer of 
possession as defined in § 67-6-102 was there- 
fore completed at this point within the state 
such that, under these facts, a taxable event 
occurred and no exemption existed under the 
commerce clause of the United States constitu- 
tion or § 67-6-313, even though the parties 
contemplated immediate exportation. Board of 
Publication of Methodist Church, Inc. v. Woods, 
609 S.W.2d 501, 1980 Tenn. LEXIS 513 (Tenn. 
1980). 

The imposition of the use tax on preprinted 
advertising supplements printed out-of-state 
and inserted in a Tennessee newspaper did not 
unconstitutionally interfere with interstate 
commerce. Sears, Roebuck & Co. v. Woods, 708 
S.W.2d 374, 1986 Tenn. LEXIS 827 (Tenn. 
1986). 

It makes little difference for commerce clause 
purposes whether catalogs printed out-of-state 
and shipped in-state “came to rest” in the 
mailboxes of its customers or whether they 
were still considered in the stream of interstate 
commerce; the distribution of the catalogs con- 
stitutes a taxable use. J.C. Penney Co. v. Olsen, 
796 S.W.2d 943, 1990 Tenn. LEXIS 316 (Tenn. 
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1990), rehearing denied, — S.W.2d —, 1990 
Tenn. LEXIS 385 (Tenn. Oct. 22, 1990). 

Sales tax on leasing of cargo containers did 
not violate the commerce clause where the 
containers had a substantial nexus with Ten- 
nessee: they were present within the state at 
the time of transfer of possession to each lessee; 
the containers were in the custody of corpora- 
tion’s employees and agents in Tennessee; the 
tax was fairly apportioned, since it was levied 
only on the proceeds of leases pursuant to 
which the lessee took delivery in Tennessee; the 
tax did not discriminate, since it fell even- 
handedly on all leased personal property in the 
state; and the tax was fairly related to the 
services provided by Tennessee, services that 
included police and fire protection. Itel Con- 
tainers Int’l Corp. v. Cardwell, 814 S.W.2d 29, 
1991 Tenn. LEXIS 169 (Tenn. 1991), affd, 507 
U.S. 60, 113 S. Ct. 1095, 122 L. Ed. 2d 421, 1993 
U.S. LEXIS 1778 (1993). 

Tennessee’s sales tax, as applied to proceeds 
earned from leasing cargo containers used in 
international trade, did not violate the com- 
merce, import-export or supremacy clauses of 
the federal constitution. Itel Containers Int'l 
Corp. v. Huddleston, 507 U.S. 60, 113 S. Ct. 
1095, 122 L. Ed. 2d 421, 1993 U.S. LEXIS 1778 
(1993). 


94, ———Taxation Services. 

The imposition of sales taxes on services 
performed within the state on products later 
placed into interstate commerce is not a viola- 
tion of the commerce clause in U.S. Const. art. 
1, § 8, cl. 3 or T.C.A. § 67-6-313. LeTourneau 
Sales & Serv., Inc. v. Olsen, 691 S.W.2d 531, 
1985 Tenn. LEXIS 598 (Tenn. 1985). 


95. ——-—Tax on Shipment in Com- 
merce. 

So long as a tax is not a direct tax on property 
carried in commerce between the states, im- 
posed on the goods or indirectly collected from 
them, and is only a tax on the franchises 
granted to the carrier in consideration of the 
grant, the constitutional prohibition does not 
apply; but it does apply if, under the disguise of 
taxing a franchise or privilege, the state should 
undertake, by excessive taxation, to obstruct or 
prohibit the business of interstate commerce. 
Memphis & L.R.R. v. Nolan, 14 F. 532, 1882 
U.S. App. LEXIS 2786 (W.D. Tenn. Sep. 9, 
1882). 

Personal property in transit in interstate 
commerce may not be subjected to local taxa- 
tion, because the owner is a resident of the 
state and the property is within the limits of 
the county where the assessment was made, 
but may be subjected to regular taxation where 
it is removed from the cars for inspection, while 
actually in the private elevator to which it has 
been removed. Bacon v. Illinois, 227 U.S. 504, 
33 S. Ct. 299, 57 L. Ed. 615, 1913 U.S. LEXIS 
2325 (1913). 
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The power of congress over interstate com- 
merce is supreme under the federal constitu- 
tion, and levying of taxes by a state which will 
impede, interfere with, or burden such com- 
merce is invalid. Atlas Powder Co. v. Goodloe, 
131 Tenn. 490, 175 S.W. 547, 1914 Tenn. LEXIS 
123 (1914). 

A state may tax property used to carry on 
interstate commerce, but may not tax, burden, 
nor interfere with such commerce, nor tax as 
such gross earnings derived therefrom, nor 
impose a license fee or other burden upon the 
occupation or privilege of carrying on such 
commerce. New Jersey Bell Tel. Co. v. State Bd. 
of Taxes & Assmt., 280 U.S. 338, 50 S. Ct. 111, 
74 L. Ed. 463, 1930 U.S. LEXIS 754 (1930). 


96. ——-—Tax After Commerce Ends. 

Taxes may be imposed by states upon foreign 
or imported merchandise after its arrival in a 
state, although it was purchased by a resident 
dealer prior to its arrival. Waring v. Mayor of 
Mobile, 75 U.S. 110, 19 L. Ed. 342, 1868 U.S. 
LEXIS 1087 (1868). 

Property taken from one state into another 
may be taxed in the latter state, although it is 
intended to carry the property out of the state 
for sale. Brown v. Houston, 114 U.S. 622, 5 S. 
Ct. 1091, 29 L. Ed. 257, 1885 U.S. LEXIS 1803 
(1885). 

A tax may be levied by states upon the 
charges or commissions of brokers who sell 
goods within the state that are brought from 
other states. Ficklen v. Shelby County Taxing 
Dist., 145 U.S. 1, 12 S. Ct. 810, 36 L. Ed. 601, 
1892 U.S. LEXIS 2119 (1892). 

Articles of commerce that are produced in 
one state and are sent into another state to be 
sold are subject to taxation under the laws of 
the latter state, although still belonging to the 
original owners. Pittsburg & S. Coal Co. v. 
Bates, 156 U.S. 577, 15 S. Ct. 415, 39 L. Ed. 
538, 1895 U.S. LEXIS 2164 (1895). 

Goods taken from a state into another state 
and stored are subject to taxation by the latter 
state while such goods are in the original pack- 
ages, although such goods are ultimately to be 
shipped in such states. American Steel & Wire 
Co. v. Speed, 192 U.S. 500, 24 S. Ct. 365, 48 L. 
Ed. 538, 1904 U.S. LEXIS 968 (1904). 

If property is shipped into a state as inter- 
state commerce and is kept there for distribu- 
tion, it ceases to be protected as interstate 
commerce and may be taxed by the state. 
General Oil Co. v. Crain, 117 Tenn. 82, 95 S.W. 
824, 1906 Tenn. LEXIS 32, 121 Am. St. Rep. 
967 (1906), aff'd, 209 U.S. 211, 28S. Ct. 475, 52 
L. Ed. 754, 1908 U.S. LEXIS 1728 (1908). 

A city ordinance imposing a license tax in 
addition to ad valorem tax on sales of goods, 
although manufactured by a corporation lo- 
cated in a sister state, does not amount to 
regulation of interstate commerce. American 
Mfg. Co. v. City of St. Louis, 250 U.S. 459, 39 S. 
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Ct. 522, 63 L. Ed. 1084, 1919 U.S. LEXIS 1764 
(1919). 

Foreign corporation’s shipment of its prod- 
ucts in carload lots to its Tennessee agents to be 
stored for distribution to customers in this 
state constituted intrastate business, subject- 
ing the corporation to the provisions of the 
Tennessee statutes. Midland Linseed Prods. 
Co. v. Warren Bros. Co., 46 F.2d 870, 1925 U.S. 
App. LEXIS 2581 (6th Cir. 1925). 


97. ——-—Tax on Local Commerce. 

Goods produced in a state are liable for 
taxation there, although owned by a citizen of 
another state, and intended to be taken out of 
the state where produced. Coe v. Errol, 116 U.S. 
517, 6 S. Ct. 475, 29 L. Ed. 715, 1886 U.S. 
LEXIS 1792 (1886). 

Under U.S. Const. art. 1, § 8, cl. 3, the state 
has the power to tax local occupations, and the 
fact that the business happens to consist in 
interstate transactions does not necessarily 
make the tax a tax on interstate commerce, 
even though the tax is computed on the amount 
of capital invested. Ficklen v. Shelby County 
Taxing Dist., 145 U.S. 1, 12S. Ct. 810, 36 L. Ed. 
601, 1892 U.S. LEXIS 2119 (1892). 

A Tennessee tax on property in the state 
which was the product of the soil of another 
state, and exempting similar products of the 
soil of Tennessee, was a direct restraint on 
interstate commerce, even though the products 
of the foreign state had come to rest in Tennes- 
see. I. M. Darnell & Son Co. v. Memphis, 208 
U.S. 118, 28 S. Ct. 247, 52 L. Ed. 413, 1908 U.S. 
LEXIS 1427 (1908). 

It is not within the power of parties by the 
form of their contract to convert what is exclu- 
sively a local business into an interstate com- 
merce business which is protected by the com- 
merce clause. Browning v. Waycross, 233 U.S. 
16, 34 S. Ct. 578, 58 L. Ed. 828, 1914 US. 
LEXIS 1265 (1914); Superior Oil Co. v. Missis- 
sippi ex rel. Knox, 280 U.S. 390, 50 S. Ct. 169, 
74 L. Ed. 504, 1930 U.S. LEXIS 833 (1930). 

Provisions of Tennessee excise and franchise 
tax statutes imposing tax on basis of local 
activities of corporations engaged in interstate 
commerce were valid and such corporations 
were not excused from payment of such taxes 
under the provisions of the commerce clause. 
Texas Gas Transmission Corp. v. Atkins, 205 
Tenn. 495, 327 S.W.2d 305, 1959 Tenn. LEXIS 
389 (1959). 


98. ———Discrimination in Tax. 

States cannot tax articles taken from one 
state into another for sale, when similar ar- 
ticles of the latter state are not likewise taxed, 
nor require a license for the sale of such ar- 
ticles. Welton v. Missouri, 91 U.S. 275, 23 L. Ed. 
347, 1875 U.S. LEXIS 1361 (1875); Webber v. 
Virginia, 103 U.S. 344, 26 L. Ed. 565, 1880 U.S. 
LEXIS 2126 (1881); Walling v. Michigan, 116 
U.S. 446, 6S. Ct. 454, 29 L. Ed. 691, 1886 U.S. 
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LEXIS 1784 (1886); Robbins v. Shelby County 
Taxing Dist., 120 U.S. 489, 7S. Ct. 592, 30 L. 
Ed. 694, 1887 U.S. LEXIS 1993 (1887); Corson 
v. Maryland, 120 U.S. 502, 7 S. Ct. 655, 30 L. 
Ed. 699, 1887 U.S. LEXIS 1994 (1887). 

States may levy the same rate of tax on all 
property when discrimination is made against 
importations. Machine Co. v. Gage, 100 U.S. 
676, 25 L. Ed. 754, 1879 U.S. LEXIS 1869 
(1880); Pittsburg & S. Coal Co. v. Bates, 156 
U.S. 577, 15S. Ct. 415, 39 L. Ed. 538, 1895 U.S. 
LEXIS 2164 (1895). 

States may tax property that has been car- 
ried into a state as commerce after such prop- 
erty is at rest within the state, but such prop- 
erty cannot be taxed at a higher rate than 
domestic property of a similar kind is taxed. 
I.M. Darnell & Son Co. v. Memphis, 116 Tenn. 
424, 95 S.W. 816, 1906 Tenn. LEXIS 5 (1906), 
rev'd, 208 U.S. 113, 28 S. Ct. 247, 52 L. Ed. 418, 
1908 U.S. LEXIS 1427 (1908). 


99. ———Determination of Tax. 

Acts 1935 (E.S.), ch. 5, was not unconstitu- 
tional as being a burden on interstate com- 
merce where such act provided that in deter- 
mining the valuation of property in the state for 
the purpose of determining the amount of tax 
under such act the commissioner was to con- 
sider the gross receipts of the entire entity, 
since these words must be construed in light of 
the context and intent of the act and by so 
construing them it becomes apparent that the 
commissioner was to compare the gross re- 
ceipts in the state with the gross receipts of the 
entire entity in making his valuation, and the 
general words will be restrained to that intent. 
Corn v. Fort, 170 Tenn. 377, 95 S.W.2d 620, 
1935 Tenn. LEXIS 145, 106 A.L.R. 647 (1935). 

In taxing an interstate organism, a state 
cannot use a fiscal formula, whatever may be 
its appearance of certitude, to project the tax- 
ing power of the state plainly beyond its bor- 
ders. Nashville, C. & S. L. Railway v. Browning, 
310 U.S. 362, 60S. Ct. 968, 84 L. Ed. 1254, 1940 
U.S. LEXIS 593 (May 20, 1940). 


100. ——Banking. 

T.C.A. § 67-2-101(1)(B)Gi), which had the ef- 
fect of levying a state tax on the earnings from 
certificates of deposits issued by out-of-state 
financial institutions but owned by residents of 
the state of Tennessee, violated the commerce 
clause. Dominion Nat’ Bank v. Olsen, 771 F.2d 
108, 1985 U.S. App. LEXIS 22613 (6th Cir. 
1985). 


101. ——Common Carriers. 

States cannot tax the gross receipts of com- 
mon carriers that may be derived from inter- 
state business. Galveston, H. & S.A. Ry. v. 
Texas, 210 U.S. 217, 28 S. Ct. 638, 52 L. Ed. 
1031, 1908 U.S. LEXIS 1505 (1908). 

Provision of Tennessee Code § 67-901 (now 
§ 67-5-1301) authorizing assessment of prop- 
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erty of motor carriers for ad valorem purposes 
under and by virtue of any certificate of conve- 
nience and necessity, permit or other operating 
authority granted by public service commis- 
sion, and which permitted assessment of that 
portion of properties of irregular motor carriers 
operating into or through Tennessee as repre- 
sented by the ratio of their Tennessee mileage 
to their total mileage did not violate commerce 
clause. E & L Transp. Co. v. Ellington, 212 
Tenn. 671, 371 S.W.2d 456, 1963 Tenn. LEXIS 
458 (1963); Howard Sober, Inc. v. Clement, 52 
Tenn. App. 115, 372 S.W.2d 202, 1960 Tenn. 
App. LEXIS 140 (1960); Jack Cole Co. v. Elling- 
ton, 52 Tenn. App. 120, 372 S.W.2d 204, 1961 
Tenn. App. LEXIS 1386 (1961). 


102. ———Express Companies. 

Tennessee act requiring express companies 
to pay a license tax for transporting one or more 
packages between points within the state, the 
amount to be computed on the basis of the 
length of the line, is unconstitutional as in 
effect a tax on interstate business, when ap- 
plied to an express company engaged in inter- 
state commerce. United States Express Co. v. 
Allen, 39 F. 712, 1889 U.S. App. LEXIS 2376 
(C.C.E.D. Tenn. 1889), rev'd, 139 U.S. 591, 11S. 
Ct. 646, 35 L. Ed. 273, 1891 U.S. LEXIS 2411 
(U.S. Apr. 6, 1891). 

Consideration of the power of a city to require 
express companies engaged in interstate com- 
merce to take out licenses and pay fees therefor. 
Barrett v. City of New York, 232 U.S. 14, 34S. 
Ct. 203, 58 L. Ed. 483, 1914 U.S. LEXIS 1456 
(1914). 


103. ———Ferries. 

Ferries over boundary river held interstate 
commerce, and state, though possessing power 
of regulation, cannot prohibit right to operate 
ferry by requirement of license. Mayor of Vida- 
lia v. McNeely, 274 U.S. 676, 47S. Ct. 758, 71 L. 
Ed. 1292, 1927 U.S. LEXIS 60 (1927). 

Ordinance imposing license on ferry operat- 
ing over boundary navigable stream held in- 
valid as restraint on interstate commerce. Scott 
v. Village of Thebes, 17 F.2d 410, 1927 US. 
Dist. LEXIS 975 (E.D. Ill. 1927). 


104. —— -—Motor Vehicles. 

A city cannot, under U.S. Const. art. 1, § 8, 
cl. 3, impose a license tax on motor buses 
engaged in interstate commerce exclusively, 
nor on those engaged in both intrastate and 
interstate commerce, unless it is reasonably 
limited to the intrastate commerce. Sprout v. 
City of S. Bend, 277 U.S. 163, 48 S. Ct. 502, 72 
L. Ed. 833, 1928 U.S. LEXIS 682, 62 A.L.R. 45 
(1928). 

Acts 1939, ch. 183 requiring a permit and 
payment of a fee of five dollars for each motor 
vehicle unit consisting of a motor vehicle tow- 
ing or transporting another motor vehicle for 
delivery for sale where the vehicle being towed 
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or transported did not have a Tennessee license 
plate was not unconstitutional as being a bur- 
den on interstate commerce. Bennett Transp. 
Corp. v. McCanless, 176 Tenn. 115, 138 S.W.2d 
438, 1939 Tenn. LEXIS 106 (Tenn. Apr. 6, 
1940). 

Imposition of state tax on gross revenue 
earned by plaintiff in transporting commodities 
from Memphis to various United States govern- 
ment reservations was not void on the ground 
that tax interfered with interstate commerce, 
since mere fact that commodities were deliv- 
ered at United States government reservation 
did not constitute interstate commerce. Motor 
Transport Co. v. McCanless, 182 Tenn. 659, 189 
S.W.2d 200, 1945 Tenn. LEXIS 264 (1945). 


105. ———Railroads. 

A statute of a state which imposes a tax upon 
the tolls received by a railroad company within 
the state from companies existing without the 
state for the use of the railroad track of the 
company within the state for the running of 
trains carrying freight and passengers over 
such railroad that come from other states is not 
invalid because of interference with interstate 
commerce. New York, L.E. & W.R.R. v. Pennsyl- 
vania, 158 U.S. 431, 15 S. Ct. 896, 39 L. Ed. 
1043, 1895 U.S. LEXIS 2268 (1895). 


106. ——— —Passengers. 

States cannot levy a tax on persons who leave 
a state or who pass through the same as pas- 
sengers of public carriers. Crandall v. Nevada, 
73 U.S. 35, 18 L. Ed. 745, 1867 U.S. LEXIS 936 
(1867). 

States cannot levy a tax upon passengers or 
merchandise transported from one state to an- 
other. Crandall v. Nevada, 73 U.S. 35, 18 L. Ed. 
745, 1867 U.S. LEXIS 936 (1867); Case of State 
Freight Tax, 82 U.S. 232, 21 L. Ed. 146, 1872 
U.S. LEXIS 1252 (1873); Wabash, St. L. & Pac. 
Ry. v. Illinois, 118 U.S. 557, 7S. Ct. 4, 30 L. Ed. 
244, 1886 U.S. LEXIS 1950 (1886); State ex rel. 
Carr v. Woodruff Sleeping & Parlor Coach Co., 
114 Ind. 155, 15 N.E. 814, 1888 Ind. LEXIS 200 
(1888). 


107. ———-—Sleeping Cars. 

The Tennessee Act of 1877, imposing a privi- 
lege tax on sleeping car companies of fifty 
dollars per annum per car used in the state, is 
invalid, as directly interfering with interstate 
commerce, since no distinction or exception was 
made of that part of the use in interstate 
transportation. Pickard v. Pullman S. Car Co., 
117 U.S. 34, 6 S. Ct. 635, 29 L. Ed. 785, 1886 
U.S. LEXIS 1814 (1886). 

A specific tax cannot be imposed by a state 
upon sleeping cars used for the carrying of 
passengers from one state into another. Pickard 
v. Pullman S. Car Co., 117 U.S. 34, 6S. Ct. 635, 
29 L. Ed. 785, 1886 U.S. LEXIS 1814 (1886). 

This state has the right to tax two sleeping 
cars engaged in business wholly within the 
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state. Gibson County v. Pullman S. Car Co., 42 
F. 572, 1890 U.S. App. LEXIS 2208 (C.C.D. 
Tenn. 1890). 


108. ————Determination of Tax. 

State may tax property of foreign railroad 
company located within the state though it is 
engaged in interstate commerce. In this case 
the tax held arbitrary as based on mileage 
without proper consideration of valuation of 
system in its entirety. Southern Ry. v. Ken- 
tucky, 274 U.S. 76, 47S. Ct. 542, 71 L. Ed. 934, 
1927 U.S. LEXIS 10 (1927). 

In assessing the property of an interstate 
railroad company, the value of its entire system 
and not merely of that portion within Tennes- 
see had first to be ascertained. From this value 
was deducted the value of the company’s termi- 
nal buildings, shops, and nonoperating real 
estate. The remaining sum served as the base 
for calculating the value of the utility’s “distrib- 
utable” property attributable to Tennessee 
§ 67-920 (now § 67-5-1320), which the com- 
mission ascertained by taking the ratio which 
company’s mileage in Tennessee bears to its 
total mileage. It was held that in basing its 
apportionment on mileage, the Tennessee com- 
mission adopted a familiar and frequently 
sanctioned formula, and did not violate the 
commerce clause of the constitution. Nashville, 
C. & S. L. Railway v. Browning, 310 U.S. 362, 
60 S. Ct. 968, 84 L. Ed. 1254, 1940 U.S. LEXIS 
593 (May 20, 1940). 


109. —-— -—Telegraph and Telephone. 

A city may impose on a telegraph company a 
license tax on business done exclusively within 
such city. Postal Tel. Cable Co. v. Charleston, 
153 U.S. 692, 14S. Ct. 1094, 38 L. Ed. 871, 1894 
U.S. LEXIS 2215 (1894). 

The assessment of a municipal tax on the 
poles and wires of telegraph and telephone 
companies is not a violation of the commerce 
clause of the federal constitution. Western 
Union Tel. Co. v. Borough of New Hope, 187 
U.S. 419, 23 S. Ct. 204, 47 L. Ed. 240, 1903 U.S. 
LEXIS 1659 (1903). 

An occupational tax may be imposed under 
state authority by a municipality upon the 
business of a telephone company. Postal Tele- 
graph-Cable Co. v. City of Richmond, 249 U.S. 
252, 39 S. Ct. 265, 63 L. Ed. 590, 1919 US. 
LEXIS 2174 (1919). 

A reasonable tax on telegraph poles imposed 
by a municipality is not unconstitutional, the 
telegraph company having accepted the provi- 
sions of the state law. Mackay Tel. & Cable Co. 
v. City of Little Rock, 250 U.S. 94, 39S. Ct. 428, 
63 L. Ed. 863, 1919 U.S. LEXIS 1719 (1919). 

While telephone end user charges are derived 
entirely from interstate commerce, the state 
may base a tax on that income by a properly- 
drawn statute. South Cent. Bell Tel. Co. v. 
Celauro, 735 S.W.2d 228, 1987 Tenn. LEXIS 
1069 (Tenn. 1987). 
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The sales tax may be collected on telephone 
end user charges if: (1) The taxed activity has a 
substantial nexus to the state; (2) The tax is 
fairly apportioned to the state; (3) The tax does 
not discriminate against interstate commerce; 
and (4) The tax is fairly related to services 
provided within the state. South Cent. Bell Tel. 
Co. v. Celauro, 735 S.W.2d 228, 1987 Tenn. 
LEXIS 1069 (Tenn. 1987). 


110. ———Vessels. 

States cannot require owners of vessels en- 
gaged in foreign commerce to pay a sum for 
every passenger brought into a port of the 
state. Smith v. Turner, 48 U.S. 288, 12 L. Ed. 
702, 1849 U.S. LEXIS 351 (1849); Henderson v. 
Mayor of N.Y., 92 U.S. 259, 23 L. Ed. 548, 1875 
U.S. LEXIS 1753 (1875); New York v. Compag- 
nie Generale Transatlantique, 107 U.S. 59, 2S. 
Ct. 87, 27 L. Ed. 383, 1882 U.S. LEXIS 1200 
(1883); Gloucester Ferry Co. v. Pennsylvania, 
114 U.S. 196, 5 S. Ct. 826, 29 L. Ed. 158, 1885 
U.S. LEXIS 1751 (1885). 

Vessels entering a port of a state cannot be 
required by the state to pay a percentage on 
their tonnage. State Tonnage Tax Cases, 79 
U.S. 204, 20 L. Ed. 370, 1870 U.S. LEXIS 1183 
(1870); Peete v. Morgan, 86 U.S. 581, 22 L. Ed. 
201, 1873 U.S. LEXIS 1467 (1874); Inman S.S. 
Co. v. Tinker, 94 U.S. 238, 24 L. Ed. 118, 1876 
U.S. LEXIS 1854 (1876). 

Vessels engaged in interstate commerce may 
be taxed at their home ports. Transportation 
Co. v. Wheeling, 99 U.S. 273, 25 L. Ed. 412, 
1878 U.S. LEXIS 1540 (1878). 

The Tennessee Act of 1879, taxing steamboat 
and railroad agents for the privilege of operat- 
ing such agencies, is valid under U.S. Const. 
art. 1, § 8, cl. 3, and not an interference with 
interstate commerce. Lightburne v. Taxing 
Dist., 72 Tenn. 219, 1880 Tenn. LEXIS 1 (1880). 

Cities cannot require persons running tow 
boats from the Gulf of Mexico to a city in a state 
to pay a license fee. Moran v. New Orleans, 112 
U.S. 69, 5 S. Ct. 38, 28 L. Ed. 653, 1884 U.S. 
LEXIS 1853 (1884). 

A state license fee, under the Wilson Act, as 
prerequisite to sale of intoxicating liquor over 
bar on steamboat within state boundaries, is 
valid exercise of police power, though the boat 
is engaged in interstate commerce, there being 
no interference with the commerce clause, since 
there is no property taxation whatever but only 
a tax for privilege of doing such a business 
while the boat is within the state’s jurisdiction. 
Foppiano v. Speed, 199 U.S. 501, 26 S. Ct. 138, 
50 L. Ed. 288, 1905 U.S. LEXIS 994 (1905). 


111. ——Food and Drugs. 

States may levy a tax on oleomargarine that 
is sold therein, or may prohibit its manufacture 
altogether. Hammond Packing Co. v. Montana, 
233 U.S. 331, 34S. Ct. 596, 58 L. Ed. 985, 1914 
U.S. LEXIS 1251 (1914). 
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Small packages (envelopes) of a food preser- 
vative suitable for the consumer which are 
associated in their interstate shipment, subse- 
quently sold separately, cannot be classed as 
original packages so as to escape a state law. 
Price v. Illinois, 238 U.S. 446, 35 S. Ct. 892, 59 
L. Ed. 1400, 1915 U.S. LEXIS 1577 (1915). 


112. —-—Gas and Oil. 

The business of selling gasoline at retail in 
quantities to suit customers, but not in the 
original packages, is properly taxable by the 
laws of the state, although, since the state itself 
produces no gasoline, it must of necessity have 
been brought into the state in interstate com- 
merce. Askren v. Continental Oil Co., 252 U.S. 
444, 40 S. Ct. 355, 64 L. Ed. 654, 1920 U.S. 
LEXIS 1522 (1920). 

A Minnesota corporation, shipping oil to 
warehouse in Tennessee for later distribution 
there by agents, was doing intrastate business 
in Tennessee, and having failed to qualify as a 
foreign corporation, could not sue on a contract 
involving intrastate business. Midland Linseed 
Prods. Co. v. Warren Bros. Co., 46 F.2d 870, 
1925 U.S. App. LEXIS 2581 (6th Cir. 1925). 

A state gasoline tax upon all sales of gasoline 
in state did not violate U.S. Const. art. 1, § 8, 
as applying to purchases made by air transport 
line on interstate trips across the state. There 
was no direct burden on interstate commerce. 
Eastern Air Transp., Inc. v. South Carolina Tax 
Comm’n, 285 U.S. 147, 52 S. Ct. 340, 76 L. Ed. 
673, 1932 U.S. LEXIS 429 (1932). 

Storage and withdrawal of gasoline brought 
into the state in interstate commerce is an 
intrastate transaction subject to a state privi- 
lege or excess tax, there being no tax on the 
gasoline, but on the privilege of storing and 
distributing it within the state. American Air- 
ways, Inc. v. Wallace, 57 F.2d 877, 1932 US. 
Dist. LEXIS 1156 (M.D. Tenn. 1932), affd, 287 
U.S. 565, 53 S. Ct. 15, 77 L. Ed. 498, 1932 U.S. 
LEXIS 40 (1932). 

State act taxing sellers, stores, and distribu- 
tors of gasoline does not impose unlawful bur- 
den upon or undertake to regulate interstate 
commerce in its application to interstate car- 
rier by airplanes. American Airways, Inc. v. 
Wallace, 57 F.2d 877, 1932 U.S. Dist. LEXIS 
1156 (M.D. Tenn. 1932), affd, 287 U.S. 565, 53 
S. Ct. 15, 77 L. Ed. 498, 1932 U.S. LEXIS 40 
(1932). 

Gasoline, purchased by railroad and brought 
into state, where it was stored pending later 
use in and without the state in interstate 
commerce, may be taxed by the state, as upon 
storage, it lost its interstate character. The 
prospective use of part in interstate commerce 
would make any burden upon such interstate 
commerce at the most only indirect. Nashville, 
C. & St. L. Ry. v. Wallace, 288 U.S. 249, 53 S. Ct. 
345, 77 L. Ed. 730, 1933 U.S. LEXIS 37, 87 
A.L.R. 1191 (1938). 
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The retail sale of gas at the burner tips by 
one who pipes the gas into the state or by a local 
distributor acquiring the gas from another who 
has similarly brought it into the state is subject 
to state taxation and regulation. Memphis 
Natural Gas Co. v. Beeler, 315 U.S. 649, 62 S. 
Ct. 857, 86 L. Ed. 1090, 1942 U.S. LEXIS 782 
(1942). 

Natural gas, diverted from interstate pipe- 
line to operate compressors used to maintain 
interstate flow, was in continuous flow until 
consumed by compressor engines and was not 
brought to rest in the state so as to be subject to 
use tax. Texas Gas Transmission Corp. v. Ben- 
son, 223 Tenn. 279, 444 S.W.2d 137, 1969 Tenn. 
LEXIS 486 (1969). 


113. ——Highways. 

Common carriers on the public highways, 
although engaged exclusively in interstate 
commerce, are subject to state regulation, anda 
privilege tax greater in amount than that im- 
posed on other vehicles may be imposed, and it 
is immaterial how the tax money is used. Clark 
v. Poor, 274 U.S. 554, 47 S. Ct. 702, 71 L. Ed. 
1199, 1927 U.S. LEXIS 644 (1927); Gatlin v. 
Harrison, 155 Tenn. 560, 296 S.W. 7, 1926 Tenn. 
LEXIS 79 (1926). 

A state may levy a tax upon motor vehicles 
engaged in interstate commerce for use of the 
public highways which is a fair contribution to 
the cost of construction, maintenance and regu- 
lation of traffic, but, as it is a direct burden on 
interstate commerce, it must appear that it is 
so levied in good faith for such purpose. The 
mere fact that it falls upon a user of the 
highways is not sufficient to make it valid 
under U.S. Const. art. 1, § 8. Interstate Tran- 
sit, Inc. v. Lindsey, 283 U.S. 1838, 51 S. Ct. 380, 
75 L. Ed. 953, 1931 U.S. LEXIS 188 (1931). 

A city or state which at its own expense 
furnishes streets and highways for the use of 
those engaged in interstate commerce may re- 
quire compensation for the use of such streets 
and highways, and if the charges are reason- 
able and uniform they constitute no burden on 
interstate commerce. DeLay vy. Chattanooga, 
180 Tenn. 316, 174 S.W.2d 929, 1943 Tenn. 
LEXIS 17 (1943). 

Imposition of use taxes on cost of compound- 
ing asphalt used by contractor in performance 
of state road construction contracts was not an 
attempt to impose tax on interstate commerce. 
Tennessee Blacktop, Inc. v. Benson, 494 S.W.2d 
760, 1973 Tenn. LEXIS 411 (Tenn. 1973). 


114. ——Intangibles. 

A state can tax intangibles outside its bor- 
ders if the intangibles are a part of the working 
capital invested within the state. American 
Bemberg Corp. v. Carson, 188 Tenn. 263, 219 
S.W.2d 169, 1949 Tenn. LEXIS 339 (1949). 


115. ——Intoxicating Liquor. 
The retailing of liquor does not constitute 
interstate commerce; and lessee of privilege of 
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running bar on vessel of Arkansas corporation 
operating between Arkansas and this state is 
lable for privilege license required by this state 
for maintaining bar while the vessel is at its 
port within jurisdiction of this state. Harrell v. 
Speed, 113 Tenn. 224, 81 S.W. 840, 1904 Tenn. 
LEXIS 19, 1 L.R.A. (n.s.) 639 (1904). 

A state cannot tax the privilege of selling 
intoxicating liquors on mail orders from other 
states, although the liquor is stored in the 
state, and upon mail order is delivered to a 
carrier in the state, since it is directly a tax on 
interstate commerce. Heyman v. Hays, 236 U.S. 
178, 35 S. Ct. 403, 59 L. Ed. 527, 1915 U.S. 
LEXIS 1747 (1915). 

Unstamped liquor being transported from 
Illinois through Tennessee to Mississippi for 
the purpose of sale in the latter state in viola- 
tion of its statutes was not subject to seizure in 
Tennessee. McCanless v. Graham, 177 Tenn. 
57, 146 S.W.2d 137, 1940 Tenn. LEXIS 11 
(1940). 


116. ——Lumber. 

Business of kiln drying, surfacing, and re- 
sawing lumber shipped from a point outside of 
this state, through the state, to points beyond 
the state on through bills of lading, and stopped 
in Tennessee only for this milling in transit 
operation, is not interstate business, the busi- 
ness being done wholly in the state by a local 
corporation and not being such as to burden 
transportation of the manufactured product. 
State tax on earnings from business was valid. 
Jorgensen-Bennett Mfg. Co. v. Knight, 156 
Tenn. 579, 3 S.W.2d 668, 1927 Tenn. LEXIS 
153, 60 A.L.R. 393 (1927), appeal dismissed, 
279 U.S. 877, 49 S. Ct. 185, 73 L. Ed.' 1013 
(1929), appeal dismissed, 278 U.S. 583, 49 S. 
Ct. 186, 73 L. Ed. 519, 1929 U.S. LEXIS 27 
(U.S. Jan. 21, 1929). 


117. ——Power. 

The generation of electricity by water power 
is essentially local, analogous to manufacture, 
and is separate from a later transfer across 
state lines; therefore, a Utah tax on the genera- 
tion does not violate U.S. Const. art. 1, § 8. 
Utah Power & Light Co. v. Pfost, 286 U.S. 165, 
52 S. Ct. 548, 76 L. Ed. 1038, 1932 U.S. LEXIS 
796 (1932). 

Sale by Tennessee Valley Authority of elec- 
tricity generated in Alabama and Kentucky to 
pipeline company engaged in interstate trans- 
portation of natural gas, which electricity was 
taken from high voltage lines through step 
down transformers for immediate use as power 
at compressor stations used to propel gas to 
northeastern United States, was local sale sub- 
ject to sales tax payable by pipeline company 
and such tax did not impose burden on inter- 
state commerce. Texas Eastern Transmission 
Corp. v. Benson, 480 S.W.2d 905, 1972 Tenn. 
LEXIS 338 (Tenn. 1972), appeal dismissed, 409 
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U.S. 1003, 93 S. Ct. 441, 34 L. Ed. 2d 295, 1972 
U.S. LEXIS 620 (1972). 


118. ——Tobacco. 

Tobacco products stored in public warehouses 
in Tennessee while awaiting orders from cus- 
tomers both within and outside state had come 
to rest, hence imposition by Tennessee of fran- 
chise and excise taxes did not constitute a 
burden on interstate commerce. R.J. Reynolds 
Tobacco Co. v. Carson, 187 Tenn. 157, 213 
S.W.2d 45, 1948 Tenn. LEXIS 422 (1948). 


119. ——Wharves. 

States may erect wharves, collect fees for the 
use thereof, and collect fees at quarantine sta- 
tions. Packet Co. v. Keokuk, 95 U.S. 80, 24 L. 
Ed. 377, 1877 U.S. LEXIS 2137 (1877); Packet 
Co. v. St. Louis, 100 U.S. 423, 25 L. Ed. 688, 
1879 U.S. LEXIS 1835 (Tenn. 1880); Packet Co. 
v. Catlettsburg, 105 U.S. 559, 26 L. Ed. 1169, 
1881 U.S. LEXIS 2157 (1882); Morgan’s S.S. 
Co. v. Louisiana Bd. of Health, 118 U.S. 455, 6 
S. Ct. 1114, 30 L. Ed. 237, 1886 U.S. LEXIS 
1945 (1886); Ouachita Packet Co. v. Aiken, 121 
U.S. 444, 7S. Ct. 907, 30 L. Ed. 976, 1887 U.S. 
LEXIS 2063 (1887). 

Wharfage fees cannot be charged to vessels of 
other states when such fees are not charged to 
local vessels of the state. Guy v. Baltimore, 100 
U.S. 434, 25 L. Ed. 748, 1879 U.S. LEXIS 1837 
(Tenn. Mar. 22, 1880). 


120. ——Waterways. 

The constitution of the United States does 
not prohibit states from improving harbors, 
bays, and rivers which are aids to commerce, 
nor from collecting toll for the use of improved 
natural waterways. County of Mobile v. Kim- 
ball, 102 U.S. 691, 26 L. Ed. 238, 1880 U.S. 
LEXIS 2080 (Tenn. 1880); Sands v. Manistee 
River Imp. Co., 123 U.S. 288, 8S. Ct. 113, 31 L. 
Ed. 149, 1887 U.S. LEXIS 2171 (1887). 


121. —Taxation and Regulation of For- 
eign Corporations. 

States may prescribe terms upon which for- 
eign corporations may do business within their 
limits, and may impose a tax or fee for the 
privilege of maintaining an office within the 
state. Paul v. Virginia, 75 U.S. 168, 19 L. Ed. 
357, 1868 U.S. LEXIS 1092 (1868), questioned, 
Fabe v. United States Dep’t of Treasury, 939 
F.2d 341, 1991 U.S. App. LEXIS 15506 (6th Cir. 
Ohio 1991), questioned, McDiarmid v. Economy 
Fire & Casualty Co., 604 F. Supp. 105, 1984 
U.S. Dist. LEXIS 24651 (S.D. Ohio 1984), lim- 
ited, Buck Stove & Range Co. v. Vickers, 226 
U.S. 205, 33 S. Ct. 41, 57 L. Ed. 189, 1912 U.S. 
LEXIS 2146, 3 A.F.T.R. (P-H) 2868 (1912), lim- 
ited, Western Union Tel. Co. v. Kansas ex rel. 
Coleman, 216 U.S. 1, 30 S. Ct. 190, 54 L. Ed. 
355, 1910 U.S. LEXIS 1870 (1910), questioned, 
Smith v. PacifiCare Behavioral Health of Cali- 
fornia, Inc., 93 Cal. App. 4th 139, 113 Cal. Rptr. 
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2d 140, 2001 Cal. App. LEXIS 842, 2001 Cal. 
Daily Op. Service 9230, 2001 D.A.R. 11463, 
questioned, Hamilton Life Ins. Co. v. Republic 
Nat'l Life Ins. Co., 291 F. Supp. 225, 1968 U.S. 
Dist. LEXIS 12404 (D.Tenn. 1968), questioned, 
Monarch Life Ins. Co. v. Loyal Protective Life 
Ins. Co., 217 F. Supp. 210, 1963 U.S. Dist. 
LEXIS 10332 (D. Tenn. 1963), questioned, 
Owens v. Aetna Life & Casualty Co., 654 F.2d 
218, 1981 U.S. App. LEXIS 11903, 1981-1 Trade 
Cas. (CCH) P64154 (6th Cir. 1981), questioned, 
Calvert Fire Ins. Co. v. Sussex Mut. Ins. Co., 
532 F. Supp. 393, 1981 U.S. Dist. LEXIS 18598 
(D. Tenn. 1981), questioned, Wadsworth v. 
Whaland, 562 F.2d 70, 1977 U.S. App. LEXIS 
11707, 1 Employee Benefits Cas. (BNA) 1464 
(6th Cir. 1977), questioned, Anglin v. Blue 
Shield, 693 F.2d 315, 1982 U.S. App. LEXIS 
24154, 1982-83 Trade Cas. (CCH) P65031 (6th 
Cir. 1982), questioned, Fabe v. United States 
Dep’t of Treasury, 939 F.2d 341, 1991 U.S. App. 
LEXIS 15506 (6th Cir. Ohio 1991), questioned, 
Crafts v. Federal Trade Com., 244 F.2d 882, 
1957 U.S. App. LEXIS 4926, 1957 Trade Cas. 
(CCH) P68641 (6th Cir. 1957), questioned, 
Western & Southern Life Ins. Co. v. State Bd. of 
Equalization, 451 U.S. 648, 101 S. Ct. 2070, 68 
L. Ed. 2d 514, 1981 U.S. LEXIS 102 (1981), 
questioned, Darr v. Mutual Life Ins. Co., 169 
F.2d 262, 1948 U.S. App. LEXIS 3027, 1948 Am. 
Lab. Cas. 1349, 15 Lab. Cas. (CCH) P64620, 8 
Wage & Hour Cas. (BNA) 124 Ins. Co., (6th Cir. 
1948), questioned, American Hospital & Life 
Ins. Co. v. Federal Trade Com., 243 F.2d 719, 
1957 U.S. App. LEXIS 5240, 1957 Trade Cas. 
(CCH) P68675 (6th Cir. 1957), questioned, 
Freeman v. Chicago Title & Trust Co., 505 F.2d 
527, 1974 U.S. App. LEXIS 6201, 1974 Trade 
Cas. (CCH) P75332, 1974-2 Trade Cas. (CCH) 
P75332 (6th Cir. 1974), questioned, McDiarmid 
v. Economy Fire & Casualty Co., 604 F. Supp. 
105, 1984 U.S. Dist. LEXIS 24651 (S.D. Ohio 
1984), questioned, In re Rubin, 160 B.R. 269, 
1993 Bankr. LEXIS 1475, 24 Bankr. Ct. Dec. 
(LRP) 1365, Bankr. L. Rep. (CCH) P75506, 
questioned, Barnett Bank, N.A. v. Gallagher, 43 
F.3d 631, 1995 U.S. App. LEXIS 1961, 8 Fla. L. 
Weekly Fed. C 1005 (6th Cir. 1995), questioned, 
Gardella v. Chandler, 79 F. Supp. 260, 1948 
U.S. Dist. LEXIS 2271 (D. Tenn. 1948), ques- 
tioned, Pierucci v. Continental Casualty Co., 
418 F. Supp. 704, 1976 U.S. Dist. LEXIS 13411, 
1976-2 Trade Cas. (CCH) P61110 (D. Tenn. 
1976), questioned, Allied Financial Services, 
Inc. v. Foremost Ins. Co., 418 F. Supp. 157, 1976 
U.S. Dist. LEXIS 13786 ( D. Tenn. 1976), su- 
perseded by statute as stated in, City of 
Charleston v. Government Employees Ins. Co., 
869 F. Supp. 378, 1994 U.S. Dist. LEXIS 17677 
(D. Tenn. 1994), overruled in part, United 
States v. South-Eastern Underwriters Ass’n, 
322 U.S. 533, 64 S. Ct. 1162, 88 L. Ed. 1440, 
1944 U.S. LEXIS 1199, 1944 Trade Cas. (CCH) 
P57253 (1944); Cooper Mfg. Co. v. Ferguson, 
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113 U.S. 727, 5S. Ct. 739, 28 L. Ed. 1137, 1885 
U.S. LEXIS 1726 (1885); Pembina Consol. Sil- 
ver Mining & Milling Co. v. Pennsylvania, 125 
U.S. 181, 8S. Ct. 737, 31 L. Ed. 650, 1888 U.S. 
LEXIS 1926 (1888); Hooper v. California, 155 
U.S. 648, 15S. Ct. 207, 39 L. Ed. 297, 1895 U.S. 
LEXIS 2113 (1895); New York v. Roberts, 171 
U.S. 658, 19 S. Ct. 58, 43 L. Ed. 323, 1898 U.S. 
LEXIS 1630 (1898). 

New York corporation with its principal office 
in that state which had established local offices 
in Tennessee through which salesmen sold se- 
curities on commission were subject to privilege 
tax on such offices and collection of such taxes 
did not constitute a burden on interstate com- 
merce even though all orders were accepted in 
New York. King Merritt & Co. v. Worrall, 212 
Tenn. 141, 368 S.W.2d 745, 1963 Tenn. LEXIS 
406 (1963). 

A railroad cannot obtain relief from the as- 
sessment of its property for state taxation on 
the ground that the amount of taxes is so much 
higher in that state so as to restrain interstate 
commerce where the railroad does not allege or 
contend that its properties are being taxed any 
higher than purely intrastate railroads or intr- 
astate utilities in the same state. Louisville & 
N.R.R. v. Public Serv. Comm’n, 249 F. Supp. 
894, 1966 U.S. Dist. LEXIS 10536 (M.D. Tenn. 
1966), affd, 389 F.2d 247, 1968 U.S. App. 
LEXIS 8054 (6th Cir. Tenn. 1968). 

Imposition of excise and franchise taxes pro- 
vided by chapters 27 and 29 of title 67 (title 67, 
chapter 4, former parts 8 and 9) upon foreign oil 
pipeline company which maintained pipeline 
across state, maintained right-of-way and other 
valuable properties in the state in its corporate 
capacity and exercised its corporate franchise 
within the state did not amount to a violation of 
the due process and commerce clauses of the 
United States constitution. Mid-Valley Pipeline 
Co. v. King, 221 Tenn. 724, 431 S.W.2d 277, 
1968 Tenn. LEXIS 532 (1968), appeal dis- 
missed, 393 U.S. 321, 89S. Ct. 556, 21 L. Ed. 2d 
517, 1969 U.S. LEXIS 2869 (1969). 

The Tennessee Investor Protection Act 
(T.C.A. § 48-103-101 et seq.), the Tennessee 
Business Combination Act (T.C.A. § 48-103- 
201 et seq.), the Tennessee Control Share Ac- 
quisition Act (T.C.A. § 48-103-301 et seq.), and 
the Tennessee Authorized Corporation Protec- 
tion Act (T.C.A. § 48-103-401 et seq.) violate 
the commerce clause to the extent they apply to 
target corporations organized under the laws of 
states other than Tennessee. Tyson Foods, Inc. 
v. McReynolds, 865 F.2d 99, 1989 U.S. App. 
LEXIS 490 (6th Cir. Tenn. 1989). 


122. ——Doing Business in the State. 

If railroad companies existing under the stat- 
utes of different states consolidate, a statute 
requiring a fee for filing articles of consolida- 
tion is not a tax on interstate commerce. Ashley 
v. Ryan, 153 U.S. 486, 14 S. Ct. 865, 38 L. Ed. 
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773, 1894 U.S. LEXIS 2194, 8 Ohio F. Dec. 215 
(1894). 

For the purpose of erecting a single factory 
within the state, it was unnecessary for a 
foreign corporation to comply with the state 
statute specifying prerequisites to foreign cor- 
porations doing business in the state. Davis & 
Rankin Bldg. & Mfg. Co. v. Caigle, 53 S.W. 240, 
1899 Tenn. Ch. App. LEXIS 69 (Tenn. Ch. App. 
1899). 

One claiming to be the agent of a foreign 
corporation is not engaged in interstate com- 
merce so as not to be subject to taxation under 
state laws, where he sold goods in state by 
sample, forwarded orders to foreign branch 
house from which he received the goods ordered 
and delivered them to the purchasers, in view 
of fact that the goods were consigned and 
charged to him individually without reference 
to the persons to whom he sold them, and that 
he broke the original packages on receipt 
thereof, and that the foreign corporation had a 
branch house in the state. Kimmell v. State, 
104 Tenn. 184, 56 S.W. 854, 1899 Tenn. LEXIS 
26 (1899). 

States cannot impose a tax which is in any 
way a burden upon interstate commerce, but a 
tax may be imposed on corporations engaged in 
interstate commerce for such part of their busi- 
ness as is wholly within the state imposing the 
tax and which does not affect their interstate 
business. Allen v. Pullman’s Palace Car Co., 
191 U.S. 171, 24S. Ct. 39, 48 L. Ed. 134, 1903 
U.S. LEXIS 1475 (1903). 

States cannot require that foreign corpora- 
tions engaged in interstate commerce shall, as 
a condition to do business in the state, file 
certain statements, pay specified fees, and ob- 
tain a license from the state. International 
Textbook Co. v. Pigg, 217 U.S. 91, 30S. Ct. 481, 
54 L. Ed. 678, 1910 U.S. LEXIS 1946 (1910). 

States may require foreign insurance compa- 
nies doing business in the state to pay a tax on 
an excess of premiums received over losses and 
expenses on business done within the state. 
New York Life Ins. Co. v. Deer Lodge County, 
231 U.S. 495, 34S. Ct. 167, 58 L. Ed. 332, 1913 
U.S. LEXIS 2527 (1913). 

Kentucky trading stamp corporation which 
maintained office and warehouse in Kentucky 
and sent agents into Tennessee to sell stamps 
to local merchants and which contracted with 
local shop to redeem stamps in Tennessee at a 
commission was subject to privilege tax as a 
trading stamp company doing business in Ten- 
nessee and was not immune from such tax 
under commerce clause of United States consti- 
tution. M. & M. Stamp Co., Inc. v. Harris, 212 
Tenn. 158, 368 S.W.2d 752, 1963 Tenn. LEXIS 
408 (1963). 


123. ——Tax on Capital Stock. 
States may provide for taxing the capital 
stock of carriers engaged in interstate transpor- 
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tation, by taking as a basis the proportion that 
the miles operated in the state bear to the 
whole number of miles of the line of the carrier. 
Pullman’s Palace Car Co. v. Pennsylvania, 141 
U.S. 18, 11 S. Ct. 876, 35 L. Ed. 613, 1891 U.S. 
LEXIS 2494 (U.S. May 25, 1891). 

Foreign corporations engaged in interstate 
commerce cannot be required by a state to pay 
a designated percent upon their capital stock as 
a tax before being permitted to do business in 
the state. Western Union Tel. Co. v. Kansas ex 
rel. Coleman, 216 U.S. 1, 30 S. Ct. 190, 54 L. 
Ed. 355, 1910 U.S. LEXIS 1870 (1910); Pull- 
man Co. v. Kansas ex rel. Coleman, 216 U.S. 56, 
30 S. Ct. 232, 54 L. Ed. 378, 1910 U.S. LEXIS 
1871 (1910); Ludwig v. Western Union Tel. Co., 
216 U.S. 146, 30S. Ct. 280, 54 L. Ed. 423, 1910 
U.S. LEXIS 1881 (1910). 

The mere fact that a corporation is engaged 
in interstate commerce does not exempt its 
property from state taxation nor preclude the 
state from fixing a privilege tax or entrance fee 
upon its right to enter a foreign state and 
transact business; and resort may be held to 
the receipts on the property or capital employed 
by such foreign corporation as a measure of a 
tax which is lawful authority within the state. 
Atlas Powder Co. v. Goodloe, 131 Tenn. 490, 175 
S.W. 547, 1914 Tenn. LEXIS 123 (1914). 

Acts 1909, ch. 504, exacting privilege tax 
measure by authorized capital stock from for- 
eign companies coming into state to do business 
herein is not invalid as imposing unconstitu- 
tional burden on interstate powder manufac- 
turer, which sells powder in interstate com- 
merce and which maintains factory and 
warehouses in state from which it fills orders 
for interstate and intrastate shipments. Atlas 
Powder Co. v. Goodloe, 131 Tenn. 490, 175 S.W. 
547, 1914 Tenn. LEXIS 123 (1914). 

The imposition of a state tax as a condition of 
admitting a foreign corporation engaged in in- 
terstate commerce to do business in a state, 
based upon its capital stock, and of a franchise 
tax based upon capital, surplus and undivided 
profits, constitutes a burden on interstate com- 
merce. Looney v. Crane Co., 245 U.S. 178, 38 S. 
Ct. 85, 62 L. Ed. 230, 1917 U.S. LEXIS 1728 
(1917). 

The imposition of an excise tax as a condition 
of admitting a foreign manufacturing corpora- 
tion engaged in both local and interstate com- 
merce based upon capital stock without limita- 
tion of amount is an unlawful burden on 
interstate commerce. International Paper Co. v. 
Massachusetts, 246 U.S. 135, 38 S. Ct. 292, 62 
L. Ed. 624, 1918 U.S. LEXIS 1528, 1918C Ann. 
Cas. 617 (1918); Locomobile Co. of Am. v. Mas- 
sachusetts, 246 U.S. 146, 38 S. Ct. 298, 62 L. 
Ed. 631, 1918 U.S. LEXIS 1529 (1918). 

A state has a right to tax all of a corporation’s 
property therein without regard to its use in 
interstate commerce, and to impose a license 
fee or excise on its local business. It may impose 
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an annual license “of 5¢ on each $100 of the 
proportion of its issued capital stock * * * 
represented by business transacted and prop- 
erty located in this state.” Western Cartridge 
Co. v. Emmerson, 281 U.S. 511, 50S. Ct. 383, 74 
L. Ed. 1004, 1980 U.S. LEXIS 405 (1930). 


124. ——Franchise Tax. 

Qualifications by a foreign corporation to do 
business in the state does not give the state the 
right to levy a franchise tax which burdens the 
sale in the original packages of goods imported. 
Anglo-Chilean Nitrate Sales Corp. v. Alabama, 
288 U.S. 218, 53 S. Ct. 373, 77 L. Ed. 710, 1933 
U.S. LEXIS 36 (1933). 

The franchise of a corporation that is en- 
gaged in interstate commerce may be taxed by 
a municipal corporation existing within a state 
where such corporation is engaged in business. 
Atlantic & Pac. Tel. Co. v. Philadelphia, 190 
U.S. 160, 23 S. Ct. 817, 47 L. Ed. 995, 1903 U.S. 
LEXIS 1543 (1903). 

A foreign corporation engaged in the manu- 
facture of flour in its home state, which it sells 
to wholesale dealers throughout the country, is 
engaged in business and therefore liable to an 
excise tax within a state in which it has an 
office where it employs several salesmen for the 
purpose of inducing local tradesmen to carry 
and deal in its flour, who solicit and take orders 
from retail dealers and turn them over to the 
nearest wholesale dealer. Cheney Bros. Co. v. 
Massachusetts, 246 U.S. 147, 38S. Ct. 295, 62 
L. Ed. 632, 1918 U.S. LEXIS 1530 (1918). 

State franchise tax on foreign corporation, 
constructing bridge over boundary river, held 
valid, such tax not being one on interstate 
business, but on the privilege of doing business, 
and the corporation not being a federal agency. 
Arkansas & Memphis Ry. Bridge & Term. Co. v. 
State, 174 Ark. 420, 295 S.W. 378, 1927 Ark. 
LEXIS 374 (1927), cert. denied, 275 U.S. 548, 
48 S. Ct. 85, 72 L. Ed. 419, 1927 U.S. LEXIS 
490 (1927). 

In determining whether commissioner has 
abused his discretion in imposing excise and 
franchise taxes on foreign corporation doing 
business in Tennessee the mere fact that for- 
mula for franchise tax gives a factor of more 
than 99% does not per se invalidate the use of 
formula or show that Tennessee has taxed 
extraterritorial values since entire coordinate 
scheme of taxation must be considered. Ameri- 
can Bemberg Corp. v. Carson, 188 Tenn. 263, 
219 S.W.2d 169, 1949 Tenn. LEXIS 339 (1949). 


125. ——Net Earnings and Income. 

A tax on a foreign corporation leasing refrig- 
erator cars to railway companies upon the basis 
of earning from the operation within the state, 
although largely derived from interstate com- 
merce, and which is in lieu of all other taxes, 
and a part of the general taxation system, is not 
an unlawful burden on interstate commerce. 
Cudahy Packing Co. v. Minnesota, 246 U.S. 
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450, 38 S. Ct. 373, 62 L. Ed. 827, 1918 US. 
LEXIS 1566 (1918). 

A state net income tax, incidentally affecting 
carriers engaged in interstate commerce by 
taxing that portion of their income derived from 
business transacted and property located 
within the state, is not an unconstitutional 
interference with or regulation of commerce 
among the states. United States Glue Co. v. 
Oak Creek, 247 U.S. 321, 38 S. Ct. 499, 62 L. 
Ed. 1135, 1918 U.S. LEXIS 1913 (1918). 

A tax based on the net profits earned within 
the state, though these profits may have been 
derived mainly from interstate commerce, 
whether it be deemed a property tax or a 
franchise tax, is not obnoxious to the commerce 
clause. Underwood Typewriter Co. v. Chamber- 
lain, 254 U.S. 113, 41 S. Ct. 45, 65 L. Ed. 165, 
1920 U.S. LEXIS 1213 (1920). 

An apportionment of a corporation’s income 
to one state for taxation must be reasonable 
and not arbitrary, otherwise it will violate U.S. 
Const. art. 1, § 8. Hans Rees’ Sons v. North 
Carolina ex rel. Maxwell, 283 U.S. 123, 51 S. 
Ct. 385, 75 L. Ed. 879, 1931 U.S. LEXIS 133 
(1931). 

Where, in determining the amount of net 
earnings of a domestic radio broadcasting cor- 
poration subject to the excise tax imposed by 
§§ 67-2701, 67-2706—67-2712 (former § 67-4- 
801, 67-4-809, 67-4-810), the commissioner 
used the proportion of the gross receipts in 
Tennessee to the amount of the gross receipts 
everywhere, and it was conceded by the corpo- 
ration that if it was liable at all the method of 
computing the tax was correct, and where the 
evidence was to the effect that most of the 
revenue came from local advertisers and that 
listeners outside the state were not numerous, 
such corporation was not protected from liabil- 
ity by the provisions of the commerce clause. 
WDOD Broadcasting Corp. v. Stokes, 180 Tenn. 
677, 177 S.W.2d 837, 1941 Tenn. LEXIS 8 
(1941). 

Even if taxpayer’s business is wholly in in- 
terstate commerce, a nondiscriminatory tax by 
Tennessee upon the net income of a foreign 
corporation having a commercial domicile there 
or upon net income derived from within the 
state is not prohibited by the commerce clause. 
Memphis Natural Gas Co. v. Beeler, 315 U.S. 
649, 62 S. Ct. 857, 86 L. Ed. 1090, 1942 U.S. 
LEXIS 782 (1942). 

Statement of United States supreme court in 
Memphis Natural Gas Co. v. Beeler, 315 U.S. 
649, 62 S. Ct. 857, 86 L. Ed. 1090, 1942 U.S. 
LEXIS 782 (1942), “in any case if taxpayer’s 
business were wholly in interstate commerce, a 
nondiscriminatory tax by Tennessee upon the 
net income of a foreign corporation having a 
commercial domicile there ... or upon net in- 
come derived from within the state ... is not 
prohibited by the Commerce Clause ...” was not 
obiter dicta and the Tennessee supreme court is 
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bound thereby. Memphis Natural Gas Co. v. 
McCanless, 180 Tenn. 695, 177 S.W.2d 843, 
1944 Tenn. LEXIS 338, writ of cert. denied 323 
U.S. 785, 65 S. Ct. 275, 89 L. Ed. 627 (1944). 

Mere fact that net earnings upon which a tax 
is based is derived from interstate business in 
Tennessee does not necessarily impose a bur- 
den on interstate commerce. American Bem- 
berg Corp. v. Carson, 188 Tenn. 263, 219 S.W.2d 
169, 1949 Tenn. LEXIS 339 (1949). 


126. ——Suits. 

A foreign corporation engaged in interstate 
commerce only is not for that reason immune 
from the service of process under the laws of the 
state in which it is carrying on such business. 
International Harvester Co. v. Kentucky, 234 
U.S. 579, 34 S. Ct. 944, 58 L. Ed. 1479, 1914 
U.S. LEXIS 1109 (1914). 

A foreign corporation booking theatrical acts 
in the state was doing intrastate business in 
the state and may be required by state statute 
to file a copy of its charter with the secretary of 
state as a prerequisite to suing in the state, as 
interstate commerce was not affected under 
U.S. Const. art. 1, § 8, cl. 3. Interstate Amuse- 
ment Co. v. Albert, 239 U.S. 560, 36 S. Ct. 168, 
60 L. Ed. 439, 1916 U.S. LEXIS 1931 (1916). 

The state statutes in regard to foreign corpo- 
rations have no application to interstate com- 
merce. Accordingly, when a corporation goes 
into a state other than that of its origin to 
collect, according to the usual or prevailing 
methods, the amount which has become due in 
transactions in interstate commerce, the state 
cannot, consistently with the limitation arising 
from the commerce clause, obstruct the attain- 
ment of that purpose. Burton Explosives, Inc. v. 
Strider, 25 Tenn. App. 440, 158 S.W.2d 731, 
1941 Tenn. App. LEXIS 129 (1941). 

A foreign corporation, although transacting 
intrastate business in Tennessee with various 
people, without complying with the statutes, is 
not precluded by reason of its failure to comply 
with such statutes from suing in the state 
courts on a contract constituting interstate 
business. Burton Explosives, Inc. v. Strider, 25 
Tenn. App. 440, 158 S.W.2d 731, 1941 Tenn. 
App. LEXIS 129 (1941). 


127. —Privilege Taxes. 

A state cannot lay a privilege tax, or any 
other tax, on interstate commerce in any form, 
whether by duties on transportation of goods, 
or on receipts derived therefrom, or on the 
business or occupation of transportation, be- 
cause such a tax is a burden on and regulation 
of interstate commerce, which belongs solely to 
congress. Illinois Cent. R.R. v. City of Memphis, 
21 Tenn. App. 327, 110 S.W.2d 352, 1936 Tenn. 
App. LEXIS 73 (Tenn. Ct. App. 1936). 

A state cannot tax interstate commerce, ei- 
ther by levying a tax upon the business which 
constitutes such commerce, or by taxing the 
privilege of engaging in it. State v. Southern Oil 


Art. 1, § 8 


Service, Inc., 174 Tenn. 232, 124 S.W.2d 704, 
1938 Tenn. LEXIS 84 (1939). 

The mere fact that net earnings upon whicha 
privilege tax is assessed were derived from 
interstate business done in Tennessee does not 
show an unlawful burden on interstate com- 
merce. American Bemberg Corp. v. Carson, 188 
Tenn. 263, 219 S.W.2d 169, 1949 Tenn. LEXIS 
339 (1949). 


128. ——Solicitation of Business. 

Power of congress to regulate commerce 
among the states is violated by state act requir- 
ing privilege payment from sellers by sample in 
certain counties who have no regular licensed 
business place therein, insofar as the act ap- 
plies to those soliciting sale for foreign persons 
or firms. Robbins v. Shelby County Taxing 
Dist., 120 U.S. 489, 7S. Ct. 592, 30 L. Ed. 694, 
1887 U.S. LEXIS 1993 (1887). 

A privilege tax on the business of soliciting in 
Tennessee by local firm representing nonresi- 
dent wholesalers, purchases of goods held in 
other states to be delivered after the orders are 
taken, is a direct burden on interstate com- 
merce and is violative of U.S. Const. art. 1, § 8. 
Interstate commerce cannot be taxed, even in 
the person of a resident of the state. Stockard v. 
Morgan, 185 U.S. 27, 22 S. Ct. 576, 46 L. Ed. 
785, 1902 U.S. LEXIS 2236 (1902). 

States cannot impose a license tax upon per- 
sons who solicit sales of goods in one state that 
are to be shipped from another state for deliv- 
ery to the purchasers. Crenshaw v. Arkansas, 
227 U.S. 389, 33. S. Ct. 294, 57 L. Ed. 565, 1913 
U.S. LEXIS 2311 (1918). 

A state may not, consistently with the com- 
merce clause of the federal constitution, impose 
a license tax upon a nonresident merchant 
traveling from place to place within the state, 
and soliciting orders by sample, lists and cata- 
logs for goods which are afterward shipped into 
the state in carload lots to his order, and which 
he delivers from the cars to the persons order- 
ing them. Stewart v. Michigan, 232 U.S. 665, 34 
S. Ct. 476, 58 L. Ed. 786, 1914 U.S. LEXIS 1295 
(1914). 

Transaction whereby dealer sold coal for de- 
livery to buyer’s customers in other states was 
interstate commerce and not subject to regula- 
tion by state law requiring license. Flanagan v. 
Federal Coal Co., 267 U.S. 222, 45 S. Ct. 233, 69 
L. Ed. 583, 1925 U.S. LEXIS 366 (1925). 


129. ———Agents. 

Agents of carriers engaged in carrying freight 
from one state into another cannot be required 
to pay a license fee in the state where the agent 
is located. McCall v. California, 136 U.S. 104, 
10 S. Ct. 881, 34 L. Ed. 391, 1890 U.S. LEXIS 
2202 (1890); Norfolk & W.R.R. v. Pennsylvania, 
136 U.S. 114, 10S. Ct. 958, 34 L. Ed. 394, 1890 
U.S. LEXIS 2203 (1890); Crutcher v. Kentucky, 
141 US. 47, 11S. Ct. 851, 35 L. Ed. 649, 1891 
U.S. LEXIS 2497 (U.S. May 25, 1891). 
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Municipal corporations cannot require 
agents or persons soliciting orders for goods on 
behalf of manufacturers of other states to pay a 
license tax. Brennan v. Titusville, 153 U.S. 289, 
14 8S. Ct. 829, 38 L. Ed. 719, 1894 U.S. LEXIS 
2184 (1894). 

Statutory imposition of privilege tax on occu- 
pation of agent in the state for laundries out- 
side the state does not violate the commerce 
clause, since the agent is not engaged in “com- 
merce,” which term implies trade or traffic. 
Smith v. Jackson, 103 Tenn. 673, 54 S.W. 981, 
1899 Tenn. LEXIS 145, 47 L.R.A. 416 (1899). 

The statute of a state imposing a tax upon 
persons who act as agents for the owners of 
property without the state, and who make sales 
of such property by sample within such state, 
violates the commerce clause of the federal 
constitution. Stockard v. Morgan, 185 U.S. 27, 
22 S. Ct. 576, 46 L. Ed. 785, 1902 U.S. LEXIS 
2236 (1902); Rearick v. Pennsylvania, 203 U.S. 
507, 27 S. Ct. 159, 51 L. Ed. 295, 1906 U.S. 
LEXIS 1616 (1906). 

The business of erecting lightning rods as 
agent of a nonresident manufacturer on whose 
behalf the agent had solicited the orders for the 
sale of the rods may be subjected to municipal 
license without violating the commerce clause 
of the federal constitution, although the seller 
was to bear the expense of erecting the rods. 
Browning v. Waycross, 233 U.S. 16, 34 S. Ct. 
578, 58 L. Ed. 828, 1914 U.S. LEXIS 1265 
(1914). 

A foreign sewing machine company is liable 
to license, where the company maintains a 
regular store from which local agents are sup- 
plied with machines to be taken into the rural 
districts for sale or rent. Singer Sewing Mach. 
Co. v. Brickell, 233 U.S. 304, 34S. Ct. 493, 58 L. 
Ed. 974, 1914 U.S. LEXIS 1290 (1914). 


130. ———Peddlers. 

A state may require peddlers to take out a 
license, and may fix a penalty for a failure to do 
so, where the articles sold by such peddlers 
were not manufactured beyond the limits of the 
state. Emert v. Missouri, 156 U.S. 296, 15S. Ct. 
367, 39 L. Ed. 430, 1895 U.S. LEXIS 2135 
(1895). 

Peddlers may be required by a state statute 
to obtain a license to sell goods in that state 
belonging to residents in other states, when no 
discrimination is made between articles manu- 
factured and owned by residents of other states 
and those manufactured and owned by resi- 
dents of that state. Emert v. Missouri, 156 U.S. 
296, 15 S. Ct. 367, 39 L. Ed. 430, 1895 U.S. 
LEXIS 2135 (1895). 


131. ——Express Companies. 

Tennessee privilege tax imposed for doing 
business as an express company in the state is 
not unconstitutional in its application to a 
company none of the business of which is done 
solely within the state, where no intention to 
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obstruct or prohibit such company from doing 
its business of commerce between the states 
can be inferred. Memphis & L.R.R. v. Nolan, 14 
F. 532, 1882 U.S. App. LEXIS 2786 (W.D. Tenn. 
Sep. 9, 1882). 


132. ——Gas and Oil. 

Oil shipped from Illinois to county in Tennes- 
see upon orders already taken there by travel- 
ing salesman of Indiana corporation, and there 
delivered to him, and balance of car of similar 
oil rebilled to another county in Tennessee 
where orders therefrom were filled, was en- 
tirely in interstate commerce, and the corpora- 
tion could not be subjected to a privilege tax 
without directly burdening interstate com- 
merce. Western Oil Ref. Co. v. Lipscomb, 244 
U.S. 346, 37 S. Ct. 623, 61 L. Ed. 1181, 1917 
U.S. LEXIS 1644 (1917). 

Acts 1931 (2nd E. S.), ch. 13, art. 3, § 1, item 
62, levying a privilege tax on all oil shipped into 
the state and held in depots for sale after 
processing, is not unconstitutional as being 
discriminatory against interstate commerce. 
Spur Distrib. Co. v. Lindsey, 166 Tenn. 424, 62 
S.W.2d 53, 1932 Tenn. LEXIS 151 (Tenn. 1932), 
appeal dismissed, 290 U.S. 588, 54S. Ct. 81, 78 
L. Ed. 519, 19383 U.S. LEXIS 477 (1933). 

Gasoline in tank cars on distributor’s spur 
track, not for storage purposes, but where there 
were no outlets for unloading, does not consti- 
tute a complete delivery, the gasoline is still in 
interstate commerce and the privilege tax is not 
imposed until the cars are placed for unloading. 
Campbell Oil Co. v. Bates, 172 Tenn. 632, 113 
S.W.2d 756, 1937 Tenn. LEXIS 108 (1937). 


133. ——Mail Order Companies. 

Statute authorizing state commissioner of 
revenue’s imposition of a duty on mail order 
companies to register as dealers in Tennessee 
and collect use tax on their mail order sales 
violated commerce clause of United States con- 
stitution. Bloomingdale’s by Mail, Ltd. v. Hud- 
dleston, 848 S.W.2d 52, 1992 Tenn. LEXIS 703 
(Tenn. 1992), rehearing denied, — S.W.2d —, 
1993 Tenn. LEXIS 52 (Tenn. Feb. 22, 1993), 
cert. denied, 509 U.S. 907, 113 S. Ct. 3002, 125 
L. Ed. 2d 694, 1993 U.S. LEXIS 4298 (1993). 


134. ——Manufacturers. 

The imposition of a tax of $1.20 per barrel for 
the privilege of manufacturing beer in the state 
is not unconstitutional as placing a burden 
upon interstate commerce, by operating as a 
restriction on interstate commerce. Lindsey v. 
William Gerst Brewing Co., 168 Tenn. 62, 73 
S.W.2d 703, 1934 Tenn. LEXIS 20 (1934). 

A tax imposed by the state upon the privilege 
of manufacturing a commodity in the state is 
not violative of U.S. Const. art. 1,§ 8 as placing 
a burden upon interstate commerce. Lindsey v. 
William Gerst Brewing Co., 168 Tenn. 62, 73 
S.W.2d 703, 1934 Tenn. LEXIS 20 (1934). 
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A tax upon the privilege of manufacturing an 
article within the state is not unconstitutional, 
although the article was manufactured with 
the intention of shipping the finished product, 
or a part thereof, into another state. Lindsey v. 
William Gerst Brewing Co., 168 Tenn. 62, 73 
S.W.2d 703, 1934 Tenn. LEXIS 20 (1934). 

The mere fact that a tax by the state on the 
privilege of manufacturing an article in the 
state affects the amount of the manufactured 
products shipped in interstate commerce does 
not render such tax invalid. Lindsey v. William 
Gerst Brewing Co., 168 Tenn. 62, 73 S.W.2d 
703, 1934 Tenn. LEXIS 20 (19384). 


135. —-—Motor Carriers. 

Lease of trucks was taxable under Retailers’ 
Sales Tax Act (Code § 67-3001 et seq., (now 
§ 67-6-101 et seq.)) and fact that trucks were 
used by lessee in interstate commerce did not 
make tax violative of the commerce clause of 
the constitution. Central Transp. Co. v. Atkins, 
202 Tenn. 512, 305 S.W.2d 940, 1957 Tenn. 
LEXIS 416, cert. denied, 355 U.S. 913, 78S. Ct. 
343, 2 L. Ed. 2d 274, 1958 U.S. LEXIS 1705 
(Jan. 6, 1958). 


136. ——Photography. 

A peddler’s license may not be required by a 
state of an agent of a nonresident portrait 
manufacturer to whom the latter ships por- 
traits made to fill orders taken by local solici- 
tors, and in separate parcels, frames for such 
portraits, the orders for which contemplate 
delivery in appropriate frames which the cus- 
tomer may select at wholesale prices, and offer- 
ing the customers their choice of three different 
styles of frames, the customer not being re- 
quired to take the frame. Davis v. Virginia, 236 
US. 697, 35 S. Ct. 479, 59 L. Ed. 795, 1915 U.S. 
LEXIS 1712 (1915). 


137. ——Railroads. 

A Tennessee privilege tax on railroads “for 
taking up and transporting freight and passen- 
gers” from one point in the state to another 
point in the state, is not violative of U.S. Const. 
art. 1, § 8, cl. 3, as it does not in any way affect 
interstate commerce. Railroad v. Harris, 99 
Tenn. 684, 43 S.W. 115, 1897 Tenn. LEXIS 81, 
53 L.R.A. 921 (1897). . 

A state privilege tax on sleeping car compa- 
nies of five hundred dollars per annum for each 
car, local or interstate, is void as a direct 
interference with interstate commerce, but a 
later Tennessee statute imposing a privilege 
tax of three thousand dollars per year on com- 
panies carrying local passengers is valid, as the 
company could continue its interstate business 
without tax and decline all local service. The 
tax therefore does not interfere with interstate 
commerce. Allen v. Pullman’s Palace Car Co., 
191 U.S. 171, 24S. Ct. 39, 48 L. Ed. 134, 1903 
U.S. LEXIS 1475 (1903). 
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A privilege tax upon a commercial railway, 
for terminal facilities furnished another rail- 
way, would be invalid, being a burden on any 
regulation of interstate commerce, where the 
trains of such other railway immediately 
crossed the state line, and such statute will be 
construed as having no application to such 
terminal railroad. Illinois Cent. R.R. v. City of 
Memphis, 21 Tenn. App. 327, 110 S.W.2d 352, 
1936 Tenn. App. LEXIS 73 (Tenn. Ct. App. 
1936). 


138. —lIndians. 

Indians are wards of the nation, and general 
acts of congress do not apply to them unless the 
intent to include them is manifest. McCandless 
v. United States ex rel. Diabo, 25 F.2d 71, 1928 
U.S. App. LEXIS 2899 (3d Cir. 1928). 

Congress has authority to determine the pro- 
priety of guardianship over Indians. Whitebird 
v. Eagle-Picher Lead Co., 28 F.2d 200, 1928 U.S. 
Dist. LEXIS 1461 (N.D. Okla. 1928), affd, 40 
F.2d 479, 1930 U.S. App. LEXIS 3211 (10th 
Cir.). 

Power of congress to regulate commerce, as 
applied to Indian tribes, includes regulation of 
intercourse and traffic in which the United 
States and the Indians are both concerned, but 
does not include power to punish for commis- 
sion of crime in Indian territory within the 
state. State act giving state courts criminal 
jurisdiction over crimes of murder, rape, or 
larceny committed in the Indian territory by 
Cherokees resident therein is constitutional. 
State v. Foreman, 16 Tenn. 256, 1835 Tenn. 
LEXIS 89 (1835). 


139. Clause 4. 


140. —Admission and Exclusion. 

Power of congress to regulate the immigra- 
tion of aliens into the United States, and to 
provide for the deportation of persons who are 
not entitled to admission. Oceanic Steam Nav. 
Co. v. Stranahan, 214 U.S. 320, 29S. Ct. 671, 53 
L. Ed. 1013, 1909 U.S. LEXIS 1921 (1909). 

The admission and exclusion of aliens is a 
subject within the exclusive control of congress, 
under U.S. Const. art. 1, § 8, cl. 4, and a state 
statute attempting to regulate the subject 
within the state is void. Arrowsmith v. 
Voorhies, 55 F.2d 310, 1931 U.S. Dist. LEXIS 
1937 (E.D. Mich. 1931). 


141. —Procedure. 

A certificate of a competent court that an 
alien has taken the oath prescribed by the act 
respecting naturalization raises the presump- 
tion that the court was satisfied as to the 
necessary qualifications of the alien, and such 
oath confers the rights of a citizen without an 
order of court. Campbell v. Gordon, 10 U.S. 176, 
3 L. Ed. 190, 1810 U.S. LEXIS 325 (1810). 

It need not appear by the record of natural- 
ization that all the requisites prescribed by law 
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for the naturalization of aliens have been com- 
plied with. Stark v. Chesapeake Ins. Co., 11 
U.S. 420, 3 L. Ed. 391, 1813 U.S. LEXIS 438 
(1813). 


142. —State Courts. 

Congress may provide for the naturalization 
of aliens before state courts, and federal courts 
may punish persons who commit perjury before 
state courts in naturalization proceedings. 
Holmgren v. United States, 217 U.S. 509, 30 S. 
Ct. 588, 54 L. Ed. 861, 1910 U.S. LEXIS 1979 
(1910). 

Since congress has exclusive power to regu- 
late naturalization, and in 1906 enacted a stat- 
ute giving state courts jurisdiction to natural- 
ize aliens, providing for certain fees to the clerk — 
and providing for his retaining a part thereof, 
the Indiana statute as to his fees was super- 
seded. State ex rel. Marion County Bd. of 
Comm'rs v. Quill, 53 Ind. App. 495, 102 N.E. 
106, 1913 Ind. App. LEXIS 219 (Ind. Ct. App. 
June 3, 1913). 


143. —Bankruptcy. 

In the establishment of bankruptcy laws the 
congress has the power to impair the obligation 
of contracts, a power expressly withheld from 
the states by the constitution. Bailey v. CIT, 10 
B.R. 567, 1981 Bankr. LEXIS 4026 (Bankr. E.D. 
Tenn. 1981). 

The congressional power to enact laws con- 
cerning bankruptcy is read into contracts so 
that parties to a contract are chargeable with 
knowledge of existing and future bankruptcy 
laws. Bailey v. CIT, 10 B.R. 567, 1981 Bankr. 
LEXIS 4026 (Bankr. E.D. Tenn. 1981). 

The U.S. Const. amend. 10 does not forbid 
the relatively minor impact on the states’ pow- 
ers of taxation which results from congress’s 
decision that the states as creditors are subject 
to the same bankruptcy regime as all other 
nonconsensual creditors making claims upon a 
bankruptcy estate. Bondholder Comm. v. Will- 
iamson County (In re Brentwood Outpatient), 
43 F.3d 256, 1994 FED App. 0408P, 1994 FED 
App. 408P, 1994 U.S. App. LEXIS 34610 (6th 
Cir. Tenn. 1994), cert. denied, 514 U.S. 1096, 
115 S. Ct. 1824, 1381 L. Ed. 2d 745, 1995 U.S. 
LEXIS 3081 (1995). 

The power granted by the bankruptcy clause, 
U.S. Const. art. 1, § 8, cl. 4, appears to be more 
plenary in nature than the Indian commerce 
clause or the interstate commerce clause, both 
in U.S. Const. art. 1, § 8, cl. 3. Arnold v. Sallie 
Mae Servicing Corp., 255 B.R. 845, 2000 Bankr. 
LEXIS 1508 (Bankr. W.D. Tenn. 2000). 


144. ——Constitutionality. 

The Bankruptcy Act of 1898 is not invalid for 
providing that others than traders may be 
adjudged bankrupt on voluntary petition. Ha- 
nover Nat'l Bank v. Moyses, 186 U.S. 181, 22S. 
Ct. 857, 46 L. Ed. 1113, 1902 U.S. LEXIS 885 
(1902). 
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The federal Bankruptcy Act (Mason’s U.S. 
Code, title 11; U.S.C., Title 11; F.C.A., title 11) is 
not unconstitutional because its operation is 
not alike in all the states, due to the recognition 
and enforcement of the laws of the states affect- 
ing dower, exemptions, the validity of mort- 
gages, priorities of payment and the like. Stell- 
wagen v. Clum, 245 U.S. 605, 38 S. Ct. 215, 62 
L. Ed. 507, 1918 U.S. LEXIS 2095 (1918). 

The bankruptcy code’s nondischargeability 
provision, 11 U.S.C. § 523(a)(8), relating to 
student loans, as that section relates to the 
code’s statutory grounds for the court to issue 
an enforceable money judgment against a gov- 
ernmental unit, 11 U.S.C. § 106(a), is a consti- 
tutionally valid and appropriate abrogation of 
the states’ sovereign immunity under U.S. 
Const. amend. 11. Lees v. Tennessee Student 
Assistance Corp., 252 B.R. 441, 2000 Bankr. 
LEXIS 974 (Bankr. W.D. Tenn. 2000). 

Tennessee student assistance corporation 
(TSAC) failed to establish that congress acted 
in an arbitrary and irrational way when it 
enacted the bankruptcy code’s sections abrogat- 
ing the state’s sovereign immunity; therefore, 
the requirements were met to abrogate TSAC’s 
sovereign immunity under U.S. Const. amend. 
11, and the debtor’s complaint against TSAC 
was allowed to proceed to a full trial on the 
merits to determine whether the student loan 
debts in question actually were subject to a 
bankruptcy discharge. Lees v. Tennessee Stu- 
dent Assistance Corp., 252 B.R. 441, 2000 
Bankr. LEXIS 974 (Bankr. W.D. Tenn. 2000). 


145. ——Supremacy. 

The federal bankruptcy power is unrestricted 
and paramount. In re Nashville White Trucks, 
Inc., 22 B.R. 578, 1982 Bankr. LEXIS 3641 
(Bankr. M.D. Tenn. 1982). 


146. ——Uniformity. 

The requisite of uniformity in bankruptcy 
laws is not violated by granting the bankrupt 
the exemption he is entitled to under his state 
laws at the time. Hanover Nat'l Bank v. Moy- 
ses, 186 U.S. 181, 22 S. Ct. 857, 46 L. Ed. 1113, 
1902 U.S. LEXIS 885 (1902). 


147. ——Jurisdiction. 

Under U.S. Const. art. 1, § 8, a bankruptcy 
court has priority in rights as to bankruptcy 
rights over state court, even though the state 
court acquired jurisdiction earlier in time. In re 
Moore, 42 F.2d 475, 1930 U.S. Dist. LEXIS 1161 
(N.D. Ga. 1930). 

The federal government, under U.S. Const. 
art. 1, § 8, possesses supreme power in respect 
to bankruptcies, and if a state desires to share 
in assets of a bankrupt, it must submit to 
appropriate requirements by the controlling 
power, the same as other creditors. New York v. 
Irving Trust Co., 288 U.S. 329, 53 S. Ct. 389, 77 
L. Ed. 815, 1933 U.S. LEXIS 988 (1933). 
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148. ——Effect on State Laws. 

A bankruptcy act passed by congress pursu- 
ant to U.S. Const. art. 1, § 8, cl. 4, suspends the 
operation of state insolvency laws. Hudson v. 
Bigham, 59 Tenn. 58, 1873 Tenn. LEXIS 28 
(18783). 

State bankruptcy laws conflicting with fed- 
eral bankruptcy laws are suspended only to the 
extent of the conflict. Stellwagen v. Clum, 245 
U.S. 605, 38 S. Ct. 215, 62 L. Ed. 507, 1918 U.S. 
LEXIS 2095 (1918). 

Not only are those state laws which purport 
to cover the whole field of insolvency adminis- 
tration superseded by the National Bankruptcy 
Act, but all other state laws to the extent that 
they hamper or restrict its operation; so, a state 
cannot by receivership proceedings dissolve a 
corporation, and thereby deprive federal courts 
of jurisdiction in bankruptcy proceedings sub- 
sequently begun. Hammond v. Lyon Realty Co., 
59 F.2d 592, 1932 U.S. App. LEXIS 3419 (4th 
Cir. 1932). 

Federal bankruptcy process is not subject to 
the sovereignty of the states, and state sover- 
eignty is ultimately inconsistent with the au- 
thority of congress to establish uniform laws on 
bankruptcy. Hood v. Tennessee Student Assis- 
tance Corp., 2001 FED App. 6A, 262 B.R. 412, 
2001 Bankr. LEXIS 504 (6th Cir. BAP 2001), 
affd, 319 F.3d 755, 2003 FED App. 38P, 2003 
U.S. App. LEXIS 1755 (6th Cir. 2003). 


149. Clause 5. 


150. —Coinage. 

The power to coin money and to regulate its 
value is a prerogative of sovereignty vested 
exclusively in congress. Ling Su Fan v. United 
States, 218 U.S. 302, 31 S. Ct. 21, 54 L. Ed. 
1049, 1910 U.S. LEXIS 2026 (1910). 

Under U.S. Const. art. 1, § 8, cl. 6, specifi- 
cally authorizing congress to provide for pun- 
ishment for counterfeiting, U.S. Const. art. 1, 
§ 8, cl. 5 is broader, since it authorizes appro- 
priate measures, including the imposition of 
criminal penalties, to maintain the coinage in 
its purity, and congress may, therefore, punish 
the unlawful possession of dies for counterfeit- 
ing, although defendant has not made any 
counterfeit money. Baender v. Barnett, 255 U.S. 
224, 41 S. Ct. 271, 65 L. Ed. 597, 1921 USS. 
LEXIS 1815 (1921). 


151. —Legal Tender. 

Act of congress declaring United States trea- 
sury notes a legal tender in payment of debts is 
a valid and binding law. Johnson v. Ivey, 44 
Tenn. 608, 1867 Tenn. LEXIS 79 (1867). 


152. —Weights and Measures. 

Under the police power, the states may leg- 
islate as to weights of various articles fre- 
quently sold, at least in the absence of any 
legislation by congress under U.S. Const. art. 1, 
§ 8. House v. Mayes, 219 U.S. 270, 31 S. Ct. 
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234, 55 L. Ed. 213, 1911 U.S. LEXIS 1635 
(1911); Dwight & Lloyd Sintering Co. v. Ameri- 
can Ore Reclamation Co., 263 F. 315, 1920 U.S. 
App. LEXIS 2015 (2d Cir. 1920), cert. denied, 
252 U.S. 582, 40 S. Ct. 393, 64 L. Ed. 727, 1920 
U.S. LEXIS 1589 (1920). 

Federal Standard Time Act of August 20, 
1919 was not in conflict with state daylight 
saving law. Massachusetts State Grange v. 
Benton, 10 F.2d 515, 1925 U.S. Dist. LEXIS 
1432 (D. Mass. 1925), affd, 272 U.S. 525, 47S. 
Ct. 189, 71 L. Ed. 387, 1926 U.S. LEXIS 19 
(1926). 


153. Clause 6. 


154. —Federal Jurisdiction. 

Congress may provide for the punishment of 
persons who bring into the United States coun- 
terfeit coin of the United States with intent to 
pass the same, and also for the uttering and 
publishing of such coin. United States v. Mari- 
gold, 50 U.S. 560, 13 L. Ed. 257, 1850 U.S. 
LEXIS 1443 (1850). 

The power of congress to impose penalties to 
safeguard the public against debased coin is not 
limited by the clause relating to counterfeiting, 
but broader powers are given under the clause 
providing for the coinage of money. Baender v. 
Barnett, 255 U.S. 224, 41 S. Ct. 271, 65 L. Ed. 
597, 1921 U.S. LEXIS 1815 (1921). 

The conscious and willing possession, with- 
out lawful authority, of a die in the likeness or 
similitude of one used or designated for making 
genuine coin of the United States may be made 
a criminal offense. Baender v. Barnett, 255 U.S. 
224, 41 S. Ct. 271, 65 L. Ed. 597, 1921 US. 
LEXIS 1815 (1921). 


155. —State Jurisdiction. 

States may enact laws providing for the pun- 
ishment of persons who circulate counterfeit 
coin of the United States. Fox v. Ohio, 46 U.S. 
410, 12 L. Ed. 213, 1847 U.S. LEXIS 320, 2 
Ohio F. Dec. 499 (1847). 

Although the offense of counterfeiting the 
coin of the United States or of passing or 
keeping it with the intent to circulate it is an 
offense against the United States punishable in 
federal courts, such offense is not exclusively 
cognizable in those courts. States may punish 
such offenders within their borders. Sizemore v. 
State, 40 Tenn. 26, 1859 Tenn. LEXIS 9 (1859). 


156. Clause 7. 


157. —Construction. 

“Post routes” means the same as “post road.” 
New England Tel. Co. v. Essex, 206 F. 926, 1913 
U.S. Dist. LEXIS 1502 (D. Mass. 1913), modi- 
fied, 239 U.S. 313, 36 S. Ct. 102, 60 L. Ed. 301, 
1916 U.S. LEXIS 1526 (1916). 


158. —Control of Mail. 
Federal act to protect letters from the time of 
mailing until actual manual delivery to the 
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party addressed or his authorized agent was 
within the constitutional power of congress to 
enact, and protected letter left by carrier in hall 
of residence of addressee. United States v. Mc- 
Cready, 11 F. 225, 1882 U.S. App. LEXIS 2387 
(C.C.W.D. Tenn. 1882). 

Congress has power to obtain land within 
states for post offices, and, by consent of the 
states, to exercise exclusive legislative powers 
over the same. Battle v. United States, 209 U.S. 
36, 28 S. Ct. 422, 52 L. Ed. 670, 1908 US. 
LEXIS 1749 (1908). 

The power given congress to establish post 
office and post roads does not prevent states 
from regulating the crews on railroad trains 
carrying the mails. Pittsburgh C., C. & St. L. 
Ry. v. State, 172 Ind. 147, 87 N.E. 1034, 1909 
Ind. LEXIS 19 (1909), aff'd, 223 U.S. 713, 32S. 
Ct. 520, 56 L. Ed. 626, 1911 U.S. LEXIS 1815 
(1911). 

Exercise of postal power cannot contravene 
First and Fourth Amendments. In re Am. 
States Pub. Serv. Co., 12 F. Supp. 667, 1935 
U.S. Dist. LEXIS 1196, 4 Ohio Op. 200 (D. Md. 
1935), affd in part, rev'd in part, 81 F.2d 721, 
1936 U.S. App. LEXIS 3534 (4th Cir. Md. 1936). 


159. —Designation of Mailable Matter. 

Congress has power to designate what ar- 
ticles may be carried in the mails. Ex parte 
Jackson, 96 U.S. 727, 24 L. Ed. 877, 1877 U.S. 
LEXIS 1718 (1877); In re Rapier, 143 U.S. 110, 
12 S. Ct. 374, 36 L. Ed. 93, 1892 U.S. LEXIS 
2013 (U.S. 1892). 

Congress may prohibit the sending of matter 
relating to lotteries through the mails. In re 
Rapier, 143 U.S. 110, 12S. Ct. 374, 36 L. Ed. 93, 
1892 U.S. LEXIS 2013 (U.S. 1892). 

That part of the Post Office Appropriation Act 
of August 24, 1912 (former Mason’s U.S. Code, 
title 39, § 233; U.S.C., Title 39, § 233; F.C.A., 
title 39, § 233, now 39 U.S.C. § 3685), requir- 
ing publication of sworn statement of average 
circulation, and of names of editor, publisher, 
owners, stockholders, principal creditors, and 
the marking of all paid reading matter “adver- 
tisement,” under penalty of criminal prosecu- 
tion for noncompliance, is supplemental to ex- 
isting laws and imposes additional conditions 
for admission to the mail, and does not regulate . 
the press or curtail its freedom. Lewis Publish- 
ing Co. v. Morgan, 229 U.S. 288, 33 S. Ct. 867, 
57 L. Ed. 1190, 1913 U.S. LEXIS 2444 (1918). 


160. —Compensation. 

Since, under U.S. Const. art. 1, § 8, congress 
is authorized to aid post roads, and railroads 
have been declared to be post roads, congress 
had authority to create a revolving fund for aid 
to railroads upon their being returned to their 
owners after World War I, as part compensation 
for their use. Dayton-Goose Creek Ry. v. United 
States, 287 F. 728, 1923 U.S. Dist. LEXIS 1751, 
33 A.L.R. 472 (E.D. Tex. 1923), affd, 263 U.S. 
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456, 44 S. Ct. 169, 68 L. Ed. 388, 1924 US. 
LEXIS 2810, 33 A.L.R. 472 (1924). 


161. —Taxation. 

The imposition of a privilege tax on the 
storage and distribution of gasoline shipped 
into the state is not invalid as applied to sales of 
gasoline to airplanes carrying the United 
States mails. American Airways, Inc. v. Wal- 
lace, 57 F.2d 877, 1932 U.S. Dist. LEXIS 1156 
(M.D. Tenn. 1932), affd, 287 U.S. 565, 53 S. Ct. 
15, 77 L. Ed. 498, 1932 U.S. LEXIS 40 (1932). 

Indiana excise tax upon intangibles appli- 
cable to postal saving certificates is not invalid 
as violating this provision. Lutz v. Arnold, 208 
Ind. 480, 193 N.E. 840, 1935 Ind. LEXIS 162 
(1935). 


162. Clause 8. 


163. —In General. 

Congress under U.S. Const. art. 1, § 8, cl. 8, 
is given sole and exclusive power over patents 
and copyrights, which rights are purely statu- 
tory. Wheaton v. Peters, 33 U.S. 591, 8 L. Ed. 
1055, 1834 U.S. LEXIS 619 (1834); Banks v. 
Manchester, 128 U.S. 244, 9S. Ct. 36, 32 L. Ed. 
425, 1888 U.S. LEXIS 2216, 6 Ohio F. Dec. 216 
(1888); Owen v. Heimann, 12 F.2d 173, 1926 
U.S. App. LEXIS 3184 (D.C. Cir.), cert. denied, 
271 U.S. 685, 46S. Ct. 637, 70 L. Ed. 1151, 1926 
U.S. LEXIS 814 (1926). 


164. —Patents. 

Actual invention or discovery is necessary to 
entitle a person to protection by a patent. 
Dunbar v. Myers, 94 U.S. 187, 24 L. Ed. 34, 
1876 U.S. LEXIS 1848 (1876); Thompson v. 
Boisselier, 114 U.S. 1, 5 S. Ct. 1042, 29 L. Ed. 
76, 1885 U.S. LEXIS 1731 (1885); Hill v. 
Wooster, 132 U.S. 693, 10 S. Ct. 228, 33 L. Ed. 
502, 1890 U.S. LEXIS 1885 (1890). 

The use of an old machine for a new purpose 
is not a new invention, and is not patentable. 
Ansonia Brass & Copper Co. v. Electrical Sup- 
ply Co., 144 U.S. 11, 12 S. Ct. 601, 36 L. Ed. 
327, 1892 U.S. LEXIS 2048 (U.S. Mar. 14, 
1892). 

Patents may embrace more than one inven- 
tion, and they may embrace a process and the 
apparatus by which it is performed. Leeds & 
Catlin Co. v. Victor Talking Mach. Co., 213 U.S. 
301, 29 S. Ct. 495, 53 L. Ed. 805, 1909 U.S. 
LEXIS 1876 (1909). 

Separate claims in the same patent are inde- 
pendent inventions, and the infringement of 
one is not an infringement of others. Leeds & 
Catlin Co. v. Victor Talking Mach. Co., 213 U.S. 
301, 29 S. Ct. 495, 53 L. Ed. 805, 1909 U.S. 
LEXIS 1876 (1909). 

Anew combination of elements, though old in 
themselves, which produces a new and useful 
result, entitles the inventor to the protection of 
a patent. Expanded Metal Co. v. Bradford, 214 
U.S. 366, 29 S. Ct. 652, 53 L. Ed. 1034, 1909 
U.S. LEXIS 1925 (1909). 
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165. ——Regulation by States. 

States may regulate the sale of articles that 
are patented under the laws of the United 
States. Patterson v. Kentucky, 97 U.S. 501, 24 
L. Ed. 1115, 1878 U.S. LEXIS 1479 (1878); 
Brechbill v. Randall, 102 Ind. 528, 1 N.E. 362, 
1885 Ind. LEXIS 90, 52 Am. Rep. 695 (1885). 

Right of patentee to sell or assign privilege 
granted to him by the United States for the 
period fixed in his letters patent is beyond state 
regulation. State act requiring license in order 
to sell the patent is violative of U.S. Const. art. 
1,§ 8, cl. 8 and the federal laws, enacted under 
that clause, regulating issuance and enjoyment 
of patent. State v. Butler, 71 Tenn. 222, 1879 
Tenn. LEXIS 65 (1879). 

The statute of Indiana requiring notes given 
for the purchase money of patent rights to 
contain the words, “given for a patent right,” is 
valid. New v. Walker, 108 Ind. 365, 9 N.E. 386, 
1886 Ind. LEXIS 242, 58 Am. Rep. 40 (1886); 
Hankey v. Downey, 116 Ind. 118, 18 N.E. 271, 
1888 Ind. LEXIS 102, 1 L.R.A. 447 (1888). 

State act making nonnegotiable note for pur- 
chase of patent, showing on its face that it is for 
such purchase and supplemental act penalizing 
seller’s failure to have such note show on its 
face the consideration for which it is given do 
not violate U.S. Const. art. 1, § 8, cl. 8, since 
the right of the true owner to sell legally any 
patent or interest therein is not restricted or 
impaired thereby. State v. Cook, 107 Tenn. 499, 
64 S.W. 720, 1901 Tenn. LEXIS 97, 62 L.R.A. 
174 (1901). 


166. —Copyrights. 

Assignment of matter that is subject to copy- 
right when the assignor is not a citizen of the 
United States. Construction of United States 
statutes on the subject and when the assignee 
may obtain a copyright. Bong v. Alfred S. Camp- 
bell Art Co., 214 U.S. 236, 29 S. Ct. 628, 53 L. 
Ed. 979, 1909 U.S. LEXIS 1912 (1909). 

The United States laws do not provide for 
amending copyright applications, and when an 
application is filed, a copyright cannot be 
granted upon a subsequent application. Caliga 
v. Inter Ocean Newspaper Co., 215 U.S. 182, 30 
S. Ct. 38, 54 L. Ed. 150, 1909 U.S. LEXIS 1745 
(1909). 

Copyright property under the federal law is 
wholly statutory and depends upon rights cre- 
ated by acts of congress passed in pursuance of 
the authority of U.S. Const. art. 1, § 8, cl. 8. 
Metro-Goldwyn-Mayer Distributing Corp. v. Bi- 
jou Theatre Co., 59 F.2d 70, 1932 U.S. App. 
LEXIS 3314 (1st Cir. 1932). 


167. ——Subjects of Copyright. 

There can be no copyright of the opinions of 
judges published in reports under authority of 
law, but an official reporter may obtain a copy- 
right for a volume of such reports which will 
cover the matter which is the result of his 
intellectual labor. Callaghan v. Myers, 128 U.S. 
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617, 9 S. Ct. 177, 32 L. Ed. 547, 1888 U.S. 
LEXIS 2260 (1888). 

If the contents of a book are published, with 
the consent of the author, in a serial form in a 
magazine without being copyrighted, the au- 
thor loses the right to obtain afterwards a 
copyright on a book containing the same mat- 
ter. Holmes v. Hurst, 174 U.S. 82, 19 S. Ct. 606, 
43 L. Ed. 904, 1899 U.S. LEXIS 1484 (1899); 
Mifflin v. R.H. White Co., 190 U.S. 260, 23 S. Ct. 
769, 47 L. Ed. 1040, 1903 U.S. LEXIS 1548 
(1903) (decided under prior law). 

If a monthly magazine is copyrighted by its 
name by the proprietors thereof, such copyright 
will not protect the authors of serial articles 
under distinct names which appear in the 
magazine. Mifflin v. R.H. White Co., 190 U.S. 
260, 23 S. Ct. 769, 47 L. Ed. 1040, 1903 U.S. 
LEXIS 1548 (1903); Mifflin v. Dutton, 190 U.S. 
265, 23 S. Ct. 771, 47 L. Ed. 1043, 1903 U.S. 
LEXIS 1392 (1903) (decided under prior law). 

Pictures and prints can be copyrighted, al- 
though intended and used only for advertise- 
ments, without regard to artistic merit. 
Bleistein v. Donaldson Lithographing Co., 188 
U.S. 239, 23S. Ct. 298, 47 L. Ed. 460, 1903 U.S. 
LEXIS 1278 (1903); Ansehl v. Puritan Pharma- 
ceutical Co., 61 F.2d 131, 1932 U.S. App. LEXIS 
4210 (8th Cir. 1932), cert. denied, 287 U.S. 666, 
53 S. Ct. 224, 77 L. Ed. 574, 19382 U.S. LEXIS 
405 (1932). 

The taking and exhibiting of moving pic- 
tures, so as to present scenes and characters 
portrayed in a copyrighted book, is an infringe- 
ment of the rights of the author of the book. 
Kalem Co. v. Harper Bros., 222 U.S. 55, 32 S. 
Ct. 20, 56 L. Ed. 92, 1911 U.S. LEXIS 1856 
(1911). 


168. ——Notice. 

The Copyright Act of 1874 (former Mason’s 
U.S. Code, title 17, § 19; U.S.C., title 17, § 19; 
F.C.A., title 17, § 19), requiring that notice 
shall be inserted in the several copies of every 
edition, does not extend to publications abroad 
and sold only for use there. United Dictionary 
Co. v. G. & C. Merriam Co., 208 U.S. 260, 28 S. 
Ct. 290, 52 L. Ed. 478, 1908 U.S. LEXIS 1439 
(1908). 

The owner of the copyright of a book cannot, 
by notice given to purchasers at wholesale of 
the book, limit the price at which such purchas- 
ers may sell the book at retail. Bobbs-Merrill 
Co. v. Straus, 210 U.S. 339, 28 S. Ct. 722, 52 L. 
Ed. 1086, 1908 U.S. LEXIS 1513 (1908). 


169. ——dActions. 

If copyrights in maps are infringed, an action 
at common law for damages will not lie, but the 
special remedy provided by the copyright law 
must be pursued. Globe Newspaper Co. v. 
Walker, 210 U.S. 356, 28 S. Ct. 726, 52 L. Ed. 
1096, 1908 U.S. LEXIS 1515 (1908). 


170. ——Taxation. 
Copyrights are not instrumentalities of the 
federal government, although created by it, and 
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may be taxed by the state. Fox Film Corp. v. 
Doyal, 286 U.S. 123, 52 S. Ct. 546, 76 L. Ed. 
1010, 1932 U.S. LEXIS 795 (1932). 


171. —Trademarks. 

Trademarks are neither an invention, a dis- 
covery, nor a writing within the meaning of 
U.S. Const. art. 1, § 8, cl. 8, and congress has 
no power under this clause to protect the same 
by legislation. Trade-Mark Cases, 100 U.S. 82, 
25 L. Ed. 550, 1879 U.S. LEXIS 1808 (Tenn. 
Nov. 17, 1879). 

The power of congress over trademarks is 
dependent on U.S. Const. art. 1, § 8, cl. 3. 
Ironite Co. v. Guarantee Waterproofing Co., 64 
F.2d 608, 1933 U.S. App. LEXIS 4169 (8th Cir. 
1933). 


172. Clause 9. 

The United States constitution confers the 
power to create jurisdiction exclusively upon 
congress. In re Conley, 26 B.R. 885, 1983 Bankr. 
LEXIS 6961 (Bankr. M.D. Tenn. 1983). 


173. —Inferior Courts. 

Congress has duty to create some inferior 
courts in which to vest the jurisdiction not 
given originally to the supreme court. Martin v. 
Hunter’s Lessee, 14 U.S. 304, 4 L. Ed. 97, 1816 
U.S. LEXIS 333 (U.S. Mar. 20, 1816). 

Legislation is necessary to confer jurisdiction 
in criminal cases. United States v. Wiltberger, 
18 U.S. 76, 5 L. Ed. 37, 1820 U.S. LEXIS 245 
(1820). 

Where the constitution has not enumerated 
jurisdiction and powers of courts, congress has 
discretion to distribute them as it sees fit. 
Osborn v. President, Dirs. & Co. of Bank, 22 
U.S. 738, 6 L. Ed. 204, 1824 U.S. LEXIS 409 
(1824). 

The inferior courts, referred to in U.S. Const. 
art. 1, § 8, are not state courts and their 
jurisdiction cannot be limited by state laws. 
Southern Pac. Co. v. Denton, 146 U.S. 202, 13S. 
Ct. 44, 36 L. Ed. 942, 1892 U.S. LEXIS 2189 
(U.S. Nov. 21, 1892). 

Under its war powers and its power to estab- 
lish inferior courts congress has authority to 
create courts-martial with jurisdiction to try 
persons for fraudulent enlistment. Ex parte 
Foley, 2438 F. 470, 1917 U.S. Dist. LEXIS 1140 
(W.D. Ky. 1917). 


174. Clause 10. 


175. —Construction. 

The power of congress over maritime law 
arises from U.S. Const. art. 1, § 8, cls. 10, 11, 
and 18, and from U.S. Const. art. 3, § 2, rather 
than from the commerce clause of U.S. Const. 
art. 1,§ 8, cl. 3. Stoffel v. W.J. McCahan Sugar 
Ref. & Molasses Co., 35 F.2d 602, 1929 U.S. 
Dist. LEXIS 1619 (E.D. Pa. 1929), affd, 41 F.2d 
651, 1930 U.S. App. LEXIS 2869 (3d Cir. 1930). 

The term “high seas” includes waters on the 
seacoast without the boundaries of low-water 
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mark. Murray v. Hildreth, 61 F.2d 483, 1932 
U.S. App. LEXIS 4309 (5th Cir. 1932). 

This provision, authorizing congress to define 
and punish felonies committed on the high 
seas, is not a limitation on U.S. Const. art. 3, 
§ 2, that the judicial power shall extend to all 
cases of admiralty and maritime jurisdiction; 
therefore, an act defining murder when within 
the admiralty and maritime jurisdiction of the 
United States is valid, even though applying to 
cases not committed on the high seas, but on a 
foreign river. United States v. Flores, 289 U.S. 
137, 53 S. Ct. 580, 77 L. Ed. 1086, 1933 U.S. 
LEXIS 172 (1933). 


176. Clause 11. 


177. —Power to Declare War. 

Congress alone has power to declare war, and 
the president has no power to declare war or 
conclude a peace, except as empowered by con- 
gress. Perkins v. Rogers, 35 Ind. 124, 1871 Ind. 
LEXIS 27, 9 Am. Rep. 639 (1871). 

This power to declare war necessarily con- 
notes the plenary power to wage war with all 
the force necessary to make it effective and 
without regard to the conscientious or religious 
views of the individual citizen. United States v. 
Macintosh, 283 U.S. 605, 51 S. Ct. 570, 75 L. 
Ed. 1302, 1931 U.S. LEXIS 170 (1931). 


178. —Limitation on War Power. 

Congress cannot declare war against a state 
or any number of states. The Brig Amy War- 
wick, 67 U.S. 635, 17 L. Ed. 459, 1862 U.S. 
LEXIS 282 (1862). 

U.S. Const. amends. 5 and 6 do not restrict 
the war powers of congress. Chemical Found., 
Inc. v. E.I. Du Pont de Nemours & Co., 29 F.2d 
597, 1928 U.S. Dist. LEXIS 1620 (D. Del. 1928), 
affd, 39 F.2d 366, 1930 U.S. App. LEXIS 4059 
(8d Cir. Del. 1930). 

The protection of U.S. Const. amend. 4 has 
not been suspended by the war, but it extends 
to persons accused of war time crimes as well as 
others. United States v. Coffman, 50 F. Supp. 
823, 19438 U.S. Dist. LEXIS 2504 (S.D. Cal. 
1943). 

U.S. Const. amend. 13 was never intended to 
limit the war powers of the government or its 
right to exact by law public service from all to 
meet the public need. Heflin v. Sanford, 142 
F.2d 798, 1944 U.S. App. LEXIS 3514 (5th Cir. 
May 26, 1944). 

Neither expressly or impliedly was the war 
power abrogated or limited by U.S. Const. 
amend. 21. Jatros v. Bowles, 143 F.2d 453, 1944 
U.S. App. LEXIS 3108 (6th Cir. 1944). 

While the war power is subject to the limita- 
tions of U.S. Const. amend. 5, the courts must 
guard against impairing its essential attributes 
or endangering the ability of the nation to 
maintain its defense and security and its status 
as a free and independent state. Porter v. Shibe, 
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158 F.2d 68, 1946 U.S. App. LEXIS 2329 (10th 
Cir. 1946). ; 


179. Clause 12. 


180. —Power to Raise Armies. 

In supplying the power to congress to raise 
an army, it was intended to give all to it and 
leave none to the states. Selective Draft Law 
Cases, 245 U.S. 366, 38 S. Ct. 159, 62 L. Ed. 
349, 1918 U.S. LEXIS 2138, 1918C L.R.A. 361, 
1918B Ann. Cas. 856 (1918). 

The power to raise armies gives congress 
absolute power to say who shall serve and in 
what way in case of war. United States v. 
Macintosh, 283 U.S. 605, 51 S. Ct. 570, 75 L. 
Ed. 1302, 1931 U.S. LEXIS 170 (1931); United 
States v. Bland, 283 U.S. 636, 51S. Ct. 569, 75 
L. Ed. 1319, 1931 U.S. LEXIS 171 (1981), 
overruled, Girouard v. United States, 328 U.S. 
61, 66 S. Ct. 826, 90 L. Ed. 1084, 1946 U.S. 
LEXIS 2499 (1946). 


181. —Draft Acts. 

The Selective Training and Service Act of 
1940 is constitutional. United States v. Herling, 
120 F.2d 236, 1941 U.S. App. LEXIS 3461 (2d 
Cir. 1941); United States v. Lambert, 123 F.2d 
395, 1941 U.S. App. LEXIS 2720 (3d Cir. 1941); 
Tatum v. United States, 146 F.2d 406, 1944 U.S. 
App. LEXIS 2308 (9th Cir. 1944). 

The Draft Act of 1948 is constitutional even 
though enacted in peace time. United States v. 
Henderson, 180 F.2d 711, 1950 U.S. App. 
LEXIS 2484 (7th Cir. 1950), cert. denied, 339 
U.S. 963, 70 S. Ct. 997, 94 L. Ed. 1872, 1950 
U.S. LEXIS 1939 (1950). 


182. —Military Law. 

The provision by congress that military pris- 
oners be subject to military law and tried by a 
military court is not inconsistent with the guar- 
anties as to jury trial and presentment of in- 
dictment by grand jury. Kahn v. Anderson, 255 
U.S.:1, 41 8. Ct. 224, 65 L: Ed.'469, 1921 U.S. 
LEXIS 1834 (1921). 

Under U.S. Const. art. 1, § 8, cls. 11, 12, 14 
and 18, congress has power to provide for 
courts-martial, which form no part of the judi- 
cial system of the United States, and the pro- 
ceedings in which, if within their jurisdiction, 
the civil courts cannot alter, revise, or control. 
United States ex rel. Wessels v. McDonald, 265 
F. 754, 1920 U.S. Dist. LEXIS 1149 (E.D.N.Y. 
1920), appeal dismissed, 256 U.S. 705, 41S. Ct. 
535, 65 L. Ed. 1180, 1921 U.S. LEXIS 1659 
(1921). 


183. Clause 13. 


184. —Power to Provide Navy. 

U.S. Const. art. 1, § 8, cl. 18 authorizes 
congress to buy or build vessels of war, to arm, 
man, and equip them, to establish naval acad- 
emies, and to make all proper rules to govern 
the navy. United States v. Bevans, 16 U.S. 336, 
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4 L. Ed. 404, 1818 U.S. LEXIS 364 (1818); 
Dynes v. Hoover, 61 U.S. 65, 15 L. Ed. 838, 1857 
U.S. LEXIS 432 (1857); Smith v. Whitney, 116 
U.S. 167, 6S. Ct. 570, 29 L. Ed. 601, 1886 U.S. 
LEXIS 1748 (1886). 


185. Clause 14. 


186. —Regulations. 

Congress may repeal, modify, or create new 
rules and regulations pertaining to the land 
and naval forces, and may delegate this power 
to the military departments. United States v. 
Eliason, 41 U.S. 291, 10 L. Ed. 968, 1842 U.S. 
LEXIS 370 (1842); Ex parte Reed, 100 U.S. 18, 
25 L. Ed. 588, 1879 U.S. LEXIS 1796 (Tenn. 
Nov. 10, 1879). 


187. —Court-Martial Proceedings. 

An act of congress providing for the trial by 
court-martial of crimes committed by persons 
in the military service in time of war does not 
oust the state of jurisdiction to try and punish 
for the same act when it constitutes an offense 
under state law. State v. Rankin, 44 Tenn. 145, 
1867 Tenn. LEXIS 24 (1867). 

The civil courts, in habeas corpus actions on 
imprisonment under conviction by a military 
tribunal, can consider only whether the court- 
martial had jurisdiction. Swaim v. United 
States, 165 U.S. 553, 17 S. Ct. 448, 41 L. Ed. 
823, 1897 U.S. LEXIS 1996 (1897); Carter v. 
Roberts, 177 U.S. 496, 20 S. Ct. 713, 44 L. Ed. 
861, 1900 U.S. LEXIS 1818 (1900). 

Under U.S. Const. art. 1, § 8, cl. 14, a court- 
martial had jurisdiction of charge of rape 
against seamen in the navy, and congress had 
power to provide for such trial without a jury. 
The constitutional right to jury trial does not 
apply to courts-martial. In re Waidman, 42 F.2d 
239, 1930 U.S. Dist. LEXIS 1129 (D. Me. 1930). 


188. Clause 15. 


189. —Construction. 

U.S. Const. art. 1, § 8, cl. 15 does not restrict 
or qualify the power to require involuntary 
military service beyond the territorial limits of 
the United States. Cox v. Wood, 247 U.S. 3, 38 
S. Ct. 421, 62 L. Ed. 947, 1918 U.S. LEXIS 1985 
(1918). 


190. —Period of Enlistment. 

Members of Massachusetts militia who did 
not sign new enlistment contracts could be 
called into active service to repel invasion or 
put down insurrection during the remaining 
period of enlistment. Sweetser v. Emerson, 236 
F. 161, 1916 U.S. App. LEXIS 2261 (1st Cir. 
1916), cert. dismissed, 243 U.S. 660, 37 S. Ct. 
476, 61 L. Ed. 950, 1917 U.S. LEXIS 2030 
(1917). 


191. Clause 16. 


192. —Federal Aid. 
Congress has authority to determine the aid 
which shall be given the national guard of the 
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various states and the terms upon which it 
shall be granted. United States ex rel. Gillett v. 
Dern, 74 F.2d 485, 1934 U.S. App. LEXIS 4000 
(D.C. Cir. 1934). 


193. —Power of the State. 

U.S. Const. art. 1, § 8, cl. 16 puts no restric- 
tion on the states with respect to concurrent 
legislation concerning the militia, although mi- 
litia when it has entered the government ser- 
vice is under the exclusive control of the gov- 
ernment. Houston v. Moore, 18 U.S. 1, 5 L. Ed. 
19, 1820 U.S. LEXIS 244 (1820). 

So long as its action is within retained pow- 
ers and not inconsistent with any exertion of 
the authority of the national government, the 
state is sole judge of the means to be employed 
and the amount of military training to be 
exacted from its citizens. Hamilton v. Regents 
of Univ. of Cal., 293 U.S. 245, 55 S. Ct. 197, 79 
L. Ed. 3438, 1934 U.S. LEXIS 26 (1934), rehear- 
ing denied, 293 U.S. 633, 55 S. Ct. 345, 79 L. 
Ed. 717, 1935 U.S. LEXIS 31 (1934). 


194. Clause 17. 


195. —Construction. 

Power of federal government to purchase a 
place for a soldiers’ home was within the intent 
and meaning of U.S. Const. art. 1, § 8, cl. 17, 
and falls directly under the words “other need- 
ful buildings.” State ex rel. Lyle v. Willett, 117 
Tenn. 334, 97 S.W. 299, 1906 Tenn. LEXIS 51 
(1906). 


196. —Jurisdiction. 

States may cede to the United States juris- 
diction over a portion of their territories, and 
the courts of the United States have jurisdic- 
tion of crimes committed within the limits of 
the territory ceded. Benson v. United States, 
146 U.S. 325, 13 S. Ct. 60, 36 L. Ed. 991, 1892 
U.S. LEXIS 2200 (U.S. Dec. 5, 1892); Battle v. 
United States, 209 U.S. 36, 28 S. Ct. 422, 52 L. 
Ed. 670, 1908 U.S. LEXIS 1749 (1908). 

Congress was given exclusive jurisdiction 
over all places purchased by the United States 
by the consent of the legislature of the state in 
which the same should be. Hawke v. Smith, 253 
U.S. 221, 40S. Ct. 495, 64 L. Ed. 871, 1920 U.S. 
LEXIS 1416, 10 A.L.R. 1504 (1920). 

When the United States acquires title to 
lands purchased with the consent of the legis- 
lature of the state in which they are situated, 
under U.S. Const. art. 1, § 8, cl. 17, the federal 
jurisdiction is exclusive of all state authority; 
but when state cedes jurisdiction over public 
lands to the United States, it may impose 
conditions which are not inconsistent with the 
carrying out of the purpose of the acquisition. 
United States v. Unzeuta, 281 U.S. 138, 50 S. 
Ct. 284, 74 L. Ed. 761, 1930 U.S. LEXIS 372 
(1930). 

Where land is acquired by the United States 
for a purpose not enumerated in U.S. Const. 
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art. 1, § 8, cl. 17, the state may be able to 
reserve such jurisdiction and powers as it sees 
fit, not inconsistent with the effective use of the 
land for the purposes intended. State v. Oliver, 
162 Tenn. 100, 35 S.W.2d 396, 1930 Tenn. 
LEXIS 68 (1931). 


197. ——Civil and Criminal Process. 

Where land within a state is acquired by the 
United States with the consent of a state, under 
U.S. Const. art. 1, § 8, cl. 17, the jurisdiction of 
the United States is complete and exclusive, 
and the reservation contained in the grants 
that the state may serve civil and criminal 
process within the ceded territory is limited to 
causes of action arising outside the territory. 
But where the United States has not provided 
legislation for the territory so acquired, the 
state laws continue in force so far as needed to 
protect and enforce rights of residents therein 
and are enforceable in state courts. Divine v. 
Unaka Nat’! Bank, 125 Tenn. 98, 140 S.W. 747, 
1911 Tenn. LEXIS (n.s.) 9, 36 L.R.A. (n.s.) 586 
(Tenn. Sep. 1911). 

Reservation by state of right to serve crimi- 
nal or civil process within territory ceded by it 
to United States for national park is valid. 
State v. Oliver, 162 Tenn. 100, 35 S.W.2d 396, 
1930 Tenn. LEXIS 68 (1931). 


198. ——Criminal Offenses. 

The state has power to punish perjury com- 
mitted in a trial in a state court, although the 
trial was held, by permission of the federal 
government, in a customhouse situated on land 
ceded by the state to the general government 
under the authority granted by U.S. Const. art. 
1, § 8, cl. 17. Exum v. State, 90 Tenn. 501, 17 
S.W. 107, 1891 Tenn. LEXIS 32, 25 Am. St. Rep. 
700, 15 L.R.A. 381 (1891). 

State court had jurisdiction of criminal of- 
fense committed on land purchased and used 
by United States for war munitions plant with- 
out consent of state legislature. Gill v. State, 
141 Tenn. 379, 210 S.W. 637, 1918 Tenn. LEXIS 
99 (1919). 

Under U.S. Const. art. 1, § 8, cl. 17, a murder 
committed on a freight train on a right-of-way 
across a military reservation was exclusively in 
the jurisdiction of the United States, where the 
state in ceding the lands had not reserved such 
jurisdiction. United States v. Unzeuta, 281 U.S. 
138, 50 S. Ct. 284, 74 L. Ed. 761, 1930 U.S. 
LEXIS 372 (1930). 


199. —-—Personal Injuries. 

A state court has jurisdiction of an injury 
action where the injury was sustained on land 
over which the federal government had exclu- 
sive jurisdiction. Ohio River Contract Co. v. 
Gordon, 244 U.S. 68, 37 S. Ct. 599, 61 L. Ed. 
997, 1917 U.S. LEXIS 1609 (1917). 


200. ——Probate Matters. 
Where state land is ceded to federal govern- 
ment subject to reservation of right to serve 
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civil and criminal process therein, the state 
court has probate jurisdiction of estate of in- 
mates of national soldiers’ home therein, and 
administrator appointed by such court may 
compel delivery to him of decedent’s property 
by officers of the home. Divine v. Unaka Nat’ 
Bank, 125 Tenn. 98, 140 S.W. 747, 1911 Tenn. 
LEXIS (n.s.) 9, 36 L.R.A. (n.s.) 586 (Tenn. Sep. 
1911). 


201. ——Taxation. 

Personal property, owned by a private corpo- 
ration, but located on a military reservation, 
could not be taxed by the state in the absence of 
a reservation of such right in the cession of said 
lands to the United States. Surplus Trading Co. 
v. Cook, 281 U.S. 647, 50 S. Ct. 455, 74 L. Ed. 
1091, 1930 U.S. LEXIS 413 (1930). 

Imposition of state tax on gross revenue 
earned by plaintiff in transporting commodities 
from Memphis to various United States govern- 
ment reservations was not void on the ground 
that United States government had exclusive 
jurisdiction where commodities were delivered, 
since cession by the state was not absolute but 
modified, as state reserved the right to tax 
railroads and other corporations having right- 
of-way or location on land ceded. Motor Trans- 
port Co. v. McCanless, 182 Tenn. 659, 189 
S.W.2d 200, 1945 Tenn. LEXIS 264 (1945). 

Plea of exclusive jurisdiction of the United 
States over an army air base in order to escape 
payment of a state privilege tax, if available at 
all, could be made only by the United States 
government itself and not the taxpayer. Motor 
Transport Co. v. McCanless, 182 Tenn. 659, 189 
S.W.2d 200, 1945 Tenn. LEXIS 264 (1945). 


202. —Manner of Acquisition. 

Where the United States merely buys or 
condemns land in a state for its use, the juris- 
diction of the state wherein the land lies re- 
mains the same as before except that the state 
cannot interfere with the full free and perfect 
use for which it was acquired, or in any way 
embarrass that use. Divine v. Unaka Nat’ 
Bank, 125 Tenn. 98, 140 S.W. 747, 1911 Tenn. 
LEXIS (n.s.) 9, 36 L.R.A. (n.s.) 586 (Tenn. Sep. 
1911). 

The federal government has power to accept 
lands for national park to be conveyed or ceded 
by states. Regardless of whether federal gov- 
ernment has power of eminent domain, state 
can exercise such power for park purposes, 
though object is to transfer land to United 
States for national park. State v. Oliver, 162 
Tenn. 100, 35 S.W.2d 396, 1930 Tenn. LEXIS 68 
(1931). 


203. —District of Columbia. 

In the exercise of legislative powers relative 
to the District of Columbia, congress is subject 
to the provisions of U.S. Const. amend. 5. Wight 
v. Davidson, 181 U.S. 371, 21S. Ct. 616, 45 L. 
Ed. 900, 1901 U.S. LEXIS 1369 (1901). 
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U.S. Const. art. 1, § 8, cl. 4 gives plenary 
power to congress to legislate for the District of 
Columbia, on appropriate national matters, 
and to use for it all powers exercisable by a 
state in dealing with its affairs, so long as other 
sections of the constitution are not violated. 
Atlantic Cleaners & Dyers, Inc. v. United 
States, 286 U.S. 427, 52 S. Ct. 607, 76 L. Ed. 
1204, 1932 U.S. LEXIS 612 (1932). 

The equal protection clause of U.S. Const. 
amend. 14 is directed to the states and does not 
apply to District of Columbia. Hamilton Nat'l 
Bank v. District of Columbia, 156 F.2d 843, 
1946 U.S. App. LEXIS 3149 (D.C. Cir. 1946). 


204. Clause 18. 


205. —Doctrine of Implied Powers. 

When an act of congress is repugnant to the 
constitution, it cannot become a law. Marbury v. 
Madison, 5 U.S. 137, 2 L. Ed. 60, 1803 U.S. 
LEXIS 352 (1803). 

All appropriate means plainly adapted to a 
legitimate end, which are not prohibited by the 
constitution, may be employed to carry in effect 
express powers given to the government by the 
constitution. McCulloch v. Maryland, 17 U.S. 
316, 4 L. Ed. 579, 1819 U.S. LEXIS 320 (1819). 

No power can be derived by implication from 
any express power to enact laws as means for 
carrying the constitution into execution, unless 
such means are appropriate, plainly adapted, 
and not inconsistent with the spirit of the 
constitution or prohibited by its terms. Hep- 
burn v. Griswold, 75 U.S. 603, 19 L. Ed. 518, 
1868 U.S. LEXIS 1136 (1868). 

The constitution by apt words of designation 
or general description marks the outlines of the 
powers granted the national legislature, but it 
does not undertake with the precision and the 
detail of a code of laws to enumerate the sub- 
divisions of those powers or to specify all the 
means by which they may be carried into ex- 
ecution. Legal Tender Case, 110 U.S. 421, 4S. 
Ct. 122, 28 L. Ed. 204, 1884 U.S. LEXIS 1712 
(1884). 

The constitution does not deny to congress 
the necessary resources of flexibility and prac- 
ticality which will enable it to perform its 
function in laying down policies and establish- 
ing standards, while leaving to selected instru- 
mentalities the making of subordinate rules 
within prescribed limits, and the determination 
of facts to which the policy as declared by the 
legislature is to apply. United States v. McDer- 
mott, 131 F.2d 318, 1942 U.S. App. LEXIS 4616 
(7th Cir. 1942), cert. denied, 318 U.S. 765, 63 S. 
Ct. 664, 87 L. Ed. 1187, 1943 U.S. LEXIS 962 
(1943), rehearing denied, 318 U.S. 801, 63 S. 
Ct. 827, 87 L. Ed. 1164, 1943 U.S. LEXIS 884 
(1948). 


206. —Particular Subjects. 


207. —-—Aliens. 
The congress has power to determine the 


right of foreigners to come into this country, © 
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and may exclude or expel the same. The Chi- 
nese Exclusion Case, 130 U.S. 581, 9S. Ct. 623, 
32 L. Ed. 1068, 1889 U.S. LEXIS 1778 (1889); 
Fong Yue Ting v. United States, 149 U.S. 698, 
13 S. Ct. 1016, 37 L. Ed. 905, 1893 U.S. LEXIS 
2340 (1893). 

The act of congress prohibiting the importa- 
tion of alien laborers under contracts to per- 
form labor is unconstitutional. Lees v. United 
States, 150 U.S. 476, 14 S. Ct. 163, 37 L. Ed. 
1150, 1893 U.S. LEXIS 2398 (1893). 

Congress has power to prescribe the condi- 
tions upon which aliens may be admitted into 
the United States, and may provide for deport- 
ing persons who have entered into this country 
contrary to law. United States ex rel. Turner v. 
Williams, 194 U.S. 279, 24S. Ct. 719, 48 L. Ed. 
979, 1904 U.S. LEXIS 822 (1904). 


208. ——Banks. 

Congress has power to establish banks. Mc- 
Culloch v. Maryland, 17 U.S. 316, 4 L. Ed. 579, 
1819 U.S. LEXIS 320 (1819). 

Congress did not exceed its power in giving 
authority to federal reserve board to permit 
national banks to act as trustee, executor, ad- 
ministrator, or registrar of stocks and bonds. 
First Nat'l Bank v. Fellows ex rel. Union Trust 
Co., 244 U.S. 416, 37S. Ct. 734, 61 L. Ed. 1233, 
1917 U.S. LEXIS 1654 (1917). 

State has no authority to vary the method 
provided by congress for increase of stock of 
national banks. Wray v. Citizens’ Nat'l Bank, 
288 S.W. 171, 1926 Tex. App. LEXIS 1596 (Tex. 
Com. App. 1926). 

Acts 1939, ch. 161 requiring banking institu- 
tions to turn over to the state as abandoned 
property deposits and funds which had re- 
mained inactive for a specified period of time 
was unconstitutional as applied to national 
banks. American Nat] Bank v. Clarke, 175 
Tenn. 480, 135 S.W.2d 935, 1939 Tenn. LEXIS 
65 (1939). 


209. ——Commerce. 

Congress may prevent navigable waters of 
the United States from being unreasonably 
obstructed, and may delegate the necessary 
powers to officers to prevent or to remove such 
obstructions. Monongahela Bridge Co. v. 
United States, 216 U.S. 177, 30S. Ct. 356, 54 L. 
Ed. 435, 1910 U.S. LEXIS 1884 (1910). 

Bills of lading for the movement of interstate 
commerce are instrumentalities of that com- 
merce which congress has power to deal with. 
United States v. Ferger, 250 U.S. 199, 39 S. Ct. 
445, 63 L. Ed. 936, 1919 U.S. LEXIS 1733 
(1919). 

The Weeks Act (Mason’s U.S. Code, title 16, 
ch. 12; U.S.C., title 16, ch. 12; F.C.A., title 16, 
§ 12), providing condemnation of land for na- 
tional forests is not violation of the constitu 
tion, since it is an appropriate means to pre- 
serve the navigability of rivers, under U.S. 
Const. art. 1, § 8, cl. 18 and the commerce 
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clause. United States v. Griffin, 58 F.2d 674, 
1932 U.S. Dist. LEXIS 1211 (W.D. Va. 1932). 


210. ——Courts. 

Courts, established by congress, under U.S. 
Const. art. 1, § 8, cl. 18, to determine matters 
of executive administration, are legislative 
courts, and, also, are independent of the judi- 
cial power defined in U.S. Const. art. 3, § 2, 
and the matters before them need not be a case 
or controversy. Ex parte Bakelite Corp., 279 
U.S. 438, 49 S. Ct. 411, 73 L. Ed. 789, 1929 U.S. 
LEXIS 342 (1929). 


211. ——Delegation of Powers. 

It is beyond the power of congress to autho- 
rize and sanction action by the states in pre- 
scribing and enforcing rights, obligations, li- 
abilities, and remedies designed to provide 
compensation for injuries suffered by employ- 
ees engaged in maritime work. Knickerbocker 
Ice Co. v. Stewart, 253 U.S. 149, 40 S. Ct. 438, 
64 L. Ed. 834, 1920 U.S. LEXIS 1457, 11 A.L.R. 
1145 (1920), superseded by statute as stated in, 
Garvin v. Alumax of South Carolina, Inc., 787 
F.2d 910, 1986 U.S. App. LEXIS 29852, 1987 
A.M.C. 402 (6th Cir. 1986), superseded by stat- 
ute as stated in, Guilles v. Sea-Land Serv., 820 
F. Supp. 744, 1993 U.S. Dist. LEXIS 4881, 1993 
A.M.C. 2761 (6th Cir. 1993). 

The provisions of the federal Sentencing Re- 
form Act of 1984 pertaining to the sentencing 
guidelines are severed from all remaining pro- 
visions of the act, which shall remain valid and 
fully enforceable. United States v. Williams, 
691 F. Supp. 36, 1988 U.S. Dist. LEXIS 6006 
(M.D. Tenn. 1988), affd without opinion, 884 
F.2d 1393 (6th Cir. Tenn. 1989). 

The federal sentencing guidelines promul- 
gated by the sentencing commission are uncon- 
stitutional and unenforceable. United States v. 
Williams, 691 F. Supp. 36, 1988 U.S. Dist. 
LEXIS 6006 (M.D. Tenn. 1988), aff'd without 
opinion, 884 F.2d 1393 (6th Cir. Tenn. 1989). 

The promulgation of sentencing guidelines 
that are binding on the federal courts is a 
nondelegable legislative function. United 
States v. Williams, 691 F. Supp. 36, 1988 U.S. 
Dist. LEXIS 6006 (M.D. Tenn. 1988), aff'd with- 
out opinion, 884 F.2d 1393 (6th Cir. Tenn. 
1989). 


212. ——Federal Farm Loans. 

The exemption of the Federal Land Bank 
securities from federal and state taxation is 
within the power of congress. Smith v. Kansas 
City Title & Trust Co., 255 U.S. 180, 41 S. Ct. 
243, 65 L. Ed. 577, 1921 U.S. LEXIS 1811 
(1921). 

The Federal Farm Loan Act of July 17, 1916, 
ch. 245, § 32, as amended by Act of Jan. 18, 
1918, ch. 9, § 1 (former Mason’s U. S. Code, 
Title 12, § 991; U.S.C., title 12, § 991; F.C.A., 
title 12, § 991 [repealed]), is within the cre- 
ative power of congress, although the banks 
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may be intended, in connection with other 
privileges and duties, to facilitate the making of 
loans upon farm security at low rates of inter- 
est. Smith v. Kansas City Title & Trust Co., 255 
U.S. 180, 41S. Ct. 248, 65 L. Ed. 577, 1921 U.S. 
LEXIS 1811 (1921). 


213. —-—Indians. 

Congress alone has power to determine the 
moral obligations of the government towards 
the Indians, and the courts can only exercise 
such jurisdiction over the subject as may be 
conferred by congress. Blackfeather v. United 
States, 190 U.S. 368, 23 S. Ct. 772, 47 L. Ed. 
1099, 1903 U.S. LEXIS 1553 (1903). 

Congress has power to prohibit the convey- 
ance of lands set apart to Indians without the 
consent of the secretary of the interior. Tiger v. 
Western Inv. Co., 221 U.S. 286, 31S. Ct. 578, 55 
L. Ed. 738, 1911 U.S. LEXIS 1734 (1911). 


214. ——Intoxicating Liquor. 

The National Prohibition Act of 1919 was 
within the authority granted congress in U.S. 
Const. amend. 18 and also by this clause; com- 
plete control of intoxicants is reasonably re- 
lated to the power granted to control intoxi- 
cants for beverage purposes. Carnahan v. 
United States, 35 F.2d 96, 1929 U.S. App. 
LEXIS 2907, 67 A.L.R. 1035 (8th Cir. 1929), 
cert. denied, 281 U.S. 723, 50S. Ct. 238, 74 L. 
Ed. 1141, 1930 U.S. LEXIS 515 (1930). 


215. ——Investigations. 

The house of congress, when investigating by 
committee a merely private matter, cannot im- 
prison a witness for refusing to testify. Kilbourn 
v. Thompson, 103 U.S. 168, 26 L. Ed. 377, 1880 
U.S. LEXIS 2104 (Tenn. 1881). 

There can be no doubt of the power of con- 
gress to obtain information as to legislation 
which it is authorized to enact, and it may 
require witnesses to testify for that purpose. 
McGrain v. Daugherty, 273 U.S. 135, 47 S. Ct. 
319, 71 L. Ed. 580, 1927 U.S. LEXIS 985, 50 
A.L.R. 1 (1927); Sinclair v. United States, 2779 
U.S. 263, 49S. Ct. 268, 73 L. Ed. 692, 1929 U.S. 
LEXIS 339 (1929), overruled, United States v. 
Gaudin, 515 U.S. 506, 115 S. Ct. 2310, 132 L. 
Ed. 2d 444, 1995 U.S. LEXIS 4068 (1995); 
United States v. Seymour, 50 F.2d 930, 1931 
U.S. Dist. LEXIS 1440 (D. Neb. 1931). 


216. ——Maritime Law. 

U.S. Const. art. 1, § 8, cl. 18 is one of the 
sources of the power of congress to control 
maritime law, along with U.S. Const. art. 1, 
§ 8, cls. 10 and 11, and such power does not 
come from the commerce clause, found in U.S. 
Const. art. 1, § 8, cl. 3. Stoffel v. W.J. McCahan 
Sugar Ref. & Molasses Co., 35 F.2d 602, 1929 
U.S. Dist. LEXIS 1619 (E.D. Pa. 1929), affd, 41 
F.2d 651, 1930 U.S. App. LEXIS 2869 (3d Cir. 
1930). 


217. —Federal Preemption. 
The Tennessee public service commission is 
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preempted by the commerce and supremacy 
clauses and 49 U.S.C. § 11341(a) from enforc- 
ing its nontacking requirement against the 
merger of motor carriers. Con-way S. Express, 
Inc. v. Hewlett, 758 F. Supp. 464, 1991 U.S. 
Dist. LEXIS 3095 (M.D. Tenn. 1991). 


218. ——Taxation. 

“Activities” which atomic energy commission 
carries on through its cost reimbursement con- 
tractors are exempt from state sale and use 
taxes. Carbide & Carbon Chems. Corp. v. Car- 
son, 192 Tenn. 150, 239 S.W.2d 27, 1951 Tenn. 
LEXIS 392 (1951), affd, 342 U.S. 232, 72S. Ct. 
257, 96 L. Ed. 257, 1952 U.S. LEXIS 2643 
(1952) (decided under prior law). 


Collateral References. Validity of state 
statutes and administrative regulations regu- 
lating internet communications under com- 
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State was not entitled to collect gross receipts 
tax upon funds collected by corporation under 
fixed cost plus contract upon property which 
belonged exclusively to the United States gov- 
ernment and which was managed and operated 
by such corporation. Roane-Anderson Co. v. 
Evans, 200 Tenn. 373, 292 S.W.2d 398, 1956 
Tenn. LEXIS 420, 1956 Tenn. LEXIS 421 
(1956). 

Revenue derived from the right to occupy and 
use property of the United States was as much 
government property as the property itself and 
as such was not subject to state gross receipts 
taxes. Roane-Anderson Co. v. Evans, 200 Tenn. 
373, 292 S.W.2d 398, 1956 Tenn. LEXIS 420, 
1956 Tenn. LEXIS 421 (1956). 


merce clause and U.S. Const. amend. 1. 98 
A.L.R.5th 167. 


§ 9. [Powers denied congress.] — [1.] The migration or importation of 


such persons as any of the states now existing shall think proper to admit, 
shall not be prohibited by the congress prior to the year one thousand eight 
hundred and eight, but a tax or duty may be imposed on such importation, not 
exceeding ten dollars for each person. 

[2.] The privilege of the writ of habeas corpus shall not be suspended, unless 
when in cases of rebellion or invasion the public safety may require it. 

[3.] No bill of attainder or ex post facto law shall be passed. 

[4.] No capitation, or other direct, tax shall be laid, unless in proportion to 
the census or enumeration hereinbefore directed to be taken. 

[5.] No tax or duty shall be laid on articles exported from any state. 

[6.] No preference shall be given by any regulation of commerce or revenue 
to the ports of one state over those of another: nor shall vessels bound to, or 
from, one state, be obliged to enter, clear, or pay duties in another. 

[7.1 No money shall be drawn from the treasury, but in consequence of 
appropriations made by law; and a regular statement and account of the 
receipts and expenditures of all public money shall be published from time to 
time. 

[8.] No title of nobility shall be granted by the United States: and no person 
holding any office of profit or trust under them, shall, without the consent of 
the congress, accept of any present, emolument, office, or title, of any kind 
whatever, from any king, prince, or foreign state. 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by the compiler. 

The first clause of this section is now merely 
of historical interest. 

Law Reviews. Framed by the Times: 2003- 
2004 U.S. Supreme Court Decisions Reflect 
Current Events (Perry A Craft and Michael G. 
Shepard), 40 No. 9 Tenn. B.J. 14 (2004). 

Stare Decisis in Historical Perspective: From 


the Founding Era to the Rehnquist Court (Tho- 
mas R. Lee), 52 Vand. L. Rev. 647 (1999). 
- The Ripple Effects of Slaughter-House: A 
Critique of a Negative Rights View of the Con- 
stitution (Michael J. Gerhardt), 43 Vand. L. 
Rev. 409 (1990). 

Cited: Pollock v. Farmers’ Loan & Trust Co., 
157 U.S. 429, 15 S. Ct. 673, 39 L. Ed. 759, 1895 
U.S. LEXIS 2215 (1895); Pollock v. Farmers’ 
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Loan & Trust Co., 158 U.S. 601, 15 S. Ct. 912, 
39 L. Ed. 1108, 1895 U.S. LEXIS 2280 (1895); 
State v. Green, 995 S.W.2d 591, 1998 Tenn. 
Crim. App. LEXIS 1079 (Tenn. Crim. App. 
1998); State v. Legg, 9 S.W.3d 111, 1999 Tenn. 
LEXIS 680 (Tenn. 1999); Workman v. Bell, 227 
F.3d 331, 2000 Fed. App. 296, 227 F.3d 331, 
2000 FED App. 296P, 2000 U.S. App. LEXIS 
22475 (6th Cir. 2000); United States v. Cofield, 
233 F.3d 405, 2000 FED App. 400P, 2000 U.S. 
App. LEXIS 29584 (6th Cir. 2000); State v. 
Coulter, 67 S.W.3d 3, 2001 Tenn. Crim. App. 
LEXIS 485 (Tenn. Crim. App. 2001); State v. 
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Reid, 91 S.W.3d 247, 2002 Tenn. LEXIS 550 
(Tenn. 2002); Utley v. Tenn. Dep’t of Corr., 118 
S.W.3d 705, 2003 Tenn. App. LEXIS 3285, (Tenn. 
Ct. App. May 1, 2003); State v. Carter, 114 
S.W.3d 895, 2003 Tenn. LEXIS 843, (Tenn. 
Sept. 18, 2003); Baldwin v. Tenn. Bd. of Paroles, 
125 S.W.3d 429, 2003 Tenn. App. LEXIS 575 
(Tenn. Ct. App. 2003); State v. Thompson, 151 
S.W.3d 434, 2004 Tenn. LEXIS 995 (Tenn. Nov. 
24, 2004); Daniel v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 221 (Tenn. Crim. App. 
Mar. 9, 2006). 
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1. Clause 1. 


2. —Construction. 

U.S. Const. art. 1, § 9, cl. 1 had exclusive 
reference to persons of the African race. New 
York v. Compagnie Generale Transatlantique, 
107 U.S. 59, 2S. Ct. 87, 27 L. Ed. 383, 1882 U.S. 
LEXIS 1200 (1883). 


3. Clause 2. 


4, —Application to State Courts. 

State courts have no authority to take from 
the custody of a United States marshal, by a 
writ of habeas corpus, a person held under the 


authority of the United States. Ableman v. 
Booth, 62 U.S. 506, 16 L. Ed. 169, 1858 U.S. 
LEXIS 676 (1858). 

Neither congress nor the president has power 
to suspend the issuing of the writ of habeas 
corpus by a state court. Griffin v. Wilcox, 21 Ind. 
370, 1863 Ind. LEXIS 327 (1863). 

The power of the supreme court under a writ 
of habeas corpus is to determine the question 
whether the court which sentenced the prisoner 
had jurisdiction to try him for the offense 
whereof he was indicted, and to sentence him to 
imprisonment. Ex parte Carll, 106 U.S. 521, 1 
S. Ct. 535, 27 L. Ed. 288, 1882 U.S. LEXIS 1570 
(1882). 

United States courts have jurisdiction on 
habeas corpus to discharge from custody a 
person who is restrained of his liberty in viola- 
tion of the constitution of the United States, but 
who, at the time, is held under state process for 
trial on an indictment charging him with an 
offense against the laws of the state. Ex parte 
Royall, 117 U.S. 241, 6S. Ct. 734, 29 L. Ed. 868, 
1886 U.S. LEXIS 1832 (1886). 

An inmate serving a state sentence in federal 
custody concurrent with a federal sentence was 
permitted to file for habeas corpus relief, and a 
trial court should not have dismissed his peti- 
tion based on jurisdictional grounds; however, 
since he failed to document his assertion that a 
state sentence imposed was illegal due to the 
fact that he was on parole when the offenses 
were committed, summary dismissal of the 
petition was proper. Faulkner v. State, — 
S.W.3d —, 2007 Tenn. LEXIS 370 (Tenn. Apr. 
27, 2007). 


5. —Suspension of Writ. 

If public safety at any time requires the 
suspension of the privilege of the writ of habeas 
corpus, it is for congress to say so, not for the 
courts, as it is a political question. Ex parte 
Bollman, 8 U.S. 75, 2 L. Ed. 554, 1807 U.S. 
LEXIS 369 (1807). 

The privilege of the writ of habeas corpus 
cannot be suspended unless, when in cases of 
rebellion or invasion, the public safety may 
require such suspension. In re Keeler, 14 F. 
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Cas. 173, 1843 U.S. Dist. LEXIS 48 (D. Ark. 
Apr. 1843) (No. 7,637). 

The suspension of the writ does not authorize 
the arrest of any one, but simply denies to one 
arrested, the privilege of this writ in securing 
his release from custody. Ex parte Milligan, 71 
U.S. 2, 18 L. Ed. 281, 1866 U.S. LEXIS 861 
(1866). 

The suspension of the privilege of the writ 
does not suspend the writ itself. The writ issues 
as a matter of course, and, on the return, the 
court decides whether the petitioner is entitled 
to the writ. Ex parte Milligan, 71 U.S. 2, 18 L. 
Ed. 281, 1866 U.S. LEXIS 861 (1866). 

The president has no power to suspend the 
privilege of the writ of habeas corpus except as 
he may be authorized by congress. McCall v. 
McDowell, 1867 U.S. App. LEXIS 767, 15 F. 
Cas. 1235 (C.C.D. Cal. 1867) (No. 8,673). 

When congress judges that public safety re- 
quires the suspension of this writ, it may sus- 
pend it partially in certain localities, or it may 
delegate the matter of extent to the president. 
McCall v. McDowell, 1867 U.S. App. LEXIS 
767, 15 F. Cas. 1235 (C.C.D. Cal. 1867) (No. 
8,673). 


6. Clause 3. 


7. —Bill of Attainder. 

A bill of attainder is a legislative act which 
inflicts punishment without a judicial trial. If 
the punishment be less than death, the act is 
termed a bill of pains and penalties. Cummings 
v. Missouri, 71 U.S. 277, 18 L. Ed. 356, 1866 
U.S. LEXIS 885 (1866); Ex parte Garland, 71 
U.S. 333, 18 L. Ed. 366, 1866 U.S. LEXIS 886 
(1866); In re Yung Sing Hee, 36 F. 437, 1888 
U.S. App. LEXIS 2001 (D. Or. 1888). 

U.S. Const. art. 1, § 9, cl. 3 is not evaded by 
infliction of punishment conditionally, by giving 
a civil form to the proceeding, nor by assuming 
the guilt rather than by declaring it. Cummings 
v. Missouri, 71 U.S. 277, 18 L. Ed. 356, 1866 
U.S. LEXIS 885 (1866). 

Section 304 of the Urgent Deficiencies Appro- 
priation Act of 1943 (57 Stat. 431) providing 
that no salary or compensation should be paid 
to certain named employees of the government 
out of any moneys then or thereafter appropri- 
ated unless they were again appointed to jobs 
by the president with the advice and approval 
of the senate was not a mere appropriation 
measure since employees were permanently 
barred from the government service, and was 
unconstitutional as a bill of attainder. United 
States v. Lovett, 328 U.S. 303, 66S. Ct. 1073, 90 
L. Ed. 1252, 1946 U.S. LEXIS 2280 (1946). 

A “bill of attainder” is a legislative act which 
inflicts punishment without a judicial trial 
where the legislative body exercises the office of 
judge, and assumes judicial magistracy, and 
pronounces on the guilt of a party without any 
of the forms or safeguards of a trial and fixes 
the punishment. Cox v. State, 222 Tenn. 606, 
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439 S.W.2d 267, 1969 Tenn. LEXIS 497, cert. 
denied, 396 U.S. 18, 90S. Ct. 162, 24 L. Ed. 2d 
18, 1969 U.S. LEXIS 626 (1969). 

Former §§ 33-706 and 33-707, providing for 
the confinement of an insane person charged 
with a crime in a state mental institution until 
such time as he was able to stand trial, did not 
amount to a bill of attainder, since the statute 
specifically provided for a judicial determina- 
tion of his insanity. Cox v. State, 222 Tenn. 606, 
439 S.W.2d 267, 1969 Tenn. LEXIS 497, cert. 
denied, 396 U.S. 18, 90S. Ct. 162, 24 L. Ed. 2d 
18, 1969 U.S. LEXIS 626 (1969). 

Federal regulation which suspended social 
security benefits for prisoners convicted of felo- 
nies for the duration of their incarceration 
except in certain circumstances, 42 U.S.C. 
§ 402(x), was not an unconstitutional depriva- 
tion of property rights without due process 
under U.S. Const. amend. 5, nor a bill of attain- 
der in violation of U.S. Const. art. 1, § 9. 
Hopper v. Schweiker, 596 F. Supp. 689, 1984 
U.S. Dist. LEXIS 23297 (M.D. Tenn. 1984), affd 
without opinion, 780 F.2d 1021, 1985 U.S. App. 
LEXIS 13832 (6th Cir. Tenn. 1985). 

The federal statute which limited educa- 
tional benefits for a veteran, while incarcerated 
in a federal, state, or local institution, to the 
cost of tuition fees and supplies, thereby deny- 
ing them the subsistence benefits to which they 
would be otherwise entitled had they not been 
incarcerated found in 38 U.S.C. § 1682 (see 
now 388 U.S.C. § 3482), did not violate the due 
process clause of the fifth amendment or con- 
stitute a bill of attainder in violation of U.S. 
Const., art. 1, § 9. Greenwell v. Walters, 596 F. 
Supp. 693, 1984 U.S. Dist. LEXIS 23296 (M.D. 
Tenn. 1984). 

Tennessee’s Sex Offender Registration and 
Monitoring Act (title 40, chapter 39) is not a 
prohibited bill of attainder since gathering and 
possibly disseminating information is not one 
of the traditional forms of punishment, the act 
was not intended to punish, and the act serves 
a legitimate regulatory purpose. Cutshall v. 
Sundquist, 193 F.3d 466, 1999 FED App. 352P, 
1999 U.S. App. LEXIS 24363 (6th Cir. 1999), 
cert. denied, Cutshall v. Sundquist, 529 U.S. 
1053, 120 S. Ct. 1554, 146 L. Ed. 2d 460, 2000 
U.S. LEXIS 2391 (2000). 


8. —Ex Post Facto Laws. 


9. ——Definition. 

An ex post facto law is one which imposes 
punishment for an act which was not punish- 
able at the time it was committed; or an addi- 
tional punishment; or changes the rules of 
evidence by which less or different testimony is 
sufficient to convict than was then required; or, 
in short, in relation to the offense or its conse- 
quences, alters the relation of a party to his 
disadvantage. Calder v. Bull, 3 U.S. 386, 1 L. 
Ed. 648, 1798 U.S. LEXIS 148 (1798); Kring v. 
Missouri, 107 U.S. 221, 2 S. Ct. 448, 27 L. Ed. 
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506, 1882 U.S. LEXIS 1218 (1883), questioned, 
United States v. Knipp, 963 F.2d 839, 1992 U.S. 
App. LEXIS 7915 (6th Cir. Ky. 1992), ques- 
tioned, State v. Gibson, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 1084 (Tenn. Crim. 
App. Dec. 9, 2004); Duncan v. Missouri, 152 
U.S. 377, 14S. Ct. 570, 38 L. Ed. 485, 1894 U.S. 
LEXIS 2127 (1894). 

The term “ex post facto” refers only to laws 
relating to crimes and penalties, and not to 
laws of a civil character. Ogden v. Saunders, 25 
U.S. 213, 6 L. Ed. 606, 1827 U.S. LEXIS 394 
(1827); Satterlee v. Matthewson, 27 U.S. 380, 7 
L. Ed. 458, 1829 U.S. LEXIS 433 (1829), ques- 
tioned, 98 S. Ct. 2716, 438 U.S. 234, 57 L. Ed. 
2d 727, 1978 U.S. LEXIS 130 (1978); Watson v. 
Mercer, 33 U.S. 88, 8 L. Ed. 876, 1834 U.S. 
LEXIS 568 (1834); Mallett v. North Carolina, 
181 U.S. 589, 21S. Ct. 730, 45 L. Ed. 1015, 1901 
U.S. LEXIS 1394 (1901). 


10. ——Application. 

The prohibition of ex post facto laws in U.S. 
Const. art. 1, § 9 has no application to depor- 
tation of aliens, for the reason that an alien 
remaining in this country has no vested right to 
do so. It is only where legislation destroys 
vested rights that the courts interfere and 
forbid retrospective legislation. Bugajewitz v. 
Adams, 228 U.S. 585, 33 S. Ct. 607, 57 L. Ed. 
978, 1913 U.S. LEXIS 2400 (1913); Mahler v. 
Eby, 264 U.S. 32, 44 S. Ct. 283, 68 L. Ed. 549, 
1924 U.S. LEXIS 2475 (1924); United States ex 
rel. Feuer v. Day, 42 F.2d 127, 1930 U.S. App. 
LEXIS 4225 (2d Cir. 1930). 

The prohibition of United States constitution 
against ex post facto laws has no application to 
the Act of February 20, 1907, ch. 1134, § 3, 
amended by Act of March 26, 1910, ch. 128, § 2 
(now repealed), for the deportation of alien 
women found practicing prostitution after their 
entry into the United States. Bugajewitz v. 
Adams, 228 U.S. 585, 33 S. Ct. 607, 57 L. Ed. 
978, 1913 U.S. LEXIS 2400 (1913); Mahler v. 
Eby, 264 U.S. 32, 44S. Ct. 283, 68 L. Ed. 549, 
1924 U.S. LEXIS 2475 (1924); United States ex 
rel. Feuer v. Day, 42 F.2d 127, 1930 U.S. App. 
LEXIS 4225 (2d Cir. 1930). 

The state habitual criminal statute is not 
unconstitutional as an ex post facto law. Fra- 
zier v. State, 480 S.W.2d 553, 1972 Tenn. Crim. 
App. LEXIS 324 (Tenn. Crim. App. 1972). 

In order to comply with the ex post facto 
prohibitions of the United States and Tennes- 
see constitutions, pursuant to T.C.A. § 40-35- 
117(b), the trial court judges imposing sen- 
tences after the effective date of the 1989 
Sentencing Reform Act, T.C.A. § 40-35-101 et 
seq., for crimes committed prior thereto, must 
calculate the appropriate sentence under both 
the 1982 statute and the 1989 statute, in their 
entirety, and then impose the lesser sentence of 
the two; because the trial court did not calcu- 
late the two sentences with regards to one of 
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the aggravated sexual battery convictions as 
required, the appellate court remanded the 
case to the trial court for resentencing. State v. 
Jordan, 116 S.W.3d 8, 2003 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. Apr. 2, 2003). 


11. ——Change of Limitations. 

Increase of limitation period after commis- 
sion of crime, but before original limitation has 
run, was not an ex post facto law. Falter v. 
United States, 23 F.2d 420, 1928 U.S. App. 
LEXIS 3182 (2d Cir. 1928), writ of cert. denied 
277 U.S. 590, 48 S. Ct. 528, 72 L. Ed. 1003, 1928 
U.S. LEXIS 769 (1928). 


12. ——Change of Procedure. 

Laws fixing or changing the place of trial of 
criminal actions are not violative ordinarily of 
U.S. Const. art. 1, § 9, cl. 3. Gut v. State, 76 
U.S. 35, 19 L. Ed. 578, 1869 U.S. LEXIS 936 
(1869); Cook v. United States, 138 U.S. 157, 11 
S. Ct. 268, 34 L. Ed. 906, 1891 U.S. LEXIS 2074 
(U.S. Jan. 26, 1891). 

Statutes enlarging the class of persons who 
may testify as to the commission of acts previ- 
ously committed are not ex post facto laws. 
Hopt v. Utah, 110 U.S. 574, 4S. Ct. 202, 28 L. 
Ed. 262, 1884 U.S. LEXIS 1719 (1884). 

The inhibition against ex post facto laws does 
not give a criminal the right to be tried in all 
respects by the law in force when the crime 
charged was committed. The mode of trial is 
always under legislative control, subject only to 
the condition that the legislature may not, 
under the guise of establishing modes of proce- 
dure and prescribing remedies, violate the ac- 
cepted principles that protect an accused per- 
son against ex post facto enactments. Gibson v. 
Mississippi, 162 U.S. 565, 16 S. Ct. 904, 40 L. 
Ed. 1075, 1896 U.S. LEXIS 2233 (1896). 


13. ——Change of Punishment. 

Laws cannot be passed inflicting punishment 
for acts that were lawful when committed. 
Cummings v. Missouri, 71 U.S. 277, 18 L. Ed. 
356, 1866 U.S. LEXIS 885 (1866); Ex parte 
Garland, 71 U.S. 333, 18 L. Ed. 366, 1866 U.S. 
LEXIS 886 (1866); Pierce v. Carskadon, 83 U.S. 
234, 21 L. Ed. 276, 1872 U.S. LEXIS 1152 
(1873); Jaehne v. New York, 128 U.S. 189, 9S. 
Ct. 70, 32 L. Ed. 398, 1888 U.S. LEXIS 2210 
(1888). 

A law cannot be passed after the commission 
of an act which adds to the punishment for the 
act, or which alters the situation of the accused 
to his disadvantage. In re Medley, 134 U.S. 160, 
10 S. Ct. 384, 33 L. Ed. 835, 1890 U.S. LEXIS 
1957 (1890). 

Statutes which mitigate the rigor of the law 
in force at the time a crime was committed 
cannot be regarded as an ex post facto law with 
reference to such crime. Rooney v. North Da- 
kota, 196 U.S. 319, 25 S. Ct. 264, 49 L. Ed. 494, 
1905 U.S. LEXIS 903 (1905). 
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Where conviction is predicated on acts occur- 
ring after the federal sentencing guidelines’ 
effective date, enhancing a base offense level 
based on relevant conduct occurring before the 
guidelines were enacted does not violate the ex 
post facto clause. United States v. Parrott, 148 
F.3d 629, 1998 FED App. 200P, 1998 U.S. App. 
LEXIS 15001 (6th Cir. July 6, 1998). 

Department of correction’s policy which per- 
mitted extension of inmate’s release eligibility 
date by thirty percent for assaulting a prison 
officer did not retroactively inflict a greater 
punishment on the inmate than was provided 
for in his original sentence, and was thus not an 
ex post facto law. Ogburn v. Tennessee Dep’t of 
Correction, 983 S.W.2d 677, 1998 Tenn. App. 
LEXIS 26 (Tenn. Ct. App. 1998). 


14. Clause 4. 


15. —Application. 

U.S. Const. art. 1, § 9, cl. 4 has no applica- 
tion to the states, but limits the powers of 
congress. Pohl v. Chicago, M. & St. P. Ry., 52 
Mont. 572, 160 P. 515, 1916 Mont. LEXIS 97 
(1916). 


16. ——Banks. 

The tax levied by act of congress on the notes 
of any state bank, or state banking association, 
is not a direct tax within the meaning of the 
constitution. Veazie Bank v. Fenno, 75 U.S. 533, 
19 L. Ed. 482, 1868 U.S. LEXIS 1130 (1868). 

Congress may levy taxes on the circulation of 
banks, although organized under state laws. 
Veazie Bank v. Fenno, 75 U.S. 533, 19 L. Ed. 
482, 1868 U.S. LEXIS 1130 (1868). 


17. ——Gift Tax. 

A tax on gifts inter vivos is not a direct tax 
and need not be apportioned; it is a privilege 
tax or excise applying to exercise of one of the 
incidents of ownership. Bromley v. McCaughn, 
280 U.S. 124, 50 S. Ct. 46, 74 L. Ed. 226, 1929 
U.S. LEXIS 455 (1929). 

U.S. Const. art. 1, § 9, cl. 41s not violated by 
an Act of 1918 taxing gifts made in contempla- 
tion of death, as to gift made while the Act of 
1916 was in force, similarly taxing such gifts 
but at a lower rate. It is a tax on privileges, and 
not a direct tax. Milliken v. United States, 283 
U.S. 15, 51S. Ct. 324, 75 L. Ed. 809, 1931 U.S. 
LEXIS 122 (1931). 


18. ——Income Tax. 

The Corporation Tax of 1909 was not in- 
tended to be and is not an income tax, but an 
excise tax measured by corporate income, 
hence, it was not a direct tax. Stratton’s Inde- 
pendence, Ltd. v. Howbert, 231 U.S. 399, 34 S. 
Ct. 1386, 58 L. Ed. 285, 1913 U.S. LEXIS 2577 
(1918). 

The Revenue Act of 1916, in so far as it 
imposes a tax upon a stockholder because of a 
stock dividend made lawfully and in good faith, 
violates U.S. Const. art. 1, § 9, cl. 4 and US. 
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Const. art 1, § 2, cl. 3 and, to this extent, is 
invalid notwithstanding U.S. Const. amend. 16. 
Eisner v. Macomber, 252 U.S. 189, 40S. Ct. 189, 
64 L. Ed. 521, 1920 U.S. LEXIS 1605, 9 A.L.R. 
1570 (1920). 

The profit received by a trustee on the sale of 
capital stock is “income” under U.S. Const. 
amend. 16 and taxable without apportionment. 
Merchants’ Loan & Trust Co. v. Smietanka, 255 
U.S. 509, 41S. Ct. 386, 65 L. Ed. 751, 1921 U.S. 
LEXIS 1721, 15 A.L.R. 1305 (1921). 


19. —-—Inheritance Tax. 

Power of congress and of states, and con- 
struction of statutes imposing a tax upon lega- 
cies or inheritances. Orr v. Gilman, 183 U.S. 
278, 22S. Ct..213, 46 L. Ed: 196, 1902 U.S. 
LEXIS 718 (1901); Billings v. Illinois, 188 U.S. 
97, 23 S. Ct. 272, 47 L. Ed. 400, 1903 U.S. 
LEXIS 1270 (1903); Snyder v. Bettman, 190 
U.S. 249, 23 S. Ct. 803, 47 L. Ed. 1035, 1903 
U.S. LEXIS 1547, 15 Ohio F. Dec. 943 (1903). 

An estate tax on proceeds of insurance poli- 
cies that are payable in terms to beneficiaries 
other than the decedent or his estate, is not a 
direct tax, but is a transfer or privilege tax, and 
need not be apportioned. Chase Nat'l Bank v. 
United States, 278 U.S. 327, 49 S. Ct. 126, 73 L. 
Ed. 405, 63 A.L.R. 388, 1929 U.S. LEXIS 358 
(1929). 

An estate tax embracing tenancies by the 
entireties is a valid indirect tax, and need not 
be apportioned. Tyler v. United States, 281 U.S. 
497, 50 S. Ct. 356, 74 L. Ed. 991, 1930 USS. 
LEXIS 404, 69 A.L.R. 758 (1930); Phillips v. 
Dime Trust & Safe Deposit Co., 284 U.S. 160, 
52 S. Ct. 46, 76 L. Ed. 220, 1931 U.S. LEXIS 
466 (1931). 


20. Clause 5. 


21. —Tax on Exports. 

An excise tax, laid upon tobacco and snuff 
before removal from the factory, is not a duty on 
“exports,” although the articles are intended for 
exportation. Pace v. Burgess, 92 U.S. 372, 23 L. 
Ed. 657, 1875 U.S. LEXIS 1768 (1875); Turpin 
v. Burgess, 117 U.S. 504, 6S. Ct. 835, 29 L. Ed. 
988, 1886 U.S. LEXIS 1866 (1886). 

A federal tax on charter parties relating to 
vessels exclusively for foreign ports, and 
amounting to a tax on the imports themselves, 
is void under U.S. Const. art. 1, § 9, cl. 5. 
United States v. Hvoslef, 237 U.S. 1, 35 S. Ct. 
459, 59 L. Ed. 813, 1915 U.S. LEXIS 1304 
(1915). 

A federal tax on policies of marine insurance 
for foreign shipments is a tax or duty on articles 
exported, and is void under U.S. Const. art. 1, 
§ 9, cl. 5. Thames & Mersey Marine Ins. Co. v. 
United States, 237 U.S. 19, 35 S. Ct. 496, 59 L. 
Ed. 821, 1915 U.S. LEXIS 1305 (1915). 

U.S. Const. art. 1, § 9, cl. 5 is not violated by 
a tax under U.S. Const. amend. 16 on the net 
income of corporations, although chiefly result- 
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ing from export trade, where there is no dis- 
crimination against income from foreign trade, 
as compared with income from other sources. 
William E. Peck & Co. v. Lowe, 247 U.S. 165, 38 
S. Ct. 432, 62 L. Ed. 1049, 1918 U.S. LEXIS 
1966 (1918); National Paper & Type Co. v. 
Bowers, 266 U.S. 373, 45 S. Ct. 133, 69 L. Ed. 
331, 1924 U.S. LEXIS 2678 (1924). 

A general sales tax, if it taxes articles ex- 
ported from the state, violates U.S. Const. art. 
1, § 9, cl. 5; so, where title passed to export 
goods on delivery to commission merchant to 
secure bill of lading, export transportation had 
started when the sale took effect, and the tax 
thereon was void. A.G. Spalding & Bros. v. 
Edwards, 262 U.S. 66, 43 S. Ct. 485, 67 L. Ed. 
865, 1923 U.S. LEXIS 2616 (1923). 

Oil brought for foreign export is not, while in 
storage tanks in a state other than that where 
the purchase is made, subject to taxation by 
such state although the exact point of destina- 
tion is not fixed and the ships were loaded from 
bulk without separation of the various ship- 
ments from the points of origin. Carson Petro. 
Co. v. Vial, 279 U.S. 95, 49 S. Ct. 292, 73 L. Ed. 
626, 1929 U.S. LEXIS 326 (1929). 


22. Clause 6. 


23. —Construction. 

The word “state,” as used in U.S. Const. art. 
1, § 9, cl. 6, does not include the incorporated 
and organized, Territory of Alaska, and con- 
gress is not required to provide the same regu- 
lations for Alaskan ports as for ports in the 
states of the union. Alaska v. Troy, 258 U.S. 
101, 42 S. Ct. 241, 66 L. Ed. 487, 1922 U.S. 
LEXIS 2245 (1922). 


24. —Discrimination. 

The Reed Amendment Act of March 3, 1917, 
ch. 162, § 5 (Mason’s U.S. Code, title 18, § 341; 
U.S.C., title 18, § 341; F.C.A., title 18, § 341 
[repealed]), prohibiting use of mails for adver- 
tising intoxicating liquors in prohibition states, 
is not repugnant to the constitutional prohibi- 
tion of any regulation of commerce which gives 
preference to the ports of one state over those of 
another. Williams v. United States, 255 U.S. 
336, 41 S. Ct. 364, 65 L. Ed. 664, 1921 U.S. 
LEXIS 1765 (1921). 

U.S. Const. art. 1, § 9, cl. 6 does not prevent 
discrimination as between ports, but only as 
between states in respect of their ports; so, 
incidental disadvantages to certain ports on 
account of rates and improvements do not vio- 
late U.S. Const. art. 1, § 9, cl. 6. Louisiana Pub. 
Serv. Comm’n v. Texas & N.O.R.R., 284 U.S. 
125, 52°S) Ct."74, Te" LO Ed/201,;-1931 Us. 
LEXIS 877 (1931). 


25. —Power of Congress. 

U.S. Const. art. 1, § 9 is only a limitation on 
the powers of congress, and does not affect the 
states in the regulation of their domestic af- 
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fairs. Munn v. Illinois, 94 U.S. 113, 24 L. Ed. 77, 
1876 U.S. LEXIS 1842 (1876) (No. 17,726a); 
Williams v. The Lizzie Henderson, 29 F. Cas. 
1373, 1880 U.S. Dist. LEXIS 4 (S.D. Fla. 1880); 
Morgan’s S.S. Co. v. Louisiana Bd. of Health, 
118 U.S. 455, 6S. Ct. 1114, 30 L. Ed. 237, 1886 
U.S. LEXIS 1945 (1886); Johnson v. Chicago & 
Pac. Elevator Co., 119 U.S. 388, 7S. Ct. 254, 30 
L. Ed. 447, 1886 U.S. LEXIS 2004 (1886). 


26. Clause 7. 


27. —Control of Money. 

It is entirely within the competency of con- 
gress to say what claims shall be paid. A claim 
for woods furnished before 1861 could be ex- 
cepted from the general statutes on claims on 
account of a claimant having been a person who 
“sustained” the Confederacy, even though later 
pardoned. Hart v. United States, 118 U.S. 62, 6 
S. Ct. 961, 30 L. Ed. 96, 1886 U.S. LEXIS 1902 
(1886). 

Although the federal judiciary has the duty 
and the power to prohibit segregation in the 
schools of Tennessee, it does not follow that the 
judiciary has any corresponding authority to 
dictate the specific financial arrangements un- 
der which the costs of integrating the schools 
shall be handled; as long as those costs are in 
fact paid, there is no justification for an un- 
elected judiciary making policy judgments as to 
how the tax burden shall be allocated. Kelley v. 
Metropolitan County Bd. of Educ., 836 F.2d 
986, 1987 U.S. App. LEXIS 16899 (6th Cir. 
1987), cert. denied, 487 U.S. 1206, 108 S. Ct. 
2848, 101 L. Ed. 2d 885, 1988 U.S. LEXIS 2848 
(1988). 

Federal courts were not justified in shifting 
costs in school desegregation program from 
metropolitan school board to state. Kelley v. 
Metropolitan County Bd. of Educ., 836 F.2d 
986, 1987 U.S. App. LEXIS 16899 (6th Cir. 
1987), cert. denied, 487 U.S. 1206, 108 S. Ct. 
2848, 101 L. Ed. 2d 885, 1988 U.S. LEXIS 2848 
(1988). 


28. —Necessity of Appropriation. 

Mandamus will not lie against the secretary 
of the treasury to compel him to pay a debt of 
the United States where no appropriation has 
been made therefor by congress. Reeside v. 
Walker, 52 U.S. 272, 13 L. Ed. 693, 1850 U.S. 
LEXIS 1508 (1851). 


29. —Publication of Accounts. 

Books of the treasury department, printed 
from written public records under U.S. Const. 
art. 1, § 9, cl. 7, were admissible to prove 
nonpayment of a dividend owed the United 
States. Chesapeake & Del. Canal Co. v. United 
States, 250 U.S. 123, 39 S. Ct. 407, 63 L. Ed. 
889, 1919 U.S. LEXIS 1725 (1919). 


30. Clause 8. 


31. —Title of Nobility. 
Congress and the state equally are expressly 
prohibited from granting any title of nobility. 
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Legal Tender Case, 110 U.S. 421, 4S. Ct. 122, 
28 L. Ed. 204, 1884 U.S. LEXIS 1712 (1884). 


§ 10. [Powers denied the states.] — [1.] No state shall enter into any 
treaty, alliance, or confederation; grant letters of marque and reprisal; coin 
money; emit bills of credit; make any thing but gold and silver coin a tender in 
payment of debts; pass any bill of attainder, ex post facto law, or law impairing 
the obligation of contracts, or grant any title of nobility. 

[2.] No state shall, without the consent of the congress, lay any imposts or 
duties on imports or exports, except what may be absolutely necessary for 
executing its inspection laws: and the net produce of all duties and imposts, 
laid by any state on imports or exports, shall be for the use of the treasury of 
the United States; and all such laws shall be subject to the revision and control 
of the congress. 

[3.] No state shall, without the consent of congress, lay any duty of tonnage, 
keep troops, or ships of war in time of peace, enter into any agreement or 
compact with another state, or with a foreign power, or engage in war unless 


actually invaded, or in such imminent danger as will not admit of delay. 
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thorizing issuance of currency that can be rec- 
ognized as legal by the courts sitting under the 
authority of the regular government. Thorn- 
burg v. Harris, 43 Tenn. 157, 1866 Tenn. LEXIS 
31 (1866), overruled, Sherfy v. Argenbright, 48 
Tenn. 128, 1870 Tenn. LEXIS 25, 2 Am. Rep. 
690 (1870). 


4, —Letters of Marque and Reprisal. 

The power to grant letters of marque and 
reprisal is expressly given to congress. Barron 
v. Mayor of Baltimore, 32 U.S. 243, 8 L. Ed. 672, 
1833 U.S. LEXIS 346 (1833). 


5. —Coining Money. 
State sales tax providing for collection in 
tokens did not constitute coining of money. 
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Morrow v. Henneford, 182 Wash. 625, 47 P.2d 
1016, 1935 Wash. LEXIS 686 (1935). 

Imposition of sales tax on the exchange of 
gold and silver coins and bullion does not inter- 
fere with the exclusive right of the federal 
government to coin money. State v. Sanders, 
923 S.W.2d 540, 1996 Tenn. LEXIS 358 (Tenn. 
May 28, 1996). 


6. —Bills of Credit. 

Certificates issued by a state in various 
sums, receivable for state, county, and town 
dues, and for which the funds of the state are 
pledged, are bills of credit. Craig v. Missouri, 29 
U.S. 410, 7 L. Ed. 903, 1830 U.S. LEXIS 486 
(1830); Byrne v. Missouri, 33 U.S. 40, 8 L. Ed. 
859, 1834 U.S. LEXIS 564 (1834). 

To constitute a bill of credit, it must be issued 
by the state, involve the faith of the state, and 
be designed to circulate as money. Briscoe v. 
President & Dirs. of Bank, 36 U.S. 257, 9 L. Ed. 
709, 1837 U.S. LEXIS 178 (1837); Houston & 
Tex. Cent. R.R. v. Texas, 177 U.S. 66, 20 S. Ct. 
545, 44 L. Ed. 673, 1900 U.S. LEXIS 1775 
(1900). 

If a state owns all the stock of a bank, and the 
state is pledged for the redemption of the bills 
issued, such bills are not bills of credit. Briscoe 
v. President & Dirs. of Bank, 36 U.S. 257, 9 L. 
Ed. 709, 1837 U.S. LEXIS 178 (1837); Dar- 
rington v. Bank of Alabama, 54 U.S. 12, 14 L. 
Ed. 30, 1851 U.S. LEXIS 832 (1851). 

Change bills emitted by a railroad corpora- 
tion owned by a state on a pledge of the rail- 
road, its fixtures, property and revenues for 
their redemption, and not exclusively on the 
faith of the state are not bills of credit within 
the meaning of U.S. Const. art. 1, § 10, cl. 1; 
and their payment may be enforced in this 
state. Western & A.R.R. v. Taylor, 53 Tenn. 408, 
1871 Tenn. LEXIS 374 (Tenn. Oct. 18, 1871). 

States are inhibited from issuing bills of 
credit drawn by the states and resting merely 
on the credit for payment but not notes or bills 
the payment of which is to be made out of funds 
pledged for that purpose. Gowen v. Shute, 63 
Tenn. 57, 1874 Tenn. LEXIS 205 (Tenn. 1874). 

Interest coupons of bonds issued by a state 
are not bills of credit, because such coupons are 
receivable for debts due the state. Poindexter v. 
Greenhow, 114 U.S. 270, 5S. Ct. 903, 29 L. Ed. 
185, 1885 U.S. LEXIS 1759 (1885). 


7. —Legal Tender. 

An act directing that no execution shall issue 
upon a judgment for two years after its rendi- 
tion unless the creditor agrees to take paper is 
invalid as violative of the prohibition in the first 
paragraph against tender laws. Townsend v. 
Townsend, 7 Tenn. 1, 1821 Tenn. LEXIS 14, 14 
Am. Dec. 722 (Tenn. May 1821). 

Since nothing but gold and silver coin is a 
legal tender, tender in bank notes of the bank of 
the United States to redeem land sold under 
execution, if objected to will not be good, al- 
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though equal to coin. Lowry v. McGhee, 16 
Tenn. 242, 1835 Tenn. LEXIS 87 (1835). 


8. —Bill of Attainder. 

While bills of attainder are generally directed 
against individuals by name, they may be di- 
rected against a whole class. Cummings v. 
Missouri, 71 U.S. 277, 18 L. Ed. 356, 1866 U.S. 
LEXIS 885 (1866). 

A bill of attainder is a legislative act which 
inflicts punishment without a judicial trial. 
Cummings v. Missouri, 71 U.S. 277, 18 L. Ed. 
356, 1866 U.S. LEXIS 885 (1866). 

A “bill of attainder” is a legislative act which 
inflicts punishment without a judicial trial 
where the legislative body exercises the office of 
judge, and assumes judicial magistracy, and 
pronounces on the guilt of a party without any 
of the forms or safeguards of a trial and fixes 
the punishment. Cox v. State, 222 Tenn. 606, 
439 S.W.2d 267, 1969 Tenn. LEXIS 497, cert. 
denied, 396 U.S. 18, 90 S. Ct. 162, 24 L. Ed. 2d 
18, 1969 U.S. LEXIS 626 (1969). 

Former §§ 33-706 and 33-707, providing for 
the confinement of an insane person charged 
with a crime in a state mental institution until 
such time as he was able to stand trial, did not 
amount to a bill of attainder since the statute 
specifically provided for a judicial determina- 
tion of his insanity. Cox v. State, 222 Tenn. 606, 
439 S.W.2d 267, 1969 Tenn. LEXIS 497, cert. 
denied, 396 U.S. 18, 90 S. Ct. 162, 24 L. Ed. 2d 
18, 1969 U.S. LEXIS 626 (1969). 


9. —Ex Post Facto Laws. 

When a prisoner committed the crimes of 
murder, T.C.A. § 39-13-202, and armed rob- 
bery, T.C.A. § 39-13-402, in 1986, the prisoner 
knew that violations of the prison disciplinary 
rules could put the prisoner at risk of serving a 
longer period of time before becoming eligible to 
be considered for parole and, accordingly, nei- 
ther the 1989 nor the 1996 changes in the 
prison’s disciplinary policy deprived the pris- 
oner of a pre-existing right or enhanced the 
punishment for the prisoner’s 1986 crimes be- 
yond the punishment authorized by T.C.A. 
§ 40-35-501(h); thus, applying the 1989 and 
1996 versions of prison policy to the prisoner for 
the disciplinary offenses of escape and assault 
committed in 1989 and 1997 did not run afoul of 
the federal or state ex post facto clauses, Const. 
art. 1, § 10, cl. 1 and Tenn. Const. art. I, § 11. 
Utley v. Tenn. Dep’t of Corr., 118 S.W.3d 705, 
2003 Tenn. App. LEXIS 325, (Tenn. Ct. App. 
May 1, 2003). 

Defendant failed to establish that his trial 
counsel was ineffective in setting out the range 
of punishment for the offense charged when the 
conspiracy to which defendant pled guilty, de- 
livery of over three hundred pounds of mari- 
juana, continued beyond the effective date of 
the statute designating the offense as a Class A 
felony, T.C.A. § 39-17-417(j)(13)(A), and defen- 
dant could properly be convicted of a Class A 


67 [LEGISLATIVE DEPARTMENT] 


felony without violating the ex post facto pro- 
visions of U.S. Const. art. 1, § 10, cl. 1, Tenn. 
Const. art. I, § 11, and T.C.A. § 39-11-112. 
Agee v. State, 111 S.W.3d 571, 2003 Tenn. Crim. 
App. LEXIS 7 (Tenn. Crim. App. 2003), appeal 
denied, — S.W.3d —, 2003 Tenn. LEXIS 331 
(Tenn. Apr. 28, 2003). 

Denial of the petitioner’s motion for expunge- 
ment of any records relating to the charge of 
child abuse was reversed and remanded be- 
cause the 2003 amendment to the expunge- 
ment statute could not be used to deny the 
petitioner’s request for expungement, when ret- 
roactive application of the amended expunge- 
ment statute violated the petitioner’s constitu- 
tional protection against ex post facto laws 
because at minimum it offered a situation dis- 
advantageous to the petitioner by unduly bur- 
dening him with the societal stigma attached to 
a felony. State v. Hanners, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 301 (Tenn. Crim. App. 
Apr. 12, 2007). 


10. ——Definitions and Limitations. 

The states cannot inflict punishment or de- 
prive a person of a right for a past act which 
was not punishable at the time the act was 
committed. Cummings v. Missouri, 71 U.S. 277, 
18 L. Ed. 356, 1866 U.S. LEXIS 885 (1866); Ex 
parte Garland, 71 U.S. 333, 18 L. Ed. 366, 1866 
U.S. LEXIS 886 (1866); Pierce v. Carskadon, 83 
U.S. 234, 21 L. Ed. 276, 1872 U.S. LEXIS 1152 
(1873); Jaehne v. New York, 128 U.S. 189, 9 S. 
Ct. 70, 32 L. Ed. 398, 1888 U.S. LEXIS 2210 
(1888). 

An ex post facto law is one which imposes 
punishment for an act which was not punish- 
able at the time it was committed, or an addi- 
tional punishment to that then prescribed; or 
changes the rules of evidence by which less or 
different testimony is sufficient to convict than 
was then required; or, in short, in relation to 
the offense or its consequences, alters the rela- 
tion of a party to his disadvantage. Calder v. 
Bull, 3 U.S. 386, 1 L. Ed. 648, 1798 U.S. LEXIS 
148 (1798); Kring v. Missouri, 107 U.S. 221, 2S. 
Ct. 443, 27 L. Ed. 506, 1882 U.S. LEXIS 1218 
(1883), questioned, United States v. Knipp, 963 
F.2d 839, 1992 U.S. App. LEXIS 7915 (6th Cir. 
Ky. 1992), questioned, State v. Gibson, — 
S.W.3d —, 2004 Tenn. Crim. App. LEXIS 1084 
(Tenn. Crim. App. Dec. 9, 2004); Duncan v. 
Missouri, 152 U.S. 377, 14S. Ct. 570, 38 L. Ed. 
485, 1894 U.S. LEXIS 2127 (1894). 

The phrase “ex post facto law,” as used in the 
constitution, is applicable only to criminal and 
penal laws. Pittsburgh, C., C. & St. L. Ry. v. 
Lightheiser, 168 Ind. 438, 78 N.E. 1033, 1906 
Ind. LEXIS 171 (1906); Kentucky Union Co. v. 
Kentucky, 219 U.S. 140, 31S. Ct. 171, 55 L. Ed. 
137, 1911 U.S. LEXIS 1626 (1911). 


ll. ———ZJudicial Decisions. 
Erroneous or inconsistent decisions by the 
courts are not reached by the prohibition of 
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U.S. Const. art. 1, § 10, against ex post facto 
laws, but such provision is directed against 
legislative action only. Frank v. Mangum, 237 
U.S. 309, 35S. Ct. 582, 59 L. Ed. 969, 1915 U.S. 
LEXIS 1338 (1915). 

The ex post facto clause, by its own terms, 
does not apply to courts and extending the 
clause to courts through the rubric of due 
process would circumvent the clear constitu- 
tional text; limitations on ex post facto judicial 
decisionmaking are inherent in the notion of 
due process. Rogers v. Tennessee, 532 U.S. 451, 
121 S. Ct. 1693, 149 L. Ed. 2d 697, 2001 U.S. 
LEXIS 3519 (2001), superseded by statute as 
stated in, Armstrong v. Bertrand, 336 F.3d 620, 
2003 U.S. App. LEXIS 14860 (7th Cir. Wis. 
2003). 


12. ——Subjects. 


13. ———Civil Matters. 

Laws may be passed validating invalid deeds 
or contracts. Satterlee v. Matthewson, 27 U.S. 
380, 7 L. Ed. 458, 1829 U.S. LEXIS 433 (1829), 
questioned, 98 S. Ct. 2716, 488 U.S. 234, 57 L. 
Ed. 2d 727, 1978 U.S. LEXIS 130 (1978); Wat- 
son v. Mercer, 33 U.S. 88, 8 L. Ed. 876, 1834 
U.S. LEXIS 568 (1834). 


14. —-——Business and Professions. 

The legislature of a state may enact that a 
person who has been convicted of a crime shall 
no longer engage in the practice of medicine; 
such an enactment is not an ex post facto law. 
Hawker v. New York, 170 U.S. 189, 18 S. Ct. 
573, 42 L. Ed. 1002, 1898 U.S. LEXIS 1537 
(1898). 

Sections 59-1701 — 59-1721 (now §§ 55-17- 
101 — 55-17-120) regulating the purchase and 
sale of motor vehicles and relating to the licens- 
ing of dealers, distributors and salesmen, did 
not constitute a bill of attainder, ex post facto 
law or a law impairing the obligation of con- 
tracts. Ford Motor Co. v. Pace, 206 Tenn. 559, 
335 S.W.2d 360, 1960 Tenn. LEXIS 394, 1960 
Tenn. LEXIS 395 (1960). 


15. ———Punishment. 

Repeal of a penal statute operates as a par- 
don of all offenses committed before that time 
which have not been prosecuted, except where 
the repealing statute contains a provision ex- 
pressly saving right to prosecute under the 
repealed law. Roberts v. State, 2 Tenn. 423, 
1815 Tenn. LEXIS 6 (1815). 

A common law punishment, which is re- 
pealed by statute, if revived by repeal of such 
statute, can only operate in the future and not 
upon cases which had happened between the 
repeal and the revival. Roberts v. State, 2 Tenn. 
423, 1815 Tenn. LEXIS 6 (1815). 

States cannot inflict punishment under the 
form of creating a qualification or attaching a 
condition for a past act which was not punish- 
able at the time committed. Cummings v. Mis- 


Art. 1, § 10 


souri, 71 U.S. 277, 18 L. Ed. 356, 1866 U.S. 
LEXIS 885 (1866); Ex parte Garland, 71 U.S. 
333, 18 L. Ed. 366, 1866 U.S. LEXIS 886 (1866). 

A law cannot be passed after the commission 
of an act which adds to the punishment for the 
act, or which alters the situation of the accused 
to his disadvantage. In re Medley, 134 U.S. 160, 
10 S. Ct. 384, 33 L. Ed. 835, 1890 U.S. LEXIS 
1957 (1890). 

Statutes which mitigate the rigor of the law 
in force at the time a crime was committed 
cannot be regarded as ex post facto laws with 
reference to such crime. Rooney v. North Da- 
kota, 196 U.S. 319, 25S. Ct. 264, 49 L. Ed. 494, 
1905 U.S. LEXIS 903 (1905). 

A statute which changes the mode of execut- 
ing the death penalty is not an ex post facto law. 
Malloy v. South Carolina, 237 U.S. 180, 35 S. 
Ct. 507, 59 L. Ed. 905, 1915 U.S. LEXIS 1324 
(1915). 

Application of a new standard to deny proba- 
tion for an offense committed prior to the en- 
actment of that standard is prohibited as ex 
post facto legislation. Boykins v. State, 584 
S.W.2d 194, 1979 Tenn. LEXIS 455 (Tenn. 
1979). 

A trial court imposing a sentence after the 
effective date of the 1989 Sentencing Reform 
Act for a burglary committed before that date 
must calculate the appropriate sentence under 
both the 1982 sentencing statute and the 1989 
act, and then impose the lesser sentence of the 
two statutes. State v. Pearson, 858 S.W.2d 879, 
1993 Tenn. LEXIS 240 (Tenn. 1993). 

In determining whether an ex post facto 
violation exists in the context of sentencing, the 
critical question under both the United States 
and Tennessee constitutions is whether the law 
changes the punishment to the defendant’s 
disadvantage, or inflicts a greater punishment 
than the law allowed when the offense oc- 
curred. State v. Pearson, 858 S.W.2d 879, 1993 
Tenn. LEXIS 240 (Tenn. 1993); State v. Dunn, 
901 S.W.2d 398, 1995 Tenn. Crim. App. LEXIS 
296 (Tenn. Crim. App. 1995). 

Repeal of parole eligibility standards previ- 
ously available to an inmate implicates the ex 
post facto clause if the effect of the repeal is to 
impose a greater or more severe punishment 
than was proscribed by law at the time of the 
offense. Kaylor v. Bradley, 912 S.W.2d 728, 1995 
Tenn. App. LEXIS 523 (Tenn. Ct. App. 1995). 

Refusal of the parole board to give defendant 
the benefit of a presumption that inmates 
would be paroled when they first became eli- 
gible did not violate the ex post facto clause 
even though the regulation was repealed after 
the date of defendant’s crime; defendant did not 
allege that release would have occured under 
the regulation, and the presumption was never 
valid because it was inconsistent with a statute 
on the same subject. Kaylor v. Bradley, 912 
S.W.2d 728, 1995 Tenn. App. LEXIS 523 (Tenn. 
Ct. App. 1995). 
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A change in a regulation of the department of 
correction limiting the eligibility of sex offend- 
ers for transfer to minimum custody was not an 
ex post facto law. Jaami v. Conley, 958 S.W.2d 
123, 1997 Tenn. App. LEXIS 420 (Tenn. Ct. 
App. 1997). | 

Tennessee’s Sex Offender Registration and 
Monitoring Act (title 40, ch. 39) was not in- 
tended to punish, and its requirements do not 
transform the law into punishment, thus the ex 
post facto clause is not implicated. Cutshall v. 
Sundquist, 193 F.3d 466, 1999 FED App. 352P, 
1999 U.S. App. LEXIS 24363 (6th Cir. 1999), 
cert. denied, Cutshall v. Sundquist, 529 U.S. 
1053, 120 S. Ct. 1554, 146 L. Ed. 2d 460, 2000 
U.S. LEXIS 2391 (2000). 

Department of correction did not violate the 
constitutional prohibitions against ex post facto 
laws in extending prisoner’s release eligibility 
date (RED). Even though the specific rule used 
to extend his RED after he assaulted a prison 
guard was not in effect at the time he was 
sentenced, the rule was in effect at the time he 
assaulted the prison guard, therefore he could 
not argue that he did not have fair warning of 
the possible consequences of his assault. Smith 
v. Campbell, 995 S.W.2d 116, 1999 Tenn. App. 
LEXIS 105 (Tenn. Ct. App. 1999). 

Application of § 40-28-123 (as amended in 
1978) to prisoner’s 1973 sentence did not sub- 
ject him to an unconstitutional ex post facto 
law; the penalties imposed were for a valid 
conviction of acts committed subsequent to the 
enactment of the statute. Wheeler v. Tennessee 
Dep’t of Correction, 36 S.W.3d 824, 2000 Tenn. 
App. LEXIS 183 (Tenn. Ct. App. 2000). 


16. ———Procedure. 

Laws merely fixing or changing the place of 
trial of criminal actions do not violate U.S. 
Const. art. 1, § 10, cl. 1. Gut v. State, 76 U.S. 
35, 19 L. Ed. 573, 1869 U.S. LEXIS 936 (1869); 
Cook v. United States, 138 U.S. 157, 11 S. Ct. 
268, 34 L. Ed. 906, 1891 U.S. LEXIS 2074 (U.S. 
Jan. 26, 1891). 

Statutes enlarging the class of persons who 
may testify as to the commission of acts previ- 
ously committed are not ex post facto laws. 
Hopt v. Utah, 110 U.S. 574, 4S. Ct. 202, 28 L. 
Ed. 262, 1884 U.S. LEXIS 1719 (1884). 

The mode of trial is always under legislative 
control, subject only to the condition that the 
legislature may not, under the guise of estab- 
lishing modes of procedure and prescribing 
remedies, violate the accepted principles that 
protect an accused person against ex post facto 
enactments. Gibson v. Mississippi, 162 U.S. 
565, 16 S. Ct. 904, 40 L. Ed. 1075, 1896 U.S. 
LEXIS 2233 (1896). 

The enactment of a statute providing for an 
appeal by the state in a criminal action after an 
offense has been committed, and a trial had, is 
not an ex post facto law within the meaning of 
the constitution. Mallett v. North Carolina, 181 
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U.S. 589, 21 S. Ct. 730, 45 L. Ed. 1015, 1901 
U.S. LEXIS 1394 (1901). 

Change in law as to number of grand jurors 
and number required to concur held not ex post 
facto as to offense committed before change 
became effective. State v. Kavanaugh, 32 N.M. 
404, 258 P. 209, 1927 N.M. LEXIS 45, 53 A.L.R. 
706 (1927). 

There is no authority for the position that 
legislative changes in the standard of review by 
appellate courts are ex post facto laws. Title 40, 
Ch. 35, parts 1-5 do not increase the punish- 
ment beyond that provided when the offense 
was created, nor do they meet any other cat- 
egory of ex post facto law as found in Davis v. 
Beeler, 185 Tenn. 638, 207 S.W.2d 343, 1947 
Tenn. LEXIS 369 (1947). See State v. Ashby, 
823 S.W.2d 166, 1991 Tenn. LEXIS 489 (Tenn. 
1991). 

Change in the rule prohibiting spouses from 
testifying over objection in criminal cases to 
rule that only a witness spouse may invoke the 
spousal privilege did not constitute a violation 
of the prohibition against ex post facto laws. 
State v. Bragan, 920 S.W.2d 227, 1995 Tenn. 
Crim. App. LEXIS 541 (Tenn. Crim. App. 1995). 


17. —Impairment of Contracts. 

The mere regulation of signage does not 
establish an unconstitutional impairment of 
sign owners’ contractual rights with lessees. As 
a general rule, the exercise of governmental 
police power to protect life, health and public 
safety is paramount to the contractual rights of 
individuals. Pitts v. Pilkerton, 714 F. Supp. 285, 
1988 U.S. Dist. LEXIS 16442 (M.D. Tenn. 
1988). 


18. —-—Construction. 

The law is the source of the obligations of 
contracts; and the extent of the obligation is 
defined by the law in use at the time the 
contract is made, and cannot be changed by 
subsequent legislation without violating the 
constitutional prohibition of laws impairing the 
obligation of contracts. Townsend v. Townsend, 
7 Tenn. 1, 1821 Tenn. LEXIS 14, 14 Am. Dec. 
722 (Tenn. May 1821). 

Though the legislature has unrestricted 
power, within its discretion, for the public ad- 
vantage, to declare the force and effect of future 
contracts made and to be executed in the state, 
it has power as to existing contracts over the 
remedy but not over the contract, that being 
secured and protected under the sanctity of the 
constitution. Greenfield v. Dorris, 33 Tenn. 548, 
1853 Tenn. LEXIS 84 (1853). 

Laws in force at the time of making contracts 
constitute a part thereof, and cannot be 
changed so as to impair the obligation of such 
contracts. Walker v. Whitehead, 83 U.S. 314, 21 
L. Ed. 357, 1872 U.S. LEXIS 1160 (1873); 
Edwards v. Kearzey, 96 U.S. 595, 24 L. Ed. 793, 
1877 U.S. LEXIS 1704 (1877); Louisiana v. New 
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Orleans, 102 U.S. 203, 26 L. Ed. 132, 1880 U.S. 
LEXIS 2025 (Tenn. Nov. 22, 1880). 

Constitutional prohibition against retrospec- 
tive law or law impairing obligation of contracts 
does not mean that absolutely no retrospective 
law shall be made, but only forbids a retrospec- 
tive law which impairs the obligation of con- 
tracts or divests or impairs vested rights. 
Shields v. Clifton Hill Land Co., 94 Tenn. 123, 
28 S.W. 668, 45 Am. St. Rep. 700, 1894 Tenn. 
LEXIS 31, 26 L.R.A. 509 (1894). 

The supreme court of the United States is the 
final arbiter of questions involving the contract, 
retrospective law, due process, and equal pro- 
tection provisions contained in both state and 
federal constitutions so that all decisions of 
such court with reference to such questions are 
controlling. Paine v. Fox, 172 Tenn. 290, 112 
S.W.2d 1, 1937 Tenn. LEXIS 79 (1937). 

Acts 19438, ch. 108, which amended § 26-601 
(now § 26-4-101) so as to subject to the claims 
of the state property which was exempt from 
the claims of creditors under such section, was 
invalid insofar as it was retrospective in char- 
acter. State v. Caldwell, 181 Tenn. 74, 178 
S.W.2d 624, 1944 Tenn. LEXIS 346, 151 A.L.R. 
1410 (1944). 


19. ——Application. 

A license granted to keep a ferry does not 
amount to a contract. Town of E. Hartford v. 
Hartford Bridge Co., 51 U.S. 511, 13 L. Ed. 518, 
1850 U.S. LEXIS 1479 (1850). 

Bounties, offered by law for the production of 
articles, are not contracts protected by U.S. 
Const. art. 1, § 10, cl. 1. Salt Co. v. East 
Saginaw, 80 U.S. 373, 20 L. Ed. 611, 1871 U.S. 
LEXIS 1349 (1871). 

The contracts designed to be protected by 
U.S. Const. art. 1, § 10 are those by which 
certain definite, fixed, or private rights of prop- 
erty are vested. Jones, Purvis & Co. v. Hobbs, 
63 Tenn. 113, 1874 Tenn. LEXIS 217 (1874). 

The prohibition against impairment of con- 
tracts applies to implied as well as to express 
contracts. Fisk v. Jefferson Police Jury, 116 U.S. 
131, 6 S. Ct. 329, 29 L. Ed. 587, 1885 U.S. 
LEXIS 1899 (1885). 

The constitutional provision applies only to 
contracts made prior to the passage of the law. 
Lehigh Water Co. v. Easton, 121 U.S. 388, 7S. 
Ct. 916, 30 L. Ed. 1059, 1887 U.S. LEXIS 2057 
(1887); Munday v. Wisconsin Trust Co., 252 
U.S. 499, 40 S. Ct. 365, 64 L. Ed. 684, 1920 U.S. 
LEXIS 1529 (1920). 

A county is a political subdivision of a state 
and stands in its governmental character in no 
contract relation with the state, and hence is 
not within prohibition of contract impairment. 
Cunningham v. Broadbent, 177 Tenn. 202, 147 
S.W.2d 408, 1940 Tenn. LEXIS 28 (1941). 

Application of the statute of limitations to a 
petition for post-conviction relief did not impair 
contractual obligations of the state under a plea 
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agreement, in violation of the state and federal 
constitutions; the petitioner could not use con- 
tract principles to invalidate a judgment of 
conviction and the post-conviction act in effect 
at the time did not grant him a vested right to 
bring a post-conviction claim at any time. 
Brown v. State, 928 S.W.2d 453, 1996 Tenn. 
Crim. App. LEXIS 141 (Tenn. Crim. App. 1996). 

Removal by the state of satellite equipment 
donated for the use of death row inmates in 
state prison did not violate constitutional 
rights of the donors or inmates. Rawls v. Sun- 
dquist, 929 F. Supp. 284, 1996 U.S. Dist. LEXIS 
7592 (M.D. Tenn. 1996), affd without opinion, 
113 F.3d 1235, 1997 U.S. App. LEXIS 17553 
(6th Cir. Tenn. 1997). 


20. ———Public 
tions. 

Since utility districts such as the plaintiff are 
public, municipal corporations, U.S. Const. art. 
1, § 10 and Tenn. Const. art. I, § 20, do not 
protect them from legislation amending their 
charters or altering their powers, and thus Acts 
1990, ch. 861 does not unconstitutionally im- 
pair the plaintiffs obligations of contract. First 
Utility Dist. v. Clark, 834 S.W.2d 283, 1992 
Tenn. LEXIS 364 (Tenn. 1992). 


Municipal Corpora- 


21. —-—State and Municipal Contracts. 


22. ———Agencies. 

Sections 13-828 to 13-831 (now §§ 13-20-301 
to 13-20-304) cannot be held to impair the 
contracts of the metropolitan development and 
housing agency, as an agency created by the 
state cannot claim the constitutional protection 
of the contract clause against the alleged im- 
pairment of those contracts by the state. Met- 
ropolitan Development & Housing Agency v. 
South Cent. Bell Tel. Co., 562 S.W.2d 438, 1977 
Tenn. App. LEXIS 259 (Tenn. Ct. App. 1977). 


23. ——w—Double Jeopardy Not Found. 
Defendant’s sentences of incarceration and 
death did not constitute multiple punishments 
for the same conduct in violation of Tenn. 
Const. art. I, § 10 because: (1) The offenses, 
first-degree murder under T.C.A. § 39-13- 
202(a)(1) (1989) and conspiracy to commit first- 
degree murder under T.C.A. § 39-12-103(a) 
(1989) were not the same under the Block- 
burger test; (2) The same evidence was not 
required to prove both offenses, as defendant’s 
conviction for first-degree murder required 
proof of his criminal responsibility for his wife’s 
death and proof of his wife’s death, but his 
conviction for conspiracy to commit first-degree 
murder required proof of an agreement to com- 
mit murder, but not necessarily proof of a 
killing; (3) Although there was only one victim, 
defendant committed separate acts and distinct 
acts. Defendant’s act of murder, which he com- 
mitted by employing another to commit the 
murder for remuneration or the promise of 
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remuneration, was separate and distinct from 
defendant’s entering into an agreement with 
his accomplice to have his wife killed; in addi- 
tion, defendant’s agreement with his accom- 
plice to have his wife killed was separate and 
distinct from the act satisfying the aggravating 
circumstance of T.C.A. § 39-13-204(i)(4), defen- 
dant’s act of offering his accomplice a boat, 
motor, and pickup truck in exchange for the 
completed killing; and (4) The legislative pur- 
pose of the statutes was different. State v. 
Stephenson, 195 S.W.3d 574, 2006 Tenn. LEXIS 
454 (Tenn. 2006). 


24, ———Agents. 

If a state employs an agent to collect claims 
due the state, on a commission, there is no 
contract which the state may not revoke. Mis- 
souri ex rel. Walker v. Walker, 125 U.S. 339, 8S. 
Ct. 929, 31 L. Ed. 769, 1888 U.S. LEXIS 1936 
(1888). 


25. ———Banks. 

When the common school fund was placed in 
the Bank of Tennessee to constitute part of its 
capital, it became assets of the bank to which 
the bank’s creditors had a right to look and a 
trust fund applicable to payment of the bank’s 
debts, so that act appropriating assets of the 
bank as school fund impaired the obligation of 
contract between the bank and its creditors and 
was void as was the assignment made in pur- 
suance of that act, so far as it gave preference to 
the school fund. State v. President & Directors 
of Bank, 64 Tenn. 1, 1875 Tenn. LEXIS 123 
(1875). 

Where the state consented to being sued for 
the purpose of adjudication, but provided no 
remedy to enforce any judgment against the 
state, it is no impairment of a contract of the 
state guaranteeing losses in a state bank, to 
withdraw its consent to be sued. Railroad Co. v. 
Tennessee, 101 U.S. 337, 25 L. Ed. 960, 1879 
U.S. LEXIS 1923 (1880). 

Where a foreign building and loan associa- 
tion issued a stock certificate to a member, and 
he applied for a loan to which he was entitled 
under the membership, a contractual relation 
existed, which the state could not impair by 
excluding such associations from the state ex- 
cept on onerous conditions. Bedford v. Eastern 
Bldg. & Loan Ass’n, 181 U.S. 227, 21S. Ct. 597, 
45 L. Ed. 834, 1901 U.S. LEXIS 1361 (1901). 

Acts 1933, ch. 107, providing for the reorga- 
nization and reopening of suspended banks 
does not violate U.S. Const. art. 1, § 10, since 
such statute merely provides a new method of 
liquidation and a new remedy for depositors 
and creditors of such suspended bank without 
affecting the constitutional rights of such par- 
ties. Paine v. Fox, 172 Tenn. 290, 112 S.W.2d 1, 
1937 Tenn. LEXIS 79 (1937). 


26. ———Bonds. 
If state bonds are issued under an act provid- 
ing that interest coupons shall be receivable for 
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taxes due the state, such obligation cannot be 
repudiated by the state. Poindexter v. Green- 
how, 114 U.S. 270, 5 S. Ct. 903, 29 L. Ed. 185, 
1885 U.S. LEXIS 1759 (1885); McGahey v. 
Virginia, 135 U.S. 662, 10 S. Ct. 972, 34 L. Ed. 
304, 1890 U.S. LEXIS 2049 (1890); McCullough 
v. Virginia, 172 U.S. 102, 19 S. Ct. 134, 43 L. 
Ed. 382, 1898 U.S. LEXIS 1643 (1898). 

Bonds of a state which are put into circula- 
tion fraudulently after being declared invalid 
by the state constitution are not such contracts 
as are protected by the constitution of the 
United States. Bier v. McGehee, 148 U.S. 137, 
13 S. Ct. 580, 37 L. Ed. 397, 1893 U.S. LEXIS 
2214 (1893). 

Where bonds of a political subdivision of a 
state are issued under the authority of law, the 
state, after the issue of such bonds, cannot so 
change the law as to the levy of taxes for the 
payment of such bonds that the enforcement of 
the payment thereof will be materially affected. 
State ex rel. Hamilton v. Hannibal & St. J.R.R., 
113 Mo. 297, 21 S.W. 14, 1893 Mo. LEXIS 1 
(1893). 

A state income tax on income from bonds 
issued by law, as tax exempt, is invalid as an 
impairment of contract. Macallen Co. v. Massa- 
chusetts, 279 U.S. 620, 49 S. Ct. 432, 73 L. Ed. 
874, 1929 U.S. LEXIS 341, 65 A.L.R. 866 
(1929), rehearing denied, Macallen Co. v. Mas- 
sachusetts, 280 U.S. 513, 50S. Ct. 14, 74 L. Ed. 
585, 1929 U.S. LEXIS 780 (1929) , superseded 
by statute as stated in, Commissioner of Rev- 
enue v. Massachusetts Mut. Life Ins. Co., 384 
Mass. 607, 428 N.E.2d 297, 1981 Mass. LEXIS 
1490. 

Statutory imposition of annual excise tax 
upon corporation’s net earnings in state is not 
unconstitutional as impairing obligation of con- 
tract in that it failed to exclude income from 
securities exempt from taxation under state 
laws. The act was not aimed at such income, 
and any resulting burden thereon was fortu- 
itous and incidental. General Sec. Co. v. Will- 
iams, 161 Tenn. 50, 29 S.W.2d 662, 1929 Tenn. 
LEXIS 34 (1929). 

A corporation franchise tax computed on net 
income including interest on tax exempt bonds 
does not impair the contract of exemption, since 
the burden on the tax exempt bonds is inciden- 
tal and accidental. Pacific Co. v. Johnson, 285 
U.S. 480, 52 S. Ct. 424, 76 L. Ed. 893, 1932 U.S. 
LEXIS 448 (1932). 

Determination by commissioner that pro- 
ceeds of tax exempt bonds should be included 
by corporation in determining net earnings tax 
after prior commissioners for nine years had 
held that same were not required to be included 
did not violate U.S. Const. art. 1, § 10, cl. 1. 
National Life & Accident Ins. Co. v. Dempster, 
168 Tenn. 446, 79 S.W.2d 564, 1934 Tenn. 
LEXIS 77 (1934). 

Private Act of 1935 which changed corporate 
limits of Oneida so as to exclude property of 
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factory from town limits did not violate federal 
or state constitution in that it impaired obliga- 
tion of town to holders of town bonds where 
assessed value of property was still sufficient to 
meet obligation to bondholders. Oneida v. Pear- 
son Hardwood Flooring Co., 169 Tenn. 449, 88 
S.W.2d 998, 1935 Tenn. LEXIS 68 (1935). 

Where city entered into contract with Ten- 
nessee Valley Authority in 1938 pursuant to 
authority granted it by Acts 1935 (E. S.), ch. 33, 
§ 4 wherein it agreed to devote surplus rev- 
enue from resale of electric power to purchase 
or retirement before maturity of 1936 bonds, an 
ordinance enacted in 1941 and Private Acts 
1941, ch. 357 providing for charging of rates 
sufficient to take care of 1941 bond issue vio- 
lated U.S. Const. art. 1, § 10, cl. 1 prohibiting 
impairment of contract by a state. Tennessee 
Valley Authority v. Lenoir City, 72 F. Supp. 457, 
1947 U.S. Dist. LEXIS 2538 (D. Tenn. 1947). 

Former section 67-4-805 of the excise tax law, 
which requires the taxpayer to include the 
earnings from tax exempt obligations of the 
state, its political subdivisions, and of the 
United States in the calculation of net income, 
does not impair the obligation of the contracts 
formed when state obligations are purchased. 
First Am. Nat’! Bank v. Olsen, 751 S.W.2d 417, 
1987 Tenn. LEXIS 1076 (Tenn. 1987), appeal 
dismissed, sub nom. First American Nat'l Bank 
v. Taylor, 485 U.S. 1001, 108 S. Ct. 1460, 99 L. 
Ed. 2d 691, 1988 U.S. LEXIS 1821 (1988). 


27. ———Grants. 

A grant made in pursuant of a contract can- 
not be impaired by a repeal of the statute under 
which the grant was made. Fletcher v. Peck, 10 
U.S. 87, 3 L. Ed. 162, 1810 U.S. LEXIS 322 
(1810). 

A grant from the state is a contract between 
the state and grantee, and any subsequent act 
of the legislature which impairs the rights thus 
acquired, such as the right of the grantee to the 
exclusive use and enjoyment of the property 
granted subject to the limitations of such taxes 
and burdens as were customary for the good of 
society before the formation of the constitution, 
is unconstitutional and void. Nelson v. Allen, 9 
Tenn. 360, 1830 Tenn. LEXIS 27 (1830). 

If the statute of a state confirming a grant of 
land made by a former sovereign provides for a 
survey to ascertain metes and bounds, the 
making of a survey, and the filing of field notes 
which are not approved, do not amount to a 
contract. Sullivan v. Texas, 207 U.S. 416, 28 S. 
Ct. 215, 52 L. Ed. 274, 1908 U.S. LEXIS 1410 
(1908). 


28. ——-—Loans. 

Loans contracted under acts of the legisla- 
ture of the state of Indiana for the benefit of the 
Wabash and Erie Canal, are contracts which 
the state could not impair. Trustees of Wabash 
& Erie Canal Co. v. Beers, 67 U.S. 448, 17 L. 
Ed. 327, 1862 U.S. LEXIS 253 (1862). 


Art. 1, § 10 


29. ———Municipalities. 

Act extending town limits is not in the nature 
of a contract and may be changed at pleasure of 
the lawmaking power. McCallie v. Chatta- 
nooga, 40 Tenn. 317, 1859 Tenn. LEXIS 87 
(1859). 

It is not an impairment of the obligation of 
contract for the legislature to provide that 
territory annexed to a city should not be taxed 
for obligations of the city incurred before such 
annexation. United States v. Memphis, 97 U.S. 
284, 24 L. Ed. 937, 1877 U.S. LEXIS 1775 
(1877). 

Refusal of a city to pay a debt, in the absence 
of legislative authority, is not an impairment of 
the contract. City of Dawson v. Columbia Ave. 
Sav. Fund, Safe Deposit, Title & Trust Co., 197 
U.S. 178, 25 S. Ct. 420, 49 L. Ed. 713, 1905 U.S. 
LEXIS 1203 (1905). 

Impairment of contracts by the dissolution or 
abrogation of municipal corporations. Graham 
v. Folsom, 200 U.S. 248, 26 S. Ct. 245, 50 L. Ed. 
464, 1906 U.S. LEXIS 1473 (1906). 

A municipal ordinance prohibiting the haul- 
ing of freight cars on railway tracks in a city 
street impairs the contract under which the 
track was located. Southern Pac. Co. v. Port- 
land, 227 U.S. 559, 33 S. Ct. 308, 57 L. Ed. 642, 
1913 U.S. LEXIS 2331 (1913). 


30. ———Public Offices. 

The law fixing the compensation to be al- 
lowed for the discharge of the duties of an office 
does not constitute a contract with the officer 
who may be appointed within the meaning of 
the federal constitution. He is at liberty to 
relinquish office at any time and he assumes 
office with the understanding that his compen- 
sation is subject to legislative control. Haynes v. 
State, 22 Tenn. 480, 1842 Tenn. LEXIS 134, 39 
Am. Dec. 187 (Tenn. Dec. 1842). 

The appointment to an office with a fixed 
compensation does not amount to a contract. 
Butler v. Pennsylvania, 51 U.S. 402, 13 L. Ed. 
472, 1850 U.S. LEXIS 1473 (1850). 

The office of public printer was held as a 
public trust, subject to the power of the legisla- 
ture to discontinue it at any time or to be 
resigned at the incumbent’s pleasure at any 
time and not as a contract protected from 
impairment by U.S. Const. art. 1, § 10. Jones, 
Purvis & Co. v. Hobbs, 63 Tenn. 113, 1874 Tenn. 
LEXIS 217 (1874). 

If a statute limits the power of officers to fix 
water rates at a minimum rate, a subsequent 
statute authorizing a reduction of such rate toa 
lower sum is not an impairment of a contract 
within the meaning of the federal constitution. 
Stanislaus County v. San Joaquin & King’s 
River Canal & Irrigation Co., 192 U.S. 201, 24 
S. Ct. 241, 48 L. Ed. 406, 1904 U.S. LEXIS 1004 
(1904). 

Where the 1975 enactment of § 8-3935 (see 
tables volume for recodification) and § 8-3951 


CONSTITUTION OF THE UNITED STATES 72 


(now § 8-36-102) altered the retirement benefit 
base for plaintiff judges who retired at the time 
a more favorable base under § 17-313 (see 
volume 3 appendix) and former § 8-3935 was 
in effect, this impaired the state’s contractual 
obligations in violation of Tenn. Const. art. I, 
§ 20 and U.S. Const. art. 1, § 10 and the 
pertinent parts of these new sections are void 
as to plaintiffs. Miles v. Tennessee Consol. Re- 
tirement System, 548 S.W.2d 299, 1976 Tenn. 
LEXIS 509 (Tenn. 1976). 

Where the 1975 enactment of § 8-3951 (now 
§ 8-36-102) and § 8-3935 (see tables volume 
for recodification) altered the retirement ben- 
efit base for plaintiff judges who were elected 
and took office at the time a more favorable 
base under § 17-313 (see volume 3 appendix) 
and former § 8-3935 was in effect, this de- 
creased the judges’ compensation in violation of 
Tenn. Const. art. VI, § 7 and impaired the 
state’s contractual obligations in violation of 
Tenn. Const. art. I, § 20 and U.S. Const. art. 1, 
§ 10, and the pertinent parts of these new 
sections are void as to plaintiffs. Miles v. Ten- 
nessee Consol. Retirement System, 548 S.W.2d 
299, 1976 Tenn. LEXIS 509 (Tenn. 1976). 

Except as affected by a tenure or civil service 
system, a public employee ordinarily is not 
deemed to have a contract of employment 
within the meaning of the “impairment of con- 
tracts” provisions of the state and federal con- 
stitutions. Blackwell v. Quarterly County 
Court, 622 S.W.2d 535, 1981 Tenn. LEXIS 491 
(Tenn. 1981). 

Except as otherwise provided by the state 
constitution, those holding elected or appoint- 
ive offices for a definite term have no fixed rate 
of compensation or guaranteed salary which is 
beyond modification by appropriate action of 
the public employer. Blackwell v. Quarterly 
County Court, 622 S.W.2d 535, 1981 Tenn. 
LEXIS 491 (Tenn. 1981). 


31. ———Schools. 

Appropriation of lands by state for school use 
forever, in conformity with a federal act, cre- 
ated contract obligations and impressed a trust 
on the lands for the residents of the townships 
containing the lands which obligations and 
trust were violated by act directing lands to be 
sold. Lowry v. Francis, 10 Tenn. 534, 1831 Tenn. 
LEXIS 11 (1831). 

Where Private Acts 1937, ch. 800 providing 
for civil service system for teachers of the city of 
Knoxville specified the grounds on which a 
teacher might be discharged, failure of such to 
specify marriage of a woman teacher as one of 
the grounds did not impair the obligations of 
contract or amount to a retrospective law with 
reference to teachers hired by the school board 
subject to provisions of its bylaws that mar- 
riage would constitute grounds for dismissal 
since the board cannot set up a regulation or 
bylaw contrary to a legislative enactment. City 
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of Knoxville v. State ex rel. Hayward, 175 Tenn. 
159, 1383 S.W.2d 465, 1939 Tenn. LEXIS 26 
(1939). 


32. ——Corporate Contracts. 

Defendants failed to show a substantial im- 
pairment of their medicaid contracts with Ten- 
nessee following implementation of the reme- 
dial plan to correct medicaid abuses. Linton by 
Arnold v. Commissioner of Health & Env’t, 65 
F.3d 508, 1995 FED App. 0278P, 1995 FED App. 
278P, 1995 U.S. App. LEXIS 26006. 

Where radiologists applied for a certificate of 
need to perform outpatient diagnostic imaging 
services in competition with hospital, and the 
hospital authority’s board of trustees opposed 
the certificate of need application and filed an 
action for declaratory judgment seeking a dec- 
laration of the right of the hospital to close the 
staff of its imaging department by means of an 
exclusive provider contract, the trial court 
properly granted the hospital authority’s mo- 
tion for summary judgment, determining that 
the hospital authority had the right to close the 
staff of the hospital’s imaging department be- 
cause: (1) T:C.A. § 7-57-502(c) and T.C.A. § 7- 
57-603 and the medical staff bylaws permitted 
the hospital authority to close the staff of the 
hospital’s imaging department by means of an 
exclusive provider contract; and (2) Radiolo- 
gists were not legally or constitutionally en- 
titled to a hearing, pursuant to U.S. Const. art. 
1, § 10, U.S. Const. amend. 14, and Tenn. 
Const. art. I, § 20, if their clinical privileges 
were terminated upon the execution of such a 
contract. City of Cookeville v. Humphrey, 126 
S.W.3d 897, 2004 Tenn. LEXIS 130 (Tenn. 
2004). 


33. —-—-—Admission of Foreign Corpo- 
rations. 

Statutes requiring foreign corporations to do 
certain things in order to be allowed to do 
business in a state will not impair obligations of 
contracts executed before such statutes took 
effect as to business to be transacted after such 
statutes are in force. Diamond Glue Co. v. 
United States Glue Co., 187 U.S. 611, 23 S. Ct. 
206, 47 L. Ed. 328, 1903 U.S. LEXIS 1678 
(1903). 

Foreign corporation admitted to state on pay- 
ment of fees and allowed to transact business, 
limitation of power of state to impose other 
taxes. American Smelting & Ref. Co. v. Colo- 
rado, 204 U.S. 108, 27S. Ct. 198, 51 L. Ed. 393, 
1907 U.S. LEXIS 1533, 9 Ann. Cas. 978 (1907). 

When foreign corporations are permitted to 
transact business in a state on specified condi- 
tions, statutes providing for the revocation of 
such permits for a violation of such conditions 
do not impair the obligation of contracts. Ham- 
mond Packing Co. v. Arkansas, 212 U.S. 322, 29 
S. Ct. 370, 53 L. Ed. 530, 1909 U.S. LEXIS 1817 
(1909). 
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35. ————dAcceptance. 

Corporate charter, after acceptance, is invio- 
lable between the state and the corporation as 
it is also between the corporation and stock- 
holders; and neither can disregard its obliga- 
tions, or alter its essential franchises without 
the unanimous concurrence of the stockholders. 
Woodfork v. Union Bank, 43 Tenn. 488, 1866 
Tenn. LEXIS 79 (1866). 

Legislative amendments proposed to charter 
of a private corporation, which are merely an- 
cillary to the main design of the corporation, 
are binding on all the corporators if accepted by 
a majority thereof, but if they are fundamental 
changes, acceptance must be unanimous. 
Woodfork v. Union Bank, 43 Tenn. 488, 1866 
Tenn. LEXIS 79 (1866). 


36. ——— —Alteration or Change. 

Where a statute authorized the formation of 
a college corporation, and its location at a 
certain point and funds were provided for the 
support of a college by private individuals, it 
was held that the legislature might afterwards 
direct the removal of the college when there 
was no provision fixing its permanent location 
at the place where first established, as there 
was no impairment of any contract. Bryan v. 
Board of Educ., 151 U.S. 639, 14 S. Ct. 465, 38 
L. Ed. 297, 1894 U.S. LEXIS 2087 (1894). 

If, in accordance with the articles of associa- 
tion, and the law governing such organizations, 
the business of an insurance company is 
changed from one plan to another, there is no 
such impairment of the contract rights where 
statutes or charters to give them cause for 
complaint. Wright v. Minnesota Mut. Life Ins. 
Co., 193 U.S. 657, 24S. Ct. 549, 48 L. Ed. 832, 
1904 U.S. LEXIS 906 (1904). 

Provisions of a law incorporating a corpora- 
tion cannot be changed where such provisions 
constitute a contract binding on the state. In re 
Opinion of Justices, 261 Mass. 556, 159 N.E. 
70, 1927 Mass. LEXIS 1495 (1927). 


37. —-———Amendment. 

Reservation of right to alter or repeal all 
charters granted by an act granting charters in 
severalty to various corporations, distinctly ap- 
pearing in any part of the act, applies equally to 
every charter created thereby, whether the sec- 
tion granting the charter precede or succeed 
that containing the reservation. Ferguson v. 
Miners & Mfrs’ Bank, 35 Tenn. 609, 1856 Tenn. 
LEXIS 35 (1856). 

The legislature has the right to change, alter 
or repeal the charter of a public municipal 
corporation at pleasure. Lynch v. Lafland, 44 
Tenn. 96, 1867 Tenn. LEXIS 17 (1867). See also 
Memphis v. Memphis Water Co., 52 Tenn. 495, 
1871 Tenn. LEXIS 284 (1871). 

When states have power to amend charters of 
corporations, statutes exempting corporations 
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from taxation may be repealed, and other 
changes in the charters may be made. Tomlin- 
son v. Jessup, 82 U.S. 454, 21 L. Ed. 204, 1872 
U.S. LEXIS 1274 (1872); Miller v. State, 82 U.S. 
478, 21 L. Ed. 98, 1872 U.S. LEXIS 1278 (1873). 

If the charter of a city water company is not 
exclusive, but is subject to legislative control, 
there is no impairment of a contract by a 
subsequent statute authorizing the city to erect 
its own waterworks. Newburyport Water Co. v. 
Newburyport, 193 U.S. 561, 24S. Ct. 553, 48 L. 
Ed. 795, 1904 U.S. LEXIS 897 (1904). 

If a legislature has power to alter or amend a 
charter, the enactment of a law permitting a 
mutual life association to reincorporate as a 
regular life insurance company does not impair 
contracts existing between such association 
and its policyholders. Polk v. Mutual Reserve 
Fund Life Ass’n, 207 U.S. 310, 28 S. Ct. 65, 52 
L. Ed. 222, 1907 U.S. LEXIS 1226 (1907). 

If a state has the right to amend the charter 
of a college, an amendment prohibiting the 
teaching of white and negro children in the 
same school does not impair a contract. Berea 
College v. Kentucky, 211 U.S. 45, 29 S. Ct. 33, 
53 L. Ed. 81, 1908 U.S. LEXIS 1526 (1908). 


38. ——-— -—Consolidation or Reorgani- 
zation. 

The consolidation of two railroads into a new 
corporation which should have all the rights, 
powers and privileges of one of the consolidat- 
ing companies carries to the new company the 
right of exemption from taxation provided in 
the charter of the former company. Tennessee v. 
Whitworth, 117 U.S. 139, 6S. Ct. 649, 29 L. Ed. 
833, 1886 U.S. LEXIS 1821 (1886). 

Provisions in the statute of a state providing 
for creating a new corporation upon the reorga- 
nization of a railroad by a purchaser at a 
foreclosure sale do not constitute a contract 
within the meaning of the provision of the 
federal constitution which prohibits the impair- 
ment of contracts. Grand Rapids & Ind. Ry. v. 
Osborn, 193 U.S. 17, 24 S. Ct. 310, 48 L. Ed. 
598, 1904 U.S. LEXIS 977 (1904). 

Decisions relating to the impairment of con- 
tract rights where statutes or charters are 
involved, and also the rights of corporations 
which are consolidations of other corporations 
or have succeeded to their rights, see People’s 
Gas Light & Coke Co. v. Chicago, 194 U.S. 1, 24 
S. Ct. 520, 48 L. Ed. 851, 1904 U.S. LEXIS 913 
(1904); Pacific Elec. Ry. v. Los Angeles, 194 U.S. 
112, 24 S. Ct. 586, 48 L. Ed. 896, 1904 U.S. 
LEXIS 878 (1904); Cleveland v. Cleveland City 
Ry., 194 U.S. 517, 24S. Ct. 756, 48 L. Ed. 1102, 
1904 U.S. LEXIS 789, 15 Ohio F. Dec. 703 
(1904). 


39. ————Debts. 

If, in chartering a bank, a state provides that 
the bills of the bank shall be received for all 
debts due the state, this obligation cannot be 
impaired. Woodruff v. Trapnall, 51 U.S. 190, 13 
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L. Ed. 383, 1850 U.S. LEXIS 1462 (1850); 
Furman v. Nichol, 75 U.S. 44, 19 L. Ed. 370, 
1868 U.S. LEXIS 1082 (1869). 


40. ————Tllegality. 

If the contract of a corporation is ultra vires, 
legislation in conflict therewith does not impair 
the obligations of a contract. New Orleans v. 
New Orleans Water Works Co., 142 U.S. 79, 12 
S. Ct. 142, 35 L. Ed. 943, 1891 U.S. LEXIS 2569 
(U.S. Dec. 14, 1891). 

If a corporate charter contains a provision 
that the legislature has no power to grant, such 
provision is not protected by the contract clause 
of the constitution. Texas & N.O.R.R. v. Miller, 
221 U.S. 408, 31S. Ct. 534, 55 L. Ed. 789, 1911 
U.S. LEXIS 1744 (1911). 


41, ——-—  —Municipal Charters. 
Municipal charters are not contracts that 
will prevent the consolidation of municipal cor- 
porations and the levy of taxes upon the citi- 
zens of a new corporation for its support. 
Hunter v. Pittsburgh, 207 U.S. 161, 28S. Ct. 40, 
52 L. Ed. 151, 1907 U.S. LEXIS 1211 (1907). 


42, ——-— —Municipal Privileges. 

Legislative grant to a private corporation for 
its exclusive use of a privilege formerly enjoyed 
by a municipal corporation, for a term of years, 
is, during such term, a valid contract beyond 
the reach of subsequent legislative interfer- 
ence. Memphis v. Memphis Water Co., 52 Tenn. 
495, 1871 Tenn. LEXIS 284 (1871). 

If a corporation is granted by charter the 
right to use the streets of a city on specified 
condition, the city cannot revoke such right so 
long as the terms of the grant are complied 
with. Louisville v. Cumberland Tel. & Tel. Co., 
224 U.S. 649, 32 S. Ct. 572, 56 L. Ed. 934, 1912 
U.S. LEXIS 2333 (1912). 


43. ——-——Railroads. 

Provisions in the charter of a railroad com- 
pany regulating the manner of taking land for 
the use of the road are not in the nature of a 
contract, but may be altered by subsequent 
legislation. Mississippi Ry. v. McDonald, 59 
Tenn. 54, 1873 Tenn. LEXIS 27 (1873). 

A charter provision exempting a railroad 
from any tax which would reduce its dividends 
below eight percent is a contract and cannot be 
impaired by later action of the legislature. 
Mobile & O.R.R. v. Tennessee, 153 U.S. 486, 14 
S. Ct. 968, 38 L. Ed. 793, 1894 U.S. LEXIS 2198 
(1894). 

If a general tax law exempts railroads after- 
wards built from taxation for a specified period, 
such provision is not a contract within the 
meaning of the federal constitution prohibiting 
the impairing of the obligation of contracts. 
Wisconsin & M. Ry. v. Powers, 191 U.S. 379, 24 
S. Ct. 107, 48 L. Ed. 229, 1903 U.S. LEXIS 1459 
(1903). 


44, ——-——Taxation. 
Legislature had power under Constitution of 
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1834 to grant charters of incorporation, with 
exemptions from taxation, binding upon the 
state, so that the charter, after acceptance, 
became a contract and irrepealable. Knoxville 
& O.R.R. v. Hicks, 68 Tenn. 442, 1877 Tenn. 
LEXIS 43 (1877). 

Where a bank charter provides an annual tax 
which shall be in lieu of all other taxes, it 
creates a contract which cannot be impaired by 
other taxes. Farrington v. Tennessee, 95 U.S. 
679, 24 L. Ed. 558, 1877 U.S. LEXIS 2222 
(1877). 

The provision of the charter of the Bank of 
Tennessee in 1838, that its bank notes should 
be accepted in payment of taxes, was a contract 
which could not be impaired by a constitutional 
provision forbidding the acceptance for taxes, of 
notes issued during the insurrectionary period 
of the Civil War. Keith v. Clark, 97 U.S. 454, 24 
L. Ed. 1071, 1878 U.S. LEXIS 1476 (1878). 

A provision in a corporate charter, not pro- 
hibited by the constitution, exempting its prop- 
erty from taxation, is a valid contract, and, 
under U.S. Const. art. 1, § 10, cl. 1 cannot be 
impaired by the later imposition of taxes on 
such property. Louisville & N.R.R. v. Gaines, 3 
F. 266, 1880 U.S. App. LEXIS 2230 (M.D. Tenn. 
1880). 

In the absence of express exemption from 
taxation, a charter is taken subject to the same 
right of the state to tax the license as that to tax 
other property. Memphis Gas Light Co. v. Tax- 
ing Dist., 109 U.S. 398, 3 S. Ct. 205, 27 L. Ed. 
976, 1883 U.S. LEXIS 981 (1883). 

If a state, in granting a charter to a corpora- 
tion, exempts its property from taxation, a tax 
on such property cannot afterwards be imposed 
in violation of the terms of such charter. Mobile 
& O.R.R. v. Tennessee, 153 U.S. 486, 14 S. Ct. 
968, 38 L. Ed. 793, 1894 U.S. LEXIS 2198 
(1894); Bank of Commerce v. Tennessee, 163 
U.S. 416, 16 S. Ct. 1113, 41 L. Ed. 211, 1896 
U.S. LEXIS 2278 (1896). 

A provision in a charter exempting the com- 
pany from taxes is not a contract where the 
corporation did not organize and accept the 
charter until after a constitutional prohibition 
against such exemption became effective. 
Planters’ Ins. Co. v. Tennessee, 161 U.S. 193, 16 
S. Ct. 466, 40 L. Ed. 667, 1896 U.S. LEXIS 2152 
(1896). 

A clause in the charter of a corporation ex- 
empting property from taxation does not re- 
lieve such property from assessments for local 
improvements. Ford v. Delta & Pine Land Co., 
164 U.S. 662, 17S. Ct. 230, 41 L. Ed. 590, 1897 
U.S. LEXIS 1699 (1897). 


45. ——-— —Limitation of Taxation. 
Where the purposes for which a corporation 
may hold property are specified in connection 
with an exemption from taxation, the limita- 
tion of taxation applies only to property ac- 
quired for such purposes, and does not apply to 
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property not used in its business. Bank of 
Commerce v. Tennessee, 104 U.S. 493, 26 L. Ed. 
810, 1881 U.S. LEXIS 2033 (1881). 

If rights depend upon the levy and collection 
of taxes, a repeal of all laws providing for the 
collection of taxes is an impairment of the 
obligations of the contract. Louisiana ex rel. 
Nelson v. Police Jury, 111 U.S. 716, 4S. Ct. 648, 
28 L. Ed. 574, 1884 U.S. LEXIS 1827 (1884); 
Fisk v. Jefferson Police Jury, 116 U.S. 131, 6S. 
Ct. 329, 29 L. Ed. 587, 1885 U.S. LEXIS 1899 
(1885). 

If a charter of a corporation exempts property 
of the corporation from taxation so long as it 
belongs to the corporation, the imposition of 
taxes upon the property of the corporation that 
it has leased is not an impairment of the 
contract created by the charter. Jetton v. Uni- 
versity of South, 208 U.S. 489, 28 S. Ct. 375, 52 
L. Ed. 584, 1908 U.S. LEXIS 1460 (1908). 

If the property of a corporation is by its 
charter exempt from taxation, a law imposing a 
tax on the franchise of the corporation impairs 
the obligation of a contract. Wright v. Georgia 
R.R. & Banking Co., 216 U.S. 420, 30S. Ct. 242, 
54 L. Ed. 544, 1910 U.S. LEXIS 1908 (1910). 

Additional taxation of railway property and 
franchises as property of a railway company in 
possession, under leases permitted and encour- 
aged by state legislation, must be regarded as a 
violation of an irrepealable contract exemption 
in the charter of the lessor railway company 
from all taxation of its property other than a 
specified percentage of annual income and im- 
pairs contractual obligations. Wright v. Central 
of Ga. Ry., 236 U.S. 674, 35S. Ct. 471, 59 L. Ed. 
781, 1915 U.S. LEXIS 1709 (1915); Wright v. 
Louisville & N.R.R., 236 U.S. 687, 35S. Ct. 475, 
59 L. Ed. 788, 1915 U.S. LEXIS 1710 (1915). 


46. ————Effect of Sale on Taxation. 

The sale of the property of a railroad corpo- 
ration on lien foreclosure does not necessarily 
pass with it a charter exemption of the railroad 
company from taxation. Wilson v. Gaines, 103 
U.S. 417, 26 L. Ed. 401, 1880 U.S. LEXIS 2132 
(1881). 

Corporate immunity from taxation under 
statute will not pass merely by the conveyance 
of the property and franchises. The word privi- 
leges does not in itself include exemption from 
taxation. Picard v. East Tenn., Va. & Ga. R.R., 
130 U.S. 637, 9S. Ct. 640, 32 L. Ed. 1051, 1889 
U.S. LEXIS 1783 (1889). 

The right granted by a state statute to pur- 
chasers of the property of a corporation to 
organize a new corporation does not constitute 
a contract with the state, nor prohibit the 
taxation of such new corporation. People ex rel. 
Schurz v. Cook, 148 U.S. 397, 13 S. Ct. 645, 37 
L. Ed. 498, 1893 U.S. LEXIS 2242 (1893). 

The sale by a receiver of a bank charter 
containing an exemption from taxation does not 
give the purchaser a similar right to exemption, 
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when before the sale, a constitutional provision 
had been adopted prohibiting such exemption. 
The sale at most gave only a right to reorganize 
under the then existing laws. Mercantile Bank 
v. Tennessee ex rel. Memphis, 161 U.S. 161, 16 
S. Ct. 461, 40 L. Ed. 656, 1896 U.S. LEXIS 2149 
(1896). 

Where a corporation was given charter im- 
munity from taxation, and thereafter a second 
company was granted all the rights, privileges, 
and immunities of the first, and thereafter a 
third was granted all the rights and privileges 
of the first, the omission of “immunities” raises 
a doubt as to the exemption passing to the third 
corporation, and the doubt will be resolved in 
favor of the state. Phoenix Fire & Marine Ins. 
Co. v. Tennessee, 161 U.S. 174, 16S. Ct. 471, 40 
L. Ed. 660, 1896 U.S. LEXIS 2150 (1896). See 
also Railroad Co. v. Gaines, 97 U.S. 697, 24 L. 
Ed. 1091, 1878 U.S. LEXIS 1499 (1878). 


47, —-—-—  —Stockholders and Directors. 

Laws cannot be passed relieving stockholders 
from liability on present contracts. Hawthorne 
v. Calef, 69 U.S. 10, 17 L. Ed. 776, 1864 U.S. 
LEXIS 403 (1864). 

If a corporation is formed under a state law, a 
change of the law regulating the transfer of 
shares of stock does not impair the obligation of 
a contract. Henley v. Myers, 215 U.S. 3738, 30S. 
Ct. 148, 54 L. Ed. 240, 1910 U.S. LEXIS 1845 
(1910). 

A constitutional liability of corporate direc- 
tors for misappropriations of officers creates a 
contract right with creditors, and a repeal of 
such provision does not relieve directors for 
losses already existing. Coombes v. Getz, 285 
U.S. 434, 52S. Ct. 435, 76 L. Ed. 866, 1932 U.S. 
LEXIS 786 (1932). 


48. —— —Exclusive Franchises. 

If no exclusive privileges are granted to a 
corporation, other charters may be granted 
that conflict in interest with the first. Turnpike 
Co. v. Maryland, 70 U.S. 210, 18 L. Ed. 180, 
1865 U.S. LEXIS 700 (1865); Hamilton Gas 
Light & Coke Co. v. Hamilton City, 146 U.S. 
258, 13 S. Ct. 90, 36 L. Ed. 963, 1892 U.S. 
LEXIS 2195, 7 Ohio F. Dec. 358 (U.S. Nov. 21, 
1892). 

When a grant of franchise is not by its terms 
exclusive, the legislature may grant a similar 
freedom of erecting a rival way or structure, the 
result of which may be to impair greatly or even 
destroy totally the value of the former grant. 
Such damage is not a taking of the former 
franchise which entitles its owner to compen- 
sation. Hydes Ferry Tpk. Co. v. Davidson 
County, 91 Tenn. 291, 18 S.W. 626, 1891 Tenn. 
LEXIS 100 (1891). 

Legislature could grant to a company right to 
succeed to all the rights, privileges and immu- 
nities of former company with exclusive fran- 
chise so that, upon acceptance, the charter 
became an inviolable contract between the 
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state and such company. Nashville, M. & S. 
Turnpike Co. v. Davidson County, 106 Tenn. 
258, 61 S.W. 68, 1900 Tenn. LEXIS 160 (Tenn. 
1900). 


49, ——— —Bridges. 

Grant to erect a toll bridge, and providing 
that no other bridges should be erected within a 
specified distance, is a contract. Binghamton 
Bridge, 70 U.S. 51, 18 L. Ed. 137, 1865 U.S. 
LEXIS 687 (1866). 


50. ————Ferries. 

An exclusive lease or ferry franchise given by 
the state is not impaired by the state’s con- 
struction of a free bridge near the ferry. Larson 
v. South Dakota, 278 U.S. 429, 49 S. Ct. 196, 73 
L. Ed. 441, 1929 U.S. LEXIS 14 (1929). 


51. ————Truck Lines. 

Where certificates of convenience and neces- 
sity granted complainant truck lines expressed 
no exclusive authority and conferred no exclu- 
sive franchise for the operation of truck lines, 
the provisions of Acts 1937, ch. 167 authorizing 
operators having two or more certificates of 
necessity with a common point of destination to 
transfer freight between the extreme point of 
termini did not impair the obligation of any 
contract of complainants or deprive them of any 
vested right. Johnson Freight Lines v. Davis, 
174 Tenn. 51, 123 S.W.2d 820, 1938 Tenn. 
LEXIS 62 (1939). 


52. ———-—Turnpike Companies. 

Charter provision of turnpike company that 
it should not be lawful to open or establish any 
other road so near as to injure or prejudice its 
interests is sufficiently definite to become an 
inviolable contract between state and the com- 
pany. Nashville, M. & S. Turnpike Co. v. David- 
son County, 106 Tenn. 258, 61 S.W. 68, 1900 
Tenn. LEXIS 160 (Tenn. 1900). 

A turnpike company’s exclusive charter privi- 
lege, though an inviolable contract with the 
state, must yield to public use, on just compen- 
sation; and opening of a new road by county, 
extending from another turnpike to this com- 
pany’s road, at a point beyond its principal 
tollgate, which would greatly impair its rev- 
enue, should be restrained only until just com- 
pensation has been paid for such injury. Nash- 
ville, M. & S. Turnpike Co. v. Davidson County, 
106 Tenn. 258, 61 S.W. 68, 1900 Tenn. LEXIS 
160 (Tenn. 1900). 


53. ———Municipal Franchises. 
Franchises granted to corporations are con- 
tracts protected by the constitution. New Or- 
leans Gas Co. v. Louisiana Light Co., 115 U.S. 
650, 6 S. Ct. 252, 29 L. Ed. 516, 1885 US. 
LEXIS 1879 (1885); New Orleans Water-Works 
Co. v. Rivers, 115 U.S. 674, 6 S. Ct. 273, 29 L. 
Ed. 525, 1885 U.S. LEXIS 1880 (1885); Louis- 
ville Gas Co. v. Citizens’ Gas Co., 115 U.S. 683, 
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6S. Ct. 265, 29 L. Ed. 510, 1885 U.S. LEXIS 
1881 (1885). 

The grant by a city of a charter to a corpora- 
tion for a specified period, with the right to 
charge designated sums for services, consti- 
tutes a contract, and the city cannot, before the 
expiration of the charter, reduce the amount 
that may be charged for services. City of Min- 
neapolis v. Minneapolis St. Ry., 215 U.S. 417, 30 
S. Ct. 118, 54 L. Ed. 259, 1910 U.S. LEXIS 1850 
(1910). 

The grant by a municipal corporation of a 
franchise, when accepted, constitutes a con- 
tract, and the corporation cannot repeal the 
ordinance granting such franchise when its 
operation is not injurious to public health or 
morals. Grand Trunk W. Ry. v. City of S. Bend, 
227 U.S. 544, 33 S. Ct. 303, 57 L. Ed. 633, 1913 
U.S. LEXIS 2330 (1913). ; 

Franchises received from the county without 
specifying any limits of time are construed by 
the supreme court of the United States, where 
there are no controlling provisions in the state 
constitution or statutes, or prior adjudications 
by its courts to the contrary, to be contracts not 
subject to annulment. Northern Ohio Traction 
& Light Co. v. Ohio ex rel. Pontius, 245 U.S. 
574, 38 S. Ct. 196, 62 L. Ed. 481, 1918 U.S. 
LEXIS 2108 (1918). 


54. ——-— —Electric Power. 

Permit granted by a municipal corporation to 
place wires in the city streets creates a contract 
which cannot be impaired or revoked, unless 
such franchise is lost by misuse or nonuse. New 
York Electric Lines Co. v. Empire City Subway 
Co., 235 U.S. 179, 35 S. Ct. 72, 59 L. Ed. 184, 
1914 U.S. LEXIS 1012 (1914). 

Franchises granted by the city of Chatta- 
nooga to electric power companies giving such 
companies the right to use the streets for the 
erection of power lines for the purpose of con- 
ducting electricity to customers, and which 
were silent as to the length of duration of such 
right, were property rights protected by U.S. 
Const. art. 1, § 10, so that they could not be 
terminated upon reasonable notice. City of 
Chattanooga v. Tennessee Elec. Power Co., 172 
Tenn. 524, 112 S.W.2d 385, 1937 Tenn. LEXIS 
95 (1937). 


55. ————Exclusive Right. 

A legislative grant of an exclusive right to 
supply articles to a municipal corporation is 
such a contract as cannot be impaired. New 
Orleans Gas Co. v. Louisiana Light Co., 115 
U.S. 650, 6 S. Ct. 252, 29 L. Ed. 516, 1885 U.S. 
LEXIS 1879 (1885); New Orleans Water-Works 
Co. v. Rivers, 115 U.S. 674, 6 S. Ct. 273, 29 L. 
Ed. 525, 1885 U.S. LEXIS 1880 (1885); Louis- 
ville Gas Co. v. Citizens’ Gas Co., 115 U.S. 683, 
6S. Ct. 265, 29 L. Ed. 510, 1885 U.S. LEXIS 
1881 (1885); St. Tammany Water Works v. New 
Orleans Water Works, 120 U.S. 64, 7S. Ct. 405, 
30 L. Ed. 568, 1887 U.S. LEXIS 1941 (1887); 
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Walla Walla City v. Walla Walla Water Co., 172 
U.S. 1, 19 S. Ct. 77, 43 L. Ed. 341, 1898 U.S. 
LEXIS 1637 (1898). 

If, under the statute of a state, a municipal 
corporation may grant a franchise for a fixed 
period to supply the inhabitants with articles of 
necessity, or such corporations may erect plant 
to supply such articles, the grant of a franchise 
for such purpose is not an implied contract that 
such corporation will not erect a plant to supply 
the same articles during the life of such fran- 
chise. Joplin v. Southwest Missouri Light Co., 
191 U.S. 150, 24S. Ct. 43, 48 L. Ed. 127, 1903 
U.S. LEXIS 1472 (1903); Helena Water Works 
Co. v. Helena, 195 U.S. 383, 25 S. Ct. 40, 49 L. 
Ed. 245, 1904 U.S. LEXIS 728 (1904). 

If a contract made by a city with a water 
company reserves to the city the right to make 
rules and regulations in accordance with law, 
and the law applying to such city is afterwards 
changed, regulations adopted by such city in 
accordance with such changed law are not an 
impairment of the contract with such company. 
Owensboro v. Owensboro Waterworks Co., 191 
U.S. 358, 24S. Ct. 82, 48 L. Ed. 217, 1903 U.S. 
LEXIS 1456 (1903). 

A valid exclusive grant by a city to a company 
to supply the citizens with water prohibits the 
city from furnishing water in competition. 
Vicksburg v. Vicksburg Waterworks Co., 202 
U.S. 453, 26 S. Ct. 660, 50 L. Ed. 1102, 1906 
U.S. LEXIS 1547, 6 Ann. Cas. 253 (1906). 


56. ————Street Railway. 

Payment by a street railway company for the 
use of the streets of a city does not of itself 
amount to a contract that will prohibit the city 
from imposing a license tax on such company. 
City of St. Louis v. United Rys., 210 U.S. 266, 28 
S. Ct. 630, 52 L. Ed. 1054, 1908 U.S. LEXIS 
1508 (1908). 

A street railway company of which franchise 
has expired has no implied contract right to 
remain in the streets, therefore, the municipal- 
ity may require the company to remove its 
tracks and property within a reasonable time. 
Detroit United Ry. v. City of Detroit, 229 U.S. 
39, 33 S. Ct. 697, 57 L. Ed. 1056, 1913 U.S. 
LEXIS 2421 (1913). 

Where a city is authorized, and a contract is 
entered into with a street railway company for 
transportation at certain rates, it is an impair- 
ment of contract to require the railway to serve 
at lower rates, or to require the citizens to pay 
higher rates. Railroad Comm’n v. Los Angeles 
Ry., 280 U.S. 145, 50 S. Ct. 71, 74 L. Ed. 234, 
1929 U.S. LEXIS 779 (1929). 


57. ——-— —Telegraph and Telephone. 
The power of municipal corporations to fix 
telephone rates and rates of other public ser- 
vice corporations considered, and whether the 
fixing of such rates impairs contract obligations 
is decided in Home Tel. & Tel. Co. v. City of L.A., 
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211 U.S. 265, 29S. Ct. 50, 53 L. Ed. 176, 1908 
U.S. LEXIS 1543 (1908). 

Consideration of municipal ordinances re- 
quiring public service corporations to remove 
poles and wires from streets, and when such 
ordinances will be held to impair the obliga- 
tions of contracts. City of Owensboro v. Cum- 
berland Tel. & Tel. Co., 230 U.S. 58, 33 S. Ct. 
988, 57 L. Ed. 1389, 1913 U.S. LEXIS 2678 
(1913); Old Colony Trust Co. v. City of Omaha, 
230 U.S. 100, 33 S. Ct. 967, 57 L. Ed. 1410, 1913 
U.S. LEXIS 2681 (1913). 

The authority of a city to repeal ordinances 
and to regulate the streets, alleys, and side- 
walks does not confer authority to revoke con- 
tractual rights granting to a telephone com- 
pany the right to place and maintain its poles 
and wires in the city streets. City of Owensboro 
v. Cumberland Tel. & Tel. Co., 230 U.S. 58, 33S. 
Ct. 988, 57 L. Ed. 1389, 1913 U.S. LEXIS 2678 
(1913). 


58. ————Water. 

An agreement by a city with a water com- 
pany that the city would not grant to any other 
person or corporation a contract or privilege to 
furnish water to the city, is not impaired by the 
city thereafter establishing its own municipal 
water plant, as there is no such exclusion in the 
grant, and none will be implied against a gov- 
ernmental agency. Knoxville Water Co. v. Knox- 
ville, 200 U.S. 22, 26 S. Ct. 224, 50 L. Ed. 353, 
1906 U.S. LEXIS 1452 (1906). 

The obligation of a municipal ordinance 
granting an irrevocable easement to lay in the 
city streets and repair the pipes of a water 
system is impaired by a subsequent ordinance 
requiring the payment to the city of a monthly 
rental for use and occupation of the streets. 
Boise Artesian Hot & Cold Water Co. v. Boise 
City, 230 U.S. 84, 33 S. Ct. 997, 57 L. Ed. 1400, 
1913 U.S. LEXIS 2679 (1913). 

A municipality does not impair an exclusive 
franchise, granted to a private waterworks 
company for a definite term, by issuing bonds 
and constructing its own waterworks system 
which is not to be put into operation until the 
franchise has expired. Mayor of Vicksburg v. 
Henson, 231 U.S. 259, 34 S. Ct. 95, 58 L. Ed. 
209, 1913 U.S. LEXIS 2565 (1913). 


59. ——Insurance. 

The repeal of a statute requiring life insur- 
ance companies to notify policyholders at least 
thirty days before forfeiture shall be effective 
did not impair any obligation of contract, as it 
did not become a part of the insurance contract. 
Rosenplanter v. Provident Sav. Life Assurance 
Soc., 96 F. 721, 1899 U.S. App. LEXIS 2544 (6th 
Cir. 1899). 

An insurance contract is not impaired by a 
subsequent state law, providing for damages 
where the refusal of an insurance company to 
pay loss was found not to have been in good 
faith. Supreme Ruling of Fraternal Mystic 
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Circle v. Snyder, 227 U.S. 497, 33 S. Ct. 292, 57 
L. Ed. 611, 1913 U.S. LEXIS 2324 (1913). 

A Tennessee statute providing for the recov- 
ery of reasonable compensation for damages on 
account of refusal in bad faith to pay insurance 
policy does not impair the insurance contract, 
but only gives a remedy for dishonest attempts 
to avoid legal duties. Supreme Ruling of Fra- 
ternal Mystic Circle v. Snyder, 227 U.S. 497, 33 
S. Ct. 292, 57 L. Ed. 611, 1913 U.S. LEXIS 2324 
(1918). 


60. —-—Interest. 

States may, by statute, reduce the rate of 
interest upon judgments previously obtained. 
Morley v. Lake Shore & M.S. Ry., 146 U.S. 162, 
13 S. Ct. 54, 36 L. Ed. 925, 1892 U.S. LEXIS 
2185 (U.S. Nov. 14, 1892). 

States may regulate the amount of interest, 
and may fix different rates for different persons 
or institutions. Griffith v. Connecticut, 218 U.S. 
563, 31 S. Ct. 182, 54 L. Ed. 1151, 1910 U.S. 
LEXIS 2050 (1910). 

The obligation of existing contracts between 
a national bank and its depositors was not 
impaired by a state law imposing a tax upon 
interest bearing deposits, paid by the bank 
upon the average of daily deposits, the bank 
charging the same to the depositors. Clement 
Nat’l Bank v. Vermont, 231 U.S. 120, 34S. Ct. 
31, 58 L. Ed. 147, 1913 U.S. LEXIS 2599 (1913). 

Interest upon a judgment is a matter of 
legislative discretion, so far as the constitution 
of the United States is concerned, where the 
cause of action is either a tort or a broken 
contract not itself prescribing interest till pay- 
ment. Missouri & Ark. Lumber & Mining Co. v. 
Greenwood Dist., 249 U.S. 170, 39 S. Ct. 202, 63 
L. Ed. 538, 1919 U.S. LEXIS 2240 (1919). 


61. ——Judgments. 

Holders of judgments against a city can com- 
pel the taxing officers to collect taxes levied, 
and apply the proceeds upon the judgments. 
Meriwether v. Garrett, 102 U.S. 472, 26 L. Ed. 
197, 1880 U.S. LEXIS 2056 (Tenn. Dec. 13, 
1880). But see Garrett & Sons v. City of Mem- 
phis, 5 F. 860, 1881 U.S. App. LEXIS 2004 
(C.C.W.D. Tenn. 1881). 

The reducing of a demand created by statute 
to a judgment does not make it such a contract 
as is protected by the constitution. Louisiana ex 
rel. Folsom v. Mayor of New Orleans, 109 U.S. 
285, 3S. Ct. 2115°27 Ly Ed: 936,°1883°-U.S. 
LEXIS 972 (1883). 


62. ——Marriage. 

Marriage is not such a contract that states 
may not provide for the dissolution thereof. 
Maynard v. Hill, 125 U.S. 190, 8 S. Ct. 723, 31 
L. Ed. 654, 1888 U.S. LEXIS 1927 (1888). 


63. ——Mortgages. 
The law in force at the time a mortgage is 
executed, with all the conditions and limita- 
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tions it imposes, is the law which determines 
the force and effect of the mortgage. East Ten- 
nessee, V. & G. R. Co. v. Frazier, 139 U.S. 288, 
11S. Ct. 517, 35 L. Ed. 196, 1891 U.S. LEXIS 
2381 (1891). 

If, after the rights of a mortgagee under a 
mortgage have become vested, a statute is 
passed which deprives him of any substantial 
right, such statute impairs his contract and is 
void. Bradley v. Lightcap, 195 U.S. 1, 24 S. Ct. 
748, 49 L. Ed. 65, 1904 U.S. LEXIS 815 (1904). 


64. ——Redemption. 

Statutes that give time for redeeming lands 
sold under foreclosure of mortgages cannot ap- 
ply to mortgages executed prior to passage of 
statutes. Bronson v. Kinzie, 42 U.S. 311, 11 L. 
Ed. 148, 1843 U.S. LEXIS 314 (1843); Howard 
v. Bugbee, 65 U.S. 461, 16 L. Ed. 753, 1860 U.S. 
LEXIS 427 (1860). 

Redemption of property sold under judicial 
proceedings, when laws regulating impair con- 
tracts. Barnitz v. Beverly, 163 U.S. 118, 16 S. 
Ct. 1042, 41 L. Ed. 93, 1896 U.S. LEXIS 2251 
(1896). 


65. ——Secured Transactions. 

Applying T.C.A. § 66-26-116, which was en- 
acted in 1989, to a contract for assignment of 
rents, executed in 1987, did not retroactively 
impair the contract rights that vested between 
the parties when it was signed, so as to violate 
the contracts clause of the United States and 
Tennessee constitutions. Creekstone Apts. As- 
socs. v. Resolution Trust Corp., 165 B.R. 845, 
1993 Bankr. LEXIS 2144 (Bankr. M.D. Tenn. 
1993), affd in part, rev’d in part, — F. Supp. 2d 
—, 1995 U.S. Dist. LEXIS 14876 (M.D. Tenn. 
Sept. 18, 1995). 


66. ——Suretyship. 

It is not a violation of the obligation of con- 
tracts to release prosecution surety or bail and 
substitute another, there being no contract on 
the part of him for whose indemnity the surety 
was taken. Craighead v. State Bank, 19 Tenn. 
199, 1838 Tenn. LEXIS 48 (1838). 

Acts 1933, ch. 40, amending Acts 1917, ch. 
74, § 6, setting aside sureties’ obligations on a 
public contractor's bond, and _ substituting 
therefor the obligation on another bond, is 
unconstitutional as impairing the obligation of 
a contract, where done without the consent of 
the obligee in the contractor’s bond. Interna- 
tional Steel & Iron Co. v. National Sur. Co., 297 
U.S. 657, 56S. Ct. 619, 80 L. Ed. 961, 1936 U.S. 
LEXIS 949 (1936). 

Acts 1929, ch. 80, amending Acts 1917, ch. 
74, in effect declaring a surety’s subsisting 
obligation unenforceable, violates U.S. Const. 
art. 1, § 10, prohibiting states from passing 
any law impairing the obligation of contracts. 
International Steel & Iron Co. v. National Sur. 
Co., 297 U.S. 657, 56 S. Ct. 619, 80 L. Ed. 961, 
1936 U.S. LEXIS 949 (1936). 
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67. ——Torts. 

The right of action the law gives for a tort is 
not within the protection of the contract clause 
of the federal or state constitution. Parker v. 
Savage, 74 Tenn. 406, 1880 Tenn. LEXIS 267 
(1880). 


68. —-—Trusts. 

A statute imposing estate tax on the succes- 
sion arising at death of settlor, under trust deed 
executed before law was passed, giving life 
income to settlor, violates U.S. Const. art. 1, 
§ 10 as impairing a contract, since the succes- 
sion was substantially complete when the deed 
was executed. Coolidge v. Long, 282 U.S. 582, 
51S. Ct. 306, 75 L. Ed. 562, 1931 U.S. LEXIS 
30 (1931). 

The beneficiary of a spendthrift trust who 
acquired title and interest in the trust property 
prior to the 1943 amendment of § 26-601 (now 
§ 26-4-101) which subjected property of this 
type to the claims of the state took a vested 
interest in such property under a rule of prop- 
erty, and such trust property was beyond the 
reach of the legislature and could not be sub- 
jected to the claims of the state. State v. Cald- 
well, 181 Tenn. 74, 178 S.W.2d 624, 1944 Tenn. 
LEXIS 346, 151 A.L.R. 1410 (1944). 


69. 


70. ——General Assembly. 

The legislature may, under proper limita- 
tions change, modify, enlarge, or restrain the 
franchises of a public corporation, securing at 
all times the property to the use of those for 
whom it was purchased. Woodfork v. Union 
Bank, 43 Tenn. 488, 1866 Tenn. LEXIS 79 
(1866). 

Since neither the plaintiff miners nor their 
predecessor in title was ever conveyed the legal 
right to strip mine, § 66-5-102 and former 
§ 1544(a)(6)(B) (now § 59-8-205(a)(1)(F)) con- 
cerning surface mining of coal did not unconsti- 
tutionally affect plaintiffs’ contract rights or 
deprive them of property without due process, 
for the statutes merely codified the common 
law governing the construction of deeds and 
other such contracts. Doochin v. Rackley, 610 
S.W.2d 715, 1981 Tenn. LEXIS 397 (Tenn. 
1981). 


71. ——Constitutional Provisions. 

States cannot impair the obligation of con- 
tracts by constitutional provisions. Railroad 
Co. v. McClure, 77 U.S. 511, 19 L. Ed. 997, 1870 
U.S. LEXIS 1145 (1870); White v. Hart, 80 U.S. 
646, 20 L. Ed. 685, 1871 U.S. LEXIS 1379 
(1871); County of Moultrie v. Rockingham Ten- 
Cent Savings-Bank, 92 U.S. 631, 23 L. Ed. 631, 
1875 U.S. LEXIS 1799 (1875); New Orleans 
Gas Co. v. Louisiana Light Co., 115 U.S. 650, 6 
S. Ct. 252, 29 L. Ed. 516, 1885 U.S. LEXIS 1879 
(1885); Bier v. McGehee, 148 U.S. 137, 13 S. Ct. 
580, 37 L. Ed. 397, 1893 U.S. LEXIS 2214 


—Means of Impairment. 
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(1893); Houston & Tex. Cent. Ry. v. Texas, 170 
U.S. 243, 18 S. Ct. 610, 42 L. Ed. 1023, 1898 
U.S. LEXIS 1542 (1898). 

Where an insurance corporation was granted 
in its charter exemption from taxes except a tax 
on corporate stock paid in, and later changed 
its business under legislative authority to 
banking, after a constitutional provision had 
become effective prohibiting such exemption, 
the constitutional provision was valid, and 
there was no impairment of any obligation of 
contract. Memphis City Bank v. Tennessee, 161 
U.S. 186, 16S. Ct. 468, 40 L. Ed. 664, 1896 U.S. 
LEXIS 2151 (1896). 

The grant under state laws of a franchise to a 
public service corporation constitutes a con- 
tract, and the obligation of such contract cannot 
be impaired by a subsequent amendment to the 
state constitution. Russell v. Sebastian, 233 
U.S. 195, 34S. Ct. 517, 58 L. Ed. 912, 1914 US. 
LEXIS 1281 (1914). 


72. —-—Municipal Action. 

A resolution of a city council, of a delegated 
legislative nature, declaring a franchise for- 
feited for breach thereof, is a law of the state 
within the meaning of U.S. Const. art. 1, § 10, 
cl. 1, even though the forfeiture was condi- 
tioned on the failure of the grantee to change its 
course of conduct within 50 days. Iron Moun- 
tain R. Co. v. Memphis, 96 F. 113, 1899 U.S. 
App. LEXIS 2508 (6th Cir. 1899). 

A city ordinance of a delegated legislative 
character is a law of the state within U.S. 
Const. art. 1,§ 10, cl. 1. Cumberland Tel. & Tel. 
Co. v. City of Memphis, 198 F. 955, 1912 U.S. 
Dist. LEXIS 1377 (W.D. Tenn. 1912). 


73. ——Judicial Decision. 

The provision of the constitution prohibiting 
the passage of state laws impairing the obliga- 
tions of contracts does not apply to judicial 
decisions or the acts of state tribunals or offic- 
ers under statutes in force at the time of the 
making of a contract. Hanford v. Davies, 163 
U.S. 273, 16 S. Ct. 1051, 41 L. Ed. 157, 1896 
U.S. LEXIS 2264 (1896). 

The mere change of decision of a court is not 
an impairment of a contract within the mean- 
ing of the federal constitution, but there must 
be a subsequent statute of a state which is 
upheld or given effect by the state in order to 
impair a contract. National Mut. Bldg. & Loan 
Ass’n v. Brahan, 193 U.S. 635, 24S. Ct. 532, 48 
L. Ed. 823, 1904 U.S. LEXIS 904 (1904); Moore- 
Mansfield Constr. Co. v. Electrical Installation 
Co., 234 U.S. 619, 34S. Ct. 941, 58 L. Ed. 1503, 
1914 U.S. LEXIS 1114 (1914). 

The contract clause of the constitution is not 
directed against all impairment of contract 
obligations, but only against such as result 
from a subsequent exercise of the legislative 
power of the state, and does not apply to mere 
errors committed by state courts in construing 
contracts. Cross Lake Shooting & Fishing Club 
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v. Louisiana, 224 U.S. 632, 32 S. Ct. 577, 56 L. 
Ed. 924, 1912 U.S. LEXIS 2331 (1912); McCoy 
v. Union E.R.R., 247 U.S. 354, 38 S. Ct. 504, 62 
L. Ed. 1156, 1918 U.S. LEXIS 1918 (1918). 

The contract clause prohibits legislative but 
not judicial action. McCoy v. Union E.R.R., 247 
U.S. 354, 38 S. Ct. 504, 62 L. Ed. 1156, 1918 
U.S. LEXIS 1918 (1918). 

The Tennessee supreme court’s decision to 
abolish the obsolete common law year and a 
day rule and to apply its decision retroactively 
did not constitute an unforeseeable judicial 
enlargement of a criminal statute. The common 
law rule had been abolished in many other 
jurisdictions, had never served as a ground of 
decision in any Tennessee case, had been men- 
tioned favorably in Tennessee only once since 
1907 and did not allow the state to obtain a 
conviction upon less proof. State v. Rogers, 992 
S.W.2d 393, 1999 Tenn. LEXIS 276 (Tenn. 
1999), rehearing denied, — S.W.2d —, 1999 
Tenn. LEXIS 314 (Tenn. June 21, 1999), cert. 
granted, Rogers v. Tennessee, 529 U.S. 1129, 
120 S. Ct. 2004, 146 L. Ed. 2d 955, 2000 U.S. 
LEXIS 3580 (2000), affd, 532 U.S. 451, 121 S. 
Ct. 1693, 149 L. Ed. 2d 697, 2001 U.S. LEXIS 
3519 (2001), post-conviction relief denied, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 191 
(Tenn. Crim. App. Feb. 22, 2005). 


74. —Police Power Exception. 

The inhibition, as to impairing contracts, 
does not extend to subjects affecting public 
safety, health, or morals. Stone v. Mississippi, 
101 U.S. 814, 25 L. Ed. 1079, 1879 U.S. LEXIS 
1990 (Tenn. 1879); Butchers’ Union Slaughter- 
House & Live-Stock Landing Co. v. Crescent 
City Live-Stock Landing & Slaughter-House 
Co., 111 U.S. 746, 4 S. Ct. 652, 28 L. Ed. 585, 
1884 U.S. LEXIS 1831 (1884); Chicago, B. & 
Q.R.R. v. Nebraska ex rel. Omaha, 170 U.S. 57, 
18 S. Ct. 513, 42 L. Ed. 948, 1898 U.S. LEXIS 
1529 (1898), criticized, 28 S. Ct. 341, 208 U.S. 
583, 52 L. Ed. 630, 1908 U.S. LEXIS 1470 
(1908). 


75. ——Common Carriers. 

If a railroad is constructed upon the terms 
and conditions prescribed by a state, such state 
cannot impose afterwards upon the owners of 
the road new and more onerous terms, except 
such as fall within the exercise of police powers, 
for the purposes of taxation and for other public 
objects. New York, L.E. & W.R.R. v. Pennsylva- 
nia, 153 U.S. 628, 14 S. Ct. 952, 38 L. Ed. 846, 
1894 U.S. LEXIS 2210 (1894). 

Contracts between railroad companies as to 
the maintenance of crossings, power of a legis- 
lature to make subsequent regulations as to the 
division of expense of constructing and mainte- 
nance of crossings. Grand Trunk W. Ry. v. 
Railroad Comm’n, 221 U.S. 400, 31 S. Ct. 537, 
55 L. Ed. 786, 1911 U.S. LEXIS 1742 (1911). 

Prohibiting a transportation company from 
displaying advertisements on the exterior of 
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vehicles does not impair the contract created by 
the charter of the company for the carriage of 
passengers. Fifth Ave. Coach Co. v. City of N.Y., 
221 U.S. 467, 31S. Ct. 709, 55 L. Ed. 815, 1911 
U.S. LEXIS 1748 (1911). 

Acommon carrier cannot prevent or postpone 
the exercise by a state of the power to regulate 
the carrier’s rates and charges by making con- 
tracts for future transportation or business, 
mortgaging its property, or pledging its income, 
nor does the contract clause of the federal 
constitution interpose any obstacle to the exer- 
cise of such power. Producers Transp. Co. v. 
Railroad Comm’n, 251 U.S. 228, 40S. Ct. 181, 
64 L. Ed. 239, 1920 U.S. LEXIS 1730 (1920). 

Statute authorizing elimination of grade 
crossings was held not to impair contract rights 
of railroad company. Birmingham v. Louisville 
& N.R.R., 216 Ala. 178, 112 So. 742, 1926 Ala. 
LEXIS 259 (1926). 

Consent to use of state highways by trucks 
carrying a specified load, which was given by 
the state highway commission is not a contract 
within the meaning of the federal constitution 
prohibiting the impairment of contracts. Morris 
v. Duby, 274 U.S. 185, 47 S. Ct. 548, 71 L. Ed. 
966, 1927 U.S. LEXIS 14 (1927). 


76. —-—Lotteries. 

The grant of a privilege by statute to main- 
tain a lottery may be repealed. Stone v. Missis- 
sippi, 101 U.S. 814, 25 L. Ed. 1079, 1879 U.S. 
LEXIS 1990 (Tenn. 1879); Douglas v. Kentucky, 
168 U.S. 488, 18 S. Ct. 199, 42 L. Ed. 553, 1897 
U.S. LEXIS 1742 (1897). 

The grant in a state constitution to operate a 
lottery cannot be repealed by the legislature. 
New Orleans v. Houston, 119 U.S. 265, 7S. Ct. 
198, 30 L. Ed. 411, 1886 U.S. LEXIS 1986 
(1886). 


77. ——Municipal Action. 

Obligation of contract is not impaired by 
ordinance forbidding erection of wooden build- 
ings within fire district, although the contract 
to do so was made before passage of such 
ordinance. Corporation of Knoxville v. Bird, 80 
Tenn. 121, 1883 Tenn. LEXIS 147, 47 Am. Rep. 
326 (1883). 

An agreement between a city and a water 
company, whereby the latter agreed to furnish 
water to citizens at certain rates, does not 
contain an implied provision that the city will 
not regulate the rates under its charter, espe- 
cially where the charter of the water company 
recognized expressly the power of the city to 
regulate the rates. Knoxville Water Co. v. Knox- 
ville, 189 U.S. 434, 23 S. Ct. 531, 47 L. Ed. 887, 
1903 U.S. LEXIS 1371 (1903). 

Although under court decisions, the owners 
of lands abutting on streets may have rights in 
the streets which cannot be taken away for the 
use of private persons, yet, the grade of the 
streets may be changed, or other improvements 
made which will render the same more avail- 
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able for public use. Sauer v. City of New York, 
206 U.S. 536, 27S. Ct. 686, 51 L. Ed. 1176, 1907 
U.S. LEXIS 1180 (1907). 

Act empowering city by ordinance to require 
a railroad to build or replace bridges over its 
tracks at street crossings and ordinance requir- 
ing building of a new bridge at such a crossing 
do not impair obligation of contracts, though 
city had previously contracted with railroad to 
maintain forever after suitable bridge there in 
return for contribution by company to a bridge 
there built, the matter involved being one 
within the police power, future exercise of 
which the city could not bargain away. City of 
Chattanooga v. Southern Ry., 128 Tenn. 399, 
161 S.W. 1000, 1913 Tenn. LEXIS 57 (1913). 

The obligation of the contract right which a 
street railway company has under its franchise 
to operate its railway in the streets of a munici- 
pality is not impaired by an ordinance enacted 
in the exercise of the police power, requiring the 
street railway company to sprinkle the surface 
of the streets occupied by its railway between 
the rails and tracks, and for a sufficient dis- 
tance beyond the outer rails, so as effectually to 
lay the dust and prevent the same from arising 
when the cars are in operation. Pacific Gas & 
Elec. Co. v. Police Court, 251 U.S. 22, 40 S. Ct. 
79, 64 L. Ed. 112, 1919 U.S. LEXIS 1845 (1919). 

Act of city compelling street railroad com- 
pany to improve its tracks for the public’s 
safety and welfare was held not an impairment 
of the franchise contract. People ex rel. Chicago 
v. Chicago C. Ry., 324 Ill. 618, 155 N.E. 781, 
1926 Ill. LEXIS 1081 (1926). 


78. ——Turnpikes. 

Statutory undertaking, “by virtue of the po- 
lice power of the state,” to require a turnpike 
company, gates of which have been located in 
accordance with its charter, to set back its first 
gate at least two miles from limits of town 
which has grown up at one of the termini of the 
road and the second gate at least five miles 
from the first, on penalty of forfeiture of right to 
receive tolls, is unconstitutional. Whites Creek 
Tpk. Co. v. Davidson County, 3 Cooper’s Tenn. 
Ch. 396 (1877). 


79. —Change of Remedies. 

Though the legislature may alter remedies, 
the remedies must not, so far as regards ante- 
cedent contracts, be rendered less efficacious or 
more dilatory than those ordained by the law in 
force when the contract was made, if such 
alteration be the direct and special object of the 
legislature, apparent in an act made for the 
purpose. Townsend v. Townsend, 7 Tenn. 1, 
1821 Tenn. LEXIS 14, 14 Am. Dec. 722 (Tenn. 
May 1821). 

It is not unconstitutional to provide a new or 
additional remedy for a just right already in 
being, and which would be lost and destroyed if 
no remedy were provided. Statute authorizing 
any circuit court to which application might be 
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made to receive and consider petition for eman- 
cipation of certain slaves and grant it or not as 
might be deemed proper was valid, the slaves 
being capable of being made free under existing 
laws. Hope v. Johnson, 10 Tenn. 123, 1826 
Tenn. LEXIS 2 (1826). 

The legal rather than the moral obligation of 
contract is what is protected by the constitu- 
tion; and, as essential to this protection, the 
constitution intends that the legal means of 
enforcing contracts shall not be impaired. Web- 
ster & Mann v. Rose, 53 Tenn. 93, 1871 Tenn. 
LEXIS 324 (1871). 

Though the legislature has complete control 
over the form of remedy for enforcing obligation 
of contract and the mode of proceeding, it 
cannot directly or indirectly, if such be the 
purpose of the enactment, render the remedy 
essentially less effective for the enforcement of 
the obligation than when the contract was 
made. Webster & Mann v. Rose, 53 Tenn. 93, 
1871 Tenn. LEXIS 324 (1871). 

Remedies for the enforcement of contracts 
may be changed if a complete remedy is left. 
Curtis v. Whitney, 80 U.S. 68, 20 L. Ed. 513, 
1871 U.S. LEXIS 1314 (1871); Terry v. Ander- 
son, 95 U.S. 628, 24 L. Ed. 365, 1877 U.S. 
LEXIS 2213 (1877); Tennessee v. Sneed, 96 U.S. 
69, 24 L. Ed. 610, 1877 U.S. LEXIS 1627 (1878); 
Connecticut Mut. Life Ins. Co. v. Cushman, 108 
U.S. 51, 2S. Ct. 236, 27 L. Ed. 648, 1882 U.S. 
LEXIS 1280 (1883); Denny v. Bennett, 128 U.S. 
489, 9 S. Ct. 134, 32 L. Ed. 491, 1888 U.S. 
LEXIS 2242 (1888); Oshkosh Waterworks Co. v. 
Oshkosh, 187 U.S. 437, 23 S. Ct. 234, 47 L. Ed. 
249, 1903 U.S. LEXIS 1663 (1903). 

Contracts cannot be impaired by the repeal of 
laws affecting remedies so as to impair substan- 
tially and lessen the value of the contract. 
Edwards v. Kearzey, 96 U.S. 595, 24 L. Ed. 793, 
1877 U.S. LEXIS 1704 (1877); Antoni v. Green- 
how, 107 U.S. 769, 2 S. Ct. 91, 27 L. Ed. 468, 
1882 U.S. LEXIS 1269 (1882). 

State’s impairment of the obligation of a 
contract, forbidden by U.S. Const. art. 1, § 10, 
covers both cases where the statute destroys 
the remedy for enforcement of the contract and 
provides no other and cases where the substi- 
tution of a different remedy is of one in sub- 
stance more difficult, more burdensome and 
uncertain than the one repealed, and which 
appreciably lessens the value of the contract. 
City of Cleveland v. United States, 166 F. 677, 
1909 U.S. App. LEXIS 4292 (6th Cir. 1909). 

The retrospective application of the 1985 
amendment to § 28-1-105 is remedial, does not 
impair a vested right of the defendant in the 
statute of limitations and is constitutional. 
Morford v. Yong Kyun Cho, 732 S.W.2d 617, 
1987 Tenn. App. LEXIS 2605 (Tenn. Ct. App. 
1987). 


80. —-—Bonds. 
The Tennessee Act of 1883 authorizing the 
refunding of debts of the former city of Mem- 
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phis by bonds of the taxing district of Shelby 
County which superseded it, and providing for 
the collection of back taxes and their applica- 
tion to the payment of such bonds, did not 
impair the contracts of creditors of the city of 
Memphis, who could apply the new bonds to 
back taxes at the same rate as they otherwise 
could have done. Amy v. Shelby County Taxing 
Dist., 114 U.S. 387, 5S. Ct. 895, 29 L. Ed. 172, 
1885 U.S. LEXIS 1772 (1885). 

If at the time of issuing bonds by a state, 
there exists a right by virtue of a constitutional 
provision to have the validity of claims against 
the state passed on by the courts of the state, 
but no provision exists for the enforcement of 
the judgment, a repeal or abrogation of such 
provision will not be an impairment of the 
contract made by the issuing of such bonds. 
Baltzer v. North Carolina, 161 U.S. 240, 16 S. 
Ct. 500, 40 L. Ed. 684, 1896 U.S. LEXIS 2158 
(1896). 


81. ——Debt. 

An act abolishing the use of the writ of capias 
ad satisfaciendum does not impair the obliga- 
tion of contract, the right to imprison a debtor 
being no part of the contract. Woodfin v. Hooper, 
23 Tenn. 13, 1843 Tenn. LEXIS 3 (1848). 

Imprisonment for debt may be abolished. 
Penniman’s Case, 103 U.S. 714, 26 L. Ed. 602, 
1880 U.S. LEXIS 2184 (1881). 


82. ——Evidence. 

Statute declaring a rule of evidence, appli- 
cable to actions thereafter brought, was held 
not to impair existing contracts. George I. 
Cramer, Inc. v. Patterson, 25 Ohio App. 130, 
157 N.E. 398, 1926 Ohio App. LEXIS 413 
(1926). 


83. ——Executions. 

Act directing that no execution shall issue 
upon a judgment until two years after its ren- 
dition unless the plaintiff shall indorse upon 
the execution that the sheriff may receive in 
satisfaction the notes of certain banks is invalid 
as impairing the obligation of contracts. 
Townsend v. Townsend, 7 Tenn. 1, 1821 Tenn. 
LEXIS 14, 14 Am. Dec. 722 (Tenn. May 1821). 

Act providing for a stay of execution on all 
judgments and decrees in courts of record and 
before justices of the peace is unconstitutional 
as impairing obligation of contracts entered 
into before its enactment. Webster & Mann v. 
Rose, 53 Tenn. 93, 1871 Tenn. LEXIS 324 
(1871). 


84. ——Exemptions. 

Exemption laws that deprive persons of liens 
on property impair the obligation of contracts. 
Gunn v. Barry, 82 U.S. 610, 21 L. Ed. 212, 1872 
U.S. LEXIS 1292 (1872). 

The legislature, under the idea of affecting 
the remedy and not the right, cannot pass any 
law that impairs in any way the right in full 
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force existing when the contract was executed. 
Such property as was subject to execution at 
the time the contract was made must remain so 
until the debt is paid. Hannum v. McInturf, 65 
Tenn. 225, 1873 Tenn. LEXIS 338 (1873). 


85. ——lInsurance. 

A law which would affect substantial contrac- 
tual rights of insurer by abolishing conditions 
precedent to recovery under policy would be 
invalid. Wasser v. Congregation Agudath 
Sholem, 262 Mass. 235, 159 N.E. 603, 1928 
Mass. LEXIS 992 (1928). 


86. ——Judicial Sales. 

Laws providing that property sold on judg- 
ments founded on contracts shall sell for a 
certain amount of the appraised value impair 
the obligation of contracts. Bronson v. Kinzie, 
42 U.S. 311, 11 L. Ed. 143, 1843 U.S. LEXIS 314 
(1843); McCracken v. Hayward, 43 U.S. 608, 11 
L. Ed. 397, 1844 U.S. LEXIS 348 (1844), lim- 
ited, Gelfert v. National City Bank, 313 U.S. 
221, 61 S. Ct. 898, 85 L. Ed. 1299, 1941 U.S. 
LEXIS 1201, 133 A.L.R. 1467 (1941). 

Act providing that in all sales of real estate 
hereafter to be made under execution or deed of 
trust, which by existing laws is subject to 
redemption, if the debtor is permitted by the 
purchaser or his assignee to remain in posses- 
sion, he shall not be liable for rent from the date 
of the sale to the time of redemption, and if the 
purchaser or assignee shall take possession 
under his purchase, upon the redemption by 
the debtor, he shall be entitled to a credit for 
the fair rent of the premises during the time 
they were in the possession of the purchaser, is 
unconstitutional in its relation to sales under 
deeds of trust executed anterior to its passage. 
Greenfield v. Dorris, 33 Tenn. 548, 1853 Tenn. 
LEXIS 84 (1853). 


87. —-—Limitations. 

States may enact limitation laws, and may 
shorten the time for bringing suits. Terry v. 
Anderson, 95 U.S. 628, 24 L. Ed. 365, 1877 U.S. 
LEXIS 2213 (1877); Wheeler v. Jackson, 137 
U.S. 245, 11 S. Ct. 76, 34 L. Ed. 659, 1890 U.S. 
LEXIS 2083 (1890). 

The statute of Pennsylvania declaring that 
after a lapse of twenty-one years ground rents 
for lands should be presumed to have been paid 
unless some act should be done within such 
time, as specified by the statute, which would 
rebut such presumption, does not impair the 
obligation of contracts. Wilson v. Iseminger, 185 
U.S. 55, 22 S. Ct. 573, 46 L. Ed. 804, 1902 U.S. 
LEXIS 2240 (1902). 

A state cannot prohibit defense of suit not 
brought within time limit in contract, made in, 
nor to be performed in the state, as it would be 
impairing the contractual rights of the parties. 
Home Ins. Co. v. Dick, 281 U.S. 397, 50 S. Ct. 
338, 74 L. Ed. 926, 1930 U.S. LEXIS 396, 74 
A.L.R. 701 (1930). 
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88. ——Taxes. 

Where a bank charter required tax collectors 
to accept for taxes bank notes of the Bank of 
Tennessee, it was not an impairment of con- 
tract for the legislature to abolish the remedy of 
mandamus in case of refusal of collector to 
accept such notes, and to require the citizen to 
pay his tax and sue to recover it under provi- 
sions for prompt payment of any judgment 
rendered. An effectual remedy is still provided. 
Tennessee v. Sneed, 96 U.S. 69, 24 L. Ed. 610, 
1877 U.S. LEXIS 1627 (1878). 

When judgment was taken against a city, 
payable under the law out of current taxes 
collected on assessments by its recorder at full 
value of property, it is an impairment of con- 
tracts for the legislature to require assessments 
to be made by county assessor with power of 
review, as a more difficult remedy has been 
imposed on the creditor to collect his judgment. 
City of Cleveland v. United States, 166 F. 677, 
1909 U.S. App. LEXIS 4292 (6th Cir. 1909). 


89. —Validation of Contracts. 

Laws may be passed validating invalid deeds 
or contracts. Satterlee v. Matthewson, 27 U.S. 
380, 7 L. Ed. 458, 1829 U.S. LEXIS 433 (1829), 
questioned, 98 S. Ct. 2716, 438 U.S. 234, 57 L. 
Ed. 2d 727, 1978 U.S. LEXIS 130 (1978); Wat- 
son v. Mercer, 33 U.S. 88, 8 L. Ed. 876, 1834 
U.S. LEXIS 568 (1834). 

Act, passed in 1890, validating charters pre- 
viously acknowledged before notaries and giv- 
ing them force as if acknowledged by a clerk of 
the county court, as was required by Act of 
1875, was held not to impair obligation of 
contract made with corporation itself when its 
charter was invalid, by relieving incorporators 
from individual liability for corporate debts, 
though the incorporators were individually li- 
able thereon up to passage of the act because of 
such invalidity. Shields v. Clifton Hill Land Co., 
94 Tenn. 123, 28 S.W. 668, 45 Am. St. Rep. 700, 
1894 Tenn. LEXIS 31, 26 L.R.A. 509 (1894). 

A legislative act purporting to validate a 
statute relating to workmen’s compensation, 
which was rendered inoperative by failure of 
the governor to approve the same within the 
time fixed by the constitution, was held invalid 
as impairing the obligation of a contract be- 
tween the employer and the employee, as fixed 
by a statute in effect at the time of the injury. 
Preveslin v. Derby & Ansonia Dev. Co., 112 
Conn. 129, 151 A. 518, 1930 Conn. LEXIS 17, 
70 A.L.R. 1426 (1930). 


90. Clause 2. 


91. —Construction. 

The word “imports” means articles imported 
from foreign countries, and not articles im- 
ported from one state into another. Woodruff v. 
Parham, 75 U.S. 123, 19 L. Ed. 382, 1868 U.S. 
LEXIS 1088 (1868); Brown v. Houston, 114 U.S. 
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622, 5 S. Ct. 1091, 29 L. Ed. 257, 1885 U.S. 
LEXIS 1803 (1885). 

An excise laid upon tobacco before removal 
from the factory, is not a duty on “exports” 
though tobacco was intended for exportation. 
Turpin v. Burgess, 117 U.S. 504, 6S. Ct. 835, 29 
L. Ed. 988, 1886 U.S. LEXIS 1866 (1886). 

The words “imports” and “exports,” as used in 
U.S. Const. art. 1, § 10 apply only to articles 
imported from, or exported to foreign countries. 
Patapsco Guano Co. v. North Carolina Bd. of 
Agriculture, 171 U.S. 345, 18 S. Ct. 862, 43 L. 
Ed. 191, 1898 U.S. LEXIS 1607 (1898). 

Goods brought into the state from another 
state are not imports within the meaning of 
U.S. Const. art. 1,§ 10, cl. 2, and after reaching 
their destination and being held for sale are 
subject to state taxation, although still in the 
original packages. American Steel & Wire Co. v. 
Speed, 192 U.S. 500, 24 S. Ct. 365, 48 L. Ed. 
538, 1904 U.S. LEXIS 968 (1904). 

A state tax imposed on the business of selling 
goods in foreign commerce, insofar as it is 
measured by the gross receipts resulting there- 
from, is in effect a regulation of foreign com- 
merce or an impost upon exports. Crew Levick 
Co. v. Pennsylvania, 245 U.S. 292, 38S. Ct. 126, 
62 L. Ed. 295, 1917 U.S. LEXIS 1737 (1917). 

A tax on the income of domestic company 
derived from foreign business is not prohibited. 
William E. Peck & Co. v. Lowe, 247 U.S. 165, 38 
S. Ct. 4382, 62 L. Ed. 1049, 1918 U.S. LEXIS 
1966 (1918). 


92. —Original Package Doctrine. 

A state cannot tax imported articles before 
sale, in original packages, even though the tax 
is a franchise tax measured by the capital 
employed in the state, by a foreign corporation 
which had qualified in the state. Anglo-Chilean 
Nitrate Sales Corp. v. Alabama, 288 U.S. 218, 
53 S. Ct. 373, 77 L. Ed. 710, 1933 U.S. LEXIS 
36 (1933). 


93. —Inspection Fees. 

Proper inspection fees, required to be paid for 
the inspection of articles intended for export, is 
not a duty upon exports. Turner v. Maryland, 
107 U.S. 38, 2S. Ct. 44, 27 L. Ed. 370, 1882 U.S. 
LEXIS 1199 (1883). 

Laws may be enacted requiring goods to be 
shipped from one state into another to be in- 
spected before shipment, and a fee to be paid for 
inspection. New Mexico ex rel. E.J. McLean & 
Co. v. Denver & R.G.R.R., 203 U.S. 38, 27S. Ct. 
1, 51 L. Ed. 78, 1906 U.S. LEXIS 1564 (1906). 

Although fish caught in ocean in ships and 
brought to port are “imports” under U.S. Const. 
art. 1, § 10, yet a statute requiring all whole- 
sale dealers in fish to secure a license and pay 
one dollar for each one thousand pounds of fish 
handled, and providing for inspection of fish 
and premises, is valid as an inspection fee, and 
only indirectly affects imports. Gulf Fisheries 
Co. v. Darrouzet, 17 F.2d 374, 1926 U.S. Dist. 
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LEXIS 1667 (S.D. Tex. 1926), affd, 276 U.S. 
124, 48S, Ct. 227, 72 L. Ed.. 495, 1928 U.S. 
LEXIS 64 (1928). 

Since the municipal inspection fee autho- 
rized by § 57-165 (now § 57-3-501) is collected 
by the wholesaler only after the retailer has 
purchased and paid for the alcoholic beverages 
(pursuant to § 57-166 (now § 57-3-502)), the 
fee is not a prohibited duty on imported goods. 
Memphis Retail Liquor Dealers’ Ass’n v. City of 
Memphis, 547 S.W.2d 244, 1977 Tenn. LEXIS 
555 (Tenn. 1977). 


94. —Sales Tax. 

Imposition of sales tax on the lease in Ten- 
nessee to a Tennessee corporation of equipment 
delivered in Tennessee but earmarked for im- 
mediate use outside the state did not fall within 
the exemption granted by § 67-3007 (now 
§ 67-6-211, 67-6-313) and did not impose a 
burden on interstate commerce in violation of 
U.S. Const. art. 1, § 10 or of U.S. Const. art. 1, 
§ 8. Williams Rentals, Inc. v. Tidwell, 516 
S.W.2d 614, 1974 Tenn. LEXIS 449 (Tenn. 
1974). 

Tennessee’s sales tax, as applied to the trans- 
fer of possession of cargo containers in Tennes- 
see, did not violate the import/export clause. 
Itel Containers Int'l Corp. v. Cardwell, 814 
S.W.2d 29, 1991 Tenn. LEXIS 169 (Tenn. 1991), 
affd, 507 U.S. 60, 113 S. Ct. 1095, 122 L. Ed. 2d 
421, 1993 U.S. LEXIS 1778 (1998). 

Tennessee’s sales tax, as applied to proceeds 
earned from leasing cargo containers used in 
international trade, did not violate the com- 
merce, import-export or supremacy clauses of 
the federal constitution. Itel Containers Int’l 
Corp. v. Huddleston, 507 U.S. 60, 113 S. Ct. 
1095, 122 L. Ed. 2d 421, 1993 U.S. LEXIS 1778 
(1993). 


95. Clause 3. 


96. —Tonnage Duties. 

Vessels entering a port of a state cannot be 
required to pay to the state a percentage on 
their tonnage. State Tonnage Tax Cases, 79 
U.S. 204, 20 L. Ed. 370, 1870 U.S. LEXIS 1183 
(1870); Peete v. Morgan, 86 U.S. 581, 22 L. Ed. 
201, 1873 U.S. LEXIS 1467 (1874); Inman S.S. 
Co. v. Tinker, 94 U.S. 238, 24 L. Ed. 118, 1876 
U.S. LEXIS 1854 (1876). 

A city owning wharves or piers may make 
reasonable charges for the use of such facilities 
and such charges will not constitute a duty of 
tonnage prohibited by U.S. Const. art. 1, § 10. 
Oakland v. E.K. Wood Lumber Co., 211 Cal. 16, 
292 P. 1076, 1930 Cal. LEXIS 297, 80 A.L.R. 
379 (1930). 


97. —Compacts. 

A compact or agreement between states as to 
the boundary between them is consented to by 
congress by confirmation of the agreement. 
Poole v. Lessee of Fleeger, 36 U.S. 185, 9 L. Ed. 
680, 1837 U.S. LEXIS 174 (1837). 
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This clause is directed against any compact 
tending to increase state powers encroaching 
on the power of the national government; the 
consent of congress may be implied by long 
acquiescence. Virginia v. Tennessee, 148 U.S. 
503, 13 S. Ct. 728, 37 L. Ed. 537, 1893 U.S. 
LEXIS 2248 (1893); North Carolina v. Tennes- 
see, 235 U.S. 1, 35S. Ct. 8, 59 L. Ed. 97, 1914 
U.S. LEXIS 1042 (1914). 

A legislative declaration following a line run 
and designated as a boundary line between two 
states that it is correct and shall thereafter be 
deemed the true and established line does not 
import by itself a contract or agreement with 
the adjoining state. Virginia v. Tennessee, 148 
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U.S. 503, 13 S. Ct. 728, 37 L. Ed. 537, 1893 U.S. 
LEXIS 2248 (1893). 

The compact of March 28, 1785, between the 
states of Virginia and Maryland is binding 
upon both as to the subjects embraced within it, 
so far as not inconsistent with the constitution 
of the United States, and such compact was not 
prohibited by the articles of confederation, and 
was continued in force after the adoption of the 
constitution. Wharton v. Wise, 153 U.S. 155, 14 
S. Ct. 783, 38 L. Ed. 669, 1894 U.S. LEXIS 2172 
(1894). 

Consent may be expressly given after the 
agreement between the states has been made. 
Couch v. State, 140 Tenn. 156, 203 S.W. 831, 
1918 Tenn. LEXIS 31 (1918). 


ARTICLE 2 
[EXECUTIVE DEPARTMENT] 


SECTION. 
1. [The President. ] 
2. [Commander-in-chief — Pardons — Treaties 


SECTION. 
3. [Miscellaneous powers and duties.] 
4. [Impeachment.] 


— Appointment of officers.] 


§ 1. [The President.] — [1.] The executive power shall be vested in a 
President of the United States of America. He shall hold his office during the 
term of four years, and, together with the Vice-President, chosen for the same 
term, be elected, as follows: 

[2.] Each state shall appoint, in such manner as the legislature thereof may 
direct, a number of electors, equal to the whole number of senators and 
representatives to which the state may be entitled in the congress: But no 
senator or representative, or person holding an office of trust or profit under 
the United States, shall be appointed an elector. 

[3.] [The electors shall meet in their respective states, and vote by ballot for 
two persons, of whom one at least shall not be an inhabitant of the same state 
with themselves. And they shall make a list of all the persons voted for, and of 
the number of votes for each; which list they shall sign and certify, and 
transmit sealed to the seat of the government of the United States, directed to 
the president of the senate. The president of the senate shall, in the presence 
of the senate and house of representatives, open all the certificates, and the 
votes shall then be counted. The person having the greatest number of votes 
shall be the President, if such number be a majority of the whole number of 
electors appointed; and if there be more than one who have such majority, and 
have an equal number of votes, then the house of representatives shall 
immediately choose by ballot one of them for President; and if no person have 
a majority, then from the five highest on the list the said house shall in like 
manner choose the President. But in choosing the President, the votes shall be 
taken by states, the representation from each state having one vote; a quorum 
for this purpose shall consist of a member or members from two-thirds of the 
states, and a majority of all the states shall be necessary to a choice. In every 
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case, after the choice of the President, the person having the greatest number 
of votes of the electors shall be the Vice-President. But if there should remain 
two or more who have equal votes, the senate shall choose from them by ballot 
the Vice-President. ] 

[4.] The congress may determine the time of choosing the electors, and the 
day on which they shall give their votes; which day shall be the same 
throughout the United States. 

[5.] No person, except a natural-born citizen, or a citizen of the United 
States, at the time of the adoption of this constitution, shall be eligible to the 
office of President; neither shall any person be eligible to that office who shall 
not have attained to the age of thirty-five years and been fourteen years a 
resident within the United States. 

[6.] In case of the removal of the President from office, or of his death, 
resignation, or inability to discharge the powers and duties of the said office, 
the same shall devolve on the Vice-President, and the congress may by law, 
provide for the case of removal, death, resignation or inability, both of the 
President and Vice-President, declaring what officer shall then act as Presi- 
dent, and such officer shall act accordingly, until the disability be removed, or 
a President shall be elected. 

(7.] The President shall, at stated times, receive for his services, a compen- 
sation, which shall neither be increased nor diminished during the period for 
which he shall have been elected; and shall not receive within that period, any 
other emolument from the United States, or any of them. 

[8.] Before he enters on the execution of his office, he shall take the following 
oath or affirmation: — “I do solemnly swear (or affirm) that I will faithfully 
execute the office of President of the United States, and will to the best of my 
ability, preserve, protect and defend the Constitution of the United States.” 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by the compiler. 

The third clause of this section, as enclosed in 
brackets, was superseded by the Twelfth 
Amendment. Frequently clauses 4 to 8 herein 
are referred to as clauses 3 to 7 respectively, 
and the third clause is not numbered. 
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7 Clause 5. 
8. —Construction. 
9 Legislative Veto. 


1. Clause 1. 


2. —Executive Powers. 

Political powers of the executive are discre- 
tionary and cannot be controlled by the judi- 
clary. 

Nominating and appointing officers. Marbury 
v. Madison, 5 U.S. 137, 2 L. Ed. 60, 1803 U.S. 
LEXIS 352 (1803). 

Recognition of foreign power. United States v. 
Palmer, 16 U.S. 610, 4 L. Ed. 471, 1818 U.S. 
LEXIS 380 (1818). 

Decision that state constitution had been 
duly ratified. Luther v. Borden, 48 U.S. 1, 12 L. 
Ed. 581, 1849 U.S. LEXIS 337 (1849). 

Determination of status of Indian tribe. 
United States v. Holliday, 70 U.S. 407, 18 L. Ed. 
182, 1865 U.S. LEXIS 724 (1865). 

Enforcement of alleged unconstitutional law. 
Mississippi v. Johnson, 71 U.S. 475, 18 L. Ed. 
437, 1866 U.S. LEXIS 897 (1867). 

Determining establishment of military au- 
thority in specified territory. Keely v. Sanders, 
99 U.S. 441, 25 L. Ed. 327, 1878 U.S. LEXIS 
1558 (1878). 

Fixing date when foreign jurisdiction over 
conquered territory ceased. More v. Steinbach, 
127 U.S. 70, 8S. Ct. 1067, 32 L. Ed. 51, 1888 
U.S. LEXIS 1966 (1888). 

Determination of diplomatic status of person 
claiming to be a foreign minister. In re Baiz, 
135 U.S. 403, 10 S. Ct. 854, 34 L. Ed. 222, 1890 
U.S. LEXIS 2028 (1890). 

Payment of Mexican claims. United States ex 
rel. Boynton v. Blaine, 139 U.S. 306, 11 S. Ct. 
607, 35 L. Ed. 183, 1891 U.S. LEXIS 2384 (U.S. 
Mar. 23, 1891). 

Determining status of alien under immigra- 
tion laws. Nishimura Ekiu v. United States, 
142 U.S. 651, 12S. Ct. 336, 35 L. Ed. 1146, 1892 
U.S. LEXIS 1999 (U.S. Jan. 18, 1892). 

Determining necessity of occupying foreign 
territory. Neely v. Henkel, 180 U.S. 109, 21 S. 
Ct. 302, 45 L. Ed. 448, 1901 U.S. LEXIS 1288 
(1901). 

Recognition of power of foreign state to fulfill 
treaty obligations. Terlinden v. Ames, 184 U.S. 
270, 22 S. Ct. 484, 46 L. Ed. 534, 1902 US. 
LEXIS 2303 (1902). 

In exercising his executive powers, the presi- 
dent may act through the heads of the various 
executive departments, and the official acts of 
such department heads are considered to be the 
acts of the president himself. Wilcox v. Jackson, 
38 U.S. 498, 10 L. Ed. 264, 1839 U.S. LEXIS 
457 (1839); Williams v. United States, 42 U.S. 
290, 11 L. Ed. 135, 1843 U.S. LEXIS 312 (1843); 
Bartlett v. Kane, 57 U.S. 263, 14 L. Ed. 931, 
1850 U.S. LEXIS 1553 (1853); Runkle v. United 
States, 122 U.S. 543, 7S. Ct. 1141, 30 L. Ed. 
1167, 1887 U.S. LEXIS 2136 (1887), limited, 13 
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S. Ct. 552, 148 U.S. 84, 37 L. Ed. 378, 1893 U.S. 
LEXIS 2209 (1893), questioned, In re Chap- 
man, 17 S. Ct. 677, 166 U.S. 661, 41 L. Ed. 
1154, 1897 U.S. LEXIS 2058 (1897). 

Determination by the executive department 
of questions of fact is conclusive on the courts, 
but it is otherwise as to questions of law. 
American Live Stock Comm’n Co. v. United 
States, 28 F.2d 63, 1928 U.S. Dist. LEXIS 1438 
(W.D. Okla. 1928), rev'd, 279 U.S. 435, 49 S. Ct. 
425, 73 L. Ed. 787, 1929 U.S. LEXIS 58 (1929). 

In order for actions taken by a foreign gov- 
ernment to fall within the act of state doctrine 
which is the province of the executive branch, 
the action must be taken by the sovereign state 
rather than a subdivision of that government. 
In re Adoption by McElroy, 522 S.W.2d 345, 
1975 Tenn. App. LEXIS 206 (Tenn. App. 1975), 
cert. denied, 423 U.S. 1024, 96S. Ct. 469, 46 L. 
Ed. 2d 399, 1975 U.S. LEXIS 3700 (1975). 


3. —Qualifications. 

The constitution of the United States pre- 
scribes no qualifications for any state or mu- 
nicipal officers, but only for representatives in 
congress, for senators and for the president. 
Connell v. State, 144 N.E. 882, 196 Ind. 421, 
1924 Ind. LEXIS 10 (Ind. 1925). 


4. Clause 2. 


5. —Electors. 

Electors are not officers or agents of the 
United States. Their sole function is to cast, 
certify, and transmit the vote of the state for 
president and vice-president. In re Green, 134 
U.S. 377, 10S. Ct. 586, 33 L. Ed. 951, 1890 U.S. 
LEXIS 1978 (1890). 

Under the second paragraph, the states have 
exclusive power to determine the manner of 
appointing electors of president and vice-presi- 
dent, and a state may be divided into districts, 
and electors appointed from each district by the 
voters thereof; but, under the fourth para- 
graph, congress has the power to determine the 
time of the appointment of electors, and when 
they shall meet. McPherson v. Blacker, 146 U.S. 
1,13 S. Ct. 3, 36 L. Ed. 869, 1892 U.S. LEXIS 
2171 (1892). 

Presidential electors are officers of the state 
and not federal officers. Walker v. United 
States, 93 F.2d 383, 1937 U.S. App. LEXIS 2819 
(8th Cir. 1937), cert. denied, 303 U.S. 644, 58 S. 
Ct. 642, 58 S. Ct. 643, 58 S. Ct. 644, 82 L. Ed. 
1103, 82 L. Ed. 1104, 82 L. Ed. 1105, 1938 U.S. 
LEXIS 213. 

With respect to selection of presidential elec- 
tors the federal and state laws must be read 
together. Maddox v. Board of State Canvassers, 
116 Mont. 217, 149 P.2d 112, 1944 Mont. LEXIS 
24 (1944). 


6. Clause 3. 

Under U.S. Const. amend. 12, the state acts 
as a unit, and its vote is given as a unit, but 
that vote is arrived at through the votes of its 
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representatives in congress elected by districts. 
McPherson v. Blacker, 146 U.S. 1, 13S. Ct. 3, 36 
L. Ed. 869, 1892 U.S. LEXIS 2171 (1892). 


7. Clause 5. 


8. —Construction. 

The apparent purpose of U.S. Const. art. 2, 
§ 1, cl. 5 was not to ensure against alien 
officeholding, but to require American birth. 
Husar v. United States, 26 F.2d 847, 1928 U.S. 
App. LEXIS 3788 (9th Cir. 1928), cert. denied, 
278 U.S. 625, 49 S. Ct. 27, 73 L. Ed. 545, 1928 
U.S. LEXIS 543 (1928). 


9. Legislative Veto. 
The real issue facing courts in cases involv- 
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ing statutes in which the legislative veto has 
not been exercised is whether the delegation of 
authority is accompanied by sufficient stan- 
dards to permit the executive to constitution- 
ally exercise the power given. Muller Optical 
Co. v. EEOC, 743 F.2d 380, 1984 U.S. App. 
LEXIS 17016 (6th Cir. 1984). 

The existence of a one-house veto provision in 
a statute does not render the statute invalid 
but only renders the act of congress, if it at- 
tempts to exercise its one-house veto, invalid. 
Muller Optical Co. v. EEOC, 743 F.2d 380, 1984 
U.S. App. LEXIS 17016 (6th Cir. 1984) (reorga- 
nization scheme containing one-house veto pro- 
vision). 


§ 2. [Commander-in-chief — Pardons — Treaties — Appointment of 


officers.] — [1.] The President shall be commander-in-chief of the Army and 
Navy of the United States, and of the militia of the several states, when called 
into the actual service of the United States; he may require the opinion, in 
writing, of the principal officer in each of the executive departments, upon any 
subject relating to the duties of their respective offices, and he shall have power 
to grant reprieves and pardons for offenses against the United States, except 
in cases of impeachment. 

[2.] He shall have power, by and with the advice and consent of the senate, 
to make treaties, provided two-thirds of the senators present concur; and he 
shall nominate, and by and with the advice and consent of the senate, shall 
appoint ambassadors, other public ministers and consuls, judges of the 
Supreme Court, and all other officers of the United States, whose appoint- 
ments are not herein otherwise provided for, and which shall be established by 
law: but the congress may by law vest the appointment of such inferior officers, 
as they think proper, in the President alone, in the courts of law, or in the heads 
of departments. 

[3.] The President shall have power to fill up all vacancies that may happen 
during the recess of the senate, by granting commissions which shall expire at 
the end of their next session. 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by compiler. 
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rf — —Contempt. 

8. — —Death Sentence. 

9, —-—Amnesty to Witnesses. 
10. Clause 2. 

AE —Power to Make Treaties. 
ibe — —Treaties with Indians. 
13. — —Subjects of Treaty. 

14, — —Effect of Treaty on Laws. 
15. | —Appointment of Officers. 

16. —Removal of Officers. 

di. Clause 3. 

18. —Appointment During Recess. 


1. Clause 1. 


2. —Commander-in-Chief. 

Order of president seizing steel mills could 
not be sustained by way of implication from 
exercise of military power as commander-in- 
chief, since power does not authorize taking of 
private property. Youngstown Sheet & Tube Co. 
v. Sawyer, 343 U.S. 579, 72S. Ct. 863, 96 L. Ed. 
1153, 1952 U.S. LEXIS 2625, 47 Ohio Op. 4380, 
26 A.L.R.2d 1378 (1952). 


3. ——Control over Military Forces. 

The president has the power to establish 
rules and regulations for the government of the 
army. The secretary of war is the regular con- 
stitutional organ of the president for military 
administration, and orders’ promulgated 
through him are binding as the acts of the 
president. United States v. Eliason, 41 U.S. 
291, 10 L. Ed. 968, 1842 U.S. LEXIS 370 (1842); 
United States v. Freeman, 44 U.S. 556, 11 L. 
Ed. 724, 1845 U.S. LEXIS 445 (1845); Kurtz v. 
Moffitt, 115 U.S. 487, 6S. Ct. 148, 29 L. Ed. 458, 
1885 U.S. LEXIS 1861 (1885). 

The president as commander-in-chief is au- 
thorized to direct the movements of the mili- 
tary and naval forces, to employ them as he 
may deem most effectual, to invade the hostile 
country and subject it to the authority of the 
United States; but his conquests do not enlarge 
the boundaries of the Union nor extend the 
operation of its institutions beyond the limits 
before assigned to them by the legislative 
power. Fleming v. Page, 50 U.S. 603, 13 L. Ed. 
276, 1850 U.S. LEXIS 1447 (1850), superseded 
by statute as stated in, State of Netherlands v. 
Federal Reserve Bank, 201 F.2d 455, 1953 U.S. 
App. LEXIS 2311 (1953). 

The president’s authority over the militia of 
the states is confined to occasions when they 
are called into the actual service of the United 
States; but no such limitation exists as to his 
power over the army and navy. Johnson v. 
Sayre, 158 U.S. 109, 15 S. Ct. 773, 39 L. Ed. 
914, 1895 U.S. LEXIS 2235 (1895). 


4, ——wWar Power. 

Congress alone has power to declare war, but 
in case of invasion by a foreign nation the 
president is not only authorized but bound to 
resist force by force; and this is true whether 
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the hostile party be a foreign invader or states 
organized in rebellion. The Brig Amy Warwick, 
67 U.S. 635, 17 L. Ed. 459, 1862 U.S. LEXIS 
282 (1862). 

The president may make the attorney-gen- 
eral his agent for the seizure and confiscation of 
enemy property. Confiscation Cases, 87 U.S. 92, 
22 L. Ed. 320, 22 L. Ed. 327, 1873 U.S. LEXIS 
1490 (1873). 

The power to establish shortage rationing, 
and the power to fix prices upon the entire 
range of civilian goods is neither expressly nor 
impliedly included in any war power of the 
president but such drastic power necessarily 
falls within the legislative power with which 
congress is vested. O’Neal v. United States, 140 
F.2d 908, 1944 U.S. App. LEXIS 4076, 151 
A.L.R. 1474 (6th Cir. Feb. 11, 1944), writ of cert. 
denied 322 U.S. 729, 64 S. Ct. 945, 88 L. Ed. 
1565, 1944 U.S. LEXIS 829 (1944). 


5. ——Control of Enemy Territory. 

Appointment by the president as com- 
mander-in-chief of the army and navy of the 
United States during the Civil War, of Andrew 
Johnson as military governor of the state was 
an exercise of constitutional power and clothed 
him with all powers and duties pertaining to 
the office, including power to establish offices 
and tribunals; and municipal officers elected 
under his orders could levy and collect taxes 
pending military occupation of a city. Rutledge 
v. Fogg, 43 Tenn. 554, 1866 Tenn. LEXIS 87 
(1866). 

Upon the military occupation by the United 
States of a conquered territory, such territory 
passes under the control of the United States, 
but it does not, ipso facto, become a part of it; 
and its inhabitants are subject to the govern- 
ment of occupation, under the direction of the 
president of the United States as commander- 
in-chief of the army. Rutledge v. Fogg, 43 Tenn. 
554, 1866 Tenn. LEXIS 87 (1866). 

The president has the power to set up a 
provisional military government over con- 
quered territory. Texas v. White, 74 U.S. 700, 19 
L. Ed. 227, 1868 U.S. LEXIS 1056 (1868). 


6. —Pardon Power. 

The president has unlimited power to grant 
pardons, except in cases of impeachment, and 
the power extends to every offense known to the 
law, may be exercised at any time after the 
commission of the offense, and is not subject to 
legislative control. Ex parte Garland, 71 U.S. 
333, 18 L. Ed. 366, 1866 U.S. LEXIS 886 (1866); 
United States v. Klein, 80 U.S. 128, 20 L. Ed. 
519, 1871 U.S. LEXIS 1319 (1871). 

A pardon is an act of grace by which an 
offender is released from the consequences of 
his offense so far as practicable; but it affords 
no relief or compensation for what has been 
suffered by the offender. Knote v. United States, 
95 U.S. 149, 24 L. Ed. 442, 1877 U.S. LEXIS 
2143 (1877). 
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The power to grant reprieves and pardons 
includes the power to remit fines, penalties, 
and forfeitures of every description. The Laura, 
114 U.S. 411, 5 S. Ct. 881, 29 L. Ed. 147, 1885 
U.S. LEXIS 1775 (1885). 

The president may issue a general proclama- 
tion of amnesty in favor of a class of persons 
who are subject to trial but have not been 
convicted. Jenkins v. Collard, 145 U.S. 546, 12 
S. Ct. 868, 36 L. Ed. 812, 1892 U.S. LEXIS 
2165, 7 Ohio F. Dec. 683 (U.S. May 16, 1892). 

A conditional pardon may be granted. Kava- 
lin v. White, 44 F.2d 49, 1930 U.S. App. LEXIS 
3305 (10th Cir. 1930). 


7. ——Contempt. 

The pardoning power extends to convictions 
for criminal contempt in violating an injunc- 
tion. Ex parte Grossman, 267 U.S. 87, 45S. Ct. 
332, 69 L. Ed. 527, 1925 U.S. LEXIS 359, 38 
A.L.R. 131 (1925); United States v. Goldman, 
277 U.S. 229, 48 S. Ct. 486, 72 L. Ed. 862, 1928 
U.S. LEXIS 685 (1928). 


8. ——Death Sentence. 

The president has the power to commute a 
death sentence for murder to life imprisonment 
without the consent of the convict. Biddle v. 
Perovich, 274 U.S. 480, 47S. Ct. 664, 71 L. Ed. 
1161, 1927 U.S. LEXIS 45, 52 A.L.R. 832 
(1927). 


9. ——Amnesty to Witnesses. 

The grant of the pardoning power to the 
president does not prohibit congress from 
granting amnesty to witnesses who give testi- 
mony incriminating themselves. Brown vy. 
Walker, 161 U.S. 591, 16 S. Ct. 644, 40 L. Ed. 
819, 1896 U.S. LEXIS 2190 (1896). 


10. Clause 2. 


11. —Power to Make Treaties. 

A treaty with a sovereign inures to his suc- 
cessors in the government of the country. The 
Sapphire, 78 U.S. 164, 20 L. Ed. 127, 1870 U.S. 
LEXIS 1468 (1870). 

The power to make treaties is delegated 
expressly to the president. Missouri v. Holland, 
252 U.S. 416, 40 S. Ct. 382, 64 L. Ed. 641, 1920 
U.S. LEXIS 1520, 11 A.L.R. 984 (1920). 


12. ——tTreaties with Indians. 

Treaties may be made with Indian tribes. 
Holden v. Joy, 84 U.S. 211, 21 L. Ed. 523, 1872 
U.S. LEXIS 1326 (1872). 


13. ——Subjects of Treaty. 

The extradition of fugitives from justice is a 
proper subject of treaty. Holmes v. Jennison, 39 
U.S. 540, 10 L. Ed. 579, 1840 U.S. LEXIS 387 
(1840). 

The treaty power extends to all proper sub- 
jects of negotiation between this and other 
governments, including the protection of citi- 
zens of one country owning property in another, 
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and is unlimited except by restraints found in 
the constitution and those arising from the 
nature of the government itself and of that of 
the states. Geofroy v. Riggs, 133 U.S. 258, 10S. 
Ct. 295, 33 L. Ed. 642, 1890 U.S. LEXIS 1907 
(1890). 

Treaties may be made providing for the exer- 
cise of judicial authority in other countries by 
officers appointed to reside therein. In re Ross, 
140 U.S. 453, 11 S. Ct. 897, 35 L. Ed. 581, 1891 
U.S. LEXIS 2479 (U.S. May 11, 1891). 

Territory may be acquired, and the status of 
its inhabitants prescribed, by treaty. Downes v. 
Bidwell, 182 U.S. 244, 21 S. Ct. 770, 45 L. Ed. 
1088, 1901 U.S. LEXIS 286 (1901). 

Treaties may be made for the protection of 
migratory birds. Missouri v. Holland, 252 U.S. 
416, 40 S. Ct. 382, 64 L. Ed. 641, 1920 U.S. 
LEXIS 1520, 11 A.L.R. 984 (1920). 


14. ——Effect of Treaty on Laws. 

A treaty may supersede a prior act of con- 
gress, and an act of congress may supersede a 
prior treaty. Cherokee Tobacco, 78 U.S. 616, 20 
L. Ed. 227, 1870 U.S. LEXIS 1507 (1870). 

Treaties made under the authority of the 
federal constitution control inconsistent provi- 
sions of state constitutions or statutes. Hauen- 
stein v. Lynham, 100 U.S. 483, 25 L. Ed. 628, 
1879 U.S. LEXIS 1841 (Tenn. 1879). 

Although an act of congress may abrogate a 
prior treaty, it should not be construed as doing 
so unless its words plainly point to such a 
construction. Lem Moon Sing v. United States, 
158 U.S. 538, 15S. Ct. 967, 39 L. Ed. 1082, 1895 
U.S. LEXIS 2277 (1895). 


15. —Appointment of Officers. 

Congress is authorized to vest the appoint- 
ment of inferior officers in the president alone, 
in the courts of law, or in the heads of depart- 
ments. Burnap v. United States, 252 U.S. 512, 
40 S. Ct. 374, 64 L. Ed. 692, 1920 U.S. LEXIS 
1531 (1920). 

The words, “officer of the United States,” as 
used in a search and seizure statute, do not 
necessarily mean an “officer” selected as pre- 
scribed in U.S. Const. art. 2, § 2. Steele v. 
United States, 267 U.S. 505, 45 S. Ct. 417, 69 L. 
Ed. 761, 1925 U.S. LEXIS 387 (1925). 


16. —Removal of Officers. 

The constitution grants to the president the 
power to remove executive officers appointed by 
him with the consent of the senate, and an act 
of congress attempting to make such power 
dependent upon the consent of the senate is 
unconstitutional. Myers v. United States, 47 S. 
Ct. 21, 272 U.S..52, 71 Le Eds 160, 1926 US. 
LEXIS 35 (1926). 

Congress has no power to limit president in 
removing executive officers. Myers v. United 
States, 47S. Ct. 21, 272 U.S. 52, 71 L. Ed. 160, 
1926 U.S. LEXIS 35 (1926). 
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17. Clause 3. 


18. —Appointment During Recess. 
A vacancy created by the dismissal of an 
army officer from service by the president can 


Art. 2, § 4 


during a recess of that body, in which event the 
president can grant a commission to expire at 
the end of its next succeeding session. United 
States v. Corson, 114 U.S. 619, 5S. Ct. 1158, 29 


only be filled by a new appointment, by and L. Ed. 254, 1885 U.S. LEXIS 1802 (1885). 


with the advice of the senate, unless it occurs 


§ 3. [Miscellaneous powers and duties.] — He shall from time to time 
give to the congress information of the state of the Union, and recommend to 
their consideration such measures as he shall judge necessary and expedient; 
he may, on extraordinary occasions, convene both houses, or either of them, 
and in case of disagreement between them, with respect to the time of 
adjournment, he may adjourn them to such time as he shall think proper; he 
shall receive ambassadors and other public ministers; he shall take care that 
the laws be faithfully executed, and shall commission all the officers of the 


United States. 


Law Reviews. The Executive Branch and 
International Law (Arthur M. Weisburd), 41 
Vand L. Rev. 1205 (1988). 


NOTES TO DECISIONS 


ANALYSIS 
1. Execution of Laws. 
y: Commissioning of Officers. 


1. Execution of Laws. 

The obligation, imposed on the president to 
see that the laws are executed faithfully, does 
not imply a power to forbid their execution. 
Kendall v. United States, 37 U.S. 524, 9 L. Ed. 
1181, 1838 U.S. LEXIS 370 (Mar. 12, 1838). 

This duty includes the enforcement not only 
of acts of congress and treaties according to 
their express terms, but, also, the rights, du- 
ties, and obligations growing out of the consti- 


tution itself, on international relations, and all 
the protection implied by the nature of the 
government under the constitution. The presi- 
dent, therefore, has the power to take measures 
to protect a judge of a federal court from a 
threatened personal attack while discharging 
the duties of his office. In re Neagle, 135 U.S. 1, 
10 S. Ct. 658, 34 L. Ed. 55, 1890 U.S. LEXIS 
2006 (1890). 


2. Commissioning of Officers. 

A commission is complete when signed by the 
president and the seal of the United States 
affixed by the secretary of state. Marbury v. 
Madison, 5 U.S. 137, 2 L. Ed. 60, 1803 U.S. 
LEXIS 352 (1803). 


§ 4. [Impeachment.] — The President, Vice-President, and all civil officers 
of the United States, shall be removed from office on impeachment for, and 
conviction of, treason, bribery, or other high crimes and misdemeanors. 


Law Reviews. Participation by the Public in 
the Federal Judicial Selection Process (William 
G. Ross), 43 Vand. L. Rev. 1 (1990). 

The First Impeachment (Milton M. Klein), 35 
No. 2 Tenn. B.J. 11 (1999). 


Attorney General Opinions. Grounds for 
impeachment of a United States District Court 
Judge, OAG 97-080 (5/21/97). 
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SECTION. SECTION. 


1. [Judicial power.] 
2. [Extent of judicial power — Supreme Court 


— Trial and places of trial.] 
3. [Treason, proof and punishment.] 


§ 1. [Judicial power.] — The judicial power of the United States, shall be 
vested in one Supreme Court, and in such inferior courts as the congress may 
from time to time ordain and establish. The judges, both of the Supreme Court 
and inferior courts, shall hold their offices during good behavior, and shall, at 
stated times, receive for their services, a compensation, which shall not be 
diminished during their continuance in office. 


Law Reviews. A Framework for Analyzing 
the Constitutionality of Restrictions on Federal 
Court Jurisdiction in Immigration Cases, 29 U. 
Mem. L. Rev. 295 (1999). 

“And Unequal Justice for All” — Bankruptcy 
Court Jurisdiction under the Equal Access to 
Justice Act, 22 U. Mem. L. Rev. 453 (1992). 

Article III and Jury Trials in Bankruptcy, 22 
U. Mem. L. Rev. 571 (1992). 

Beyond Marbury: Jurisdictional Self-Dealing 
in Seminole Tribe (Laura S. Fitzgerald), 52 
Vand. L. Rev. 407 (1999). 

Civil Procedure — Free v. Abbott Laborato- 
ries: Supplemental Jurisdiction for Pendent 
Plaintiffs Becomes More Affordable, 27 U. 
Mem. L. Rev. 229 (1996). 

Coming and Going: The Revolving Jurisdic- 
tional Door of the Bankruptcy Court, 28 U. 
Mem. L. Rev. 885 (1998). 

Humpty Dumpty on Mens Rea Standards: A 
Proposed Methodology for Interpretation, 52 
Vand. L. Rev. 521 (1999). 

If the United States Bankruptcy Court Is Not 
a “Court of the United States,” Then What Is 
It?, 28 U. Mem. L. Rev. 859 (1998). 

Marbury v. Madison and Section 13 of the 
1789 Judiciary Act (Jerry J. Phillips), 60 Tenn. 
L. Rev. 51 (1992). 


Recent Developments, Prospective Overrul- 
ing and the Judicial Role After James B. Beam 
Distilling Co. v. Georgia, 45 Vand. L. Rev. 1345 
(1992). 

Statistical Adjudication: Rights, Justice, and 
Utility in a World of Process Scarcity (Robert G. 
Bone), 46 Vand. L. Rev. 561 (1993). 

The Demise of Hypothetical Jurisdiction in 
the Federal Courts, 52 Vand. L. Rev. 235 (1999). 

Cited: Byrd v. Harris, 509 F. Supp. 1222, 
1981 U.S. Dist. LEXIS 11147 (E.D. Tenn. 1981); 
Garrett v. Puett, 557 F. Supp. 9, 1982 U.S. Dist. 
LEXIS 17046 (M.D. Tenn. 1982); In re Rivers, 
19 B.R. 488, 1982 Bankr. LEXIS 4328 (Bankr. 
E.D. Tenn. 1982); Walter E. Heller & Co. v. 
Matlock Trailer Corp., 27 B.R. 311, 1983 Bankr. 
LEXIS 6960 (Bankr. M.D. Tenn. 1983); Muller 
Optical Co. v. EEOC, 743 F.2d 380, 1984 U.S. 
App. LEXIS 17016 (6th Cir. 1984) (reorganiza- 
tion scheme containing one-house veto provi- 
sion); Kelley v. Metropolitan County Bd. of 
Educ., 615 F. Supp. 1139, 1985 U.S. Dist. 
LEXIS 16871 (M.D. Tenn. 1985); Hood v. Ten- 
nessee Student Assistance Corp., 2001 FED 
App. 6A, 262 B.R. 412, 2001 Bankr. LEXIS 504 
(6th Cir. BAP 2001). 


NOTES TO DECISIONS 


ANALYSIS 


Judicial Power in General. 
Creation of Jurisdiction. 
Determination of Validity of Acts. 
Construction of Acts. 

United States Courts. 
—lInferior Courts. 
—Territorial Courts. 

State Courts. 

Tenure and Compensation. 
Right to Jury Trial. 

Good Faith Belief in Privilege. 


Se ye 
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1. Judicial Power in General. 
Congress has no power to assign to the judi- 


ciary any but judicial duties. Hayburn’s Case, 2 
U.S. 409, 1 L. Ed. 486, 1792 U.S. LEXIS 591 
(1792). 

U.S. Const. art. 3 is mandatory on congress, 
which is required to vest the entire judicial 
power of the United States in some court or 
courts. Martin v. Hunter’s Lessee, 14 U.S. 304, 
4 L. Ed. 97, 1816 U.S. LEXIS 333 (U.S. Mar. 20, 
1816). 

Congress cannot assume judicial powers nor 
delegate such powers to an executive officer. 
Kilbourn v. Thompson, 103 U.S. 168, 26 L. Ed. 
377, 1880 U.S. LEXIS 2104 (Tenn. 1881). 

Congress may provide for review of the ac- 
tions of boards and commissions by transfer- 
ring their proceedings to courts for determina- 
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tion de novo. Stephens v. Cherokee Nation, 174 
U.S. 445, 19 S. Ct. 722, 43 L. Ed. 1041, 1899 
U.S. LEXIS 1512 (1899). 

Where construction of dam threatened exter- 
mination of rare fish species, and Tennessee 
valley authority argued that completion of the 
dam was not prohibited by the Endangered 
Species Act (16 U.S.C. § 1531 et seq.), contin- 
ued congressional funding of the dam project 
could not be viewed as acquiescence in or rati- 
fication of the authority’s interpretation of the 
act, since to do so would be tantamount to 
permitting congress to invade a province re- 
served to the courts by U.S. Const. art. 3. Hill v. 
Tennessee Valley Authority, 549 F.2d 1064, 
1977 U.S. App. LEXIS 10268 (6th Cir. 1977), 
affd, 487 U.S. 153, 98 S. Ct. 2279, 57 L. Ed. 2d 
117, 1978 U.S. LEXIS 33 (1978). 

Only where a statute or executive order pro- 
vides simple authorization of a project, leaving 
administrative details to an implementing au- 
thority, may courts properly interpret sus- 
tained congressional funding of the project as 
some evidence that the evolving form of the 
project fulfills the original legislative intent. 
Hill v. Tennessee Valley Authority, 549 F.2d 
1064, 1977 U.S. App. LEXIS 10268 (6th Cir. 
1977), affd, 437 U.S. 153, 98 S. Ct. 2279, 57 L. 
Ed. 2d 117, 1978 U.S. LEXIS 33 (1978). 

The constitution and the statutes do not 
prohibit the parties from waiving de novo re- 
view by the district court even if the bank- 
ruptcy court’s decision will not be reviewable on 
appeal or otherwise by the district court or 
another article 3 court. Exchange Mut. Ins. Co. 
v. Maness, 88 B.R. 177, 1988 Bankr. LEXIS 943 
(Bankr. E.D. Tenn. 1988). 

The Sentencing Reform Act of 1984, 28 
U.S.C. § 991-98, is unconstitutional because it 
establishes a sentencing commission within the 
judicial branch but entrusts it with legislative 
powers. United States v. Thomas, 699 F. Supp. 
147, 1988 U.S. Dist. LEXIS 11793 (W.D. Tenn. 
1988), affd without opinion United States v. 
Ray, 884 F.2d 1393, 1989 U.S. App. LEXIS 
14259 (6th Cir. 1989). 

Although it is well-settled that federal courts 
have the power under U.S. Const. art. 3, § 1 to 
exercise pendent jurisdiction over state law 
claims, because matters involving issues of 
state law are not cognizable in a habeas corpus 
proceeding and federal habeas corpus relief 
cannot be granted on state law grounds, the 
lower courts erred in concluding that the defen- 
dant’s independent state constitutional ques- 
tion had been “previously determined” in fed- 
eral court, because federal courts in habeas 
corpus lacked jurisdiction over state law 
claims. Carter v. State, 958 S.W.2d 620, 1997 
Tenn. LEXIS 497 (Tenn. 1997), rehearing de- 
nied, — S.W.2d —, 1997 Tenn. LEXIS 614 
(Tenn. Dec. 15, 1997). 


2. Creation of Jurisdiction. 
The United States constitution confers the 
power to create jurisdiction exclusively upon 


AT’. 15,9 ih 


congress. In re Conley, 26 B.R. 885, 1983 Bankr. 
LEXIS 6961 (Bankr. M.D. Tenn. 1983). 


3. Determination of Validity of Acts. 

United States courts have the power to de- 
clare acts of congress unconstitutional. Mar- 
bury v. Madison, 5 U.S. 137, 2 L. Ed. 60, 1803 
U.S. LEXIS 352 (1803). 

The courts cannot inquire into the motives of 
the legislature, even where fraud and corrup- 
tion are alleged. United States v. Des Moines 
Nav. & Ry., 142 U.S. 510, 12 S. Ct. 308, 35 L. 
Ed. 1099, 1892 U.S. LEXIS 1989 (U.S. Jan. 11, 
1892). 


4. Construction of Acts. 

The duty of interpreting the laws is imposed 
on the judiciary. United States v. Dickson, 40 
U.S. 141, 10 L. Ed. 689, 1841 U.S. LEXIS 260 
(1841). 

The power to construe a statute is incidental 
necessarily to the power to determine its con- 
stitutionality. Heald v. District of Columbia, 
254 U.S. 20, 41 S. Ct. 42, 65 L. Ed. 106, 1920 
U.S. LEXIS 1230 (1920). 


5. United States Courts. 

Except in the cases especially enumerated in 
the constitution, the distribution of the judicial 
power among the courts of the United States is 
entirely within the control of congress. Johnson 
Co. v. Wharton, 152 U.S. 252, 14S. Ct. 608, 38 
L. Ed. 429, 1894 U.S. LEXIS 2116 (1894). 

A state cannot prescribe qualifications of 
suitors in the courts of the United States. 
Midland Linseed Prods. Co. v. Warren Bros. 
Co., 46 F.2d 870, 1925 U.S. App. LEXIS 2581 
(6th Cir. 1925). 

No article 3 judges may be required by con- 
gress constitutionally to perform non-judicial 
functions. United States v. Landers, 690 F. 
Supp. 615, 1988 U.S. Dist. LEXIS 7727 (W.D. 
Tenn. 1988). 


6. —Inferior Courts. 

A federal court is of limited jurisdiction, and 
the fair presumption is that a cause is without 
its jurisdiction until the contrary appears. 
Turner v. President, Dirs. & Co. of Bank of 
North-America, 4 U.S. 8, 1 L. Ed. 718, 1799 
U.S. LEXIS 246 (1799). 

A federal district court is not a court of 
general jurisdiction but has only such jurisdic- 
tion as is prescribed by congress pursuant to 
U.S. Const. art. 3. Cline v. Richards, 455 F. 
Supp. 42, 1977 U.S. Dist. LEXIS 14404 (B.D. 
Tenn. 1977). 

The United States district courts are not 
courts of general jurisdiction; rather, they have 
only such jurisdiction as has been prescribed by 
the congress pursuant to U.S. Const. art. 3. 
Printing Specialties & Paper Products Dist. 
Council No. 2 v. International Printing & 
Graphic Communications Union, 466 F. Supp. 
13, 1978 U.S. Dist. LEXIS 18277 (E.D. Tenn. 
1978). 


Art. 3, § 2 


The federal Magistrates Act is constitutional. 
K.M.C. Co. v. Irving Trust Co., 757 F.2d 752, 92 
A.L.R. Fed. 661, 1985 U.S. App. LEXIS 29638 
(6th Cir. Tenn. 1985). 

The 1984 Act which created a system of 
bankruptcy courts with two distinguishable 
bases of authority, where each court was a 
“legislative court” with the authority to make 
final judgments on matters that are at the core 
of the federal bankruptcy power, and where 
each court was also an adjunct to the district 
court in matters that were merely related to 
bankruptcy proceedings, was constitutional. In 
re Production Steel, Inc., 48 B.R. 841, 1985 U.S. 
Dist. LEXIS 20667 (M.D. Tenn. 1985). 

Sections 104(a) and 121(e) of the Bankruptcy 
Amendments and Federal Judgeship Act of 
1984, which permit the district court to refer 
any or all cases arising under Title 11 to the 
district’s bankruptcy judges, and authorizes 
bankruptcy judges in core bankruptcy uses to 
enter orders and judgments subject to the re- 
view of the district courts, were constitutional. 
In re Production Steel, Inc., 48 B.R. 841, 1985 
U.S. Dist. LEXIS 20667 (M.D. Tenn. 1985). 

Bankruptcy party’s constitutional right to an 
article 3 trial court is satisfied by the district 
court’s power of de novo review; it makes the 
district court the ultimate decisionmaker at the 
trial level. Exchange Mut. Ins. Co. v. Maness, 
88 B.R. 177, 1988 Bankr. LEXIS 943 (Bankr. 
E.D. Tenn. 1988). 


7. —Territorial Courts. 

Territorial courts are not inferior courts 
within the meaning of U.S. Const. art. 3, § 1, 
and do not exercise the “judicial power of the 
United States.” The “City of Panama”, 101 U.S. 
453, 25 L. Ed. 1061, 1879 U.S. LEXIS 1940 
(Tenn. 1879). 


8. State Courts. 
The state and federal courts being indepen- 
dent of each other, can neither impede nor 


Collateral References. Civil jurisdiction of 
magistrates under Federal Magistrates Act of 
1968 ( 28 U.S.C. § 631 et seq.). 128 A.L.R. Fed. 
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arrest any action the other may take within the 
limits of its jurisdiction. Amy v. Supervisors, 78 
U.S. 136, 20 L. Ed. 101, 1870 U.S. LEXIS 1465 
(1870). 


9. Tenure and Compensation. 

Congress has no power over the tenure of 
office of federal judges. Martin v. Hunter’s Les- 
see, 14 U.S. 304, 4 L. Ed. 97, 1816 U.S. LEXIS 
333 (U.S. Mar. 20, 1816). 

The possibility that the executive could re- 
move an article 3 judge from a position on 
sentencing commission or any other position 
jeopardizes the independence of the judiciary 
that the life tenure established by the constitu- 
tion was intended to protect. United States v. 
Thomas, 699 F. Supp. 147, 1988 U.S. Dist. 
LEXIS 11793 (W.D. Tenn. 1988), affd without 
opinion United States v. Ray, 884 F.2d 1393, 
1989 U.S. App. LEXIS 14259 (6th Cir. 1989). 


10. Right to Jury Trial. 

Persons charged with petty offenses in viola- 
tion of city ordinances are not, as a matter of 
right, entitled to a trial by jury under the 
provisions of either the state or the federal 
constitutions. City of Jackson v. Bledsoe, 830 
S.W.2d 71, 1991 Tenn. App. LEXIS 936 (Tenn. 
Ct. App. 1991). 


11. Good Faith Belief in Privilege. 

Defendant’s “good faith” belief regarding the 
validity of defendant’s asserted constitutional 
privileges was no excuse for non-compliance; if 
a party can make themselves a judge of the 
validity of orders which have been issued, and 
by their own act of disobedience set them aside, 
then what the constitution now fittingly calls 
“the judicial power of the United States” would 
be a mere mockery. United States v. Bibbins, 
113 F. Supp. 2d 1194, 2000 U.S. Dist. LEXIS 
18848 (E.D. Tenn. 2000), rev’d, 248 F.3d 1152, 
2001 U.S. App. LEXIS 12698 (6th Cir. Tenn. 
2001). 


115, rates under Federal Magistrates Act of 
1968 ( 28 U.S.C. § 631 et seq.). 


§ 2. [Extent of judicial power — Supreme Court — Trial and places 
of trial.] — [1.] The judicial power shall extend to all cases, in law and equity, 
arising under this constitution, the laws of the United States, and treaties 
made, or which shall be made, under their authority; — to all cases affecting 
ambassadors, other public ministers and consuls; — to all cases of admiralty 
and maritime jurisdiction; — to controversies to which the United States shall 
be a party; — to controversies between two or more states; — between a state 
and citizens of another state; — between citizens of different states; — between 
citizens of the same state claiming lands under grants of different states, and 
between a state, or the citizens thereof, and foreign states, citizens or subjects. 
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[2.] In all cases affecting ambassadors, other public ministers and consuls, 
and those in which a state shall be party, the Supreme Court shall have 
original jurisdiction. In all the other cases before mentioned, the Supreme 
Court shall have appellate jurisdiction, both as to law and fact, with such 
exceptions, and under such regulations as the congress shall make. 

[3.] The trial of all crimes, except in cases of impeachment, shall be by jury; 
and such trial shall be held in the state where the said crimes shall have been 
committed; but when not committed within any state, the trial shall be at such 


place or places as the congress may by law have directed. 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by the compiler. 

The eleventh amendment modifies the first 
paragraph of this section insofar as it may have 
given a citizen of another, or of a foreign state, 
the right to sue one of the United States. 
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1997 FED App. 270P, 1997 U.S. App. LEXIS 
23551 (6th Cir. 1997); Stohler v. Menke, 998 F. 
Supp. 836, 1997 U.S. Dist. LEXIS 22184 (E.D. 
Tenn. 1997); Leffew v. Kugler, 220 Bankr. 598, 
1998 U.S. Dist. LEXIS 4311 (E.D. Tenn. 1998); 
Esterkyn v. Van Hedge Fund Advisors, Inc., 108 
F. Supp. 2d 876, 1999 U.S. Dist. LEXIS 22034 
(M.D. Tenn. 1999); Monica v. Simpson, 229 B.R. 
419, 1999 Bankr. LEXIS 80 (Bankr. W.D. Tenn. 
1999); United States v. Shakir, 113 F. Supp. 2d 
1182, 2000 U.S. Dist. LEXIS 13169 (M.D. Tenn. 
2000); Dodson v. Tenn. Student Assistance 
Corp. (In re Dodson), 259 B.R. 635, 2001 Bankr. 
LEXIS 213 (Bankr. E.D. Tenn. 2001); State ex 
rel. Cunningham v. Farr, — 8.W.3d —, 2007 
Tenn. App. LEXIS 327 (Tenn. Ct. App. May 23, 
2007). 
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43. —Place of Trial. 

1. Clause 1. 


2. —In General. 

The United States courts are not courts of 
general jurisdiction but rather have only such 
jurisdiction as has been prescribed by congress 
pursuant to U.S. Const. art. 3. Good v. Krauss, 
457 F. Supp. 50, 1978 U.S. Dist. LEXIS 17955 
(E.D. Tenn. 1978). 

The basis for federal jurisdiction of diversity 
or federal-question claims against a Tennessee 
city or county is a combination of U.S. Const. 
art. 3, § 2 and of the supremacy clause, U.S. 
Const. art. 6, cl. 2; when the basis for federal 
jurisdiction is a pendent state-law claim, how- 
ever, federal power arises from the fact that, 
considered without regard for their federal or 
state character, plaintiff's separate claims arise 
from a common nucleus of operative fact and 
that ordinarily she would be expected to try 
them all in one judicial proceeding. Bedding- 
field v. Pulaski, 666 F. Supp. 1064, 1987 U.S. 
Dist. LEXIS 7844 (M.D. Tenn. 1987). 

The judicial power of U.S. Const. art. 3 en- 
compasses all suits in which federal law is an 
ingredient; however, U.S. Const. art. 3 is not 
self-executing and federal courts are courts of 
limited jurisdiction. Evans v. Evans, 668 F. 
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Supp. 639, 1987 U.S. Dist. LEXIS 7860 (M.D. 
Tenn. 1987). 


3. —Construction. 

Congress cannot extend the jurisdiction of 
federal courts beyond the limits fixed in the 
constitution. Hodgson v. Bowerbank, 9 U.S. 
303, 3 L. Ed. 108, 1809 U.S. LEXIS 437 (1809). 

The supreme court alone possesses jurisdic- 
tion derived immediately from the constitution, 
and of which congress cannot deprive it. United 
States v. Hudson & Goodwin, 11 U.S. 32, 3 L. 
Ed. 259, 1812 U.S. LEXIS 365 (1812); Steven- 
son v. Fain, 195 U.S. 165, 25 S. Ct. 6, 49 L. Ed. 
142, 1904 U.S. LEXIS 742 (1904). 

U.S. Const. art. 3, § 2, cl. 1 embraces alike 
civil and criminal cases. Tennessee v. Davis, 
100 U.S. 257, 25 L. Ed. 648, 1879 U.S. LEXIS 
1829 (Tenn. 1879). 

The supreme court cannot increase or dimin- 
ish by its rules the jurisdiction conferred on the 
inferior courts by congress. Venner v. Great N. 
Ry., 209 U.S. 24, 28 S. Ct. 328, 52 L. Ed. 666, 
1908 U.S. LEXIS 1768 (1908). 

Every lower court created by the general 
government derives its jurisdiction wholly from 
the authority of congress, which may give, 
withhold, or restrict such jurisdiction at its 
discretion, provided, that it be not extended 
beyond the boundaries fixed by the constitu- 
tion. Kline v. Burke Constr. Co., 260 U.S. 226, 
43 S. Ct. 79, 67 L. Ed. 226, 1922 U.S. LEXIS 
2363, (1922). 


4. —“Cases” or “Controversies.” 

A proceeding is within the meaning of these 
words if it involves a right which in its nature is 
susceptible of judicial determination, and if the 
determination of it is not simply ancillary or 
advisory, but is the final and indisputable basis 
of action by the parties. La Abra Silver Mining 
Co. v. United States, 175 U.S. 423, 20 S. Ct. 
168, 44 L. Ed. 223, 1899 U.S. LEXIS 1576 
(1899). 

Proceedings under Tennessee declaratory 
judgment act to determine the validity of a 
taxing statute alleged to violate the commerce 
clause and U.S. Const. amend. 14 presented a 
case or controversy for suit reviewable in the 
supreme court of the United States. Nashville, 
C. & St. L. Ry. v. Wallace, 288 U.S. 249, 53 S. Ct. 
345, 77 L. Ed. 730, 1933 U.S. LEXIS 37, 87 
A.L.R. 1191 (1933). 

The Declaratory Judgment Act of 1934 
(F.C.A., title 28, §§ 2201, 2202) in its limitation 
to “cases of actual controversy” means that it 
operates only in respect to controversies in the 
constitutional sense, as the word “actual” is one 
of emphasis rather than definition. Aetna Life 
Ins. Co. v. Haworth, 300 U.S. 227, 57S. Ct. 461, 
81 L. Ed. 617, 1937 U.S. LEXIS 1147, (1937, 
108 A.L.R. 1000), rehearing denied, 300 U.S. 
687, 57 S. Ct. 667, 81 L. Ed. 889 (1937). 

Action by citizens and taxpayers of commu- 
nities near Muscle Shoals for a declaratory 
judgment against Tennessee Valley Authority 
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and its directors adjudging that they are not 
complying with statute requiring the corpora- 
tion to maintain its principal office in the im- 
mediate vicinity of Muscle Shoals, did not 
present a justiciable controversy, where only 
interest of plaintiffs was the indirect benefit 
that would accrue to them as citizens and 
taxpayers of Muscle Shoals. Frahn v. Tennessee 
Valley Authority, 41 F. Supp. 83, 1941 U.S. Dist. 
LEXIS 2612 (1941). 

Where cause is dismissed by federal court for 
lack of jurisdiction, the cause either does not 
arise under federal constitution, laws, or trea- 
ties or is not a case or controversy within the 
meaning of U.S. Const. art. 3, § 2, or the cause 
is not one described by a jurisdictional statute. 
Baker v. Carr, 369 U.S. 186, 82 S. Ct. 691, 7 L. 
Ed. 2d 663, 1962 U.S. LEXIS 1567 (1962). 

The courts must look behind the name that 
symbolizes the parties to determine whether a 
justiciable controversy is presented; under 
some circumstances, one agency of the execu- 
tive branch may sue another and have a justi- 
ciable controversy. Dean v. Herrington, 668 F. 
Supp. 646, 1987 U.S. Dist. LEXIS 7925 (E.D. 
Tenn. 1987). 

State employees’ retirement rendered their 
claims for injunctive relief toward reinstate- 
ment moot, while fellow co-workers who did not 
retire still presented a live judicial concern, 
which satisfied the case or controversy require- 
ment under U.S. Const. art. 3, § 2. Sutton v. 
Evans, 845 F. Supp. 1192, 1994 U.S. Dist. 
LEXIS 3230 (M.D. Tenn. 1994). 

Requests for attorneys’ fees per se are not 
sufficient to satisfy the case or controversy 
requirement under U.S. Const. art. 3, § 2. 
Sutton v. Evans, 845 F. Supp. 1192, 1994 U.S. 
Dist. LEXIS 3230 (M.D. Tenn. 1994). 

To protect themselves from prosecution and 
criminal sanctions, plaintiffs sought a declara- 
tory judgment that an adult, sexually explicit 
videotape was protected under U.S. Const. 
amend. 1 and was not legally obscene. The 
mere assertion of self-censorship resulting from 
a facially valid statute is not sufficient to bring 
the instant action within the case or contro- 
versy requirement of U.S. Const. art. 3. There- 
fore, plaintiffs have failed to allege a sufficient 
injury-in-fact to have standing in this action. 
Adult Video Ass’n v. United States Dep’t of 
Justice, 853 F. Supp. 263, 1994 U.S. Dist. 
LEXIS 6509 (W.D. Tenn. 1994), affd, 71 F.3d 
563, 1995 FED App. 350P, 1995 U.S. App. 
LEXIS 34331 (6th Cir. Tenn. 1995). 

Successful candidate’s action for declaratory 
and injunctive relief for alleged election irregu- 
larities which he claimed resulted in the disen- 
franchise of numerous voters of their right to 
vote for him failed to articulate an injury suffi- 
cient for standing in federal court. Looper v. 
Boman, 958 F. Supp. 341, 1997 U.S. Dist. 
LEXIS 4756 (M.D. Tenn. 1997). 
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Registered sex offender had standing to chal- 
lenge act requiring his registration and allow- 
ing release of information since his status as a 
registered sex offender under the act resulted 
in an injury since he faced a specific threat of 
being subject to release of registry information 
every day. Cutshall v. Sundquist, 193 F.3d 466, 
1999 FED App. 352P, 1999 U.S. App. LEXIS 
24363 (6th Cir. 1999), cert. denied, Cutshall v. 
Sundquist, 529 U.S. 1053, 120 S. Ct. 1554, 146 
L. Ed. 2d 460, 2000 U.S. LEXIS 2391 (2000). 

Under the “case or controversy” requirement, 
the court has no authority to issue a decision 
which would not affect the rights of the liti- 
gants. The test for mootness is whether the 
relief sought would, if granted, make a differ- 
ence to the legal interests of the parties. South- 
west Williamson County Community Ass’n v. 
Slater, 243 F.3d 270, 2001 FED App. 70P, 2001 
U.S. App. LEXIS 3846 (6th Cir. 2001). 

Tennessee’s courts do not have a constitu- 
tional limitation on their jurisdiction similar to 
the “case or controversy” requirement in U.S. 
Const. art. 3.. They have, however, recognized 
justiciability doctrines similar to those devel- 
oped by the United States supreme court to 
determine when courts should hear a case. 
Rodgers v. Rodgers, — S.W.3d —, 2006 Tenn. 
App. LEXIS 328 (Tenn. Ct. App. May 17, 2006). 


5. —Cases in “Law” and “Equity.” 

The equity jurisdiction of the federal courts is 
the same in all states. United States v. How- 
land & Allen, 17 U.S. 108, 4 L. Ed. 526, 1819 
U.S. LEXIS 309 (1819). 

It is not subject to state regulation nor lim- 
ited by the chancery system adopted in any 
state. Pennsylvania v. Wheeling & Belmont 
Bridge Co., 54 U.S. 518, 14 L. Ed. 249, 1851 
U.S. LEXIS 876 (1851); Payne v. Hook, 74 U.S. 
425, 19 L. Ed. 260, 1868 U.S. LEXIS 1018 
(1868). 

U.S. Const. art. 3, § 2, cl. 1 recognizes and 
establishes the distinction between law and 
equity. Fenn v. Holme, 62 U.S. 481, 16 L. Ed. 
198, 1858 U.S. LEXIS 673 (1858); Thompson v. 
Railroad Cos., 73 U.S. 134, 18 L. Ed. 765, 1867 
U.S. LEXIS 948, 4 Ohio F. Dec. 90 (1867). 

The equity jurisdiction of the courts of the 
United States is the same as that possessed by 
the High Court of Chancery in England. Payne 
v. Hook, 74 U.S. 425, 19 L. Ed. 260, 1868 U.S. 
LEXIS 1018 (1868). 

The adoption by federal courts of the forms of 
practice employed in state courts does not de- 
stroy the distinction between law and equity, 
nor permit the blending of legal and equitable 
claims in one suit. Lindsay v. First Nat’l Bank, 
156 U.S. 485, 15 S. Ct. 472, 39 L. Ed. 505, 1895 
U.S. LEXIS 2154 (1895). 


6. —Cases Arising Under Constitution, 
Laws and Treaties. 

A case may be said to arise under the consti- 

tution, law or a treaty of the United States 

whenever its correct decision depends upon the 
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construction of either; and the case may be 
either civil or criminal. Tennessee v. Davis, 100 
U.S. 257, 25 L. Ed. 648, 1879 U.S. LEXIS 1829 
(Tenn. 1879). 

United States courts have jurisdiction of ac- 
tions against election officers to recover dam- 
ages for refusing to allow a legal voter to vote 
for a member of congress. Wiley v. Sinkler, 179 
U.S. 58, 21 S. Ct. 17, 45 L. Ed. 84, 1900 U.S. 
LEXIS 1845 (1900); Swafford v. Templeton, 185 
U.S. 487, 22 S. Ct. 783, 46 L. Ed. 1005, 1902 
U.S. LEXIS 916 (1902). 

Whenever the constitutionality of an act of 
congress is involved in an action, a federal 
question is involved, and jurisdiction is con- 
ferred upon the United States courts without 
regard to the residence of the parties. Patton v. 
Brady, 184 U.S. 608, 22 S. Ct. 498, 46 L. Ed. 
713, 1902 U.S. LEXIS 2264 (1902). 

A state will not be permitted to sue in the 
supreme court to restrain the enforcement of 
Revenue Act of Feb. 26, 1926, ch. 27, § 301(b) 
(Mason’s U.S. Code, title 26, § 1093; U.S.C., 
title 26, § 1093; F.C.A., title 26, § 1093), pro- 
viding for a deduction from the income tax of 
state inheritance taxes paid on the ground that 
the constitution of plaintiffs state prohibits the 
imposition of inheritance taxes and hence that 
the provision of the revenue act lacks unifor- 
mity and works to the prejudice of the citizens 
of plaintiffs state. Florida v. Mellon, 273 US. 
12,47) Si-Ct.°265) \71 Led: 611):1927 U.S: 
LEXIS 677 (1927). 

A complaint whereby petitioners: (1) Alleged 
that they were denied equal protection of the 
laws by Acts 1901, ch. 122, apportioning the 
members of General Assembly; and (2) Sought; 
(a) Declaration that the statute was unconsti- 
tutional; and (b) Injunction restraining appel- 
lees from acting to conduct further elections 
under it set forth a cause of action which arose 
under federal constitution; therefore, subject 
matter is within federal judicial power as de- 
fined in U.S. Const. art. 3, § 2 and thus within 
power of congress to assign to jurisdiction of 
United States district courts. Baker v. Carr, 369 
U.S. 186, 82 S. Ct. 691, 7 L. Ed. 2d 663, 1962 
U.S. LEXIS 1567 (1962). 


7. —Cases Affecting Ambassadors and 
Consuls. 

Immunity from suit in a state court extends 
to members of an envoy’s domestic suite. Im- 
munity cannot be waived by the envoy for 
himself, but may be waived by the members of 
his domestic suite; and voluntary appearance of 
envoy’s wife in a suit in rem held to amount to 
a waiver. Herman v. Apetz, 130 Misc. 618, 224 
N.Y.S. 389, 1927 N.Y. Misc. LEXIS 1129 (1927). 

This provision does not deprive the state 
courts of jurisdiction over a suit against a 
consular representative for divorce and ali- 
mony. Ohio ex rel. Popovici v. Agler, 280 U.S. 
379, 50 S. Ct. 154, 74 L. Ed. 489, 1930 U.S. 
LEXIS 755 (1930). 
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8. —Admiralty and Maritime Cases. 

In determining the scope of admiralty juris- 
diction, the commerce clause of the constitution 
must be considered in connection with U.S. 
Const. art. 3,§ 2. New Jersey Steam Nav. Co. v. 
Merchants’ Bank, 47 U.S. 344, 12 L. Ed. 465, 
1848 U.S. LEXIS 319 (1848). 

The admiralty and maritime jurisdiction of 
the federal government is not limited to tide- 
waters, but extends to all public navigable 
lakes and rivers where commerce is carried on 
between the different states, or with a foreign 
nation. The Propeller Genesee Chief  v. 
Fitzhugh, 53 U.S. 443, 18 L. Ed. 1058, 1851 
U.S. LEXIS 674 (1851); The Moses Taylor, 71 
U.S. 411, 18 L.Ed. 397, 1866 U.S. LEXIS 891 
(1866); The Hine v. Trevor, 71 U.S. 555, 18 L. 
Ed. 451, 1866 U.S. LEXIS 904 (1866); The 
Lottawanna, 88 U.S. 558, 22 L. Ed. 654, 1874 
U.S. LEXIS 1394 (1874), criticized, Lake Car- 
riers’ Ass’n v. Kelley, 527 F. Supp. 1114, 1981 
U.S. Dist. LEXIS 18105 (E.D. Mich. 1981). 

To constitute a river a navigable water of the 
United States, it must, by itself, or by its 
connection with other waters, constitute a con- 
tinuous highway over which commerce may be 
carried on with other states or foreign coun- 
tries. The Montello, 78 U.S. 411, 20 L. Ed. 191, 
1870 U.S. LEXIS 1490 (1870); Miller v. Mayor 
of New York, 109 U.S. 385, 3 S. Ct. 228, 27 L. 
Ed. 971, 1883 U.S. LEXIS 980 (1883). 

The admiralty and maritime jurisdiction of 
the federal courts is exclusive. The Glide, 167 
U.S. 606, 17S. Ct. 930, 42 L. Ed. 296, 1897 U.S. 
LEXIS 2118 (1897). 

This provision by implication gives congress 
power to legislate in respect to matters within 
admiralty and maritime jurisdiction, and takes 
from the states all power to contravene the 
essential purposes of characteristic features of 
that law. Knickerbocker Ice Co. v. Stewart, 253 
U.S. 149, 40S. Ct. 438, 64 L. Ed. 834, 1920 U.S. 
LEXIS 1457, 11 A.L.R. 1145 (1920), superseded 
by statute as stated in, Garvin v. Alumax of 
South Carolina, Inc., 787 F.2d 910, 1986 U.S. 
App. LEXIS 29852, 1987 A.M.C. 402 (6th Cir. 
1986), superseded by statute as stated in, 
Guilles v. Sea-Land Serv., 820 F. Supp. 744, 
1993 U.S. Dist. LEXIS 4881, 1993 A.M.C. 2761 
(6th Cir. 1993). 

The United States supreme court has set 
forth a two part test for determining whether 
an action falls within the admiralty jurisdiction 
of the federal courts: (1) The incident at issue 
must have occurred on or over navigable wa- 
ters; and (2) The activity giving rise to the 
incident must have had a substantial relation- 
ship to traditional maritime activity and had a 
potentially disruptive impact on maritime com- 
merce. Casciani v. Pruett, 109 F. Supp. 2d 894, 
2000 U.S. Dist. LEXIS 12574 (M.D. Tenn. 
2000). 

A lake which is located entirely within the 
state of Tennessee is not a navigable waterway 
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because it cannot act as a continuous highway 
of commerce between two states or with a 
foreign country. Casciani v. Pruett, 109 F. Supp. 
2d 894, 2000 U.S. Dist. LEXIS 12574 (M.D. 
Tenn. 2000). 


9. ——Contracts. 

Admiralty jurisdiction in cases of contract 
depends primarily upon the nature of the con- 
tract, and is limited to contracts, claims, and 
services, purely maritime, and touching rights 
and duties appertaining to commerce and navi- 
gation. People’s Ferry Co. v. Beers, 61 U.S. 393, 
15 L. Ed. 961, 1857 U.S. LEXIS 465 (1857). 

A contract to build a ship is not within the 
admiralty and maritime jurisdiction of the fed- 
eral courts. People’s Ferry Co. v. Beers, 61 U.S. 
393, 15 L. Ed. 961, 1857 U.S. LEXIS 465 (1857). 

The exclusiveness of federal jurisdiction over 
a maritime contract cannot be defeated by a 
local statute of frauds. Union Fish Co. v. Erick- 
son, 248 U.S. 308, 39 S. Ct. 112, 63 L. Ed. 261, 
1919 U.S. LEXIS 2313 (1919). 

A contract for the services of a master of a 
vessel, the duties to be performed mainly upon 
the sea, is controlled by the maritime law, 
though the engagement happened to be made 
within a state. Union Fish Co. v. Erickson, 248 
U.S. 308, 39S. Ct. 112, 63 L. Ed. 261, 1919 U.S. 
LEXIS 2313 (1919). 

A contract for services and materials for the 
repair of a vessel already launched and devoted 
to maritime use is within maritime jurisdiction. 
North Pac. S.S. Co. v. Hall Bros. Marine Ry. & 
Shipbuilding Co., 249 U.S. 119, 39S. Ct. 221, 63 
L. Ed. 510, 1919 U.S. LEXIS 2234 (1919). 

An act of congress providing for the making 
of an order, in admiralty cases, for the arbitra- 
tion of issues when the contract between the 
parties so provides does not violate U.S. Const. 
art. 3, § 2, cl. 1. Marine Transit Corp. v. Drey- 
fus, 284 U.S. 263, 52 S. Ct. 166, 76 L. Ed. 282, 
1932 U.S. LEXIS 975 (1932). 


10. ——Torts and Crimes. 

The United States courts may punish per- 
sons for the larceny of goods of a vessel wrecked 
upon the seas, although the goods, when taken, 
were upon land and above highwater mark. 
United States v. Coombs, 37 U.S. 72, 9 L. Ed. 
1004, 1838 U.S. LEXIS 341 (Jan. 27, 1838). 

In tort cases admiralty jurisdiction depends 
entirely on the place where the wrong is com- 
mitted. Philadelphia, W., & B.R.R. v. Philadel- 
phia & Havre de Grace Steam Towboat Co., 64 
U.S. 209, 16 L. Ed. 433, 1859 U.S. LEXIS 763 
(1860). 

This provision does not of itself give the 
federal courts jurisdiction of maritime crimes, 
but it confers upon congress the power to define 
such crimes and provide for their punishment. 
Manchester v. Massachusetts, 139 U.S. 240, 11 
S. Ct. 559, 35 L. Ed. 159, 1891 U.S. LEXIS 2378 
(U.S. Mar. 6, 1891); Imbrovek v. Hamburg- 
American Steam Packet Co., 190 F. 229, 1911 
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U.S. Dist. LEXIS 156 (D. Md. 1911), aff'd, 193 F. 
1019, 1912 U.S. App. LEXIS 1110 (4th Cir. Md. 
1912). 

An act of congress attempting to permit the 
application of state workers’ compensation 
laws to injuries within the admiralty and mari- 
time jurisdiction is unconstitutional. Knicker- 
bocker Ice Co. v. Stewart, 253 U.S. 149, 40 S. 
Ct. 438, 64 L. Ed. 834, 1920 U.S. LEXIS 1457, 
11 A.L.R. 1145 (1920), superseded by statute as 
stated in, Garvin v. Alumax of South Carolina, 
Inc., 787 F.2d 910, 1986 U.S. App. LEXIS 
29852, 1987 A.M.C. 402 (6th Cir. 1986), super- 
seded by statute as stated in, Guilles v. Sea- 
Land Serv., 820 F. Supp. 744, 1993 U.S. Dist. 
LEXIS 4881, 1993 A.M.C. 2761 (6th Cir. 1993). 

Acceptance of a state compensation act was 
held to exclude admiralty jurisdiction of claim 
of longshoreman for injuries on vessel in navi- 
gable river. Rickert v. State Industrial Accident 
Comm'n, 122 Ore. 565, 259 P. 205, 1927 Ore. 
LEXIS 196, 56 A.L.R. 348 (1927). 

An act of congress setting up a system of 
workers’ compensation for injuries sustained 
by employees on navigable waters of the United 
States does not violate U.S. Const. art. 3, § 2, 
cl. 1. Crowell v. Benson, 285 U.S. 22, 52 S. Ct. 
285, 76 L. Ed. 598, 1932 U.S. LEXIS 773 (1932). 

Where congress approved interstate compact 
for formation of commission for construction of 
interstate bridge a “sue and be sued clause” in 
such compact waived immunity of states from 
suit so that tort action under Jones Act could be 
brought in federal court. Petty v. Tennessee- 
Missouri Bridge Comm'n, 359 U.S. 275, 79 S. 
Ct. 785, 3 L. Ed. 2d 804, 1959 U.S. LEXIS 1763 
(1959). 

The standard for the determination of mari- 
time tort jurisdiction is two-pronged. The first 
prong requires that the wrong must occur in 
navigable waters, and the second prong re- 
quires that the wrong must bear a significant 
relationship to traditional maritime activity. 
Reecer v. McKinnon Bridge Co., 745 F. Supp. 
485, 1990 U.S. Dist. LEXIS 11067 (M.D. Tenn. 
1990). 


11. ——Liens. 

States have no authority to create maritime 
liens, nor can they confer jurisdiction upon 
state courts to enforce such liens. The Belfast, 
74 U.S. 624, 19 L. Ed. 266, 1868 U.S. LEXIS 
1046 (1868). 

If a vessel, engaged in navigation on a navi- 
gable river, injures property situate upon land, 
state courts may enforce a lien given by a state 
statute against such vessel for the damages. 
Johnson v. Chicago & Pac. Elevator Co., 119 
U.S. 388, 7S. Ct. 254, 30 L. Ed. 447, 1886 U.S. 
LEXIS 2004 (1886). 

A state has a right to provide for liens in favor 
of materialmen for necessaries furnished to a 
vessel in her home port or a port of the state to 
which she belongs, though the contract to fur- 
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nish the same is a maritime contract; and such 
liens may be enforced by proceedings in rem in 
the United States courts. The Robert W. Par- 
sons, 191 U.S. 17, 24S. Ct. 8, 48 L. Ed. 73, 1903 
U.S. LEXIS 1495 (1903). 

Exclusiveness of jurisdiction, state legisla- 
tion affecting maritime law, common-law rem- 
edy. Chelentis v. Luckenbach 8.8. Co., 247 U.S. 
372, 38 S. Ct. 501, 62 L. Ed. 1171, 1918 USS. 
LEXIS 1920 (1918). 


12. —Cases with United States as Party. 

When the United States is only a formal 
party, a court of equity will administer the 
equities between the real parties to the same 
extent as if they were the nominal litigants. 
United States v. Beebe, 127 U.S. 338, 8 S. Ct. 
1083, 32 L. Ed. 121, 1888 U.S. LEXIS 1993 
(1888). 

The constitution does not exempt a state 
from suit by the general government. United 
States v. Texas, 143 U.S. 621, 12 S. Ct. 488, 36 
L. Ed. 285, 1892 U.S. LEXIS 2045 (U.S. 1892). 

The federal courts have jurisdiction of cases 
in which the United States is plaintiff without 
regard to the amount in controversy. United 
States v. Sayward, 160 U.S. 493, 16 S. Ct. 371, 
40 L. Ed. 508, 1895 U.S. LEXIS 2371 (1895). 

Congress may provide that a writ of error 
may be prosecuted by the United States when 
an indictment is quashed, although a defen- 
dant is not given the same right when a demur- 
rer to an indictment is overruled. United States 
v. Bitty, 208 U.S. 393, 28 S. Ct. 396, 52 L. Ed. 
543, 1908 U.S. LEXIS 1450 (1908). 

The United States cannot be sued without its 
consent. Louisiana v. McAdoo, 234 U.S. 627, 34 
S. Ct. 938, 58 L. Ed. 1506, 1914 U.S. LEXIS 
1115 (1914). 


13. —Controversies Between States. 

The controversy must be one arising directly 
between the states, and not one in the vindica- 
tion of grievances of particular individuals. 
Louisiana v. Texas, 176 U.S. 1, 20S. Ct. 251, 44 
L. Ed. 347, 1900 U.S. LEXIS 1715 (1900). 

The supreme court of the United States has 
original jurisdiction of an action by a state 
against another state in a controversy between 
such states as to their rights in streams of 
water which flow through both of such states. 
Kansas v. Colorado, 185 U.S. 125, 22S. Ct. 552, 
46 L. Ed. 838, 1902 U.S. LEXIS 2248 (1902). 

The supreme court has jurisdiction over a 
suit by one state to enforce bonds issued by 
another state, although the bonds were origi- 
nally owned by an individual who donated 
them to the complainant state. South Dakota v. 
North Carolina, 192 U.S. 286, 24 S. Ct. 269, 48 
L. Ed. 448, 1904 U.S. LEXIS 995 (1904). 

The entire judicial power of the United 
States is vested in its courts, and the supreme 
court has jurisdiction over controversies be- 
tween two or more states. Kansas v. Colorado, 
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206 U.S. 46, 27 S. Ct. 655, 51 L. Ed. 956, 1907 
U.S. LEXIS 1145 (1907). 


14. —Controversies Between State and 
Citizen of Another State. 

If a rule, either at common law or in equity, 
issues out of the supreme court of the United 
States against a state, it should be served upon 
the chief magistrate and attorney general of the 
state. Kentucky v. Dennison, 65 U.S. 66, 16 L. 
Ed. 717, 1860 U.S. LEXIS 376 (1860). 

The federal jurisdiction does not embrace 
now the power to entertain a suit brought 
against a state without its consent. Duhne v. 
New Jersey, 251 U.S. 311, 40 S. Ct. 154, 64 L. 
Ed. 280, 1920 U.S. LEXIS 1707 (1920). 


15. —Controversies Between Citizens of 
Different States. 

Where parties of the same side have joint 
interests, each of them must be competent to 
sue or be sued in order to give the federal court 
jurisdiction. Strawbridge v. Curtiss, 7 U.S. 267, 
2 L. Ed. 485, 1806 U.S. LEXIS 331 (1806). 

The defendant must be a “citizen,” and not 
simply a “resident,” of another state. Brown v. 
Keene, 33 U.S. 112, 8 L. Ed. 885, 1834 U.S. 
LEXIS 569 (1834). 

Residence or domicile is evidence of citizen- 
ship. Shelton v. Tiffin, 47 U.S. 163, 12 L. Ed. 
387, 1848 U.S. LEXIS 306 (1848). 

The constitution imposes no limitation on the 
class of cases involving controversies between 
citizens of different states to which the judicial 
power of the United States may be extended; 
and it rests entirely with congress to determine 
when and upon what conditions the power may 
be invoked. Gaines v. Fuentes, 92 U.S. 10, 23 L. 
Ed. 524, 1875 U.S. LEXIS 1720 (1875). 

The jurisdiction of the federal courts in cases 
of diverse citizenship cannot be impaired or 
abridged by a state statute. Barrow S.S. Co. v. 
Kane, 170 U.S. 100, 18S. Ct. 526, 42 L. Ed. 964, 
1898 U.S. LEXIS 1531 (1898). 

The District of Columbia and the territories 
are not states, within the judicial clause of the 
constitution giving jurisdiction in cases be- 
tween citizens of different states. Downes v. 
Bidwell, 182 U.S. 244, 21 S. Ct. 770, 45 L. Ed. 
1088, 1901 U.S. LEXIS 286 (1901). 

In a suit by a guardian, the citizenship of the 
guardian and not that of the ward determines 
the question of federal jurisdiction. Mexican 
Cent. Ry. v. Eckman, 187 U.S. 429, 23 S. Ct. 
211, 47 L. Ed. 245, 1903 U.S. LEXIS 1661 
(1908). 

Courts of the United States have jurisdiction 
of proceedings between citizens of different 
states when the purpose is to condemn lands 
under the right of eminent domain and the 
amount in controversy is sufficient to confer 
jurisdiction on such courts. Madisonville Trac- 
tion Co. v. St. Bernard Mining Co., 196 U.S. 
239, 25 S. Ct. 251, 49 L. Ed. 462, 1905 US. 
LEXIS 898 (1905). 
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The wife of a citizen who has justifiably left 
her husband and removed to another state, 
with no intention of living elsewhere, thereby 
acquired a domicile in the latter state so that 
she may maintain an action in the federal 
courts against a citizen of the state in which her 
husband resides. Williamson v. Osenton, 232 
U.S. 619, 34S. Ct. 442, 58 L. Ed. 758, 1914 U.S. 
LEXIS 1330 (1914). 

Even though Tennessee had the right to 
retain governmental immunity, once it elected 
to submit itself to litigation of certain claims it 
subjected such litigation to the provisions of the 
United States constitution regarding claims 
between citizens of different states as set out in 
U.S. Const. art. 3, § 2, and the supremacy 
clause as set out in U.S. Const. art. 6; therefore, 
federal district court did not lack jurisdiction 
under T.C.A. § 29-20-307 to hear suit against 
governmental entity of Tennessee. Metaljan v. 
Memphis-Shelby County Airport Auth., 752 F. 
Supp. 834, 1990 U.S. Dist. LEXIS 16904 (W.D. 
Tenn. 1990). 


16. —States and Counties as Citizens. 

A county has been held to be a citizen by the 
same reasoning that is applied to private cor- 
porations. McCoy v. Washington County, 1862 
U.S. App. LEXIS 561, 15 F. Cas. 1341 (C.C.W.D. 
Pa. 1862) (No. 8,731). 

States are not citizens within the meaning of 
the constitution or acts of congress regulating 
the jurisdiction of the United States courts. 
Minnesota v. Northern Sec. Co., 194 U.S. 48, 24 
S. Ct. 598, 48 L. Ed. 870, 1904 U.S. LEXIS 649 
(1904). 


17. —Corporations as Citizens. 

Joint stock association or partnership is not 
within the rule, although authorized to sue in 
its association name by state law. Chapman v. 
Barney, 129 U.S. 677, 9 S. Ct. 426, 32 L. Ed. 
800, 1889 U.S. LEXIS 1718 (1889). 

When a state corporation is sued or is suing 
in the courts of the United States, the legal 
presumption is that such corporation is com- 
posed of the citizens of the state under the laws 
of which such body is incorporated, and is, 
therefore, a citizen of such state for the purpose 
of suing or being sued in the federal courts; and, 
if such a corporation is permitted by the laws of 
another state, upon complying with certain 
conditions, to own property and transact busi- 
ness in such state, such corporation, by an 
acceptance of such privileges, will not become a 
citizen of such other state so that a citizen of 
the state wherein such corporation was orga- 
nized may sue such corporation in the federal 
courts of the state where such corporation has 
been allowed and given the privilege of trans- 
acting business. St. Louis & S. F. R. Co. v. 
James, 161 U.S. 545, 16 S. Ct. 621, 40 L. Ed. 
802, 1896 U.S. LEXIS 2186 (1896). 

A corporation is a citizen of the state which 
created it within the meaning of the constitu- 
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tion. Barrow S.S. Co. v. Kane, 170 U.S. 100, 18 
S. Ct. 526, 42 L. Ed. 964, 1898 U.S. LEXIS 1531 
(1898), reviewing earlier cases. 

Corporations, organized under the laws of a 
state, do not become citizens of other states in 
which they are permitted to do business. Mis- 
souri Pac. Ry. v. Castle, 224 U.S. 541, 32 S. Ct. 
606, 56 L. Ed. 875, 1912 U.S. LEXIS 2322 
(1912). 


18. —Claims to Land Under Grants from 
Different States. 

The circuit court of district of Kentucky had 
jurisdiction of an action between citizens of 
Kentucky claiming lands under grants by Vir- 
ginia and Kentucky, but upon warrants issued 
by Virginia prior to separation of Kentucky 
from Virginia. Colson v. Lewis, 15 U.S. 377, 4 L. 
Ed. 266, 1817 U.S. LEXIS 415 (1817). 


19. —Controversies with Foreign States. 

The federal courts have no jurisdiction over 
suits between aliens. A state or a citizen thereof 
must be the adverse party. Jackson v. Twenty- 
mani) 27.U.5S,..136, 7. Li. Eds. 374, 1829. .U:S. 
LEXIS 394 (1829). 

An Indian tribe or nation is not a foreign 
state within the meaning of this provision. 
Cherokee Nation v. Georgia, 30 U.S. 1, 8 L. Ed. 
25, 1831 U.S. LEXIS 337 (1831). 


20. —Removal Proceedings. 

An absolute agreement not to remove a cause 
from a state court to a court of the United 
States is void. Home Ins. Co. v. Morse, 87 U.S. 
445, 20 Wall. 445, 22 L. Ed. 365, 1874 U.S. 
LEXIS 1433, 49 How. Pr. 314; Doyle v. Conti- 
nental Ins. Co., 94 U.S. 535, 24 L. Ed. 148, 1876 
U.S. LEXIS 1903 (1876), questioned, Frost & 
Frost Trucking Co. v. Railroad Com. of Califor- 
nia, 271 U.S. 583, 46 S. Ct. 605, 70 L. Ed. 1101, 
1926 U.S. LEXIS 913, 47 A.L.R. 457 (1926), 
overruled, Terral v. Burke Constr. Co., 257 U.S. 
529, 42.S.; Ct.\.188; 66: L.Ed: 352, 1922 US. 
LEXIS 2434, 21 A.L.R. 186 (1922). 

Congress has power to authorize removal of 
criminal cases for alleged offenses against state 
laws from the state to the federal court when a 
federal question arises in them. Tennessee v. 
Davis, 100 U.S. 257, 25 L. Ed. 648, 1879 U.S. 
LEXIS 1829 (Tenn. 1879). 

Congress may prescribe a statute of limita- 
tions for removable cases which is binding on 
the state courts as well as on the federal courts. 
Mitchell v. Clark, 110 U.S. 633, 4S. Ct. 170, 28 
L. Ed. 279, 1884 U.S. LEXIS 1725 (1884). 


21. —Judicial Restraint. 

The policy of judicial restraint is consistent 
with the separation of powers inherent in the 
constitutional scheme and the idea that courts 
should be reluctant to act absent a specific case 
brought within the constitutional grant of ju- 
risdiction. Muller Optical Co. v. EEOC, 743 F.2d 
380, 1984 U.S. App. LEXIS 17016 (6th Cir. 
1984). 
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22. —Jurisdiction of State Courts. 

Congress may authorize the judicial officers 
of the states to exercise such power as is ordi- 
narily given to officers of courts not of record, 
such as the power to take affidavits, to arrest 
and commit for trial offenders against the laws 
of the United States, to naturalize aliens, and 
to perform such other duties as may be re- 
garded as incidental to the judicial power 
rather than a part of the judicial power itself. 
Robertson v. Baldwin, 165 U.S. 275, 17 S. Ct. 
326, 41 L. Ed. 715, 1897 U.S. LEXIS 1968 
(1897). 

Rights arising under the regulations pre- 
scribed by the federal Employers’ Liability Act 
may be enforced as of right in the courts of the 
state when their jurisdiction as fixed by local 
laws is adequate to the occasion. Second Em- 
ployers’ Liab. Cases, 223 U.S. 1, 32 S. Ct. 169, 
56 L. Ed. 327, 1912 U.S. LEXIS 2212 (1912). 


23. —Presumption of Federal Jurisdic- 
tion. 

The presumption is that a federal court lacks 
jurisdiction until the contrary is demonstrated. 
Good v. Krauss, 457 F. Supp. 50, 1978 U.S. Dist. 
LEXIS 17955 (E.D. Tenn. 1978). 

The party seeking to invoke federal jurisdic- 
tion must demonstrate that the case is within 
the competence of such a court. Citizens & S. 
Nat'l Bank v. Auer, 514 F. Supp. 630, 1977 U.S. 
Dist. LEXIS 16146 (E.D. Tenn. 1977). 

Since, unlike many state courts, federal 
courts are courts of limited jurisdiction, the 
district court is not permitted to assume the 
existence of its jurisdiction, for without a find- 
ing that there exists federal jurisdiction over a 
particular claim of the plaintiff, the court is 
without power to proceed; such a jurisdictional 
inquiry is mandatory. Campbell v. United 
States, 496 F. Supp. 36, 1980 U.S. Dist. LEXIS 
12815 (E.D. Tenn. 1980). 


24. —Pleading Federal Jurisdiction. 

In cases where jurisdiction depends upon the 
citizenship of the parties, such citizenship, or 
the facts which in legal intendment constitute 
it, should be distinctively and positively 
averred in the pleadings. Citizens & S. Nat’l 
Bank v. Auer, 514 F. Supp. 630, 1977 U.S. Dist. 
LEXIS 16146 (E.D. Tenn. 1977). 

Defective allegations of jurisdiction may be 
amended, upon terms, in the trial courts. Citi- 
zens & S. Nat'l Bank v. Auer, 514 F. Supp. 630, 
1977 U.S. Dist. LEXIS 16146 (E.D. Tenn. 1977). 


25. —Pendent State Law Claims. 

Federal court, in civil rights action, had no 
jurisdiction over pendent state-law claims in 
view of limitations on suability in § 29-20-307. 
Beddingfield v. Pulaski, 666 F. Supp. 1064, 
1987 U.S. Dist. LEXIS 7844 (M.D. Tenn. 1987). 

The exclusive jurisdiction and venue provi- 
sions of the Tennessee Governmental Tort Li- 
ability Act (TGTLA), title 29, chapter 20, did 


CONSTITUTION OF THE UNITED STATES 


102 


not preclude the federal court from exercising 
supplemental jurisdiction over defendants 
where the non-TGTLA claims comprised the 
great weight of the lawsuit and plaintiffs fed- 
eral claims clearly predominated over the state 
law claims. Malone v. Fayette County, 86 F. 
Supp. 2d 797, 2000 U.S. Dist. LEXIS 2641 
(W.D. Tenn. 2000). 


26. —Standing. 

Citizens of Tennessee and unelected candi- 
date for United States senate did not have 
standing to contest successful candidate’s re- 
ceipt of out of state funds. Hooker v. Sasser, 893 
F. Supp. 764, 1995 U.S. Dist. LEXIS 10500 
(M.D. Tenn. 1995). 

The assertion of simple physical possession of 
property as a basis for standing to challenge 
property’s forfeiture must be accompanied by 
factual allegations regarding how the claimant 
came to possess the property, the nature of the 
claimant’s relationship to the property, and/or 
the story behind the claimant’s control of the 
property. United States v. $515,060.42 in 
United States Currency, 152 F.3d 491, 1998 
U.S. App. LEXIS 10411, 1998 FED App. 161P 
(6th Cir. 1998), rehearing denied, — F. 3d —, 
1998 U.S. App. LEXIS 21512 (6th Cir. Aug. 14, 
1998) . 

As a matter of law, litigation expenses alone 
do not constitute injury sufficient to support 
standing. Tennessee Protection & Advocacy v. 
Board of Educ., 24 F. Supp. 2d 808, 1998 U.S. 
Dist. LEXIS 17001 (M.D. Tenn. 1998). 

Because prudential limitations do not apply 
to a protection and advocacy organization filing 
a claim under the Individuals with Disabilities 
Education Act, such an organization can estab- 
lish standing if it filed suit on behalf of specific 
individuals who allegedly suffered concrete 
harm, but where there is no specifically injured 
plaintiff on whose behalf the claim is filed, the 
organization must allege direct injury-in-fact to 
itself to satisfy the case or controversy require- 
ment of U.S. Const. art. 3. Tennessee Protection 
& Advocacy v. Board of Educ., 24 F. Supp. 2d 
808, 1998 U.S. Dist. LEXIS 17001 (M.D. Tenn. 
1998). 

In determining whether the plaintiff has a 
personal stake sufficient to confer standing, the 
focus should be on whether the complaining 
party has alleged an injury in fact, economic or 
otherwise, which distinguishes that party in 
relation to the alleged violations from the un- 
differentiated mass of the public. Mayhew v. 
Wilder, 46 S.W.3d 760, 2001 Tenn. App. LEXIS 
17 (Tenn. Ct. App. 2001). 

Even when a case falls within the parameters 
of U.S. Const. art. 3 jurisdiction, a party claim- 
ing standing must also demonstrate that pru- 
dential considerations do not further limit the 
exercise of a court’s power to hear a case. 
Stevenson v. J.C. Bradford & Co. (In re Can- 
non), 277 F.3d 838, 2002 U.S. App. LEXIS 747, 
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2002 FED App. 26P (6th Cir.), Bankr. L. Rep. 
(CCH) P78572. 

The prudential principles of standing under 
U.S. Const. art. 3 and the trustee’s powers 
under the bankruptcy code are coextensive. 
Stevenson v. J.C. Bradford & Co. (In re Can- 
non), 277 F.3d 838, 2002 U.S. App. LEXIS 747, 
2002 FED App. 26P (6th Cir.), Bankr. L. Rep. 
(CCH) P78572. 

There are three prudential limits on standing 
ordinarily counseling against the exercise of 
jurisdiction: (1) Alleging a generalized griev- 
ance not particular to the plaintiff; (2) Assert- 
ing the legal rights and interests of a third 
party; and (3) Claiming an injury outside the 
zone of interests of the statute providing the 
cause of action. Stevenson v. J.C. Bradford & 
Co. (In re Cannon), 277 F.3d 838, 2002 U.S. 
App. LEXIS 747, 2002 FED App. 26P (6th Cir.), 
Bankr. L. Rep. (CCH) P78572. 

To establish standing under the “case or 
controversy” requirement, a plaintiff: (1) Must 
have suffered some actual or threatened injury 
due the to alleged illegal conduct (the injury in 
fact element); (2) The injury must be fairly 
traceable to the challenged action (the causa- 
tion element); and (3) There must be a substan- 
tial likelihood that the relief requested will 
redress or prevent plaintiffs injury (the redres- 
sability element). Stevenson v. J.C. Bradford & 
Co. (In re Cannon), 277 F.3d 838, 2002 U.S. 
App. LEXIS 747, 2002 FED App. 26P (6th Cir.), 
Bankr. L. Rep. (CCH) P78572. 

When a plaintiff asserts standing based on a 
threatened injury, plaintiff must show that the 
threatened injury is so imminent as to be 
certainly impending; therefore, the alleged in- 
jury cannot be conjectural or hypothetical. 
Stevenson v. J.C. Bradford & Co. (In re Can- 
non), 277 F.3d 838, 2002 U.S. App. LEXIS 747, 
2002 FED App. 26P (6th Cir.), Bankr. L. Rep. 
(CCH) P78572. 

The prudential principles of standing under 
the “case or controversy” requirement and the 
trustee’s powers under the bankruptcy code are 
coextensive. Stevenson v. J.C. Bradford & Co. 
(In re Cannon), 277 F.3d 838, 2002 U.S. App. 
LEXIS 747, 2002 FED App. 26P (6th Cir.), 
Bankr. L. Rep. (CCH) P78572. 

Plaintiffs, white police officers, lacked stand- 
ing to make claim of racial preference against 
the city where plaintiffs neither alleged nor 
showed that the city would have promoted 
them if the city had used a race-neutral system 
in its promotions of police officers. Aiken v. 
Hackett, 281 F.3d 516, 2002 FED App. 61P, 
2002 U.S. App. LEXIS 2522 (6th Cir. 2002), 
cert. denied, 537 U.S. 817, 123 S. Ct. 87, 154 L. 
Ed. 2d 23, 2002 U.S. LEXIS 5550 (2002). 

Plaintiff parents met their burden of showing 
standing in case claiming county school board 
and superintendent were violating the estab- 
lishment clause of U.S. Const. amend. 1, by 
teaching the bible as religious truth in the 
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public schools, where parents submitted sworn 
affidavits stating they were residents of the 
county and they had two minor children who 
attended elementary school in the county pub- 
lic school system. John Doe v. Porter, 188 F. 
Supp. 2d 904, 2002 U.S. Dist. LEXIS 2986 
(M.D. Tenn. 2002), affd, 370 F.3d 558, 2004 
FED App. 171P, 2004 U.S. App. LEXIS 11031 
(6th Cir. Tenn. 2004). 


27. Clause 2. 
28. —Original Jurisdiction. 


29. —-—Ambassadors and Consuls. 

This provision refers to diplomatic and con- 
sular representatives accredited to the United 
States by foreign powers, and not to those 
representing this country abroad. Ex parte 
Gruber, 269 U.S. 302, 46 S. Ct. 112, 70 L. Ed. 
280, 1925 U.S. LEXIS 30 (1925). 


30. ——Cases in Which State is a Party. 

The state must be either nominally or sub- 
stantially a party; it is not enough that a state 
may be consequently affected. Fowler v. Lind- 
sey, 3 U.S. 411, 1 L. Ed. 658, 1799 U.S. LEXIS 
232 (1799). 

The jurisdiction conferred by U.S. Const. art. 
3, § 2, cl. 2 is not exclusive, and congress may 
permit suits by a state to be brought in inferior 
federal court. Ames v. Kansas ex rel. Johnston, 
111 U.S. 449, 4S. Ct. 437, 28 L. Ed. 482, 1884 
U.S. LEXIS 1802 (1884). 

The supreme court has no jurisdiction of 
suits between states to compel the performance 
of obligations which, if the states had been 
independent nations, could not have been en- 
forced judicially but only through the political 
departments of their governments. Wisconsin v. 
Pelican Ins. Co., 127 U.S. 265, 8 S. Ct. 1370, 32 
L. Ed. 239, 1888 U.S. LEXIS 1989 (1888). 

For the purpose of determining jurisdiction 
as conferred by U.S. Const. art. 3, § 2, cl. 2, it is 
immaterial whether the state is plaintiff or 
defendant. Minnesota v. Hitchcock, 185 U.S. 
373, 22 S. Ct. 650, 46 L. Ed. 954, 1902 U.S. 
LEXIS 2201 (1902). 

A suit brought by a citizen against his own 
state without its consent is not drawn within 
the original jurisdiction of the federal supreme 
court by this provision, since U.S. Const. art. 3, 
§ 2, cl. 2 merely distributes into original and 
appellate jurisdiction the jurisdiction previ- 
ously conferred, and does not itself grant any 
new jurisdiction. Duhne v. New Jersey, 251 U.S. 
311, 40 S. Ct. 154, 64 L. Ed. 280, 1920 U.S. 
LEXIS 1707 (1920). 


31. ——-—Boundaries. 

The supreme court has original jurisdiction 
of a question involving the boundary line be- 
tween a state and a territory. United States v. 
Texas, 143 U.S. 621, 12 S. Ct. 488, 36 L. Ed. 
285, 1892 U.S. LEXIS 2045 (U.S. 1892). 
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32. ———Civil Rights. 

A suit to restrain the governor of a state from 
invading property rights under color of state 
constitutional and statutory provisions is not a 
suit against the state. Sterling v. Constantin, 
287 U.S. 378, 53 S. Ct. 190, 77 L. Ed. 375, 1932 
U.S. LEXIS 793 (1932) But see Ohio Inns, Inc. 
v. Nye, 542 F.2d 673, 1976 U.S. App. LEXIS 
6788 (6th Cir. 1976), cert. denied, 430 U.S. 946, 
97 S. Ct. 1583, 51 L. Ed. 2d 794, 1977 U.S. 
LEXIS 1308 (1977). 


33. ———Crimes. 

U.S. Const. art. 3, § 2, cl. 2 does not give the 
supreme court jurisdiction of a suit by a state to 
enjoin citizens of another state from violating 
the criminal laws of the complaining state. 
Oklahoma ex rel. W. v. Gulf, Colo. & S.F. Ry., 
220 U.S. 290, 31S. Ct. 437, 55 L. Ed. 469, 1911 
U.S. LEXIS 1676 (1911). 


34. ———Public Safety. 

The acts of one state in maintaining a system 
of public works which endangers the health and 
prosperity of the inhabitants of another state 
furnish sufficient basis for a controversy within 
the original jurisdiction of the supreme court. 
Missouri v. Illinois, 180 U.S. 208, 21S. Ct. 331, 
45 L. Ed. 497, 1901 U.S. LEXIS 1298 (1901). 


35. —Appellate Jurisdiction. 

The supreme court exercises appellate juris- 
diction only in accordance with the acts of 
congress on that subject. Wiscart v. Dauchy, 3 
U.S. 321, 1 L. Ed. 619, 1796 U.S. LEXIS 410 
(1796); Colorado Cent. Consol. Mining Co. v. 
Turck, 150. U.S. 138, 14 S. Ct. 35, 37 L. Ed. 
1030, 1893 U.S. LEXIS 2365 (1893); St. Louis, 
ILM. & S. Ry. v. Taylor, 210 U.S. 281, 28 S. Ct. 
616, 52 L. Ed. 1061, 1908 U.S. LEXIS 1509 
(1908). 

The appellate jurisdiction of the supreme 
court is capable of embracing every case enu- 
merated in the constitution which is not exclu- 
sively to be decided by way of original jurisdic- 
tion; but the exercise of appellate jurisdiction is 
not limited to the supreme court. Congress has 
the undoubted power to create a succession of 
inferior tribunals, in each of which at may vest 
appellate as well as original jurisdiction. Mar- 
tin v. Hunter’s Lessee, 14 U.S. 304, 4 L. Ed. 97, 
1816 U.S. LEXIS 333 (U.S. Mar. 20, 1816). 

The affirmative description in U.S. Const. 
art. 3, § 2, cl. 2 implies a negation of the 
exercise of such appellate power as is not com- 
prehended within it. Ex parte McCardle, 74 
U.S. 506, 19 L. Ed. 264, 1868 U.S. LEXIS 1028 
(1868). 

The appellate jurisdiction of the supreme 
court, conferred by the constitution, extends to 
all cases within the judicial power of the United 
States, except those of which the supreme court 
is given original jurisdiction; but the appellate 
jurisdiction is subject to such exceptions, and 
must be exercised under such regulations as 
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congress may make. Ex parte Yerger, 75 U.S. 
85, 19 L. Ed. 332, 1868 U.S. LEXIS 1085 (1868). 

The supreme court is vested with judicial 
power only, and has no jurisdiction to review a 
decision of the court of appeals of the District of 
Columbia given on appeal from an order of the 
federal radio commission refusing renewal of a 
broadcasting license. Federal Radio Comm’n v. 
GE Co., 281 U.S. 464, 50 S. Ct. 389, 74 L. Ed. 
969, 1930 U.S. LEXIS 402 (1930). 


36. —-—Inferior Courts. 

The judicial action of all inferior courts estab- 
lished by congress may be subjected to the 
appellate jurisdiction of the supreme court. 
United States v. Coe, 155 U.S. 76, 15S. Ct. 16, 
39 L. Ed. 76, 1894 U.S. LEXIS 2250 (1894). 

The supreme court cannot accept the certifi- 
cation by an inferior court of a question which 
embraces the whole case, since to do so would 
be an exercise of original jurisdiction in viola- 
tion of the constitution. Wheeler Lumber 
Bridge & Supply Co. v. United States, 281 U.S. 
572, 50 S. Ct. 419, 74 L. Ed. 1047, 1930 US. 
LEXIS 740 (1930). 


37. ——State Courts. 

The appellate power of the United States 
extends to cases pending in the state courts. 
Martin v. Hunter’s Lessee, 14 U.S. 304, 4 L. Ed. 
97, 1816 U.S. LEXIS 333 (U.S. Mar. 20, 1816). 


38. ——Writs. 

The supreme court has no authority to issue 
writs of mandamus except in the exercise of its 
appellate jurisdiction or where necessary to 
enable it to exercise such jurisdiction. Marbury 
v. Madison, 5 U.S. 137, 2 L. Ed. 60, 1803 U.S. 
LEXIS 352 (18083). 

The supreme court may issue a writ of ha- 
beas corpus in the exercise of its appellate 
jurisdiction. Ex parte Watkins, 32 U.S. 568, 8 L. 
Ed. 786, 1833 U.S. LEXIS 361 (1833). 


39. Clause 3. 


40. —Construction. 

This provision does not apply to trials in 
state courts. Eilenbecker v. District Court of 
Plymouth County, 134 U.S. 31, 10S. Ct. 424, 33 
L. Ed. 801, 1890 U.S. LEXIS 1945 (1890). 


41. —Crimes. 

A proceeding for contempt is not the trial of a 
crime within the meaning of U.S. Const. art. 3, 
§ 2, cl. 3. In re Debs, 158 U.S. 564, 15 S. Ct. 
900, 39 L. Ed. 1092, 1895 U.S. LEXIS 2279 
(1895). 

This provision is to be interpreted in the light 
of the common law, according to which petty 
offenses might be proceeded against summarily 
before a magistrate sitting without a jury. Dis- 
trict of Columbia v. Colts, 282 U.S. 63, 51S. Ct. 
52, 75 L. Ed. 177, 1930 U.S. LEXIS 6 (1930), 
superseded by statute as stated in, United 
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States v. Floyd, 345 F. Supp. 283, 1972 US. 
Dist. LEXIS 12820 (1972). 


42. —Trial by Jury. 

The constitutional right to trial by jury may 
be waived. Patton v. United States, 281 U.S. 
276, 50 S. Ct. 253, 74 L. Ed. 854, 1930 U.S. 
LEXIS 382, 70 A.L.R. 263 (1930). 

There is nothing in the federal constitution 
that provides or guarantees an accused that the 
same jury that finds him guilty shall fix his 
punishment. Huffman v. State, 200 Tenn. 487, 
292 S.W.2d 738, 1956 Tenn. LEXIS 433 (1956), 
overruled, State v. Irvin, 603 S.W.2d 121, 1980 
Tenn. LEXIS 475 (Tenn. 1980). 


43. —Place of Trial. 
U.S. Const. art. 3, § 2 has no reference to 
trials in state courts. Nashville, C. & St. L. Ry. 
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v. Alabama, 128 U.S. 96, 9 S. Ct. 28, 32 L. Ed. 
352, 1888 U.S. LEXIS 2199 (1888). 

Congress may provide that the trial of of- 
fenses committed out of the jurisdiction of any 
particular state or district shall be in the dis- 
trict where the offender is found, or into which 
he is first brought. Jones v. United States, 137 
U.S. 202, 11S. Ct. 80, 34 L. Ed. 691, 1890 U.S. 
LEXIS 2079 (1890). 

Congress may fix the place of trial after the 
offense has been committed. Cook v. United 
States, 188 U.S. 157, 11 S. Ct. 268, 34 L. Ed. 
906, 1891 U.S. LEXIS 2074 (U.S. Jan. 26, 
1891). 

There is no principle of constitutional law 
that entitles an accused to be tried in the place 
of his residence. Haas v. Henkel, 216 U.S. 462, 
30 S. Ct. 249, 54 L. Ed. 569, 1910 U.S. LEXIS 
1912 (1910). 


§ 3. [Treason, proof and punishment.] — [1.] Treason against the 
United States, shall consist only in levying war against them, or in adhering to 
their enemies, giving them aid and comfort. No person shall be convicted of 
treason unless on the testimony of two witnesses to the same overt act, or on 
confession in open court. 

[2.] The congress shall have power to declare the punishment of treason, but 
no attainder of treason shall work corruption of blood, or forfeiture except 
during the life of the person attainted. 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by the compiler. 

Law Reviews. Punishment or Cure: The 
Function of Criminal Law (Wallace M. Ru- 
dolph), 48 Tenn. L. Rev. 535. 


The Constitutional Policy That Judges Be 
Learned in the Law (Frederic S. Le Clercq), 47 
Tenn. L. Rev. 689. 


NOTES TO DECISIONS 


ANALYSIS 


Clause 1. 

—Treason. 

—Place of Treason. 
—Proof of Treason. 
Clause 5. 

—Sentence for Treason. 


Clause 1. 


Satie oo ee Pon 


—Treason. 

To constitute levying of war, there must be an 
assemblage of persons for the purpose of effect- 
ing by force a treasonable purpose. The enlist- 
ment of men with the intention that they shall 
serve against the government is not sufficient. 
Ex parte Bollman, 8 U.S. 75, 2 L. Ed. 554, 1807 
U.S. LEXIS 369 (1807). 

“Treason” embraces the existence both of a 
state of mind and the commission of overt acts. 
United States v. Werner, 247 F. 708, 1918 U.S. 
Dist. LEXIS 1250 (E.D. Pa. 1918). 

The offense of unlawful belligerency, even 


when committed by a citizen is distinct from 
the crime of treason. Ex parte Quirin, 317 U.S. 
1,63S. Ct. 2, 87 L. Ed. 3, 1942 U.S. LEXIS 1119 
(1942). 

The crime of treason consists of two ele- 
ments: (1) Adherence to the enemy; and (2) 
Rendering him aid and comfort. Cramer v. 
United States, 325 U.S. 1, 65 S. Ct. 918, 89 L. 
Ed. 1441, 1945 U.S. LEXIS 2157 (1945). 


3. —Place of Treason. 

Treason may be committed outside the 
United States, since statute passed shortly af- 
ter constitutional provision was written defines 
treason as “giving aid and comfort within the 
United States or elsewhere.” Gillars v. United 
States, 182 F.2d 962, 1950 U.S. App. LEXIS 
2893 (D.C. Cir. 1950). 


4, —Proof of Treason. 

It is only overt acts by the accused that the 
constitution expressly requires to be proved by 
the testimony of two witnesses. Cramer v. 
United States, 325 U.S. 1, 65 S. Ct. 918, 89 L. 
Ed. 1441, 1945 U.S. LEXIS 2157 (1945). 
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5. Clause 5. 


6. —Sentence for Treason. 

No abuse of judicial discretion was shown in 
fixing sentence in prosecution for treason, al- 
though presentence investigation took place in 
the chambers of the judge. Stephan v. United 
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States, 133 F.2d 87, 1943 U.S. App. LEXIS 3759 
(6th Cir. Mich. 1943), cert. denied, 318 U.S. 
781, 63 S. Ct. 858, 87 L. Ed. 1148, 1943 US. 
LEXIS 846 (1943), rehearing denied, 319 U.S. 
783, 63 S. Ct. 1172, 87 L. Ed. 1727, 1943 U.S. 
LEXIS 652 (1943). 


ARTICLE 4 
[STATE AND TERRITORIAL RELATIONS] 


SECTION. 

1. [Full faith and credit to records and judicial 
proceedings of states.] 

2. [Privileges and immunities — Fugitives 
from justice and service.] 

3. [Admission of states — Rules and regula- 


SECTION. 
tions respecting the territory 
and property of the United 
States.] 

4. [Guaranty of republican form of government 
and against invasion.] 


§ 1. [Full faith and credit to records and judicial proceedings of 


states.] — Full faith and credit shall be given in each state to the public acts, 
records, and judicial proceedings of every other state. And the congress may by 
general laws prescribe the manner in which such acts, records and proceedings 
shall be proved, and the effect thereof. 


Law Reviews. General Verdicts in Multi- 
Claim Litigation, 21 U. Mem. L. Rev. 705 
(1991). 

Half Full Faith and Credit is No Faith at All: 
Tennessee’s Unconstitutional Interpretation of 
the Full Faith and Credit Clause and Other 
Deficiencies in Modern Understanding of the 
Full Faith and Credit Clause, 28 U. Mem. L. 
Rev. 1135 (1998). 

Attorney General Opinions. Same-sex 
marriages, constitutionality of prohibition, 
OAG 96-016 (2/13/96). 

Cited: Harrison v. Celotex Corp., 583 F. 


Supp. 1497, 1984 U.S. Dist. LEXIS 17643 (E.D. 
Tenn. 1984); Rhoden v. State, 816 S.W.2d 56, 
1991 Tenn. Crim. App. LEXIS 122 (Tenn. Crim. 
App. 1991); Coastcom, Inc. v. Cruzen, 981 
S.W.2d 179, 1998 Tenn. App. LEXIS 348 (Tenn. 
Ct. App. 1998); Brown v. Brown, 29 S.W.3d 491, 
2000 Tenn. App. LEXIS 176 (Tenn. Ct. App. 
2000); Hood v. Tennessee Student Assistance 
Corp., 2001 FED App. 6A, 262 B.R. 412, 2001 
Bankr. LEXIS 504 (6th Cir. BAP 2001); Bailey 
v. Sneed, 49 S.W.3d 327, 2001 Tenn. App. 
LEXIS 98 (Tenn. Ct. App. 2001). 
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18. |—w—Corporations. 

i Construction. 19. | — —Insurance. 
oa Public Acts and Records. 20. — —Marriage and Divorce. 
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4. —Application to Federal Courts. vice. 
5. —Effect in State of Rendition. 22. © —--WAlimony and Property. 
6. —Judgments in Foreign States. 23. — —Probate Proceedings. 
The —Defenses to Actions on Judgments. 24. —-—w-Claims and Creditors. 
8. — —Lack of Jurisdiction. 25. © ——W—Descent and Alienation. 
9. — — -—Personal Service Requirement. 2. itil meh) 5) Pe 
10. —w—Fraud or Mistake. 27. | ——Receivership. 
LE — —Public Policy. 28. TiN ptt 
12, —-—Statute of Limitations. 29. | —-—Workers’ Compensation Benefits. 
18. —Parties to Judgment. 30. — —Child Custody. 
14. —Particular Proceedings. 
15. ©—-—Adoption. 1. Construction. 
16. —-— wW—Alienation of Affections. The public acts of every state shall be given 
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the same effect by the courts of another state 
that they have by law or usage at home. Courts 
of the United States take notice of the laws of 
each state. Chicago & A.R.R. v. Wiggins Ferry 
Co., 119 U.S. 615, 7S. Ct. 398, 30 L. Ed. 519, 
1877 U.S. LEXIS 1720 (1877). 

This provision and the act of congress, passed 
pursuant thereto, establish a rule of evidence 
rather than of jurisdiction. While they make 
the record of a judgment, rendered after due 
notice in one state, conclusive evidence in the 
courts of another state or of the United States, 
of the matter adjudged, they do not affect the 
jurisdiction, either of the court in which the 
judgment is rendered, or of the court in which it 
is offered in evidence. Wisconsin v. Pelican Ins. 
Co., 127 U.S. 265, 8S. Ct. 1370, 32 L. Ed. 239, 
1888 U.S. LEXIS 1989 (1888). 

The provision of the constitution requiring 
full faith and credit to be given to the public 
acts, records and judicial proceedings of each 
state in other states applies only when ques- 
tions arise in courts which bring such acts, 
records, or proceedings in issue, and has noth- 
ing to do with the acts of corporations or indi- 
viduals. Minnesota v. Northern Sec. Co., 194 
US. 48, 24S. Ct. 598, 48 L. Ed. 870, 1904 U.S. 
LEXIS 649 (1904). 

Congress has power to declare that the same 
faith and credit that is given by courts to public 
acts, records, and judicial proceedings of other 
states shall be given to similar acts, records, 
and proceedings of the territories. Atchison, T. 
& S.F. Ry. v. Sowers, 213 U.S. 55, 29 S. Ct. 397, 
53 L. Ed. 695, 1909 U.S. LEXIS 1853 (1909). 

The courts of a state must give the same full 
force and effect to the constitution of another 
state as they are required to give to its judicial 
proceedings. Smithsonian Inst. v. St. John, 214 
U.S. 19, 29S. Ct. 601, 53 L. Ed. 892, 1909 U.S. 
LEXIS 1890 (1909). 

The law of a sister state is not the subject of 
judicial notice for the purpose of the application 
of the full faith and credit guaranty. Bothwell v. 
Buckbee, Mears Co., 275 U.S. 274, 48 S. Ct. 
124, 72 L. Ed. 277, 1927 U.S. LEXIS 279 (1927). 

Although a final judgment in a sister state is 
ordinarily conclusive upon the merits in every 
other state, Tennessee courts are not obliged to 
give full faith and credit to any judgment of a 
state which they hold to be violative of Tennes- 
see’s public policy or the federal constitution. In 
re Riggs, 612 S.W.2d 461, 1980 Tenn. App. 
LEXIS 410 (Tenn. Ct. App. 1980), cert. denied, 
450 U.S. 921, 1018S. Ct. 13870, 67 L. Ed. 2d 349, 
1981 U.S. LEXIS 876 (1981). 

Mere recognition of a Kentucky judgment, 
which was based on a law more narrow in scope 
than the Tennessee counterpart, did not in and 
of itself violate Tennessee public policy; al- 
though Tenn. Sup. Ct. R. 9, § 27.1 would pro- 
hibit in Tennessee the malicious prosecution 
claim filed by the lawyer against the client, the 
appellate court had to conclude that enrollment 
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of the Kentucky judgment did not violate Ten- 
nessee public policy. Seiller & Handmaker, 
L.L.P. v. Finnell, 165 S.W.3d 273, 2004 Tenn. 
App. LEXIS 711 (Tenn. Ct. App. Oct. 27, 2004), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
338 (Tenn. Mar. 28, 2005). 


2. Public Acts and Records. 

The decision by a state court that a right of 
action accruing by virtue of a statute of another 
state cannot be enforced in the state where suit 
is brought is not a failure to give full faith and 
credit to the laws of the state enacting such 
statute. Finney v. Guy, 189 U.S. 335, 23 S. Ct. 
558, 47 L. Ed. 839, 1903 U.S. LEXIS 1357 
(1903). 

A transitory cause of action created by stat- 
ute in one state may be pursued in the courts of 
another state although such statute expressly 
provides that all actions thereunder must be 
brought in the courts of that state and not 
elsewhere. Tennessee Coal, Iron & RR. v. 
George, 233 U.S. 354, 34 S. Ct. 587, 58 L. Ed. 
997, 1914 U.S. LEXIS 1255 (1914). 

No question under the full faith and credit 
clause, open to review in the federal supreme 
court, is presented where the question is 
merely upon the interpretation or construction 
of statute of a sister state; the validity of such 
statute not being questioned. Western Life In- 
dem. Co. v. Rupp, 235 U.S. 261, 35 S. Ct. 37, 59 
L. Ed. 220, 1914 U.S. LEXIS 1020 (1914). 

The full faith and credit to be accorded to 
statutes means that such are to have the force 
and effect to which entitled in the home state. 
Flahive v. Missouri, K. & T.R.R., 131 Misc. 586, 
227 N.Y.S. 587, 1928 N.Y. Misc. LEXIS 756 
(1928). 

A state statute is a “public act” within the 
meaning of U.S. Const. art. 4, § 1. Bradford 
Elec. Light Co. v. Clapper, 286 U.S. 145, 52 S. 
Ct. 571, 76 L. Ed. 1026, 19382 U.S. LEXIS 599, 
82 A.L.R. 696 (1932). 


3. Judicial Proceedings. 

A judgment in a sister state is conclusive 
evidence of a judgment, but is not conclusive 
evidence on the merits. Winchester v. Evans, 3 
Tenn. 420, 1 Cooke, 1813 Tenn. LEXIS 56 
(1818). 

The full faith and credit clause must be 
interpreted in connection with other provisions 
of the constitution, and therefore no state can 
obtain in the tribunals of other jurisdictions full 
faith and credit for its judicial proceedings if 
they are wanting in the due process of law 
enjoined by the fundamental law. Old Wayne 
Mut. Life Ass’n v. McDonough, 204 U.S. 8, 27S. 
Ct. 236, 51 L. Ed. 345, 1907 U.S. LEXIS 1525 
(1907). 

The decision of a state court that a person at 
the time of his death was a resident of such 
state is binding upon the courts of other states 
as to all persons. Tilt v. Kelsey, 207 U.S. 438, 28 
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S. Ct. 1, 52 L. Ed. 95, 1907 U.S. LEXIS 1199 
(1907). 

The refusal of a state court to treat a decree 
of dismissal in a federal court, as conclusive of 
a point left open, did not deny the full faith and 
credit to which it was entitled. Swift v. McPher- 
son, 232 U.S. 51, 34S. Ct. 239, 58 L. Ed. 499, 
1914 U.S. LEXIS 1459 (1914). 

The constitutional obligation of a state to 
give full faith and credit to the judgments of 
courts of other states cannot be escaped by the 
simple device of denying jurisdiction in such 
cases to courts otherwise competent. Kenney v. 
Supreme Lodge of World, Loyal Order of Moose, 
252 U.S. 411, 40 S. Ct. 371, 64 L. Ed. 638, 1920 
U.S. LEXIS 1519, 10 A.L.R. 716 (1920). 

State statutes which provide for substituted 
service against nonresidents and foreign corpo- 
rations will support judgments in personam 
which are entitled to full faith and credit pro- 
viding there exist certain minimum contacts 
within the territory of the forum which are of 
such a character that the maintenance of the 
suit does not offend the traditional notions of 
fair play and substantial justice. Schutt v. Com- 
mercial Travelers Mut. Accident Ass’n of Am., 
229 F.2d 158, 1956 U.S. App. LEXIS 3553 (2d 
Cir. 1956), cert. denied, 351 U.S. 940, 76 S. Ct. 
836, 100 L. Ed. 1466, 1956 U.S. LEXIS 940 
(1956). 

Judgment against foreign insurance com- 
pany doing business in Tennessee based on 
service on commissioner of insurance as autho- 
rized by §§ 56-319 — 56-321 (now §§ 56-2-502 
— 56-2-504, 56-3-105, 56-3-508, 56-3-509) and 
entered pro confesso was entitled to full faith 
and credit in foreign court. Schutt v. Commer- 
cial Travelers Mut. Accident Ass’n of Am., 229 
F.2d 158, 1956 U.S. App. LEXIS 3553 (2d Cir. 
1956), cert. denied, 351 U.S. 940, 76S. Ct. 836, 
100 L. Ed. 1466, 1956 U.S. LEXIS 940 (1956). 

The application of the doctrine of forum non 
conveniens so as to refuse jurisdiction in an 
action brought by a citizen of another state will 
not violate U.S. Const. art. 4 if jurisdiction 
would have also been refused if plaintiff had 
been a citizen of the forum state. Zurick v. 
Inman, 221 Tenn. 393, 426 S.W.2d 767, 1968 
Tenn. LEXIS 524 (1968). 

The entire record of proceedings in another 
state which had been properly authenticated 
pursuant to former Tenn. R. Civ. P. 44 (see now 
Tenn. R. Evid. 902) must be given full faith and 
credit. In re Riggs, 612 S.W.2d 461, 1980 Tenn. 
App. LEXIS 410 (Tenn. Ct. App. 1980), cert. 
denied, 450 U.S. 921, 101 S. Ct. 1370, 67 L. Ed. 
2d 349, 1981 U.S. LEXIS 876 (1981). 

A judgment is entitled to full faith and credit, 
even as to questions of jurisdiction, when the 
second court’s inquiry discloses that those 
questions have been fully and fairly litigated 
and finally decided in the court which rendered 
the original judgment. Harris v. Poole, 688 
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S.W.2d 78, 1984 Tenn. App. LEXIS 3445 (Tenn. 
Ct. App. 1984). 

When conflicting judgments are entered in 
two states, each of which would otherwise be 
entitled to full faith and credit in the federal 
court, it is the second judgment which must 
control. First Tenn. Bank v. Smith, 766 F.2d 
255, 1985 U.S. App. LEXIS 20109 (6th Cir. 
1985). 


4. —Application to Federal Courts. 

Congress has the power to prescribe what 
effect shall be given to the judicial proceedings 
of the courts of the United States. Embry v. 
Palmer, 107 U.S. 3, 2S. Ct. 25, 27 L. Ed. 346, 
1882 U.S. LEXIS 1197 (1883). 

Judgments rendered by federal courts when 
administering state laws must be given full 
faith and credit in every state. Bigelow v. Old 
Dominion Copper Mining & Smelting Co., 225 
U.S. 111, 32 S. Ct. 641, 56 L. Ed. 1009, 1912 
U.S. LEXIS 2074 (1912). 

The full faith and credit clause of U.S. Const. 
art. 4, § 1 does not apply to a judgment ren- 
dered by a federal district court in one state, as 
to a federal district court in another state. 
Baldwin v. Iowa State Traveling Men’s Ass’n, 
283 U.S. 522, 518. Ct. 517, 75 L. Ed. 1244, 1931 
U.S. LEXIS 163 (1931). 

A federal court is bound equally with the 
courts of the state in which it sits to observe the 
command of the full faith and credit clause. 
Bradford Elec. Light Co. v. Clapper, 286 U.S. 
145, 52 S. Ct. 571, 76 L. Ed. 1026, 1932 U.S. 
LEXIS 599, 82 A.L.R. 696 (1932). 

The full faith and credit clause, together with 
the legislation pursuant thereto, applies to ju- 
dicial proceedings in a state court drawn in 
question in an independent proceeding in the 
federal courts. American Sur. Co. v. Baldwin, 
287 U.S. 156, 53 S. Ct. 98, 77 L. Ed. 231, 1932 
U.S. LEXIS 11, 86 A.L.R. 298 (1932). 

A prior, unreviewed determination of a state 
administrative agency need not be given pre- 
clusive effect in a subsequent federal civil 
rights action. Elliott v. University of Tennessee, 
766 F.2d 982, 1985 U.S. App. LEXIS 20422 (6th 
Cir. Tenn. 1985), affd in part, 478 U.S. 788, 106 
S. Ct. 3220, 92 L. Ed. 2d 635, 1986 U.S. LEXIS 
142 (1986). 


5. —Effect in State of Rendition. 

Judgments of state courts have the same 
credit and validity in every other court in the 
United States which they have in the state 
where rendered. Hampton v. M’Connel, 16 U.S. 
234, 4 L. Ed. 378, 1818 U.S. LEXIS 361 (1818); 
Roche v. McDonald, 275 U.S. 449, 48 S. Ct. 142, 
72 L. Ed. 365, 1928 U.S. LEXIS 47, 53 A.L.R. 
1141 (1928). 

Judgments of other states enjoy, not the right 
of priority or privilege of lien which they have 
in the state where they are pronounced, but 
that only which the lex fori gives to them by its 
own laws in the character of foreign judgments. 
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Cole v. Cunningham, 133 U.S. 107, 10 S. Ct. 
269, 33 L. Ed. 538, 1890 U.S. LEXIS 1895 
(1890). 

New York judgment was entitled to same 
effect in Tennessee as given it by the courts of 
New York. Graybar Electric Co. v. New Amster- 
dam Casualty Co., 186 Tenn. 446, 211 S.W.2d 
903, 1948 Tenn. LEXIS 567 (1948). 

Dismissal of plaintiffs suit in New York 
against defendant by court of appeals of New 
York on the merits barred suit in Tennessee 
between the same parties on the same subject 
matter, since the New York judgment would bar 
a subsequent proceeding in New York. Graybar 
Electric Co. v. New Amsterdam Casualty Co., 
186 Tenn. 446, 211 S.W.2d 903, 1948 Tenn. 
LEXIS 567 (1948). ; 

Enrollment of the Mississippi judgment that 
the lien held by the bank had priority over the 
business’s possessory lien in the vehicle was 
affirmed because the appellate court disagreed 
with the business’s assertion that Tennessee 
law concerning priority should apply and its 
Tennessee common law possessory lien should 
retain superiority against the bank’s Missis- 
sippi judgment, when Tennessee law concern- 
ing the priority of possessory liens did not 
constitute an “age old rule” that had seldom 
been questioned, but rather, Tennessee case 
law showed that this area of the law had 
undergone many changes over the course of the 
last several decades and had, at times, granted 
prior lien holders priority over holders of liens 
of possession. Trustmark Nat’l Bank v. Miller, 
209 S.W.3d 54, 2006 Tenn. App. LEXIS 223 
(Tenn. Ct. App. Apr. 6, 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 981 (Tenn. Oct. 9, 
2006). 

In a lessor’s action to recover unpaid rent, the 
full faith and credit clause required the court to 
apply the doctrine of res judicata, as the state of 
New Hampshire would when the lessor had 
unsuccessfully sued the same lessee under the 
same lease in a New Hampshire court; because 
the New Hampshire default judgment against 
the lessor for the lessor’s failure to comply with 
the superior court discovery rules constituted a 
judgment on the merits barring a second suit 
alleging the same cause of action by the doc- 
trine of res judicata, the lessor’s Tennessee 
action against the same lessee under the same 
lease was barred by res judicata. Mitrano v. 
Houser, — S.W.3d —, 2007 Tenn. App. LEXIS 
312 (Tenn. Ct. App. May 16, 2007). 


6. —Judgments in Foreign States. 

The full faith and credit clause of the consti- 
tution does not extend to judgments of foreign 
states or nations unless the same is extended 
by treaty. Aetna Life Ins. Co. v. Tremblay, 223 
U.S. 185, 32 S. Ct. 309, 56 L. Ed. 398, 1912 U.S. 
LEXIS 2224 (1912). 

The full faith and credit clause applies only to 
states and territories of the United States and 
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not to foreign countries. In re De Franceschi’s 
Estate, 17 Tenn. App. 673, 70 S.W.2d 513, 1933 
Tenn. App. LEXIS 100 (Tenn. Ct. App. 1933). 

The only way another state’s judgment may 
be collaterally attacked is if the court lacked 
subject matter jurisdiction over the case, per- 
sonal jurisdiction over the parties or jurisdic- 
tion to render the particular judgment given, or 
unless the judgment was the product of extrin- 
sic fraud. Even if the judgment is wrong and 
could be reversed on appeal or set aside on 
direct attack, it is not subject to collateral 
attack. Hospital Underwriting Group v. Sum- 
mit Health, 63 F.3d 486, 1995 FED App. 0246P, 
1995 FED App. 246P, 1995 U.S. App. LEXIS 
24308 (6th Cir. Tenn. 1995). 

Full faith and credit clause required that the 
doctrine of res judicata be applied in one state 
to a judgment rendered in another state to the 
same extent that it applied in the state of its 
rendition; the attorney’s appeal in Tennessee 
was barred under res judicata where the Mis- 
sissippi supreme court had considered and 
ruled upon the issue of personal jurisdiction 
and sufficient service of process. First State 
Bank v. Wyssbrod, 124 S.W.3d 566, 2003 Tenn. 
App. LEXIS 511 (Tenn. Ct. App. 2003), appeal 
denied, — S.W.3d —, 2003 Tenn. LEXIS 1285 
(Tenn. 2003). 


7. —Defenses to Actions on Judgments. 


8. ——Lack of Jurisdiction. 

The jurisdiction of the court rendering a 
judgment may be inquired into when such 
judgment is sought to be enforced in another 
state. Thompson v. Whitman, 85 U.S. 457, 21 L. 
Ed. 897, 1873 U.S. LEXIS 1320 (1873); Thor- 
mann v. Frame, 176 U.S. 350, 20 S. Ct. 446, 44 
L. Ed. 500, 1900 U.S. LEXIS 1742 (1900); Dunn 
v. Dilks, 31 Ind. App. 673, 68 N.E. 1035, 1903 
Ind. App. LEXIS 193 (1908). 

The courts of a state will not give effect to a 
judgment of another state unless it affirma- 
tively appears by the record that the court had 
potential jurisdiction over the person of the 
defendant, as, where the defendant is a foreign 
corporation, that it was doing business in the 
state. Henning v. Planters’ Ins. Co., 28 F. 440, 
1886 U.S. App. LEXIS 1828 (C.C.W.D. Tenn. 
1886). 

A judgment in a state court having jurisdic- 
tion over the parties and the subject matter is 
binding in another state between the same 
parties in an action having the same issues and 
subject matter. Carpenter v. Strange, 141 U.S. 
87, 11 S. Ct. 960, 35 L. Ed. 640, 1891 US. 
LEXIS 2501 (U.S. May 25, 1891). 

Judgments rendered by the courts of states 
without having jurisdiction are not entitled to 
full faith and credit in the courts of other states. 
Old Wayne Mut. Life Ass’n v. McDonough, 204 
U.S. 8, 27S. Ct. 286, 51 L. Ed. 345, 1907 U.S. 
LEXIS 1525 (1907); Wetmore v. Karrick, 205 
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U.S. 141, 27S. Ct. 434, 51 L. Ed. 745, 1907 U.S. 
LEXIS 1441 (1907). 

When the judgment of a state court is sought 
to be given force and effect in another state, the 
courts of the latter state may inquire as to the 
jurisdiction of the court rendering the judg- 
ment, although the record may recite the nec- 
essary jurisdictional facts. Brown v. Fletcher’s 
Estate, 210 U.S. 82, 28S. Ct. 702, 52 L. Ed. 966, 
1908 U.S. LEXIS 1496 (1908). 

If a state court has jurisdiction to render a 
personal judgment, such judgment is enforce- 
able in another state, although no action could 
have been maintained in the latter state on the 
cause of action upon which the judgment was 
rendered. Fauntleroy v. Lum, 210 U.S. 230, 28 
S. Ct. 641, 52 L. Ed. 1039, 1908 U.S. LEXIS 
1506 (1908). 

Want of power of the court making it to 
enforce a decree does not affect its validity, and, 
if the court had jurisdiction at the inception of 
the case, courts of other states must give it full 
faith and credit. Michigan Trust Co. v. Ferry, 
228 U.S. 346, 33 S. Ct. 550, 57 L. Ed. 867, 1913 
U.S. LEXIS 2378 (1913). 

A judgment of a sister state against a non- 
resident is not entitled to recognition where 
jurisdiction was not acquired. Baker v. Baker, 
Eccles & Co., 242 U.S. 394, 37S. Ct. 152, 61 L. 
Ed. 386, 1917 U.S. LEXIS 2201 (1917). 

A judgment is entitled to full faith and credit 
even as to questions of jurisdiction where in- 
quiry by the court in the second state discloses 
that those questions were fairly litigated and 
finally decided in the court which rendered the 
original judgment. Abernathy v. Chambers, 482 
S.W.2d 129, 1972 Tenn. LEXIS 351 (Tenn. 
1972). 

A judgment of a court of another state, if void 
for lack of jurisdiction, is not entitled to full 
faith and credit. Southern R. Co. v. Williams, 
141 Tenn. 46, 206 S.W. 186, 1918 Tenn. LEXIS 
66 (1918). 

Although final judgments entered by courts 
of other states are ordinarily conclusive, U.S. 
Const. art. 4, § 1 does not compel other states 
to grant these judgments full faith and credit 
when it is shown that the court entering the 
judgment did not have personal jurisdiction 
over the party against whom the judgment is 
sought to be enforced. Four Seasons Gardening 
& Landscaping, Inc. v. Crouch, 688 S.W.2d 439, 
1984 Tenn. App. LEXIS 3449 (Tenn. Ct. App. 
1984). 

While foreign judgments are ordinarily en- 
titled to full faith and credit in Tennessee’s 
courts, they are subject to the same defenses 
and may be vacated or reopened on the same 
grounds and procedures used to vacate or re- 
open Tennessee judgments. Remington Invs., 
Inc. v. Obenauf, 1 S.W.3d 666, 1999 Tenn. App. 
LEXIS 227 (Tenn. Ct. App. 1999). 


9. —-—w—Personal Service Requirement. 
Personal judgments cannot be rendered 
against nonresidents upon notice by publica- 
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tion alone. Pennoyer v. Neff, 95 U.S. 714, 24 L. 
Ed. 565, 1877 U.S. LEXIS 2227 (1878). 

If, under a power of attorney given to confess 
a judgment, a judgment can be confessed only 
in favor of a certain person, and judgment is 
confessed in favor of another person, the valid- 
ity of such judgment may be disputed in an- 
other state. National Exch. Bank v. Wiley, 195 
U.S. 257, 25 S. Ct. 70, 49 L. Ed. 184, 1904 U.S. 
LEXIS 717 (1904). 

Judgment taken against a person induced to 
come into a state is binding in the state of the 
residence of such person. Jaster v. Currie, 198 
U.S. 144, 25S. Ct. 614, 49 L. Ed. 988, 1905 U.S. 
LEXIS 1146 (1905). 

Judgments rendered in a state by consent of 
the parties must be recognized in other states. 
Harding v. Harding, 198 U.S. 317, 25S. Ct. 679, 
49 L. Ed. 1066, 1905 U.S. LEXIS 1107 (1905). 

The courts of one state are not required to 
give full faith and credit to a judgment ren- 
dered against a foreign corporation by default 
in another state on service of process upon an 
agent appointed to accept service after the 
corporation had withdrawn from the state and 
ceased to do business therein and had revoked 
the authority of the agent to accept service of 
process. Hunter v. Mutual Reserve Life Ins. Co., 
218 U.S. 573, 31S. Ct. 127, 54 L. Ed. 1155, 1910 
U.S. LEXIS 2052 (1910). 

An executor who has removed from the juris- 
diction is bound by a personal judgment for 
devastavit rendered in the administration pro- 
ceedings upon constructive service by the pro- 
bate court appointing him, in favor of an ad- 
ministrator de bonis non, if the local law 
permits such practice, since, if a judicial pro- 
ceeding is begun with jurisdiction over the 
person, it is within the power of the state to 
bind him by every subsequent order in the 
cause. Michigan Trust Co. v. Ferry, 228 U.S. 
346, 33 S. Ct. 550, 57 L. Ed. 867, 1913 U.S. 
LEXIS 2378 (1913). 

A judgment in personam, rendered without 
personal service within the jurisdiction, or an 
entry of appearance is not entitled to full faith 
and credit in other states. Flexner v. Farson, 
248 U.S. 289, 39 S. Ct. 97, 63 L. Ed. 250, 1919 
U.S. LEXIS 2310 (1919). 

Where suit was filed in Florida against de- 
fendant, a resident of Tennessee, as executor of 
estate, and attorneys for defendant appeared 
only as counsel for defendant in a representa- 
tive capacity, a personal judgment against de- 
fendant by Florida court was not entitled to due 
faith and credit in proceeding on judgment in 
Tennessee. Baskin v. Montedonico, 26 F. Supp. 
894, 1939 U.S. Dist. LEXIS 3229 (W.D. Tenn. 
1939), affd, 115 F.2d 837, 1940 U.S. App. 
LEXIS 3003 (6th Cir. Tenn. 1940). 


10. ——Fraud or Mistake. 
The full faith and credit clause does not 
prevent inquiring into the question of whether 


111 


a judgment is founded on, and impeachable for, 
a manifest fraud. Cole v. Cunningham, 133 U.S. 
107, 10 S. Ct. 269, 33 L. Ed. 538, 1890 U.S. 
LEXIS 1895 (1890). 

When a state court has jurisdiction over the 
subject matter of the action, and acquires juris- 
diction over the parties, irregularities in the 
subsequent proceedings cannot be set up to 
defeat the enforcement of a decree or judgment 
rendered in such cause when an action to 
enforce the same is brought in another state. 
Laing v. Rigney, 160 U.S. 531, 16 S. Ct. 366, 40 
L. Ed. 525, 1896 U.S. LEXIS 2118 (1896). 

A judgment obtained upon perjured testi- 
mony is entitled to full faith and credit until set 
aside by the court of the state in which the 
judgment was rendered. Allard v. La Plain, 147 
Wash. 497, 266 P. 688, 1928 Wash. LEXIS 597 
(1928). 

A judgment of a court of general jurisdiction 
of another state which had jurisdiction of the 
judgment defendant and of the subject matter, 
though voidable for plaintiffs fraud in repre- 
senting to the defendant that the action would 
be dismissed and that it would be unnecessary 
for the defendant to appear thereto, and there- 
after taking a judgment by default, was not 
void nor subject to collateral attack; the defen- 
dant’s remedy being by proper proceeding in 
the court which rendered it. Burley Tobacco 
Growers Coop. Ass’n v. Roeder, 88 Ind. App. 
649, 165 N.E. 330, 1929 Ind. App. LEXIS 29 
(1929). 


11. ——Public Policy. 

If rights are asserted in a state under a 
judgment rendered in another state, the court 
in which such rights are asserted may inquire 
into the validity of such judgment; and a state 
may provide by law that a decree of a divorce 
between parties who are residents of such 
state, rendered in another state in violation of 
such law, shall be void in the state where such 
parties reside, and the courts of such state may 
refuse to recognize such decree. Andrews v. 
Andrews, 188 U.S. 14, 23 S. Ct. 237, 47 L. Ed. 
366, 1903 U.S. LEXIS 1266 (1903); German 
Sav. & Loan Soc’y v. Dormitzer, 192 U.S. 125, 24 
S. Ct. 221, 48 L. Ed. 373, 1904 U.S. LEXIS 1039 
(1904). 

The courts of a state may refuse to enforce a 
judgment of a court of another state when to 
permit a recovery would be against the public 
policy of the former state. Finney v. Guy, 189 
U.S. 335, 23 S. Ct. 558, 47 L. Ed. 839, 1903 U.S. 
LEXIS 1357 (1903). But see Fauntleroy v. Lum, 
210 U.S. 230, 28 S. Ct. 641, 52 L. Ed. 1039, 1908 
U.S. LEXIS 1506 (1908). 

Collective bargaining contract rider, which 
would exclude nonunion employees from em- 
ployment in Tennessee on shipments out of 
Kentucky passing through Tennessee, violated 
the Tennessee Open Shop Law and the fixed 
public policy of Tennessee, and thus was unen- 
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forceable in Tennessee even though legal and 
enforceable in Kentucky where it was added to 
the contract. Martin v. Dealers Transport Co., 
48 Tenn. App. 1, 342 S.W.2d 245, 1960 Tenn. 
App. LEXIS 104 (Tenn. Ct. App. 1960). 

U.S. Const. art. 4, § 1 does not require that 
full faith and credit be given to foreign judg- 
ments when to do so would violate the strong 
public policy of the state in which the judgment 
is sought to be enforced. Four Seasons Garden- 
ing & Landscaping, Inc. v. Crouch, 688 S.W.2d 
439, 1984 Tenn. App. LEXIS 3449 (Tenn. Ct. 
App. 1984). 


12. ——Statute of Limitations. 

A state may prescribe a period of limitation 
for suits on foreign judgments, shorter than 
that prescribed in the state in which the judg- 
ment was rendered. M’Elmoyle v. Cohen, 38 
U.S. 312, 10 L. Ed. 177, 1839 U.S. LEXIS 439 
(1839). 

The statute providing that judgments cannot 
be enforced which are obtained in other states 
on causes of action barred by the statute of 
limitations of the state enacting the statute is 
invalid. Christmas v. Russell, 72 U.S. 290, 18 L. 
Ed. 475, 1866 U.S. LEXIS 938 (1866). 

The limitation of actions is governed by the 
lex fori, and is controlled by the legislation of 
the state in which the action is brought, as 
construed by the highest court of that state, 
even if the legislative act or the judicial con- 
struction differs from that prevailing in other 
jurisdictions. Great W. Tel. Co. v. Purdy, 162 
U.S. 329, 16S. Ct. 810, 40 L. Ed. 986, 1896 U.S. 
LEXIS 2208 (1896). 


13. —Parties to Judgment. 

If a party to an action dies, and the suit is 
revived against his personal representative, a 
judgment rendered in the suit will not be con- 
clusive as to interested parties in another state. 
Brown v. Fletcher’s Estate, 210 U.S. 82, 28 S. 
Ct. 702, 52 L. Ed. 966, 1908 U.S. LEXIS 1496 
(1908). 

The constitutional provision requiring full 
faith and credit to be given by each state to 
judgments rendered in other states does not 
apply to persons who are not parties to such 
judgments. Bagley v. General Fire Extin- 
guisher Co., 212 U.S. 477, 29 S. Ct. 341, 53 L. 
Ed. 605, 1909 U.S. LEXIS 1831 (1909). 

Full faith and credit is not denied a judgment 
of a Washington court in an action brought by 
the administratrix appointed under the laws of 
Tennessee, by the bringing of a suit by the 
mother in Idaho as an heir for the killing of her 
son, the mother not being a party to the suit 
that was brought by the administratrix for such 
death. Spokane & LE.R.R. v. Whitley, 237 U.S. 
487, 35 S. Ct. 655, 59 L. Ed. 1060, 1915 U.S. 
LEXIS 1358 (1915). 

A decree of a court of the home state of a life 
insurance company issuing benefit certificates 
is denied the full faith and credit to which it is 
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entitled under U.S. Const. art. 4, § 1, where 
another state court excludes it from evidence in 
a suit brought by a beneficiary, not a party to 
the former suit, where the question was as to 
the right to make advances from its mortuary 
fund to pay death claims, and make assess- 
ments to replenish such fund. Hartford Life 
Ins. Co. v. Ibs, 237 U.S. 662, 35S. Ct. 692, 59 L. 
Ed. 1165, 1915 U.S. LEXIS 1381 (1915). 

A judgment of a state court against an ex- 
press company is not denied full faith and 
credit by the refusal of another state to treat 
such judgment as a bar to the right of the 
consignor to hold the express company lable 
for the value of C. O. D. consigned goods, where 
such refusal was based upon the express com- 
pany’s failure to prove that it gave consignor 
prompt notice of pendency of such replevin suit. 
Wells Fargo & Co. Express v. Ford, 238 U.S. 
503, 35 S. Ct. 864, 59 L. Ed. 1431, 1915 U.S. 
LEXIS 1582 (1915). 

The full faith and credit clause does not make 
judgments binding on those who were neither 
party nor privy to the proceedings in which 
they were rendered. Blodgett v. Silberman, 277 
U.S. 1, 48 S. Ct. 410, 72 L. Ed. 749, 1928 U.S. 
LEXIS 670 (1928). 


14. —Particular Proceedings. 


15. ——Adoption. 

An adoption decree of another state was not 
entitled to full faith and credit when no notice 
of the proceedings had been given to the puta- 
tive father who had gone to great lengths to 
exert full responsibility for his child. In re 
Riggs, 612 S.W.2d 461, 1980 Tenn. App. LEXIS 
410 (Tenn. Ct. App. 1980), cert. denied, 450 U.S. 
921, 101 S. Ct. 1370, 67 L. Ed. 2d 349, 1981 
U.S. LEXIS 876 (1981). 


16. —— -—Alienation of Affections. 

Even though Tennessee has abolished actions 
for alienation of affection, the judgment of a 
sister state based upon that cause of action was 
entitled to full faith and credit. Francis v. 
Francis, 945 S.W.2d 752, 1996 Tenn. App. 
LEXIS 780 (Tenn. Ct. App. 1996), appeal de- 
nied, — S.W.2d —, 1997 Tenn. LEXIS 240 
(Tenn. May 5, 1997). 


17. ——Attachment and Garnishment. 

Garnishment of wages outside of state where 
debtor resides, right of garnishee to protection 
against subsequent proceedings by debtor. Chi- 
cago, Rock Island & Pac. Ry. v. Sturm, 174 U.S. 
710, 19 S. Ct. 797, 48 L. Ed. 1144, 1899 U.S. 
LEXIS 1529 (1899). 

Attachment and garnishment, when judg- 
ments rendered in a state, must be recognized 
in other states. Harris v. Balk, 198 U.S. 215, 25 
S. Ct. 625, 49 L. Ed. 1023, 1905 U.S. LEXIS 
1122 (1905); Louisville & N.R.R. v. Deer, 200 
U.S. 176, 26S. Ct. 207, 50 L. Ed. 426, 1906 U.S. 
LEXIS 1465 (1906); Sistare v. Sistare, 218 U.S. 
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1, 30S. Ct. 682, 54 L. Ed. 905, 1910 U.S. LEXIS 
2000 (1910). 

Jurisdiction in garnishment of a debt due 
from a railway company to a nonresident em- 
ployee may be acquired without notice to or 
service of process upon him (other than an 
extrajudicial notice given by the garnishee), so 
as to make the judgment in the garnishment 
proceedings valid as to him, and entitle it to full 
faith and credit in the state where he resides. B 
& O.R.R. v. Hostetter, 240 U.S. 620, 36 S. Ct. 
475, 60 L. Ed. 829, 1916 U.S. LEXIS 1491 
(1916). 

Former Code 1932, § 9406 which permitted 
creditor of a nonresident debtor to attach a 
resident debtor who owed a nonresident debtor 
of the principal debtor was a violation of due 
process and a decree resting on an application 
of such statute would not be entitled to full 
faith and credit. Dickson v. Simpson, 172 Tenn. 
680, 113 S.W.2d 1190, 1937 Tenn. LEXIS 113, 
116 A.L.R. 380 (1937). 


18. —-—Corporations. 

Where, under the laws of a state, an action 
can be maintained against a stockholder after 
the recovery of an unsatisfied judgment against 
the corporation and a judgment against such 
corporation is recovered in such state, the 
courts of another state are bound to entertain 
an action against a stockholder of such corpo- 
ration, and the judgment is conclusive against 
the corporation as well as binding on the stock- 
holder. Hancock Nat'l Bank v. Farnum, 176 
U.S. 640, 20S. Ct. 506, 44 L. Ed. 619, 1900 U.S. 
LEXIS 1761 (1900). 

A curative statute allowing foreign corpora- 
tions who had not complied with the registra- 
tion laws to sue on complying therewith, on 
contracts made before registration, is valid, and 
a judgment enforcing such a contract in a state 
court after the enactment of the curative stat- 
ute does not deny full faith and credit to a 
judgment of a federal court denying relief solely 
on the ground of noncompliance with the regis- 
tration law. West Side Belt R.R. v. Pittsburgh 
Constr. Co., 219 U.S. 92, 31S. Ct. 196, 55 L. Ed. 
107, 1911 U.S. LEXIS 1621 (1911). 

The legislature of another state has no au- 
thority to enact a statute which deprives courts 
of this state of their jurisdiction to administer 
upon local assets of a foreign corporation domi- 
ciled in such other state, in accordance with the 
law of the forum. Davis v. Amra Grotto 
M.O.V.P.E.R., Inc., 170 Tenn. 19, 91 S.W.2d 294, 
1935 Tenn. LEXIS 102, 106 A.L.R. 1511 (1935). 

New York judgment obtained pursuant to 
arbitration agreement between New York cor- 
poration and Tennessee corporation was valid 
and entitled to due faith and credit. Hirsch 
Fabrics Corp. v. Southern Athletic Co., 98 F. 
Supp. 436, 1951 U.S. Dist. LEXIS 2243 (E.D. 
Tenn. 1951). 


19. ——Insurance. 
The full faith and credit due from the New 
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York courts under U.S. Const. art. 4, § ltoa 
Massachusetts judgment, which holds that a 
mutual benefit society incorporated in that 
state has the power under its charter and 
bylaws to increase its assessment rates, re- 
quires that the courts of the former state, when 
called upon to consider the validity of such 
increase as to members of a New York subordi- 
nate council, recognize the controlling effect of 
the Massachusetts law, as established by that 
court. Supreme Council of Royal Arcanum v. 
Green, 237 U.S. 531, 35 S. Ct. 724, 59 L. Ed. 
1089, 1915 U.S. LEXIS 1362 (1915). 

In an action against a nonresident benefi- 
ciary of a life insurance policy who has posses- 
sion of the policy, with notes by publication, the 
court has no jurisdiction over the person or the 
res, and any judgment would not be entitled to 
full faith and credit hereunder and would not 
bar beneficiary’s rights under the policy. Ed- 
wards v. New York Life Ins. Co., 173 Tenn. 102, 
114 S.W.2d 808, 1938 Tenn. LEXIS 2 (1938). 

In suit by beneficiary to recover on certificate 
of fraternal insurance issued by organization 
incorporated in Nebraska based on provision 
authorizing issuance of life membership certifi- 
cate after payment of dues for period of twenty- 
five years, the court under due faith and credit 
clause of United States constitution was re- 
quired to recognize decision by Nebraska court 
holding life membership provision ultra vires 
and void. Sovereign Camp, W.O.W. v. White, 
183 Tenn. 622, 194 S.W.2d 471, 1946 Tenn. 
LEXIS 246 (1946). 


20. ——Marriage and Divorce. 

If a court having jurisdiction determines that 
no marriage exists between parties, the judg- 
ment of such court must be respected in other 
states. Everett v. Everett, 215 U.S. 203, 30 S. 
Ct. 70, 54 L. Ed. 158, 1909 U.S. LEXIS 1748 
(1909). 

The courts of Tennessee may enforce by con- 
tempt or other equitable process decrees of 
foreign courts awarding custody of children 
and/or child support. Strube v. Strube, 53 Tenn. 
App. 88, 379 S.W.2d 44, 1963 Tenn. App. LEXIS 
131 (Tenn. Ct. App. 1963). 

Where Georgia court awarded custody of chil- 
dren to wife in divorce decree and ordered child 
support payments by husband and husband 
wrongfully deprived wife, subsequently domi- 
ciled in Florida, of custody and removed himself 
and children to Tennessee, Tennessee court 
could hear issue of custody of children insofar 
as it related to the welfare of the children but 
could properly limit the issues to question as to 
whether there had been any agreement to 
change custody and whether conduct of wife 
showed she was so unfit as to shock the con- 
science of the court to enforce the Georgia 
decree. Strube v. Strube, 53 Tenn. App. 88, 379 
S.W.2d 44, 1963 Tenn. App. LEXIS 131 (Tenn. 
Ct. App. 1963). 
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Where husband who resided in South Caro- 
lina brought suit in South Carolina for divorce 
and wife who at time was residing in Tennessee 
appeared specially in the South Carolina action 
to contest jurisdiction alleging she was resident 
of Tennessee, the determination of the South 
Carolina court as to residency on the date of 
such determination was res judicata in Tennes- 
see, but where wife charged a specific act of 
cruel and unusual treatment occurring after 
such date in Tennessee, wife could bring di- 
vorce action in Tennessee notwithstanding pen- 
dency of husband’s divorce action in South 
Carolina. Atchley v. Atchley, 585 S.W.2d 614, 
1978 Tenn. App. LEXIS 358 (Tenn. Ct. App. 
1978). 

The principle of comity has long been applied 
in this state to foreign divorce decrees. Her- 
rington v. Boatright, 633 S.W.2d 781, 1982 
Tenn. App. LEXIS 480 (Tenn. Ct. App. 1982). 

Tennessee was home state in situation where 
wife sued for divorce, child support and ali- 
mony in Tennessee, received temporary decree 
not to her liking, moved to Texas, sued for 
divorce, child support and alimony and received 
decree to her liking before Tennessee proceed- 
ings became final, and Texas courts were with- 
out subject matter jurisdiction and should have 
given the Tennessee temporary decree full faith 
and credit. Salisbury v. Salisbury, 657 S.W.2d 
761, 1983 Tenn. App. LEXIS 698 (Tenn. Ct. 
App. 1983). 


21. ——-—Domicile, Residence and Ser- 
vice. 

The courts of the state which is the domicile 
of the husband, and the only matrimonial do- 
micile, have jurisdiction to render a decree of 
divorce in his favor, which decree is entitled to 
full faith and credit in the District of Columbia. 
Thompson v. Thompson, 226 U.S. 551, 33S. Ct. 
129, 57°L. Ed.’ 347, 1913 U.S. LEXIS | 2263 
(1913). 

A divorce decree obtained in a state after 
acquisition of simulated residence and without 
actual service on the other spouse is not bind- 
ing outside such state. Friedenwald v. Frieden- 
wald, 16 F.2d 509, 1926 U.S. App. LEXIS 3892 
(D.C. Cir. 1926), cert. denied, 273 U.S. 763, 47 
S. Ct. 476, 71 L. Ed. 879, 1927 U.S. LEXIS 899 
(1927). 

A bona fide domicile in the divorce forum is 
essential to confer jurisdiction of the subject 
matter, and one state may decline to recognize 
a decree of divorce rendered in the court of 
another where, contrary to the findings of the 
latter in rendering the decree, the courts of the 
former find that the plaintiff in the divorce suit 
had not acquired such a domicile in the divorce 
forum, at least where that issue had not been 
litigated in a truly adversary proceeding. 
Hamm v. Hamm, 30 Tenn. App. 122, 204 8.W.2d 
113, 1947 Tenn. App. LEXIS 125, 175 A.L.R. 
523 (1947). 
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A divorce decree, otherwise valid, obtained in 
one state against a nonresident defendant 
without appearance and upon constructive ser- 
vice of process only, is entitled to extraterrito- 
rial recognition under the full faith and credit 
clause. Hamm v. Hamm, 30 Tenn. App. 122, 204 
S.W.2d 113, 1947 Tenn. App. LEXIS 125, 175 
A.L.R. 523 (1947). 

Where at time divorce proceedings were in- 
stituted in Ohio court and at time decree was 
entered children of the parties were domiciled 
in Tennessee and where wife was given no 
notice of the hearing, the Ohio decree was not 
entitled to full faith and credit as to custody of 
the children and did not bar subsequent suit by 
wife in Tennessee for custody. Burden v. Bur- 
den, 44 Tenn. App. 312, 313 S.W.2d 566, 1957 
Tenn. App. LEXIS 158 (Tenn. Ct. App. Oct. 23, 
1957). 

Tennessee courts were required to give full 
faith and credit to divorce decree entered in 
Texas, the marital domicile, upon constructive 
service with a copy of the bill being served on 
defendant in Tennessee in accordance with 
Texas statute. Burton v. Burton, 52 Tenn. App. 
484, 376 S.W.2d 504, 1963 Tenn. App. LEXIS 
108 (Tenn. Ct. App. 1963). 


22. ——-—Alimony and Property. 

Judgments for alimony are protected by the 
constitutional provision requiring full faith and 
credit to be given to judgments of other states. 
Sistare v. Sistare, 218 U.S. 1, 30S. Ct. 682, 54 
L. Ed. 905, 1910 U.S. LEXIS 2000 (1910). 

A foreign judgment for alimony can be en- 
forced by remedy of sequestration or attach- 
ment for contempt providing the foreign judg- 
ment is enforceable by same equitable remedies 
in state where judgment was originally en- 
tered. Thones v. Thones, 185 Tenn. 124, 203 
S.W.2d 597, 1947 Tenn. LEXIS 311 (1947). 

Decree of divorce in favor of husband ren- 
dered in Michigan where parties were residents 
was entitled to full faith and credit, but that 
part of decree vesting title in husband of prop- 
erty in Tennessee on condition of payment to 
state of Michigan in the sum of $250.90 in lieu 
of dower of wife who was confined to mental 
institution in Michigan should wife fail to sign 
a quit claim deed was not entitled to full faith 
and credit, since decree was a fraud on its face 
as effect was to require wife to pay debt to state 
of Michigan for her care for which husband 
alone was liable. Clouse v. Clouse, 185 Tenn. 
666, 207 S.W.2d 576, 1948 Tenn. LEXIS 506 
(1948). 

Refusal of state supreme court to give credit 
to judgment of sister state for alimony because 
it was subject to modification is a ruling upon a 
federal right, and the sufficiency of the grounds 
for denial is for the United States supreme 
court to decide, and while the United States 
supreme court will give deference to the opinion 
of the court of the forum in determining the 
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applicable law of the state which rendered the 
judgment sought to be enforced, the view of 
such latter court is not conclusive, and where 
prima facie validity of judgment rendered in 
North Carolina was not overcome, the supreme 
court of Tennessee was required to give full 
faith and credit to North Carolina decree. Bar- 
ber v. Barber, 323 U.S. 77, 65 S. Ct. 137, 89 L. 
Ed. 82, 1944 U.S. LEXIS 45, 157 A.L.R. 163 
(1944). 

Public policy of Tennessee limits the right of 
a wife to recover alimony from a husband who 
has obtained a divorce on constructive service 
in another state to cases where Tennessee is or 
was the matrimonial domicile. Burton v. Bur- 
ton, 52 Tenn. App. 484, 376 S.W.2d 504, 1963 
Tenn. App. LEXIS 108 (Tenn. Ct. App. 1963). 

Where Texas was the matrimonial domicile, 
wife could not maintain suit in Tennessee for 
alimony after divorce decree had been entered 
in Texas upon constructive service. Burton v. 
Burton, 52 Tenn. App. 484, 376 S.W.2d 504, 
1963 Tenn. App. LEXIS 108 (Tenn. Ct. App. 
1963). 


23. —-—Probate Proceedings. 

Probate proceedings in a court of a foreign 
state are judicial proceedings to the record of 
which full faith and credit is to be given when 
authenticated conformably to the federal act. 
Jacobs v. Willis’ Heirs, 147 Tenn. 539, 249 S.W. 
815, 1922 Tenn. LEXIS 64 (1922). 

Where the court in one state has jurisdiction 
to appoint an administrator, his judgment in 
the exercise of such jurisdiction is conclusive in 
another state. Louisville & N.R.R. v. Jones’ 
Adm’r, 215 Ky. 774, 286 S.W. 1071, 1926 Ky. 
LEXIS 801, 53 A.L.R. 1255 (1926). 


24, —-——Claims and Creditors. 

Tennessee creditor of a testatrix who died 
domiciled in another state leaving assets in 
Tennessee was not obligated to file a claim in 
the courts of such other state in order to subject 
the Tennessee assets to such claim, and where 
such creditor did not subject himself to the 
courts of such other state and was not a party to 
the probate proceedings there, the probate pro- 
ceedings in such state were not res judicata as 
to the right of such creditor to maintain a suit 
in Tennessee against an administrator ap- 
pointed under the provisions of § 30-103 (now 
§ 30-1-103) and were not entitled to full faith 
and credit as to such issue. Fisher v. Durand, 
179 Tenn. 635, 169 S.W.2d 671, 1940 Tenn. 
LEXIS 73 (1940). 


25. ———Descent and Alienation. 

The descent and alienation of real estate is 
governed by the law of the state of its location, 
and courts of other states cannot render judg- 
ments or decrees which affect the title to such 
lands, and courts are not required to give full 
faith and credit to judgments affecting the title 
to lands which are rendered by courts of other 
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states. Fall v. Eastin, 215 U.S. 1, 30S. Ct. 3, 54 
L. Ed. 65, 1909 U.S. LEXIS 1726 (1909); Olm- 
sted v. Olmsted, 216 U.S. 386, 30S. Ct. 292, 54 
L. Ed. 530, 1910 U.S. LEXIS 1904 (1910). 


26. ———Wills. 

A will of lands duly recorded in one state, so 
as to be evidence in the courts of that state, is 
rendered evidence thereby in the courts of 
every other state, where the record on its face 
shows the requisite solemnities of the state 
where the land lies. M’Dowell v. Peyton, 23 U.S. 
454, 6 L. Ed. 364, 1825 U.S. LEXIS 239 (1825). 

When a state court having jurisdiction ad- 
mits a will to probate, and proceeds under the 
law to administer, settle, and distribute the 
estate of the testator, the proceedings of such 
court which come within its jurisdiction are 
conclusive upon the courts of other states. Tilt 
v. Kelsey, 207 U.S. 43, 28 S. Ct. 1, 52 L. Ed. 95, 
1907 U.S. LEXIS 1199 (1907). 

The decree of a Texas court admitting a will 
to probate is not denied full faith and credit by 
a judgment of a Louisiana court annulling the 
will on the grounds that the testator died 
domiciled in Louisiana. Burbank v. Ernst, 232 
U.S. 162, 34S. Ct. 299, 58 L. Ed. 551, 1914 U.S. 
LEXIS 1404 (1914). 

Although the full faith and credit clause 
applies only to states and territories of the 
United States, yet under §§ 32-501 — 32-505 
(now §§ 32-5-101 — 32-5-105) a will duly pro- 
bated in a foreign country may be probated in 
this state, the state of the testator’s domicile, in 
which the deceased left property. In re De 
Franceschi’s Estate, 17 Tenn. App. 673, 70 
S.W.2d 513, 1933 Tenn. App. LEXIS 100 (Tenn. 
Ct. App. 1933). 

Where jurisdiction of Mississippi court to 
probate will in solemn form was fully litigated 
in that court, Tennessee courts were required to 
give full faith and credit to Mississippi decree 
in subsequent Tennessee suit to remove cloud 
from title of realty involved in such probate. 
Abernathy v. Chambers, 482 S.W.2d 129, 1972 
Tenn. LEXIS 351 (Tenn. 1972). 


27. ——Receivership. 

A receiver appointed by a foreign court with 
title to property or claim has a right under the 
full faith and credit clause to maintain an 
action in a local court but such rule does not 
authorize bringing of suit to recover personal 
property by a chancery receiver who is merely 
authorized to sue and recover the property or 
its value by virtue of his appointment rather 
than by virtue of title vested by statute or 
actual assignment. De Laney Furniture Co. v. 
Magnavox Co. of Tennessee, 222 Tenn. 329, 435 
S.W.2d 828, 1968 Tenn. LEXIS 511 (1968). 
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28. ——Trusts. 

Activity of the trustees, both in the collection 
and payment of money in Tennessee under the 
national bituminous coal wage agreement, con- 
stituted “minimum contact” to make the trust 
subject to substituted service of process under 
Tennessee statutes in suits by pension claim- 
ants and by coal producers seeking refund of 
moneys allegedly illegally collected by the 
trust. Rittenberry v. Lewis, 222 F. Supp. 717, 
1963 U.S. Dist. LEXIS 7196 (E.D. Tenn. 1963), 
aff'd, 333 F.2d 573, 1964 U.S. App. LEXIS 4991, 
64 Labor Relations Fed. & State (P-H) P92423 
(6th Cir. Tenn. 1964). 

The 1963 statutory amendment to Code 
§ 20-223 (now § 20-2-202) contemplated and 
was sufficient to accomplish the purpose of 
regulating the doing of business in Tennessee 
by nonresident trusts by providing for substi- 
tuted personal service upon the trustees of the 
trust fund through the secretary of state, al- 
though it literally provided for service upon 
“nonresident trusts” rather than trustees. Rit- 
tenberry v. Lewis, 222 F. Supp. 717, 1963 U.S. 
Dist. LEXIS 7196 (E.D. Tenn. 1963), aff'd, 333 
F.2d 573, 1964 U.S. App. LEXIS 4991, 64 Labor 
Relations Fed. & State (P-H) P92423 (6th Cir. 
Tenn. 1964). 

Under the national bituminous coal wage 
agreement, the trust fund had numerous ben- 
eficiaries in Tennessee, resorted to court action 
in Tennessee courts, maintained an area medi- 
cal office in Knoxville, and sent representatives 
and auditors to visit applicants and check em- 
ployers’ records; and these facts satisfy the test 
of doing business in Tennessee within the “sub- 
stituted service” statute. Rittenberry v. Lewis, 
222 F. Supp. 717, 1963 U.S. Dist. LEXIS 7196 
(E.D. Tenn. 1963), affd, 333 F.2d 573, 1964 U.S. 
App. LEXIS 4991, 64 Labor Relations Fed. & 
State (P-H) P92423 (6th Cir. Tenn. 1964). 


29. —-—Workers’ Compensation Benefits. 

The full faith and credit clause did not pre- 
clude suit in Tennessee for workers’ compensa- 
tion benefits under Tennessee law on ground 
that such benefits had been obtained in Vir- 
ginia under Virginia law. True v. Amerail Corp., 
584 S.W.2d 794, 1979 Tenn. LEXIS 475 (Tenn. 
1979) (suit in Tennessee was barred on other 
grounds). 


30. ——Child Custody. 

The Parental Kidnapping Prevention Act, 28 
U.S.C. 1738A, governs how full faith and credit 
must be extended to child custody determina- 
tions. Salisbury v. Salisbury, 657 S.W.2d 761, 
1983 Tenn. App. LEXIS 698 (Tenn. Ct. App. 
1983). 


§ 2. [Privileges and immunities — Fugitives from justice and ser- 
vice.] — [1.] The citizens of each state shall be entitled to all privileges and 
immunities of citizens in the several states. 
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[2.] A person charged in any state with treason, felony, or other crime, who 
shall flee from justice, and be found in another state, shall on demand of the 
executive authority of the state from which he fled, be delivered up, to be 
removed to the state having jurisdiction of the crime. 

[3.] No person held to service or labor in one state, under the laws thereof, 
escaping into another, shall, in consequence of any law or regulation therein, 
be discharged from such service or labor, but shall be delivered up on claim of 


the party to whom such service or labor may be due. 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by the compiler. 

Textbooks. Tennessee Criminal Practice 
and Procedure (Raybin), §§ 2.2, 2.48. 

Law Reviews. State Defiance of Bankruptcy 
Law (Kenneth N. Klee, James O. Johnston, 
Eric Winston), 52 Vand. L. Rev. 1527 (1999). 

Tennessee Judicial Activism: Renaissance of 
Federalism, 49 Tenn. L. Rev. 135 (1981). 

Attorney General Opinions. Chiropractic 
license renewal, OAG 95-006 (2/8/95). 

Constitutionality of the proposed “Wilson 


County adequate facilities tax,” OAG 96-066 
(4/9/96). 

Requirement of Tennessee work experience 
for grandfathered physician assistant licens- 
ing, OAG 98-059 (3/9/98). 

Persons who are not citizens of Tennessee are 
denied access to public records, and such denial 
does not violate the privileges and immunities 
clause of the United States constitution, OAG 
01-182 (8/22/01). 

Cited: Dean v. Herrington, 668 F. Supp. 646, 
1987 U.S. Dist. LEXIS 7925 (E.D. Tenn. 1987). 
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32. |—-Charges Pending in Both States. 


1. Clause 1. 


2. —Construction. 

The court will not attempt to define privi- 
leges and immunities, but will leave its mean- 
ing to be determined in each case upon a view of 
the particular rights asserted and denied 
therein. Conner v. Elliott, 59 U.S. 591, 15 L. Ed. 
497, 1855 U.S. LEXIS 740 (1855); Ward v. 
Maryland, 79 U.S. 418, 20 L. Ed. 449, 1870 U.S. 
LEXIS 1211 (Dec. 11, 1871). 

The privileges and immunities of citizens of 
the United States are those which arise out of 
the nature and essential character of the na- 
tional government. Butchers’ Benevolent Ass’n 
v. Crescent City Live-Stock Landing & Slaugh- 
ter-House Co., 83 U.S. 36, 21 L. Ed. 394, 1872 
U.S. LEXIS 1139 (1872). 

The constitution of the United States does 
not make the privileges and immunities en- 
joyed by the citizens of a state, under the 
constitution and laws of that state, the measure 
of the privileges and immunities to be enjoyed, 
as of right, by a citizen of another state under 
its constitution and laws. McKane v. Durston, 
153 U.S. 684, 14S. Ct. 913, 38 L. Ed. 867, 1894 
U.S. LEXIS 2213 (1894). 

Discrimination by the several states against 
citizens of other states in respect of the funda- 
mental privileges of citizenship was intended to 
be prevented by the first paragraph of U.S. 
Const. art. 4, § 2.Maxwell v. Bugbee, 250 U.S. 
525, 40 S. Ct. 2, 63 L. Ed. 1124, 1919 USS. 
LEXIS 1772 (1919). 


a | 


3. —Application. 

No privileges are secured by U.S. Const. art. 
4,§ 2, cl. 1, except those that belong to citizen- 
ship. Rights attached by law to contracts by 
reason of the place where such contracts are 
made or executed, wholly irrespective of the 
citizenship of the parties, are not “privileges of 
a citizen” within the meaning of the constitu- 
tion. Conner v. Elliott, 59 U.S. 591, 15 L. Ed. 
497, 1855 U.S. LEXIS 740 (1855). 

U.S. Const. art. 4, § 2, like U.S. Const. 
amendment 14, is directed against state action 
only, and not against the acts of individuals. 
United States v. Wheeler, 254 U.S. 281, 41 S. 
Ct. 133, 65 L. Ed. 270, 1920 U.S. LEXIS 1159 
(1920). 


4, ——Corporations. 

Corporations are not citizens within the 
meaning of the constitution, when it declares 
that the citizens of each state shall be entitled 
to the privileges and immunities of citizens in 
the several states. Paul v. Virginia, 75 U.S. 168, 
19 L. Ed. 357, 1868 U.S. LEXIS 1092 (1868), 
questioned, Fabe v. United States Dep’t of Trea- 
sury, 939 F.2d 341, 1991 U.S. App. LEXIS 
15506 (6th Cir. Ohio 1991), questioned, McDi- 
armid v. Economy Fire & Casualty Co., 604 F. 
Supp. 105, 1984 U.S. Dist. LEXIS 24651 (S.D. 
Ohio 1984), limited, Buck Stove & Range Co. v. 
Vickers, 226 U.S. 205, 33 S. Ct. 41, 57 L. Ed. 
189, 1912 U.S. LEXIS 2146, 3 A.F.T.R. (P-H) 
2868 (1912), limited, Western Union Tel. Co. v. 
Kansas ex rel. Coleman, 216 U.S. 1, 30 S. Ct. 
190, 54 L. Ed. 355, 1910 U.S. LEXIS 1870 
(1910), questioned, Smith v. PacifiCare Behav- 
ioral Health of California, Inc., 93 Cal. App. 4th 
139, 118 Cal. Rptr. 2d 140, 2001 Cal. App. 
LEXIS 842, 2001 Cal. Daily Op. Service 9230, 
2001 D.A.R. 11468, questioned, Hamilton Life 
Ins. Co. v. Republic Nat'l Life Ins. Co., 291 F. 
Supp. 225, 1968 U.S. Dist. LEXIS 12404 
(D.Tenn. 1968), questioned, Monarch Life Ins. 
Co. v. Loyal Protective Life Ins. Co., 217 F. 
Supp. 210, 1963 U.S. Dist. LEXIS 10332 (D. 
Tenn. 1963), questioned, Owens v. Aetna Life & 
Casualty Co., 654 F.2d 218, 1981 U.S. App. 
LEXIS 11908, 1981-1 Trade Cas. (CCH) P64154 
(6th Cir. 1981), questioned, Calvert Fire Ins. 
Co. v. Sussex Mut. Ins. Co., 532 F. Supp. 393, 
1981 U.S. Dist. LEXIS 18598 (D. Tenn. 1981), 
questioned, Wadsworth v. Whaland, 562 F.2d 
70, 1977 U.S. App. LEXIS 11707, 1 Employee 
Benefits Cas. (BNA) 1464 (6th Cir. 1977), ques- 
tioned, Anglin v. Blue Shield, 693 F.2d 315, 
1982 U.S. App. LEXIS 24154, 1982-83 Trade 
Cas. (CCH) P65031 (6th Cir. 1982), questioned, 
Fabe v. United States Dep’t of Treasury, 939 
F.2d 341, 1991 U.S. App. LEXIS 15506 (6th Cir. 
Ohio 1991), questioned, Crafts v. Federal Trade 
Com., 244 F.2d 882, 1957 U.S. App. LEXIS 
4926, 1957 Trade Cas. (CCH) P68641 (6th Cir. 
1957), questioned, Western & Southern Life 
Ins. Co. v. State Bd. of Equalization, 451 U.S. 
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648, 101 S. Ct. 2070, 68 L. Ed. 2d 514, 1981 
U.S. LEXIS 102 (1981), questioned, Darr v. 
Mutual Life Ins. Co., 169 F.2d 262, 1948 U.S. 
App. LEXIS 3027, 1948 Am. Lab. Cas. 1349, 15 
Lab. Cas. (CCH) P64620, 8 Wage & Hour Cas. 
(BNA) 124 Ins. Co., (6th Cir. 1948), questioned, 
American Hospital & Life Ins. Co. v. Federal 
Trade Com., 243 F.2d 719, 1957 U.S. App. 
LEXIS 5240, 1957 Trade Cas. (CCH) P68675 
(6th Cir. 1957), questioned, Freeman v. Chicago 
Title & Trust Co., 505 F.2d 527, 1974 U.S. App. 
LEXIS 6201, 1974 Trade Cas. (CCH) P75332, 
1974-2 Trade Cas. (CCH) P75332 (6th Cir. 
1974), questioned, McDiarmid v. Economy Fire 
& Casualty Co., 604 F. Supp. 105, 1984 U.S. 
Dist. LEXIS 24651 (S.D. Ohio 1984), ques- 
tioned, In re Rubin, 160 B.R. 269, 1993 Bankr. 
LEXIS 1475, 24 Bankr. Ct. Dec. (LRP) 1365, 
Bankr. L. Rep. (CCH) P75506, questioned, Bar- 
nett Bank, N.A. v. Gallagher, 43 F.3d 631, 1995 
U.S. App. LEXIS 1961, 8 Fla. L. Weekly Fed. C 
1005 (6th Cir. 1995), questioned, Gardella v. 
Chandler, 79 F. Supp. 260, 1948 U.S. Dist. 
LEXIS 2271 (D. Tenn. 1948), questioned, 
Pierucci v. Continental Casualty Co., 418 F. 
Supp. 704, 1976 U.S. Dist. LEXIS 13411, 
1976-2 Trade Cas. (CCH) P61110 (D. Tenn. 
1976), questioned, Allied Financial Services, 
Inc. v. Foremost Ins. Co., 418 F. Supp. 157, 1976 
U.S. Dist. LEXIS 13786 ( D. Tenn. 1976), su- 
perseded by statute as stated in, City of 
Charleston v. Government Employees Ins. Co., 
869 F. Supp. 378, 1994 U.S. Dist. LEXIS 17677 
(D. Tenn. 1994), overruled in part, United 
States v. South-Eastern Underwriters Ass’n, 
322 U.S. 533, 64 S. Ct. 1162, 88 L. Ed. 1440, 
1944 U.S. LEXIS 1199, 1944 Trade Cas. (CCH) 
P57253 (1944); Pembina Consol. Silver Mining 
& Milling Co. v. Pennsylvania, 125 U.S. 181, 8 
S. Ct. 737, 31 L. Ed. 650, 1888 U.S. LEXIS 1926 
(1888). 

A business association of the kind known as 
“Massachusetts trusts” is not within the protec- 
tion of U.S. Const. art. 4, § 2, cl. 1. Hemphill v. 
Orloff, 277 U.S. 537, 48 S. Ct. 577, 72 L. Ed. 
978, 1928 U.S. LEXIS 696 (1928). 


5. ——Foreign Corporations. 

A state statute giving priority to citizens of 
Tennessee in the distribution of assets of a 
foreign corporation entering the state and be- 
coming insolvent violates U.S. Const. art. 4,§ 2 
as to persons who are citizens of other states, 
but not as to corporations of other states, as a 
corporation is not a citizen. Blake v. McClung, 
172 U.S. 239, 19 S. Ct. 165, 43 L. Ed. 482, 1898 
U.S. LEXIS 1651 (1898). 

Code of Tennessee granting priority of local 
creditors over foreign creditors in insolvency of 
a corporation is constitutional insofar as it 
applies to foreign corporation creditors, but is 
not constitutional insofar as it applies to natu- 
ral persons located outside the state who are 
holding claims. Berger v. Kingsport Press, Inc., 
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89 F.2d 444, 1937 U.S. App. LEXIS 3494 (6th 
Cir. 1937), cert. denied, 302 U.S. 738, 58 S. Ct. 
140, 82 L. Ed. 570, 19387 U.S. LEXIS 1242 
(1937). 

In view of U.S. Const. art. 4, § 2 providing 
that “the citizens of each state shall be entitled 
to all privileges and immunities of citizens in 
the several states,” Acts 1929 (E.S.), ch. 18, § 4 
(§ 48-907, see now § 48-25-101 et seq.), per- 
taining to the rights, liabilities of foreign cor- 
porations admitted to do business in this state, 
repealed Acts 1877, ch. 31, § 5 pertaining to 
the same subject matter. Crenshaw v. Texokola 
Pecan Shellers, Inc., 171 Tenn. 273, 102 S.W.2d 
60, 1936 Tenn. LEXIS 90 (Tenn. Feb. 27, 1937). 


6. ——Employment. 

New York Consol. Laws, ch. 31, § 14 is not 
violative of the United States constitution re- 
lating to privileges and immunities of the citi- 
zens, by providing that only citizens of the 
United States may be employed in public works 
by or for the state or a municipality, and that 
citizens of New York shall be given preference. 
Heim v. McCall, 239 U.S. 175, 36S. Ct. 78, 60 L. 
Ed. 206, 1915 U.S. LEXIS 1478 (1915). 

U.S. Const. art. 4, § 2 does not apply to 


forbid government agencies from denying em- 


ployment to a state attorney who graduated 
from a nonaccredited law school, since lawyers 
from other states with similar backgrounds 
were equally disqualified from consideration. 
Whittle v. United States, 7 F.3d 1259, 1993 U.S. 
App. LEXIS 27697 (6th Cir. 1993). 


7. ——Intoxicating Liquors. 

Fact that intoxicating liquors manufactured 
under the local option provisions of Acts 1937, 
ch. 193 could not be sold to people of Tennessee 
but could be sold to citizens of other states did 
not render such act unconstitutional as being 
class legislation and discriminatory. Clark v. 
State ex rel. Bobo, 172 Tenn. 429, 113 S.W.2d 
374, 1937 Tenn. LEXIS 92 (1937). 


8. ——Property. 

U.S. Const. art. 4, § 2, cl. 1 protects the right 
of a citizen of a state to acquire personal prop- 
erty and to take and hold real estate in another 
state. Ward v. Maryland, 79 U.S. 418, 20 L. Ed. 
449, 1870 U.S. LEXIS 1211 (Dec. 11, 1871). 

The citizens of a state are not invested by 
U.S. Const. art. 4, § 2, cl. 1 with any interest in 
the common property of the citizens of another 
state, and a state may prohibit the citizens of 
another state from planting oysters in its navi- 
gable streams. McCready v. Virginia, 94 U.S. 
391, 24 L. Ed. 248, 1876 U.S. LEXIS 1875 
(1876). 

States cannot prohibit the citizens of other 
states from holding property within a state as 
trustees, the same as the citizens of the state 
may hold it. Roby v. Smith, 131 Ind. 342, 30 
N.E. 1093, 1892 Ind. LEXIS 189, 31 Am. St. 
Rep. 439, 15 L.R.A. 792 (1892). 
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The rights, privileges, and immunities se- 
cured by the federal constitution to the inhab- 
itants of the several states do not include any 
rights in the property of the several states held 
in trust for their own inhabitants, such as title 
to game and fish not reduced to possession nor 
under restraint; so that state act prohibiting 
nonresidents from shell fishing for profit with- 
out a license is constitutional. State v. Ashman, 
123 Tenn. 654, 135 S.W. 325, 1910 Tenn. LEXIS 
34 (1910). 

Where, under authority of § 6-1403 (now 
§ 7-35-201), municipal authorities terminated 
the water service of a property owner who 
refused to connect to the municipal sewer, it 
was held that the property owner was not 
deprived of any of the privileges or immunities 
guaranteed him by U.S. Const. art. 4, and that 
he was not deprived of his property without 
procedural or substantive due process or denied 
equal protection of the laws under U.S. Const. 
amend. 14. Hodge v. Stout, 377 F. Supp. 131, 
1974 U.S. Dist. LEXIS 9095 (E.D. Tenn. 1974). 


9. ——Professions. 

An act of a state for the licensing of insurance 
brokers, limited to such persons who are resi- 
dents and have been licensed for at least two 
years by the insurance commissioner to repre- 
sent citizens, is not in violation of U.S. Const. 
art. 4, § 2. La Tourette v. McMaster, 248 U.S. 
465, 39 S. Ct. 160, 63 L. Ed. 362, 1919 USS. 
LEXIS 2274 (1919). 


10. ——Students. 

By denying transferred student, who was 
handicapped, from participating in school ath- 
letics for 12-month period pursuant to estab- 
lished rule, school athletic association did not 
take retaliatory action against student, for his 
lawful resort to the courts to challenge rule 
under education of the Handicapped Act (20 
U.S.C. § 1400 et seq.), in violation of his first 
amendment, due process and privilege and im- 
munities rights under the federal constitution. 
Crocker v. Tennessee Secondary Sch. Athletic 
Ass’n, 980 F.2d 382, 1992 U.S. App. LEXIS 
30163 (6th Cir. Tenn. 1992). 


11. ——Taxation. 

A state may impose a different rate of taxa- 
tion upon a foreign corporation for the privilege 
of doing business than it applies to its own 
corporations upon the franchise which the state 
grants in creating them. Cheney Bros. Co. v. 
Massachusetts, 246 U.S. 147, 38 S. Ct. 295, 62 
L. Ed. 632, 1918 U.S. LEXIS 1530 (1918). 

A state tax on the transfer of property of a 
nonresident decedent held not in violation of 
the constitution. Maxwell v. Bugbee, 250 US. 
525, 40 S. Ct. 2, 63 L. Ed. 1124, 1919 USS. 
LEXIS 1772 (1919). 

The citizens of each state shall be entitled to 
all privileges and immunities of citizens in the 
several states and are thus protected against 
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discriminatory taxation, but they are not en- 
titled to entire immunity from taxation. Shaffer 
v. Carter, 252 U.S. 37, 40 S. Ct. 221, 64 L. Ed. 
445, 1920 U.S. LEXIS 1660 (1920). 

Nonresidents are not denied their constitu- 
tional privileges or immunities, nor the equal 
protection of the laws, by a state tax imposed 
upon the net income derived by them from 
property owned within the state, and from any 
business, trade, or profession carried on within 
its borders, either on the theory that, since the 
tax is, as to citizens of the state, a purely 
personal tax, measured by their incomes, while, 
as applied to a nonresident, it is essentially a 
tax upon his property and business within the 
state to which the property and business of 
citizens and residents of the state are not 
subjected, there was a discrimination against 
the nonresident, or because the taxing statute 
permits residents to deduct from their gross 
income not only losses incurred within the state 
but also those sustained elsewhere, while non- 
residents may deduct only those incurred 
within the state. Shaffer v. Carter, 252 U.S. 37, 
40 S. Ct. 221, 64 L. Ed. 445, 1920 U.S. LEXIS 
1660 (1920). 

A taxing scheme of a state discriminating 
against all nonresidents necessarily includes 
those who are citizens of other states, and, if 
there be no reasonable ground for the diversity 
of treatment, it abridges the privileges and 
immunities to which such citizens are entitled. 
Travis v. Yale & Towne Mfg. Co., 252 U.S. 60, 40 
S. Ct. 228, 64 L. Ed. 460, 1920 U.S. LEXIS 1661 
(1920). 


12. ——w—Licenses and Privileges. 

States cannot impose upon nonresident trad- 
ers a tax that is not upon like conditions im- 
posed upon citizens of the state. Ward v. Mary- 
land, 79 U.S. 418, 20 L. Ed. 449, 1870 U.S. 
LEXIS 1211 (Dec. 11, 1871). 

A statute imposing a license on a merchan- 
dise business is not violative of the constitu- 
tional protection against the abridgment of 
privileges or immunities because it excludes 
manufacturers. Armour & Co. v. Virginia, 246 
US. 1, 38 S. Ct. 267, 62 L. Ed. 547, 1918 U.S. 
LEXIS 1515 (1918). 

Astate law which imposes a greater privilege 
tax on a person engaged in railroad construc- 
tion and having his chief offices outside of the 
state than it imposes on one having his chief 
offices within the state amounts to discrimina- 
tion against citizens of other states. Chalker v. 
Birmingham & N.W. Ry., 249 U.S. 522, 39S. Ct. 
366, 63 L. Ed. 748, 1919 U.S. LEXIS 2070 
(1919)26 4" 

A Tennessee statute imposing an annual li- 
cense fee of $100 in each county upon any 
person engaged in railroad construction work, 
whose chief office is outside the state, and a 
similar fee of $25 for such person if his chief 
office is in the state, violates U.S. Const. art. 4, 
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§ 2, cl. 1, since in practical operation, it dis- 
criminates against the citizens of other states. 
Chalker v. Birmingham & N.W. Ry., 249 U.S. 
522, 39 S. Ct. 366, 63 L. Ed. 748, 1919 US. 
LEXIS 2070 (1919). 


13. ——Suits. 

Tennessee act providing that right to attach 
against nonresident was restricted to resident 
plaintiffs of Tennessee did not violate privilege 
and immunity clause of federal constitution. 
Kincaid vy. Francis, 3 Tenn. 48, 1812 Tenn. 
LEXIS 18 (1812). 

The intention of U.S. Const. art. 4, § 2, cl. 1 
is to confer on the citizens of the several states 
a general citizenship, and to communicate all 
the privileges and immunities which the citi- 
zens of the same state would be entitled to 
under the like circumstances, and this includes 
the right to institute actions. Cole v. Cunning- 
ham, 1383 U.S. 107, 10S. Ct. 269, 33 L. Ed. 538, 
1890 U.S. LEXIS 1895 (1890). 

A statute of a state providing that an action 
for the death of a person caused by a wrongful 
act may be prosecuted only in the state that has 
a law giving a right of action for such death is 
not in violation of the constitutional provision 
requiring equal privileges to be given to the 
citizens of the several states. Chambers v. B & 
O.R.R., 207 U.S. 142, 28S. Ct. 34, 52 L. Ed. 143, 
1907 U.S. LEXIS 1210, 16 Ohio F. Dec. 123 
(1907). 

One is not denied the privilege of resorting to 
courts when he has been given free access to 
them for a length of time reasonably sufficient 
to enable an ordinarily diligent man to institute 
proceedings to protect his rights. Canadian N. 
Ry. v. Eggen, 252 U.S. 553, 40 S. Ct. 402, 64 L. 
Ed. 713, 1920 U.S. LEXIS 1536 (1920). 

U.S. Const. art. 4, § 2, cl. 1 is not violated by 
a statute that gives the courts discretion to 
dismiss actions brought by nonresidents 
against foreign corporations on foreign torts. 
Douglas v. New York, N. H. & H. R. Co., 279 
U.S. 377, 49S. Ct. 355, 73 L. Ed. 747, 1929 U.S. 
LEXIS 52 (1929). 

For a state to deny citizens from other states, 
suitors under the federal employers’ liability 
act, access to its courts would, if it permitted 
access to its own citizens, violate the privileges 
and immunities clause. Miles v. Illinois C. R. 
Co., 315 U.S. 698, 62 S. Ct. 827, 86 L. Ed. 1129, 
1942 U.S. LEXIS 785, 146 A.L.R. 1104 (1942), 
superseded by statute as stated in, Missouri ex 
rel. Southern R. Co. v. Mayfield, 340 U.S. 1, 71 
S. Ct. 1, 95 L. Ed. 3, 1950 U.S. LEXIS 1429 
(1950), superseded by statute as stated in, Ex 
parte Collett, 337 U.S. 55, 69 S. Ct. 944, 93 L. 
Ed. 1207, 1949 U.S. LEXIS 3096, 10 A.L.R.2d 
921 (1949), superseded by statute as stated in, 
Nunn v. Chicago, M., S. P. & P. R. Co., 80 F. 
Supp.2d. 745, 1948 U.S. Dist. LEXIS 
2171(1948). 

If a fugitive is subsequently convicted in a 
cause of action wherein due process is afforded 
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him, then no cause of action can be sustained 
for an alleged violation of civil rights under 42 
U.S.C. § 1983. Martin v. Sams, 600 F. Supp. 71, 
1984 U.S. Dist. LEXIS 21621 (E.D. Tenn. 1984) 
(extradition procedures not followed). 


14. ——vVoter Registration. 

Election officials enforcing T.C.A. § 2-2-116, 
which requires citizens to disclose their social 
security number as a pre-condition to voter 
registration, did not discriminate against plain- 
tiff in violation of the privileges and immunities 
clause, because everyone, whether a state citi- 
zen or not, is required to comply with the voter 
registration laws in order to vote in Tennessee. 
McKay v. Thompson, 226 F.3d 752, 2000 FED 
App. 329P, 2000 U.S. App. LEXIS 23387 (6th 
Cir. 2000), cert. denied, 532 U.S. 906, 1215S. Ct. 
1230, 149 L. Ed. 2d 139, 2001 U.S. LEXIS 2020 
(2001). 


15. Clause 2. 


16. —Construction. 

This provision is in the nature of a treaty 
stipulation entered into for the purpose of se- 
curing a prompt and efficient administration of 
the criminal laws of the several states, an 
object which each state is bound, in fidelity to 
the constitution, to recognize. Appleyard v. 
Massachusetts, 203 U.S. 222, 27S. Ct. 122, 51 
L. Ed. 161, 1906 U.S. LEXIS 1584, 7 Ann. Cas. 
1073 (1906). 

No person may be removed lawfully from a 
state to another state by virtue of this provi- 
sion, unless: (1) He is charged in a state with 
treason, felony, or other crime; (2) He has fled 
from justice; and (3) A demand is made for his 
delivery to the state wherein he is charged with 
crime. If any of these conditions are absent, the 
constitution affords no warrant for a restraint 
of the liberty of any person. Pierce v. Creecy, 
210 U.S. 387, 28S. Ct. 714, 52 L. Ed. 1118, 1908 
U.S. LEXIS 1518 (1908). 

Prior to the adoption of the constitution, 
fugitives from justice were surrendered be- 
tween the states conformably to what were 
deemed to be controlling principles of comity, 
and it was intended by U.S. Const. art. 4, § 2, 
cl. 2 to embrace fully the subject of interstate 
rendition and to confer authority upon congress 
to deal with that subject. Innes v. Tobin, 240 
U.S. 127, 36S. Ct. 290, 60 L. Ed. 562, 1916 U.S. 
LEXIS 1435 (1916). 

The provisions of the constitution of the 
United States and of the federal statutes do not 
limit the power of a state to arrest within its 
borders a citizen of another state for a crime 
committed elsewhere. Burton v. New York 
Cent. & H.R.R.R., 245 U.S. 315, 38 S. Ct. 108, 
62 L. Ed. 314, 1917 U.S. LEXIS 1742 (1917). 

The decisions of the federal courts of last 
resort, construing the provisions of U.S. Const. 
art. 4, § 2 pertaining to extradition proceed- 
ings, are binding upon the state courts. State ex 
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rel. Van Scoyoc v. State, 171 Tenn. 357, 103 
S.W.2d 26, 19386 Tenn. LEXIS 97 (Tenn. Mar. 
29, 1937). 

The matter of extradition does not rest on 
state statutes but originates in the federal 
constitution as implemented by congressional 
enactment, and state legislation on the subject 
is valid only insofar as it is ancillary to and in 
aid of federal requirements. State ex rel. Wiley 
v. Waggoner, 508 S.W.2d 535, 1973 Tenn. 
LEXIS 407 (Tenn. 1978). 

Once the petitioner was brought within the 
boundaries of this state, absent outrageous or 
illegal conduct by the arresting authorities so 
extreme as to shock the conscience, he could be 
placed upon trial for any charges pending. 
Elliott v. Johnson, 816 S.W.2d 332, 1991 Tenn. 
Crim. App. LEXIS 191 (Tenn. Crim. App. 1991), 
appeal denied, — S.W.2d —, 1991 Tenn. LEXIS 
285 (Tenn. July 1, 1991). 


17. —Application to District of Columbia. 

Under the act of congress upon the subject, a 
fugitive from the District of Columbia may be 
arrested wherever found and returned for trial. 
Price v. McCarty, 89 F. 84, 1898 U.S. App. 
LEXIS 2363 (2nd Cir. 1898). 


18. —Application to Territories. 

Although the constitutional provision does 
not in terms refer to the rendition from a 
territory of a fugitive from a state, congress has 
legislated upon the subject, and the same prin- 
ciples apply as in the case of rendition from a 
state. Ex parte Reggel, 114 U.S. 642, 5 S. Ct. 
1148, 29 L. Ed. 250, 1885 U.S. LEXIS 1805 
(1885). 


19. —Crimes Covered. 

So called “political offenses” are included. 
Kentucky v. Dennison, 65 U.S. 66, 16 L. Ed. 
717, 1860 U.S. LEXIS 376 (1860). 

The words “treason, felony, or other crime,” 
include every offense forbidden and made pun- 
ishable by the law of the state where the offense 
is committed. Kentucky v. Dennison, 65 U.S. 
66, 16 L. Ed. 717, 1860 U.S. LEXIS 376 (1860); 
Ex parte Reggel, 114 U.S. 642, 5S. Ct. 1148, 29 
L. Ed. 250, 1885 U.S. LEXIS 1805 (1885). 

It is questionable whether the states could 
constitutionally enter into any agreement or 
stipulation with each other for the purpose of 
defining or limiting the offenses for which fugi- 
tives would or should be surrendered. Lascelles 
v. Georgia, 148 U.S. 537, 13 S. Ct. 687, 37 L. Ed. 
549, 1893 U.S. LEXIS 2250 (1898). 

The words “treason, felony, or other crime,” 
found in U.S. Const. art. 4, § 2 include every 
offense made punishable by the laws of the 
state where committed, from the highest to the 
lowest, including misdemeanors, statutory 
crimes, and acts made crimes by statute at any 
time after adoption of the federal constitution 
and enactment of the extradition law. State ex 
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rel. Knowles v. Taylor, 160 Tenn. 44, 22 S.W.2d 
222, 1929 Tenn. LEXIS 73 (1929). 


20. —Fugitives from Justice. 

If a person commits a crime in a state and is 
found in another state or territory, he is a 
fugitive from justice. Roberts v. Reilly, 116 U.S. 
80,68. Ct. 291, 29 L. Ed. 544, 1885 U.S. LEXIS 
1894 (1885); Appleyard v. Massachusetts, 203 
U.S. 222, 27S. Ct. 122, 51 L. Ed. 161, 1906 U.S. 
LEXIS 1584, 7 Ann. Cas. 1073 (1906). 

U.S. Const. art. 4, § 2 does not authorize the 
board of directors of an infirmary in a state to 
compel a sheriff of another state to receive into 
his custody a pauper who is a resident of the 
latter state and who was found by such direc- 
tors in the state of their residence. State ex rel. 
Board of Directors v. Overman, 157 Ind. 141, 60 
N.E. 1017, 1901 Ind. LEXIS 134 (1901). 

If a person is in a state at the time he is 
charged with the commission of a crime and he 
afterwards leaves the state, no matter for what 
reason, he may be charged as being a fugitive 
from justice. Bassing v. Cady, 208 U.S. 386, 28 
S. Ct. 392, 52 L. Ed. 540, 1908 U.S. LEXIS 
1449, 13 Ann. Cas. 905 (1908). 

The reason or motive for his departure is 
immaterial. Drew v. Thaw, 235 U.S. 432, 35 S. 
Ct. 137, 59 L. Ed. 302, 1914 U.S. LEXIS 974 
(1914). 

A fugitive from justice has no right to immu- 
nity from arrest until after a requisition has 
been granted. Burton v. New York Cent. & 
H.R.R.R., 245 U.S. 315, 38S. Ct. 108, 62 L. Ed. 
314, 1917 U.S. LEXIS 1742 (1917). 

To be a fugitive from justice, it is simply 
necessary that, having committed an act in a 
state considered there a crime, he afterwards 
departs and when sought to be prosecuted, is 
found in another state. Hogan v. O’Neill, 255 
U.S. 52, 41S. Ct. 222, 65 L. Ed. 497, 1921 U.S. 
LEXIS 1839 (1921). 

Where convicts in another state were tempo- 
rarily released on their bond conditioned that 
they would return, but failed to appear and 
forfeited their bond and have come into this 
state, they are fugitives from justice of the state 
from which they came, and are subject to arrest 
and delivery under warrant by the governor of 
this state. State ex rel. Lea v. Brown, 166 Tenn. 
669, 64 S.W.2d 841, 1933 Tenn. LEXIS 135, 91 
A.L.R. 1246 (1933), cert. denied, 292 U.S. 638, 
54S. Ct. 717, 78 L. Ed. 1491, 1934 U.S. LEXIS 
881 (1934). 


21. 


22. ——Discretion of Governor. 

It is discretionary with a state whether a 
fugitive from justice shall be surrendered or 
not. Roberts v. Reilly, 116 U.S. 80, 6S. Ct. 291, 
29 L. Ed. 544, 1885 U.S. LEXIS 1894 (1885). 

Since a fugitive has the right to have the 
governor exercise his personal, nondelegable 
discretion as to whether fugitive should be 
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extradited, warrant for extradition by private 
secretary of governor during latter’s absence 
was void, so that prisoner held thereunder had 
to be discharged. State ex rel. Redwine v. Sel- 
man, 157 Tenn. 641, 12 S.W.2d 368, 1928 Tenn. 
LEXIS 232 (1928). 

The asylum state by legislation has no power 
to limit the right of its chief executive to grant 
warrants of extradition. State ex rel. Brown v. 
Grosch, 177 Tenn. 619, 152 S.W.2d 239, 1940 
Tenn. LEXIS 61 (1940). 

U.S. Const. art. 4, § 2 places a positive duty 
on the governor of the asylum state to return 
fugitives from justice upon proper demand of 
the executive authority of the state in which the 
fugitive is charged. The enforcement of a for- 
feited bond would not meet the requirements 
placed on the executive of the asylum state. 
Mandina v. State, 749 S.W.2d 472, 1985 Tenn. 
Crim. App. LEXIS 3289 (Tenn. Crim. App. 
1985). 


23. ———ZJudicial Review. 

Judicial review of a governor’s extradition 
action in the asylum state is limited to the 
following issues: (1) Whether the extradition 
documents are in order on their face; (2) 
Whether the petitioner has been charged with a 
crime in the demanding state; (3) Whether the 
petitioner is the person named in the request 
for extradition; and (4) Whether the petitioner 
is a fugitive. Yates v. Gilless, 841 S.W.2d 332, 
1992 Tenn. Crim. App. LEXIS 446 (Tenn. Crim. 
App. 1992). 


24. ——dAuthority of Governor. 

Provision of § 40-1016 (now § 40-9-116) for 
issuance of warrant of arrest by governor pur- 
suant to extradition request of a sister state 
was consistent with the federal constitution 
and statutes, was an executive function and did 
not violate Tennessee constitutional provisions 
relative to separation of powers. State ex rel. 
Wiley v. Waggoner, 508 S.W.2d 535, 1973 Tenn. 
LEXIS 407 (Tenn. 1973). 

A governor’s grant of extradition is prima 
facie evidence that the requirements fixed by 
the constitution and by statutes have been met. 
State ex rel. Jones v. Gann, 584 S.W.2d 235, 
1979 Tenn. Crim. App. LEXIS 260 (Tenn. Crim. 
App. 1979). 


25. ——Determination by Governor. 

Whether, in fact, a person indicted for crime 
and found in another state is a fugitive from 
justice is for the determination of the governor 
of the latter state. Hogan v. O’Neill, 255 U.S. 
52, 41 S. Ct. 222, 65 L. Ed: 497, 1921 US. 
LEXIS 1839 (1921). 

In passing upon the requisition, the governor 
of the asylum state must decide the question of 
law as to whether the person demanded is 
substantially charged with a crime against the 
laws of the state from which he fled by an 
indictment or an affidavit, and the question of 
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fact as to whether he is a fugitive from such 
state. State ex rel. Redwine v. Selman, 157 
Tenn. 641, 12 S.W.2d 368, 1928 Tenn. LEXIS 
232 (1928). 


26. ——Requirements for Requisition. 

To warrant extradition, the fugitive must 
have been actually, and not merely construc- 
tively present within the demanding state at 
the time of the commission of the offense. Hyatt 
v. People ex rel. Corkran, 188 U.S. 691, 23 S. Ct. 
456, 47 L. Ed. 657, 1903 U.S. LEXIS 1313 
(1903); Keller v. Butler, 246 N.Y. 249, 158 N.E. 
510, 1927 N.Y. LEXIS 869, 55 A.L.R. 349 
(1927). 

When the statutory prerequisites appear, the 
executive to whom demand for extradition is 
presented should cause the arrest of the alleged 
fugitive; but, if the requisition is defective upon 
its face, demand may or should be refused. 
State ex rel. Redwine v. Selman, 157 Tenn. 641, 
12 S.W.2d 368, 1928 Tenn. LEXIS 232 (1928). 

The governor of the asylum state has the 
right, and it is his duty, to require the produc- 
tion of evidence showing every fact essential to 
the validity of the demand made by the gover- 
nor of the demanding state before issuing his 
warrant for extradition of a prisoner. State ex 
rel. Knowles v. Taylor, 160 Tenn. 44, 22 S.W.2d 
222, 1929 Tenn. LEXIS 73 (1929). 

Requisition by governor of demanding state 
and warrant of governor of asylum state made 
out a prima facie case for extradition. State ex 
rel. Knowles v. Taylor, 160 Tenn. 44, 22 S.W.2d 
222, 1929 Tenn. LEXIS 73 (1929). 

It will be presumed, in absence of proof to the 
contrary, that a duly certified copy of indict- 
ment accompanied the requisition of a demand- 
ing state, and that it was before the governor of 
the asylum state when his warrant for extradi- 
tion was issued, his recitals in the warrant 
being prima facie evidence that all essential 
facts were before him upon such issuance. State 
ex rel. Knowles v. Taylor, 160 Tenn. 44, 22 
S.W.2d 222, 1929 Tenn. LEXIS 73 (1929). 

The warrant issued by the governor of the 
asylum state must show demand for requisi- 
tion, that the requisition was accompanied by a 
copy of an indictment or affidavit charging the 
offense, and that the copy of the indictment or 
affidavit was certified by the governor of the 
demanding state. State ex rel. Sivley v. Hack- 
ett, 161 Tenn. 602, 33 S.W.2d 422, 1930 Tenn. 
LEXIS 45 (1930). 


27. ——Hearing. 

A person surrendered by a state to another 
state as a fugitive from justice cannot claim 
that he shall be exempt from trial for all of- 
fenses except the one on which he was surren- 
dered. Lascelles v. Georgia, 148 U.S. 537, 13 S. 
Ct. 687, 37 L. Ed. 549, 1893 U.S. LEXIS 2250 
(1893); Knox v. State, 164 Ind. 226, 73 N.E. 255, 
1905 Ind. LEXIS 23, 3 Am. Ann. Cas. 539, 108 
Am. St. Rep. 291 (1905). 
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Persons who are charged with being fugitives 
from justice have no constitutional right to 
demand a hearing, and a governor of a state 
who is requested to issue a warrant of extradi- 
tion must act upon such evidence as is satisfac- 
tory to him. If it is clear that the person alleged 
to be a fugitive was not in the state where the 
crime was committed at the time of its commis- 
sion, he will be discharged on habeas corpus. 
Munsey v. Clough, 196 U.S. 364, 25 S. Ct. 282, 
49 L. Ed. 515, 1905 U.S. LEXIS 907 (1905). 

Persons who arrest fugitives from justice are 
not required to grant such fugitives an oppor- 
tunity to test the legality of their arrest by legal 
proceedings. Pettibone v. Nichols, 203 U.S. 192, 
27S. Ct. 111, 51 L. Ed. 148, 1906 U.S. LEXIS 
1582 (1906). 

The governor of a state may act upon the 
papers presented to him demanding the return 
of a fugitive from justice without other evi- 
dence, and in the absence of, and without notice 
to the accused. An executive need not refuse to 
execute extradition papers because it is alleged 
that the fugitive will not be fairly tried if he is 
returned to the state from which he fled. 
Marbles v. Creecy, 215 U.S. 63, 30S. Ct. 32, 54 
L. Ed. 92, 1909 U.S. LEXIS 1732 (1909). 


28. ——-—lIssues. 

In an extradition proceeding, the only ques- 
tions for consideration are whether the alleged 
fugitives are charged with a crime committed 
in the demanding state and are fugitives from 
justice of that state; and if such questions are 
decided affirmatively, the governor should issue 
his warrant for their return to the demanding 
state. State ex rel. Lea v. Brown, 166 Tenn. 669, 
64 S.W.2d 841, 1933 Tenn. LEXIS 135, 91 
A.L.R. 1246 (1933), cert. denied, 292 U.S. 638, 
54S. Ct. 717, 78 L. Ed. 1491, 1934 U.S. LEXIS 
881 (1934). 

Where persons charged with a crime in an- 
other state voluntarily appeared and defended 
the charge in that state, and on conviction were 
released on bond pending an appeal of the case, 
and forfeited their bond by coming into this 
state and failing to return to the jurisdiction of 
the state in which they were convicted, they 
thereby waived the right to contest, in extradi- 
tion proceedings, the question of bodily pres- 
ence within the demanding state at the time of 
the commission of the alleged crime for which 
they consented by their voluntary appearance 
to be tried in the court of the demanding state. 
State ex rel. Lea v. Brown, 166 Tenn. 669, 64 
S.W.2d 841, 1933 Tenn. LEXIS 135, 91 A.L.R. 
1246 (1933), cert. denied, 292 U.S. 638, 54 S. 
Ct. 717, 78 L. Ed. 1491, 1934 U.S. LEXIS 881 
(1934). 

Substantive issues of speedy trial, due pro- 
cess, and double jeopardy are not appropriate 
concerns of courts in extradition proceedings in 
asylum states. Beckwith v. Evatt, 819 S.W.2d 
453, 1991 Tenn. Crim. App. LEXIS 407 (Tenn. 
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Crim. App. 1991), appeal denied, — S.W.2d —, 
1991 Tenn. LEXIS 414 (Tenn. Sept. 30, 1991). 


29. —— —Indictment. 

If a person is taken from a state into another 
state as a fugitive from justice, and the charge 
upon which he was extradited is dismissed and 
he then leaves the state, he may afterwards be 
again extradited on a new indictment for the 
same offense. Bassing v. Cady, 208 U.S. 386, 28 
S. Ct. 392, 52 L. Ed. 540, 1908 U.S. LEXIS 
1449, 138 Ann. Cas. 905 (1908). 

An indictment which charges the commission 
of a crime may be sufficient in extradition 
proceedings, although it may not be technically 
sufficient as a criminal pleading. Pierce v. 
Creecy, 210 U.S. 387, 28 S. Ct. 714, 52 L. Ed. 
1113, 1908 U.S. LEXIS 1518 (1908); Marbles v. 
Creecy, 215 U.S. 63, 30 S. Ct. 32, 54 L. Ed. 92, 
1909 U.S. LEXIS 1732 (1909). 

If a statutory crime or misdemeanor is appar- 
ently set forth in the indictment or warrant 
submitted with the requisition, or made a part 
of it, the presumption is that such act is an 
offense under the laws of the demanding state. 
State ex rel. Knowles v. Taylor, 160 Tenn. 44, 22 
S.W.2d 222, 1929 Tenn. LEXIS 73 (1929). 


30. ———Evidence. 

Rules of evidence in extradition proceedings 
shall not be rigidly applied, and evidence 
should be construed liberally in favor of the 
demanding state. State v. Lann, 567 S.W.2d 
772, 1978 Tenn. Crim. App. LEXIS 306 (Tenn. 
Crim. App. 1978); State v. Whitt, 753 S.W.2d 
369, 1988 Tenn. Crim. App. LEXIS 314 (Tenn. 
Crim. App. 1988). 


31. —-—Habeas Corpus Proceedings. 

Federal courts cannot, on habeas corpus, 
inquire into mixed questions of law and fact 
that may arise in proceedings for the extradi- 
tion of fugitives from justice. Pierce v. Creecy, 
210 U.S. 387, 28S. Ct. 714, 52 L. Ed. 1113, 1908 
U.S. LEXIS 1518 (1908). 

Interstate extradition of a person, charged 
with having conspired to effect his escape from 
a state insane hospital for criminals, is a mat- 
ter for the state court, and ought not to be 
interfered with by habeas corpus. Drew v. 
Thaw, 235 U.S. 432, 35 S. Ct. 137, 59 L. Ed. 
302, 1914 U.S. LEXIS 974 (1914). 

The defense that the statute of limitations 
has run in favor of a fugitive can only be set up 
on his trial, and not in habeas corpus to obtain 
his release. Biddinger v. Commissioner of Po- 
lice, 245 U.S. 128, 38S. Ct. 41, 62 L. Ed. 198, 
1917 U.S. LEXIS 1796 (1917). 

The validity neither of a federal nor state 
enactment can be drawn in question in a ha- 
beas corpus proceeding to inquire into a deten- 
tion under an extradition warrant. Ireland v. 
Woods, 246 U.S. 3238, 38 S. Ct. 319, 62 L. Ed. 
745, 1918 U.S. LEXIS 1551 (1918). 
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While it is for the governor of the asylum 
state, not the courts, to determine whether or 
not there should be compliance with the de- 
mand for extradition, the action of the execu- 
tive is open to judicial inquiry on habeas cor- 
pus. State ex rel. Knowles v. Taylor, 160 Tenn. 
44, 22 S.W.2d 222, 1929 Tenn. LEXIS 73 (1929). 

In habeas corpus proceedings for the return 
of alleged fugitives from the demanding state, 
the governor of this state should not inquire 
into the sufficiency of the indictment as a mat- 
ter of technical pleading, but should issue his 
warrant for the return of the alleged fugitives, 
if it appears that the indictment substantially 
charges an offense for which the alleged fugi- 
tives may be returned to the demanding state. 
State ex rel. Lea v. Brown, 166 Tenn. 669, 64 
S.W.2d 841, 1933 Tenn. LEXIS 135, 91 A.L.R. 
1246 (1933), cert. denied, 292 U.S. 638, 54 S. 
Ct. 717, 78 L. Ed. 1491, 1934 U.S. LEXIS 881 
(1934). 

If a person sought to be extradited on de- 
mand of another state as a fugitive from justice 
is not a fugitive within the meaning of U.S. 
Const. art. 4, § 2, he is entitled to be dis- 
charged in habeas corpus proceedings. State ex 
rel. Lea v. Brown, 166 Tenn. 669, 64 S.W.2d 841, 
1933 Tenn. LEXIS 135, 91 A.L.R. 1246 (1933), 
cert. denied, 292 U.S. 638, 54 S. Ct. 717, 78 L. 
Ed. 1491, 1934 U.S. LEXIS 881 (1934). 

Warrant of New York state parole board con- 
taining no affidavit and not authenticated in 
any manner by the chief executive of New York 
was fatally defective, and where in habeas 
corpus proceeding respondent attached such 
warrant as an exhibit to his answer along with 
rendition warrant the presumptions arising 
from recitals in rendition warrant were over- 
thrown. State ex rel. Daugherty v. Payne, 180 
Tenn. 268, 174 S.W.2d 457 (1943). 

Under U.S. Const. art. 4, § 2 and the imple- 
menting statute, § 40-1014 (now § 40-9-114), 
where a defendant filed a habeas corpus peti- 
tion contesting extradition to another state, the 
rendition warrant created a prima facie case 
that the petitioner was lawfully charged with a 
crime in the demanding state and fled there- 
from, and, although he may show that he was 
not in the demanding state at the time of the 
alleged crime, to procure his release under 
habeas corpus he must show such absence 
beyond a reasonable doubt; and the court of the 
asylum state cannot consider technical objec- 
tions to the charge in the demanding state but 
must leave the petitioner to his rights to raise 
such objections in the proceedings in the de- 
manding state. McLaughlin v. State, 512 
S.W.2d 657, 1974 Tenn. Crim. App. LEXIS 291 
(Tenn. Crim. App. 1974); State ex rel. Ezell v. 
Evatt, 512 S.W.2d 673, 1974 Tenn. Crim. App. 
LEXIS 294 (Tenn. Crim. App. 1974). 

Once extradition is granted, judicial review 
by habeas corpus is limited to consideration of 
whether: (1) The extradition documents are in 
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order on their face; (2) The demanding state 
has charged the petitioner with a crime; (3) The 
person named in the request for extradition is 
the petition before the court; and (4) The peti- 
tioner is a fugitive. State ex rel. Jones v. Gann, 
584 S.W.2d 235, 1979 Tenn. Crim. App. LEXIS 
260 (Tenn. Crim. App. 1979). 

Petitioner contesting extradition through ha- 
beas corpus could not raise issues that involved 
possible constitutional violations committed by 
asylum state. State ex rel. Sneed v. Long, 871 
S.W.2d 148, 1994 Tenn. LEXIS 12 (Tenn. 1994). 
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32. —-—Charges Pending in Both States. 

The governor’s signing of a rendition warrant 
ordering defendant’s return to a state seeking 
extradition did not waive the state’s right to 
exercise jurisdiction over the defendant and 
place him on trial for charges pending in the 
state. Johns v. Bowlen, 942 S.W.2d 544, 1996 
Tenn. Crim. App. LEXIS 352 (Tenn. Crim. App. 
1996), application denied, — S.W.2d —, 1996 
Tenn. LEXIS 821 (Tenn. Dec. 2, 1996). 


§ 3. [Admission of states — Rules and regulations respecting the 
territory and property of the United States.] — [1.] New states may be 
admitted by the congress into this Union; but no new state shall be formed or 
erected within the jurisdiction of any other state; nor any state be formed by 
the junction of two or more states, or parts of states, without the consent of the 
legislatures of the states concerned as well as of the congress. 

[2.] The congress shall have power to dispose of and make all needful rules 
and regulations respecting the territory or other property belonging to the 
United States; and nothing in this constitution shall be so construed as to 


prejudice any claim of the United States, or of any particular state. 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by the compiler. 
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Clause 1. 


Baie ae ee 


—Admission of States. 

Upon the admission of a state into the Union 
the state acquires general jurisdiction, civil and 
criminal, except where it has ceded exclusive 
jurisdiction to the United States. Van Brocklin 
v. Tennessee, 117 U.S. 151, 6 S. Ct. 670, 29 L. 
Ed. 845, 1886 U.S. LEXIS 1822 (1886). 

Upon the admission of a state to the Union it 
at once becomes entitled to and possessed of all 
the rights of domain and sovereignty which 
belonged to the original states. Huse v. Glover, 
119 U.S. 543, 7S. Ct. 313, 30 L. Ed. 487, 1886 
U.S. LEXIS 2026 (1886). 


Absolute property in, and dominion and sov- 
ereignty over the soils under the tide waters in 
the original states were reserved to the several 
states, and new states admitted into the Union 
have the same rights in that respect as the 
original states. Knight v. United States Land 
Ass’n, 142 U.S. 161, 12S. Ct. 258, 35 L. Ed. 974, 
1891 U.S. LEXIS 2579 (U.S. Dec. 21,1891). 

A state when admitted into the Union is 
entitled to the soil under the navigable waters 
below high water mark within the limits of the 
state not previously granted. Mobile Transp. 
Co. v. Mobile, 187 U.S. 479, 23 S. Ct. 170, 47 L. 
Ed. 266, 1903 U.S. LEXIS 1667 (1903). 

Since the western boundary of this state, 
upon its admission as a state, was the “middle 
of the Mississippi River,” designation of the 
eastern boundary of Arkansas as the “middle of 
the main channel,” upon its subsequent admis- 
sion as a state, will be construed as not in- 
tended to designate a different boundary than 
that of this state, since, under U.S. Const. art. 
4, § 3, cl. 1, congress had no power to change 
the boundaries of this state as fixed by it when 
the state was admitted. State v. Muncie Pulp 
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Co., 119 Tenn. 47, 104 S.W. 437, 1907 Tenn. 
LEXIS 4 (Tenn. Sep. 1907), rev'd, 246 U.S. 289, 
38 S. Ct. 306, 62 L. Ed. 720, 1918 U.S. LEXIS 
1547 (1918). 

The boundary of the state as defined in the 
United States supreme court opinion in Arkan- 
sas v. Tennessee, 246 U.S. 158, 38 S. Ct. 301, 62 
L.Ed. 638, 1918 U.S. LEXIS 1531 (1918), is a 
line drawn along the middle of the main chan- 
nel of navigation of the Mississippi River as it 
was at the time when the current ceased to flow 
therein as a result of the avulsion of 1876, and 
without regard to changes in the banks or 
channels that had occurred through the natu- 
ral and gradual processes of erosion and accre- 
tion prior to the avulsion. State v. Muncie Pulp 
Co., 119 Tenn. 47, 104 S.W. 437, 1907 Tenn. 
LEXIS 4 (Tenn. Sep. 1907), rev'd, 246 U.S. 289, 
38 S. Ct. 306, 62 L. Ed. 720, 1918 U.S. LEXIS 
1547 (1918). 


3. Clause 2. 


4, —Property of United States. 

The control of the United States over its own 
property is not dependent upon locality, and its 
regular, just and necessary powers cannot be 
interfered with by a state. Irvine v. Marshall, 
61 U.S. 558, 15 L. Ed. 994, 1857 U.S. LEXIS 
487 (1857). 

The federal government has a power over its 
own property analogous to the police power of 
the several states, and the extent to which it 
may go in the exercise of such power is mea- 
sured by the exigencies of the particular case. 
Camfield v. United States, 167 U.S. 518, 17 S. 
Ct. 864, 42 L. Ed. 260, 1897 U.S. LEXIS 2114 
(1897). 

U.S. Const. art. 4, § 3, cl. 2 does not grant to 
congress any legislative power over the states, 
and must, so far as they are concerned, be 
limited to authority over the property belong- 
ing to the United States within their limits. 
Kansas v. Colorado, 206 U.S. 46, 27 S. Ct. 655, 
51 L. Ed. 956, 1907 U.S. LEXIS 1145 (1907). 

Congress may exercise control over the prop- 
erty of the United States to the same extent 
that an individual can control his property. 
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Light v. United States, 220 U.S. 523, 31S. Ct. 
485, 55 L. Ed. 570, 1911 U.S. LEXIS 1696 
(1911). 


5. —Disposal of Property. 

Tennessee Valley Authority agency could sell 
electric power generated at dams authorized by 
Act (F. C. A., title 16, § 831), since electric 
power was property of the United States. Ash- 
wander v. TVA, 297 U.S. 288, 56 S. Ct. 466, 80 
L. Ed. 688, 1936 U.S. LEXIS 947 (1936), re- 
hearing denied, 297 U.S. 728, 56 S. Ct. 588, 80 
L. Ed. 1011 (1936); Georgia Power Co. v. TVA, 
14 F. Supp. 673, 1936 U.S. Dist. LEXIS 1358 
(N.D. Ga. May 28, 1936), affd 89 F.2d 218, 1937 
U.S. App. LEXIS 3433 (5th Cir. Ga. Mar. 17, 
1937); Tennessee Elec. Power Co. v. TVA, 21 F. 
Supp. 947, 1938 U.S. Dist. LEXIS 2480 (E.D. 
Tenn. 1938), aff'd, 306 U.S. 118, 59 S. Ct. 366, 
83 L. Ed. 548, 1939 U.S. LEXIS 973 (1939); 
Tennessee Valley Authority v. Lenoir City, 72 F. 
Supp. 457, 1947 U.S. Dist. LEXIS 2538 (D. 
Tenn. 1947). 


6. —Public Lands. 

Congress has exclusive power to control and 
dispose of public and unoccupied lands ac- 
quired by the United States under U.S. Const. 
art. 4, § 3, cl. 2. Van Brocklin v. Tennessee, 117 
U.S. 151, 6S. Ct. 670, 29 L. Ed. 845, 1886 U.S. 
LEXIS 1822 (1886). 

Congress not only has legislative power over 
the public domain, but it also exercises the 
powers of the proprietor therein. United States 
v. Midwest Oil Co., 236 U.S. 459, 35S. Ct. 309, 
59 L. Ed. 673, 1915 U.S. LEXIS 1776 (1915). 


7. —Indians. 

Congress may provide that lands set apart to 
Indians shall not be conveyed by them without 
the consent of the secretary of the interior. 
Tiger v. Western Inv. Co., 221 U.S. 286, 31S. Ct. 
578, 55 L. Ed. 738, 1911 U.S. LEXIS 1734 
(1911). 

While an Indian is still a ward of the nation, 
there is power in congress to impose restric- 
tions on property already freed. McCurdy v. 
United States, 246 U.S. 263, 38 S. Ct. 289, 62 L. 
Ed. 706, 1918 U.S. LEXIS 1543 (1918). 


§ 4. [Guaranty of republican form of government and against inva- 
sion.] — The United States shall guaranty to every state in this Union a 
republican form of government, and shall protect each of them against 
invasion; and on application of the legislature, or of the executive (when the 
legislature cannot be convened) against domestic violence. 


Law Reviews. The Ripple Effects of Slaugh- 
ter-House: A Critique of a Negative Rights View 
of the Constitution (Michael J. Gerhardt), 43 
Vand. L. Rev. 409 (1990). 


Cited: Bemis Pentecostal Church v. State, 
731 S.W.2d 897, 1987 Tenn. LEXIS 1064 (Tenn. 
1987). 
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NOTES TO DECISIONS 


ANALYSIS 


1 Republican Form of Government. 
ps Internal Changes. 

3. Right to Vote. 

4 Municipal Annexation. 

1 


Republican Form of Government. 

U.S. Const. art. 4, § 4 does not designate any 
particular government as republican, but the 
fact that all the states have governments when 
the constitution was adopted, and that these 
were not changed, furnishes unmistakable evi- 
dence of what was republican in form within 
the meaning of the constitution. Minor v. Hap- 
persett, 88 U.S. 162, 22 L. Ed. 627, 1874 U.S. 
LEXIS 1354 (1875). 

The distinguishing feature of a republican 
form of government is the right of the people to 
choose their own officers for governmental ad- 
ministration, and pass their own laws in virtue 
of the legislative power reposed in representa- 
tive bodies; but by their written constitutions 
the people themselves have set bounds to their 
own power, as against the sudden impulses of 
mere majorities. In re Duncan, 139 U.S. 449, 11 
S. Ct. 573, 35 L. Ed. 219, 1891 U.S. LEXIS 2396 
(U.S. Mar. 30, 1891). 

It is a question of local policy with each state 
what shall be the extent and character of the 
powers which its various political and munici- 
pal organizations shall possess, and although 
the determination of the territorial boundaries 
of a municipal corporation may be purely a 
legislative function, there is nothing in the 
federal constitution to prevent a state from 
giving full jurisdiction over such matters to the 
courts if it sees fit. Forsyth v. Hammond, 166 
U.S. 506, 17 S. Ct. 665, 41 L. Ed. 1095, 1897 
U.S. LEXIS 2045 (1897). 

The provision of the constitution that every 
state shall have a republican form of govern- 
ment is of a political character committed ex- 
clusively to congress, and is beyond the juris- 
diction of the courts. Pacific States Tel. & Tel. 
Co. v. Oregon, 223 U.S. 118, 32 S. Ct. 224, 56 L. 
Ed. 377, 1912 U.S. LEXIS 2220 (1912); Kiernan 
v. Portland, 223 U.S. 151, 32 S. Ct. 231, 56 L. 
Ed. 386, 1912 U.S. LEXIS 2221 (1912); Ohio ex 
rel. Bryant v. Akron Metro. Park Dist., 281 U.S. 
74, 50 S. Ct. 228, 74 L. Ed. 710, 1930 U.S. 
LEXIS 366, 66 A.L.R. 1460 (1930). 

The guaranty of a republican form of govern- 
ment as provided in U.S. Const. art. 4, § 4 is 
not a question for the federal supreme court, 
but depends for enforcement upon political and 
governmental action through powers conferred 
by congress. Marshall v. Dye, 231 U.S. 250, 34 
S. Ct. 92, 58 L. Ed. 206, 1913 U.S. LEXIS 2564 
(1913). 

Whether or not a state has ceased to be 
republican in form because it has made the 


referendum a part of the legislative power is 
not a judicial question, but a political one, 
which is solely for congress to determine. Ohio 
ex rel. Davis v. Hildebrant, 241 U.S. 565, 36 S. 
Ct. 708, 60 L. Ed. 1172, 1916 U.S. LEXIS 1679 
(1916); Mountain Timber Co. v. Washington, 
243 U.S. 219, 37S. Ct. 260, 61 L. Ed. 685, 1917 
U.S. LEXIS 2107, 1917D Ann. Cas. 642 (1917). 

A complaint alleging that Acts 1901, ch. 122, 
apportioning members of the general assembly, 
constituted an arbitrary and capricious state 
action offensive to U.S. Const. amend. 14 in its 
irrational disregard of the standard of appor- 
tionment prescribed by the state’s constitution 
or of any other standard, effecting a gross 
disproportion of representation to voting popu- 
lation, might also have alleged claim under 
U.S. Const. art. 4, § 4, which guarantees every 
state a republican form of government; and 
while reliance on the claim would have been 
futile, it does not follow that plaintiff cannot be 
heard on the equal protection claim as long as 
equal protection claim is not so enmeshed with 
those political question elements which render 
guaranty clause claims nonjustifiable as actu- 
ally to present a political question itself. Baker 
v. Carr, 369 U.S. 186, 82 S. Ct. 691, 7 L. Ed. 2d 
663, 1962 U.S. LEXIS 1567 (1962). 

Claims under U.S. Const. art. 4, § 4, which 
guarantees a republican form of government to 
every state, involve those elements which de- 
fine a political question; for that reason and no 
other they are not justiciable. Baker v. Carr, 
369 U.S. 186, 82 S. Ct. 691, 7 L. Ed. 2d 668, 
1962 U.S. LEXIS 1567 (1962). 

The federal judiciary clearly has the duty and 
the power to prohibit segregation in the schools 
of Tennessee, but it does not follow that the 
judiciary has any corresponding authority to 
dictate the specific financial arrangements un- 
der which the costs of integrating the schools 
shall be handled; as long as those costs are in 
fact paid, there is no justification for an un- 
elected judiciary making policy judgments as to 
how the tax burden shall be allocated. Kelley v. 
Metropolitan County Bd. of Educ., 836 F.2d 
986, 1987 U.S. App. LEXIS 16899 (6th Cir. 
1987), cert. denied, 487 U.S. 1206, 108 S. Ct. 
2848, 101 L. Ed. 2d 885, 1988 U.S. LEXIS 2848 
(1988). 


2. Internal Changes. 

U.S. Const. art. 4, § 4 does not prohibit a 
state from changing the boundaries of a school 
district, giving to the new district the property 
within its limits which belonged to the old, and 
obligating the new district to pay the debts of 
the old. Attorney Gen. ex rel. Kies v. Lowrey, 
199 U.S. 233, 26 S. Ct. 27, 50 L. Ed. 167, 1905 
U.S. LEXIS 1025 (1905). 


3. Right to Vote. 
In order to constitute a republican form of 
government, it is not necessary that women, or 
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any other class of citizens, shall be given the 
right of suffrage. Minor v. Happersett, 88 U.S. 
162, 22 L. Ed. 627, 1874 U.S. LEXIS 1354 


[AMENDMENT] 


Art. 5 


nexation of contiguous territory, do not violate 
the constitutional guarantees. State ex rel. 
Hudson v. Chattanooga, 512 S.W.2d 555, 1974 


(1875). Tenn. LEXIS 487 (Tenn. 1974), cert. denied, 419 


U.S. 1070, 95 S. Ct. 657, 42 L. Ed. 2d 666, 1974 


4. Munici ion. 
unicipal Annexation U.S. LEXIS 3724 (1974). 


Sections 6-309 and 6-310 (now §§ 6-51-102 
and 6-51-103), in providing for municipal an- 


ARTICLE 5 
[AMENDMENT] 


[Mode of amendment.] — The congress, whenever two-thirds of both 
houses shall deem it necessary, shall propose amendments to this Constitu- 
tion, or, on the application of the legislatures of two-thirds of the several states, 
shall call a convention for proposing amendments, which, in either case, shall 
be valid to all intents and purposes, as part of this Constitution, when ratified 
by the legislatures of three-fourths of the several states, or by conventions in 
three-fourths thereof, as the one or the other mode of ratification may be 
proposed by the congress; provided, that no amendment which may be made 
prior to the year one thousand eight hundred and eight shall in any manner 
affect the first and fourth clauses in the ninth section of the first article; and 
that no state, without its consent, shall be deprived of its equal suffrage in the 


senate. 


Law Reviews. Essay, Another View: Our 
Magnificent Constitution, 40 Vand. L. Rev. 
1343 (1987). 


Means to Amend: Theories of Constitutional 
Change (Brannon P. Denning), 65 Tenn. L. Rev. 
155 (1997). 


NOTES TO DECISIONS 


1. Amendment of Constitution. 

Action of state legislature on federal consti- 
tutional amendment submitted for ratification 
is not subject to referendum provision of state 
constitution. Hawke v. Smith, 253 U.S. 221, 40 
S. Ct. 495, 64 L. Ed. 871, 1920 U.S. LEXIS 
1416, 10 A.L.R. 1504 (1920); National Prohibi- 
tion Cases, 253 U.S. 350, 40 S. Ct. 486, 64 L. 
Ed. 946, 1920 U.S. LEXIS 1371 (1920). 

An express declaration that congress regards 
an amendment as necessary is not essential in 
proposing such amendment. National Prohibi- 
tion Cases, 253 U.S. 350, 40 S. Ct. 486, 64 L. 
Ed. 946, 1920 U.S. LEXIS 1371 (1920). 

The two-thirds vote required in proposing an 
amendment is two-thirds of the members 
present, assuming a quorum. National Prohibi- 
tion Cases, 253 U.S. 350, 40 S. Ct. 486, 64 L. 
Ed. 946, 1920 U.S. LEXIS 1371 (1920). 

An amendment takes effect immediately 
upon ratification by required number of states 


without awaiting proclamation of federal secre- 
tary of state. Dillon v. Gloss, 256 U.S. 368, 41S. 
Ct. 510, 65 L. Ed. 994, 1921 U.S. LEXIS 1612 
(1921). 

In submitting an amendment to the federal 
constitution, congress may, in its discretion, 
submit the amendment for ratification or rejec- 
tion, either to the state legislatures of the 
various states, or to state conventions. United 
States v. Sprague, 282 U.S. 716, 51S. Ct. 220, 
75 L. Ed. 640, 1931 U.S. LEXIS 39, 71 A.L.R. 
1381 (1931). 

In the ratification of an amendment to the 
United States constitution, the general assem- 
bly cannot be controlled by Tenn. Const. art. II, 
§ 32, as that section is a limitation on its 
federally derived powers and constitutes a con- 
flict with U.S. Const. art. 5. Walker v. Dunn, 
498 S.W.2d 102, 1972 Tenn. LEXIS 310 (Tenn. 
1972). 
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ARTICLE 6 
[MISCELLANEOUS PROVISIONS] 


[Assumption of public debt — Supreme Law — Oath of office — 
Religious tests prohibited.] — [1.] All debts contracted and engagements 
entered into, before the adoption of this Constitution, shall be as valid against 
the United States under this Constitution, as under the confederation. 

[2.] This Constitution, and the laws of the United States which shall be 
made in pursuance thereof; and all treaties made, or which shall be made, 
under the authority of the United States, shall be the supreme law of the land; 
and the judges in every state shall be bound thereby, any thing in the 
Constitution or laws of any state to the contrary notwithstanding. 

[3.] The senators and representatives before mentioned, and the members of 
the several state legislatures, and all executive and judicial officers, both of the 
United States and of the several states, shall be bound by oath or affirmation, 
to support this Constitution; but no religious test shall ever be required as a 


qualification to any office or public trust under the United States. 


Compiler’s Notes. Bracketed clause num- 
bers were inserted by the compiler. 
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U.S. 504, 1992 U.S. LEXIS 4365 (1992), 60 
Tenn. L. Rev. 243 (1992). 

Attorney General Opinions. Preemption 
of requirements for transplant coverage of un- 
insurable TennCare enrollees, OAG 98-075 
(4/1/98). 

Authority’s power to regulate debt issuance 
by public utilities engaged in interstate com- 
merce, OAG 99-119 (5/14/99). 

State regulation of debt issuance by public 
utilities engaged in interstate commerce, OAG 
99-119 (5/14/99). 


A law requiring the issuance of a driver’s 
certificate, rather than a driver’s license, to any 
otherwise qualified applicant who has never 
been issued a social security number would not 
violate the supremacy clause of the United 
States constitution, because it would not di- 
rectly attempt to regulate immigration in dero- 
gation of the congressional power to do so, OAG 
02-041 (4/4/02). 

A law requiring the issuance of a driver’s 
certificate, rather than a driver’s license, to any 
otherwise qualified applicant who has never 
been issued a social security number would not 
violate the free exercise clauses of the United 
States constitution or the Tennessee constitu- 
tion, because the law would be one of neutral 
and uniform application and would be a reason- 
able means of promoting the state’s legitimate 
interest in preventing fraud in the issuance of 
such licenses and public safety and security, 
OAG 02-041 (4/4/02). 

Cited: In re Rule of Court Governing Lawyer 
Adv., 564 S.W.2d 638, 1978 Tenn. LEXIS 540 
(Tenn. 1978); United States v. Gillock, 587 F.2d 
284, 1978 U.S. App. LEXIS 6647 (6th Cir. 
1978); Smith v. Puett, 506 F. Supp. 134, 1980 
U.S. Dist. LEXIS 15876 (M.D. Tenn. 1980); 
M.C. West, Inc. v. Lewis, 522 F. Supp. 338, 1981 
U.S. Dist. LEXIS 17879 (M.D. Tenn. 1981); 
Rhodes v. Stewart, 14 B.R. 629, 1981 Bankr. 
LEXIS 2930 (Bankr. M.D. Tenn. Sep. 22, 1981); 
Memphis Bank & Trust Co. v. Garner, 624 
S.W.2d 551, 1981 Tenn. LEXIS 505 (Tenn. 
1981); Tennessee River Pulp & Paper Co. v. 
Eichleay Corp., 637 S.W.2d 853, 1982 Tenn. 
LEXIS 428 (Tenn. 1982); Walker v. Bruno's, 
Inc., 650 S.W.2d 357, 1983 Tenn. LEXIS 775 
(Tenn. 1983); Boyd v. Boyd, 653 S.W.2d 732, 
1983 Tenn. App. LEXIS 582 (Tenn. Ct. App. 
1983); In re Mills, 37 B.R. 832, 1984 Bankr. 


129 


LEXIS 6216 (Bankr. E.D. Tenn. 1984); Federal 
Express Corp. v. Tennessee Public Service 
Com., 693 F. Supp. 598, 1988 U.S. Dist. LEXIS 
9055 (M.D. Tenn. 1988); Bondholder Comm. v. 
Williamson County (In re Brentwood Outpa- 
tient), 43 F.3d 256, 1994 FED App. 0408P, 1994 
FED App. 408P, 1994 U.S. App. LEXIS 34610 
(6th Cir. Tenn. 1994); Forrest City Grocery Co. 
v. Tennessee Dep’t of Revenue, 917 S.W.2d 247, 
1995 Tenn. App. LEXIS 673 (Tenn Ct. App. 
1995); Wadlington v. Miles, Inc., 922 S.W.2d 
520, 1995 Tenn. App. LEXIS 761 (Tenn. Ct. 
App. 1995); BellSouth Telcoms. v. Greer, 972 
S.W.2d 663, 1997 Tenn. App. LEXIS 668 (Tenn. 
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Ct. App. 1997); Hooker v. Thompson, 978 
S.W.2d 541, 1998 Tenn. App. LEXIS 147 (Tenn. 
App. 1998); Rievley v. Blue Cross Blue Shield of 
Tenn., 69 F. Supp. 2d 1028, 1999 U.S. Dist. 
LEXIS 15566 (E.D. Tenn. 1999); Millsaps v. 
Thompson, 96 F. Supp. 2d 720, 2000 US. Dist. 
LEXIS 5768 (E.D. Tenn. 2000); Planned Par- 
enthood of Middle Tenn. v. Sundquist, 38 
S.W.3d 1, 2000 Tenn. LEXIS 515 (Tenn. 2000); 
Sepulveda v. State, 90 S.W.3d 633, 2002 Tenn. 
LEXIS 476 (Tenn. 2002); State v. Whited, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 202 
(Tenn. Crim. App. Mar. 7, 2006). 
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1. Clause 1. 


2. —Construction. 

U.S. Const. art. 6, cl. 1 was inserted to meet 
a present emergency, and not to regulate pow- 
ers of government, and was indispensable if the 
constitution was adopted. Scott v. Sandford, 60 
U.S. 393, 15 L. Ed. 691, 1856 U.S. LEXIS 472 
(1856), superseded by statute as stated in, 
Hi-Voltage Wire Works, Inc. v. City of San Jose, 
24 Cal. 4th 537, 101 Cal. Rptr. 2d 653, 12 P.3d 
1068, 2000 Cal. LEXIS 8928, 2000 Cal. Daily 
Op. Service 9442, 2000 D.A.R. 12705, 79 Empl. 
Prac. Dec. (CCH) P40347, superseded by stat- 
ute as stated in, In re African-American Slave 
Descendants Litig., 375 F. Supp. 2d 721, 2005 
U.S. Dist. LEXIS 13445 (2005), superseded by 
statute as stated in, Scott v. Comptroller of the 
Treasury, 105 Md. App. 215, 659 A.2d 341, 1995 
Md. App. LEXIS 110. 


3. Clause 2. 


4, —General Principles. 

All constitutional acts of congress are binding 
on the people in the new states and the old ones 
whether they consent to be bound by them or 


not. Pollard v. Hagan, 44 U.S. 212, 11 L. Ed. 
565, 1845 U.S. LEXIS 431 (1845). 

The United States is a government with 
authority extending over the whole territory of 
the Union. While limited in the number of its 
powers, it is supreme so far as its sovereignty 
extends. Tennessee v. Davis, 100 U.S. 257, 25 L. 
Ed. 648, 1879 U.S. LEXIS 1829 (Tenn. 1879). 

The federal law being supreme, a case con- 
taining a separable controversy within federal 
jurisdiction may be removed as an entirety, 
though it contains local controversies which, 
standing alone, could not be brought in a fed- 
eral court. Hoffman v. Lynch, 23 F.2d 518, 1928 
U.S. Dist. LEXIS 922 (N.D. Ga. 1928). 

Where facts of case reasonably bring contro- 
versy within sections of National Labor Rela- 
tions Act prohibiting those practices, and where 
the conduct, if not prohibited by the federal act, 
may be reasonably deemed to come within the 
protection afforded by the act, the state court 
must decline jurisdiction. Weber v. Anheuser- 
Busch, Inc., 348 U.S. 468, 75 S. Ct. 480, 99 L. 
Ed. 546, 1955 U.S. LEXIS 1455 (1955). Cited in 
Teamsters, Chauffeurs, Helpers & Taxicab 
Drivers v. Kerrigan Iron Works, Inc., 353 U.S. 
968, 77S. Ct. 1055, 1 L. Ed. 2d 1133, 1957 U.S. 
LEXIS 1670 (1957). 

Federal law exclusively governs what is ex- 
empt from federal taxation. Howard v. United 
States, 566 S.W.2d 521, 1978 Tenn. LEXIS 553 
(Tenn. 1978). 

The basis for federal jurisdiction of diversity 
or federal-question claims against a Tennessee 
city or county is a combination of U.S. Const. 
art. 3, § 2, and of U.S. Const. art. 6, cl. 2; when 
the basis for federal jurisdiction is a pendent 
state-law claim, however, federal power arises 
from the fact that, considered without regard 
for their federal or state character, plaintiffs 
separate claims arise from a common nucleus of 
operative fact and that ordinarily he would be 
expected to try them all in one judicial proceed- 
ing. Beddingfield v. Pulaski, 666 F. Supp. 1064, 
1987 U.S. Dist. LEXIS 7844 (M.D. Tenn. 1987). 

The key inquiry to be made when it is 
claimed that a federal statute has preemptive 
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effect is whether congress intended that federal 
regulation supersede state law. Roysdon v. R.J. 
Reynolds Tobacco Co., 849 F.2d 230, 1988 U.S. 
App. LEXIS 8038 (6th Cir. Tenn. 1988). 

The supreme court of Tennessee, in its capac- 
ity as the final arbiter of the Tennessee consti- 
tution, is only bound by the interpretations of 
the due process clause of the United States 
constitution to the extent that they establish a 
minimum level of protection; that conformity is 
mandated by the principles of federalism em- 
bodied in the supremacy clause. In the inter- 
pretation of the constitution of Tennessee, the 
Tennessee supreme court is always free to ex- 
pand the minimum level of protection man- 
dated by the federal constitution. Doe v. Norris, 
751 S.W.2d 834, 1988 Tenn. LEXIS 69 (Tenn. 
1988). 

Even though Tennessee had the right to 
retain governmental immunity, once it elected 
to submit itself to litigation of certain claims it 
subjected such litigation to the provisions of the 
United States constitution regarding claims 
between citizens of different states as set out in 
U.S. Const. art. 3, § 2, and the supremacy 
clause; therefore, federal district court did not 
lack jurisdiction under T.C.A. § 29-20-307 to 
hear suit against governmental entity of Ten- 
nessee. Metaljan v. Memphis-Shelby County 
Airport Auth., 752 F. Supp. 834, 1990 U.S. Dist. 
LEXIS 16904 (W.D. Tenn. 1990). 

Under the supremacy clause, the state does 
not have the power to override the provisions of 
U.S. Const. art. 3, § 2, which provide that 
federal jurisdiction shall extend to cases be- 
tween citizens of different states. Metaljan v. 
Memphis-Shelby County Airport Auth., 752 F. 
Supp. 834, 1990 U.S. Dist. LEXIS 16904 (W.D. 
Tenn. 1990). 

Using the three-step analysis for Younger v. 
Harris, 401 U.S. 37, 91 S. Ct. 746, 27 L.Ed.2d 
669, 1971 U.S. LEXIS 136 (1971) abstention, 
where plaintiffs petition for review in the court 
of appeals constituted an ongoing state judicial 
proceeding, the state has an important state 
interest in regulating the intrastate trucking 
industry and had an adequate opportunity to 
raise its constitutional concerns in the state 
proceedings, all three elements of the Younger 
analysis were satisfied and the district court 
did not err by abstaining from reaching the 
merits of the case. Federal Express Corp. v. 
Tennessee Pub. Serv. Comm’n, 925 F.2d 962, 
1991 U.S. App. LEXIS 2261 (6th Cir. 1991), 
cert. denied, 502 U.S. 812, 112 S. Ct. 59, 116 L. 
Ed. 2d 35, 1991 U.S. LEXIS 4292 (1991). 

A state law is preempted: (1) When congress 
expressly so provides; (2) When federal regula- 
tion of a legislative field is so comprehensive 
that there is no room for supplementary state 
regulation; and (3) When the state law is in 
actual conflict with a federal provision. Isbell v. 
Medtronic, Inc., 97 F. Supp. 2d 849, 1998 U.S. 
Dist. LEXIS 22926 (W.D. Tenn. 1998). 
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Preemptive effect to federal law will occur 
under three circumstances: (1) A federal statute 
may expressly preempt state law; (2) Federal 
law may impliedly preempt state law; and (3) 
Federal law preempts state law when the two 
actually conflict. Millsaps v. Thompson, 259 
F.3d 535, 2001 FED App. 256P, 2001 U.S. App. 
LEXIS 17260 (6th Cir. 2001). 

Implied preemption occurs if a scheme of 
federal regulation is so pervasive as to make 
reasonable the inference that congress left no 
room for the states to supplement it, if the act of 
congress touches a field in which the federal 
interest is so dominant that the federal system 
will be assumed to preclude enforcement of 
state laws on the same subject, or if the goals 
sought to be obtained and the obligations im- 
posed reveal a purpose to preclude state au- 
thority. Millsaps v. Thompson, 259 F.3d 535, 
2001 FED App. 256P, 2001 U.S. App. LEXIS 
17260 (6th Cir. 2001). 

State and federal law actually conflict when 
compliance with both federal and state regula- 
tions is a physical impossibility, or when a state 
law stands as an obstacle to the accomplish- 
ment and execution of the full purposes and 
objectives of congress. Millsaps v. Thompson, 
259 F.3d 535, 2001 FED App. 256P, 2001 U.S. 
App. LEXIS 17260 (6th Cir. 2001). 


5. —Constitution and Acts of Congress. 

The United States constitution is the su- 
preme law of the land, and no act of congress is 
of any validity which does not rest on authority 
conferred by that instrument. United States v. 
Germaine, 99 U.S. 508, 25 L. Ed. 482, 1878 U.S. 
LEXIS 1569 (1878). 


6. —Acts of Congress and State Acts. 

A state statute is not to be regarded as in 
conflict with an act of congress unless the 
repugnance is clear. Missouri, Kan. & Tex. Ry. 
v. Haber, 169 U.S. 613, 18 S. Ct. 488, 42 L. Ed. 
878, 1898 U.S. LEXIS 1513 (1898). 

Acts of congress enacted to maintain the 
supremacy of federal laws should be construed 
liberally to effect that purpose, but should also 
be construed with the highest regard for the 
right of the states to make and enforce their 
own laws in the field belonging to them. Colo- 
rado v. Symes, 286 U.S. 510, 52S. Ct. 635, 76 L. 
Ed. 1253, 1932 U.S. LEXIS 619 (1932). 

Despite the Tennessee Legal Responsibility 
Act of 1971 (§§ 1-318, 23-1201, 28-107, 39- 
1003, 39-3706 and 57-123 (now §8§ 1-3-1138, 
29-31-101, 28-1-106, and 57-3-210)) the sen- 
tencing of defendants beyond the age of 18 
under the Federal Juvenile Delinquency Act 
(18 U.S.C. § 5031 et seq.) was not invalidated, 
since under U.S. Const. art. 6, cl. 2, a state is 
powerless to legislate concerning the manner in 
which a federal criminal statute is applied. 
United States v. Minor, 455 F.2d 937, 1972 U.S. 
App. LEXIS 11068 (6th Cir. 1972), cert. denied, 
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406 U.S. 975, 92 S. Ct. 2426, 32 L. Ed. 2d 675, 
1972 U.S. LEXIS 2408 (1972). 

The gross monthly billing rate of ten percent 
in excess of the net bill charged by TVA to 
utility customers who failed to pay their ac- 
count within ten days of billing did not consti- 
tute “interest” within the Tennessee usury stat- 
ute (§§ 47-14-103 and 47-14-109) or under 
Tenn. Const. art. XI, § 7, and, in addition, 
under the supremacy clause of U.S. Const. art. 
6, the excess charge, which was authorized 
under the rate making authority granted TVA 
by act of congress, was not subject to modifica- 
tion or interference by state legislators. Fergu- 
son v. Electric Power Bd., 378 F. Supp. 787, 
1974 U.S. Dist. LEXIS 7604 (E.D. Tenn. 1974), 
affd without opinion, 511 F.2d 1403 (6th Cir. 
Tenn. 1975). 

Bank Privacy Act of 1977, § 45-2601 et seq. 
(repealed), unconstitutionally interfered with a 
federal agency acting within the scope of its 
lawful authority, insofar as it attempted to 
impose upon the federal securities and ex- 
change commission a requirement that it notify 
a customer when a subpoena is issued to a bank 
calling for the production of records relating to 
the customer’s account, since such notification 
would be fruitless in light of federal decisions 
refusing to recognize any proprietary right of a 
depositor in bank records of his accounts and 
would merely serve to hinder a statutorily 
authorized investigation into possible securi- 
ties law violations. SEC v. First Tennessee 
Bank N. A., 445 F. Supp. 1341, 1978 U.S. Dist. 
LEXIS 19366 (W.D. Tenn. 1978). 

Tennessee taxation scheme for motor carrier 
transportation property violates the Motor Car- 
rier Act of 1980 (former 49 U.S.C. § 11503a). 
Arkansas-Best Freight Sys. v. Cochran, 546 F. 
Supp. 904, 1981 U.S. Dist. LEXIS 18427 (M.D. 
Tenn. 1981); Arkansas-Best Freight System, 
Inc. v. Cochran, 546 F. Supp. 915, 1982 U.S. 
Dist. LEXIS 18281 (M.D. Tenn. 1982). 

Under the authority of the supremacy clause 
of U.S. Const. art. 6 and through the Federal 
Insecticide, Fungicide and Rodenticide Act 
(FIFRA) (7 U.S.C. §§ 136-136y), state tort rem- 
edies for pesticide mislabeling claims were 
barred, warranting dismissal of plaintiffs 
claims of defective marketing and failure to 
warn. Wright v. Dow Chem. U.S.A., 845 F. 
Supp. 503, 1993 U.S. Dist. LEXIS 19458 (M.D. 
Tenn. 1993). 

Preemption of state law by conflicting federal 
law may occur where congress enacts federal 
law which explicitly preempts state authority, 
where congress impliedly enacts pervasive 
scheme of federal regulation that occupies field 
leaving states no room to supplement it, or 
where state law actually conflicts with federal 
law. Profill Dev., Inc. v. Dills, 960 S.W.2d 17, 
1997 Tenn. App. LEXIS 288 (Tenn. Ct. App. 
1997). 
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7. —Constitution and State Acts. 

Where a state law is assailed as repugnant to 
the federal constitution, and on its face such act 
was seemingly within the power of the state to 
adopt, but its necessary effect and operation is 
to usurp a power granted by the constitution to 
the federal government, it must follow, from the 
paramount nature of the constitution, that the 
act is void. McCray v. United States, 195 U.S. 
27, 248. Ct. 769, 49 L. Ed. 78, 1904 U.S. LEXIS 
818, 14 Ohio F. Dec. 385, 1 Ann. Cas. 561 
(1904). 

The manner of accomplishing the purposes of 
the police power is within the discretion of the 
state, subject only, so far as federal power is 
concerned, to the condition that no rule or 
regulation shall contravene the constitution or 
infringe any right granted or secured by that 
instrument. Jacobson v. Massachusetts, 197 
U.S. 11, 25 S. Ct. 358, 49 L. Ed. 648, 1905 U.S. 
LEXIS 1232 (1905). 

Where federal court, in applying the one- 
man, one-vote rule, to a quarterly county court, 
found it impossible to conform Tenn. Const. art. 
VI, § 15 (repealed) to the equal protection 
clause of U.S. Const. amend. 14, the state 
constitution must yield under the supremacy 
clause. Sudekum v. Hayes, 414 F.2d 41, 1969 
U.S. App. LEXIS 11627 (6th Cir. 1969). 

The Parental Kidnapping Prevention Act of 
1980, 28 U.S.C. § 1738A, preempts the area of 
custody jurisdiction and, under the supremacy 
clause of the United States constitution, takes 
precedence over state law in the determination 
of jurisdiction in custody disputes. State v. 
Herndon, 704 S.W.2d 728, 1985 Tenn. Crim. 
App. LEXIS 3230 (Tenn. Crim. App. 1985). 

Assessment by county of ad valorem real 
property tax under T.C.A. § 67-5-203 or inter- 
est in real property of independent contractor 
who operated an army ammunitions plant on a 
cost-plus basis with the United States was, in 
reality, a tax upon the United States itself in 
violation of the supremacy clause. United 
States v. Hawkins County, 859 F.2d 20, 1988 
U.S. App. LEXIS 13306 (6th Cir. 1988), cert. 
denied, 490 U.S. 1005, 109 S. Ct. 1638, 104 L. 
Ed. 2d 154, 1989 U.S. LEXIS 1673 (1989). 

Action for retaliatory discharge under state 
law is preempted where plaintiffs’ remedies lie 
within the parameters of the federal Surface 
Transportation Assistance Act of 1982, 49 
U.S.C. App. § 2305. Watson v. Cleveland Chair 
Co., 789 S.W.2d 538, 1989 Tenn. LEXIS 523 
(Tenn. 1989), criticized, Bliss v. Stow Mills, Inc., 
146 N.H. 550, 786 A.2d 815, 2001 N.H. LEXIS 
129 (N.H. June 27, 2001). 

Provision of T.C.A. § 9-8-307 that the filing of 
claims against the state with the claims com- 
mission waives any federal cause of action 
arising out of the same conduct does not violate 
the supremacy clause. Bryant-Bruce v. Vander- 
bilt Univ., 974 F. Supp. 1127, 1997 U.S. Dist. 
LEXIS 11552 (M.D. Tenn. 1997). 
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8. —Treaties. 

Treaties made under the authority of the 
constitution control conflicting provisions in 
state constitutions or statutes. Hauenstein v. 
Lynham, 100 U.S. 483, 25 L. Ed. 628, 1879 U.S. 
LEXIS 1841 (Tenn. 1879). 

Treaties are as binding within the territorial 
limits of the states as they are elsewhere 
throughout the dominion of the United States. 
Baldwin v. Franks, 120 U.S. 678, 7 S. Ct. 656, 
30 L. Ed. 766, 1887 U.S. LEXIS 2010 (1887). 

U.S. Const. art. 6, cl. 2 places acts of congress 
and treaties on the same footing, and no supe- 
rior efficacy is given to either over the other. 
Whitney v. Robertson, 124 U.S. 190, 8 S. Ct. 
456, 31 L. Ed. 386, 1888 U.S. LEXIS 1852 
(1888). 

Acts of congress are the supreme law of the 
land only when made in pursuance of the 
constitution, while treaties are declared to be so 
when made under the authority of the United 
States. Missouri v. Holland, 252 U.S. 416, 40 S. 
Ct. 382, 64 L. Ed. 641, 1920 U.S. LEXIS 1520, 
11 A.L.R. 984 (1920). 


9. —Decisions of Federal Courts. 

Decisions of United States supreme court as 
to right of state to regulate grazing on public 
domain are controlling in the state courts. In re 
Calvo, 50 Nev. 125, 253 P. 671, 1927 Nev. 
LEXIS 5 (1927). 

Federal decisions construing U.S. Const. 
amend. 14 are controlling on state courts. A & P 
v. Doughton, 196 N.C. 145, 144 S.E. 701, 1928 
N.C. LEXIS 303 (N.C. 1928); Roy v. Brittain, 
201 Tenn. 140, 297 S.W.2d 72, 1956 Tenn. 
LEXIS 476 (1956). 


10. —Taxation. 

State was not entitled to collect gross receipts 
tax upon funds collected by corporation under 
fixed cost plus contract upon property which 
belonged exclusively to the United States gov- 
ernment and which was managed and operated 
by such corporation. Roane-Anderson Co. v. 
Evans, 200 Tenn. 373, 292 S.W.2d 398, 1956 
Tenn. LEXIS 420, 1956 Tenn. LEXIS 421 
(1956). 

Revenue derived from the right to occupy and 
use property of the United States was as much 
government property as the property itself and 
as such was not subject to state gross receipts 
taxes. Roane-Anderson Co. v. Evans, 200 Tenn. 
373, 292 S.W.2d 398, 1956 Tenn. LEXIS 420, 
1956 Tenn. LEXIS 421 (1956). See also United 
States v. Boyd, 211 Tenn. 139, 363 S.W.2d 193, 
1962 Tenn. LEXIS 351 (1962), affd, 378 U.S. 
39, 84S. Ct. 1518, 12 L. Ed. 2d 713, 1964 U.S. 
LEXIS 2154 (1964). 

Corporations operating under cost-plus- 
fixed-fee contracts with atomic energy commis- 
sion who remained free to exercise their own 
initiative and experience in achieving purpose 
of contract and who were only responsible for 
end results were independent contractors and 


CONSTITUTION OF THE UNITED STATES 


132 


generally liable for Tennessee Use Tax, al- 
though they were not liable for sales tax as to 
materials purchased as agents for the atomic 
energy commission with title passing directly 
from vendors to government. United States v. 
Boyd, 211 Tenn. 139, 363 S.W.2d 193, 1962 
Tenn. LEXIS 351 (1962), affd, 378 U.S. 39, 84 
S. Ct. 1518, 12 L. Ed. 2d 7138, 1964 U.S. LEXIS 
2154 (1964). 

Under the “legal incidence test” if the inci- 
dence of a tax is directly upon the United States 
or its agents, it is invalid by implied immunity, 
while any indirect tax is valid, so that the 
question of agent versus independent contrac- 
tor becomes decisive. United States v. Boyd, 211 
Tenn. 139, 363 S.W.2d 193, 1962 Tenn. LEXIS 
351 (1962), affd, 378 U.S. 39, 84S. Ct. 1518, 12 
L. Ed. 2d 713, 1964 U.S. LEXIS 2154 (1964). 

A state is not forbidden to tax beneficial use 
by federal contractor of property owned by 
United States, even though the tax is measured 
by the value of the government’s property and 
his contract for goods or services for the United 
States; use by contractor for his own private 
ends, in connection with commercial activities 
carried on for profit, is a separate and distinct 
taxable activity. United States v. Boyd, 378 U.S. 
39, 84S. Ct. 1518, 12 L. Ed. 2d 713, 1964 U.S. 
LEXIS 2154 (1964). 

Constitutional immunity of the United 
States from state taxation does not extend to 
cost-plus fixed fee contractors of the federal 
government but is limited to taxes imposed 
directly on the United States. United States v. 
Boyd, 378 U.S. 39, 84S. Ct. 1518, 12 L. Ed. 2d 
713, 1964 U.S. LEXIS 2154 (1964). 

Cost-plus contractors for profit, engaged by 
atomic energy commission to manage and per- 
form construction at government plants, had 
not been so incorporated into the government 
structure as to become an instrumentality of 
the United States so as to enjoy government 
immunity from state contractor’s use tax on 
government property used to perform the con- 
tracts; the contractors brought both skill and 
judgment to the Oak Ridge operation, and 
there was substantial room for exercise of both 
although government directives had to be 
obeyed, as the commission decides the uses and 
needs of fissionable material, and, in the sensi- 
tive area of atomic energy operations the com- 
mission’s controls are subject to change in the 
light of technical and other developments. 
United States v. Boyd, 378 U.S. 39, 84 S. Ct. 
1518, 12 L. Ed. 2d 7138, 1964 U.S. LEXIS 2154 
(1964). 

In determining whether imposition of a state 
contractor’s use tax on property owned by the 
government and used by cost-plus contractors 
infringes constitutional immunity of the United 
States from state taxation, admitted differ- 
ences in characteristics between a service in- 
dustry and a manufacturing operation are ir- 
relevant. United States v. Boyd, 378 U.S. 39, 84 
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S. Ct. 1518, 12 L. Ed. 2d 713, 1964 U.S. LEXIS 
2154 (1964). 

In repealing provisions of § 9b) of the 
Atomic Energy Act (F. C. A. title 42, § 1809(b)) 
exempting the atomic energy commission and 
its property, income and activities from state 
taxation, by Act of August 13, 1953 (67 Stat. 
575, ch. 432), congress intended to place atomic 
energy commission contractors on the same 
footing as other contractors performing work 
for the government, in regard to immunity from 
state taxation. United States v. Boyd, 378 U.S. 
39, 84S. Ct. 1518, 12 L. Ed. 2d 713, 1964 US. 
LEXIS 2154 (1964). 

Legality or illegality of state sales tax on 
purchases by contractors for the government 
does not affect validity of use tax imposed on 
government-owned property used by govern- 
ment contractors performing contracts with the 
United States, as against their constitutional 
claim of immunity from the tax. United States 
v. Boyd, 378 U.S. 39, 84S. Ct. 1518, 12 L. Ed. 2d 
713, 1964 U.S. LEXIS 2154 (1964). 

The constitution immunizes the United 
States and its property from taxation by the 
states; however, it does not forbid a tax whose 
legal incidence is upon a contractor doing busi- 
ness with the United States, even though the 
economic burden of the tax, by contract or 
otherwise, is ultimately borne by the United 
States. United States v. Boyd, 378 U.S. 39, 84S. 
Ct. 1518, 12 L. Ed. 2d 7138, 1964 U.S. LEXIS 
2154 (1964). 

Under the United States’ constitutional im- 
munity from state taxation, neither a cost-plus 
management contractor nor those who make 
products or perform construction work on a 
cost-plus basis are insulated from state taxa- 
tion. United States v. Boyd, 378 U.S. 39, 84S. 
Ct. 1518, 12 L. Ed. 2d 713, 1964 U.S. LEXIS 
2154 (1964). 

Use of government-owned property by cost- 
plus contractors of the atomic energy commis- 
sion performing contracts to manage govern- 
ment plants and construction services therein, 
shown not to be exclusively for the govern- 
ment’s benefit, imposition of state contractor’s 
use tax on personal property used by the con- 
tractors in performing their contracts did not 
infringe the constitutional immunity of the 
United States from state taxation, regardless of 
ownership of the property or whether the owner 
is immune from taxation. United States v. 
Boyd, 378 U.S. 39, 84S. Ct. 1518, 12 L. Ed. 2d 
713, 1964 U.S. LEXIS 2154 (1964). 

The tax imposed by § 67-4-1101 et seq. upon 
the production of enriched uranium is uncon- 
stitutional as applied to a federal government 
contractor where the contractor is producing 
special nuclear material as directed by congress 
and is burdened with a tax which no other 
entity in the state must pay, in violation of the 
supremacy clause. United States v. Tennessee, 
531 F. Supp. 62, 1981 U.S. Dist. LEXIS 10073 


[MISCELLANEOUS PROVISIONS] 
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(E.D. Tenn. 1981), affd without opinion, 709 
F.2d 1511 (6th Cir. Tenn. 1983). 

Tennessee’s sales tax, as applied to proceeds 
earned from leasing cargo containers used in 
international trade, did not violate the com- 
merce, import-export or supremacy clauses of 
the federal constitution. Itel Containers Int’) 
Corp. v. Huddleston, 507 U.S. 60, 113 S. Ct. 
1095, 122 L. Ed. 2d 421, 1993 U.S. LEXIS 1778 
(1993). 


11. —Railroads. 

Questions regarding public service commis- 
sion safety standards for the construction and 
maintenance of walkways in railroad yards had 
not been preempted by federal law. Illinois 
Cent. G.R.R. v. Tennessee Pub. Serv. Comm’n, 
736 S.W.2d 112, 1987 Tenn. App. LEXIS 2697 
(Tenn. Ct. App. 1987), questioned, Missouri P. 
R. Co. v. Railroad Com. of Texas, — S.W.3d —, 
833 F.2d 570, 1987 U.S. App. LEXIS 16278 
(1987). 

Municipal ordinance limiting trains to a 25 
mph speed limit through the city was pre- 
empted by the Federal Railroad Safety Act of 
1970 and was violative of the supremacy 
clause. CSX Transp., Inc. v. City of Tullahoma, 
705 F. Supp. 385, 1988 U.S. Dist. LEXIS 16005 
(E.D. Tenn. 1988). 


12. —Airports. 

State law, § 42-8-101 et seq., prohibiting the 
use of certain land as a heliport, is not pre- 
empted by the Federal Aviation Act. Riggs v. 
Burson, 941 S.W.2d 44, 1997 Tenn. LEXIS 126 
(Tenn. 1997), rehearing denied, — S.W.2d —, 
1997 Tenn. LEXIS 174 (Tenn. 1997). 


13. —Federal Grand Juries. 

To the extent that §§ 45-10-101 — 45-10-116, 
the Financial Records Privacy Act, conflict with 
a bank’s obligation to comply with the com- 
mand of a federal grand jury, they are invalid 
and void under the supremacy clause. In re 
Grand Jury Subpoena, 688 F. Supp. 319, 1988 
U.S. Dist. LEXIS 15423 (W.D. Tenn. 1988). 


14. —Civil Rights. 

The supremacy clause does not create indi- 
vidual rights that may be vindicated in an 
action for damages under 42 U.S.C. § 1983; 
neither does it create a property right protected 
by U.S. Const. amend. 14. Thus, U.S. Const. 
amend. 14 does not provide a back door for a 
§ 1983 recovery of damages for a supremacy 
clause violation. Burris v. Mahaney, 716 F. 
Supp. 1051, 1989 U.S. Dist. LEXIS 7847 (M.D. 
Tenn. 1989). 

Plaintiff failed to show a strong or substan- 
tial likelihood of success on the merits that the 
court would issue a temporary restraining or- 
der (TRO) to stay plaintiffs execution pending 
completion of an investigation by the inter- 
American commission on human _ rights 
(IACHR); specifically, plaintiff failed to show 


Art. 7 


that a decision by the IACHR would be enforce- 
able in the courts of the United States under 
the supremacy clause or otherwise. Workman v. 
Sundquist, 135 F. Supp. 2d 871, 2001 U.S. Dist. 
LEXIS 4659 (M.D. Tenn. 2001). 


15. Clause 3. 


16. —Determination of Purpose of Con- 
stitution. 

The constitution of the United States with all 
the powers conferred by it on the general gov- 
ernment and surrendered by the states, was 
the voluntary act of the people of the several 


Collateral References. Validity, construc- 
tion, and application of state statutory provi- 
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states, deliberately done for their own protec- 
tion and safety against injustice from one an- 
other, and their anxiety to preserve it in full 
force in all of its powers, and to guard against 
resistance to or evasion of its authority on the 
part of a state is proved by the clause which 
requires that the members of the state legisla- 
ture and all executive and judicial officers of the 
several states as well as those of the general 
government shall be bound by oath or affirma- 
tion to support the constitution. Ableman v. 
Booth, 62 U.S. 506, 16 L. Ed. 169, 1858 U.S. 
LEXIS 676 (1858). 


sions limiting amount of recovery in medical 
malpractice claims. 26 A.L.R.5th 245. 


ARTICLE 7 
[ADOPTION] 


[Ratification — Attestation.] — The ratification of the conventions of nine 
states, shall be sufficient for the establishment of this Constitution between 


the states ratifying the same. 


Done in convention by the unanimous consent of the states present the 
seventeenth day of September in the year of our Lord one thousand seven 
hundred and eighty-seven and of the Independence of the United States of 


America the twelfth. 


In Witness Whereof we have hereunto subscribed our names, 


GO WASHINGTON— 
Presidt. and Deputy from Virginia. 
New Hampshire: 


JOHN LANGDON, 


NIcHOLAS GILMAN. 


Massachusetts: 
NATHANIEL GORHAM, Rurus Kina. 
Connecticut: 
WM SaML JOHNSON, ROGER SHERMAN. 
New York: 


ALEXANDER HAMILTON. 


New Jersey: 


Wi: LIvINGSTON, 
Davip BREARLEY, 


Wo ParTrTeERSON, 
JONA: DAYTON. 


Pennsylvania: 


B FRANKLIN, 
Tuomas MIFFLin, 
Rost Morris, 
GEO. CLYMER, 


Tuos Firzsimons, 
JARED INGERSOLL, 
JAMES WILSON, 
Gouv Morris. 
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Geo: Reap, 
GUNNING BEDFORD 
JUN, 

JOHN DICKINSON, 


JAMES McHEnry, 
Dan oF St THos 
JENIFER, 


JOHN B.air, 


Wo BL owunt, 
Ricup Dopss SPAIGHT, 


J. RUTLEDGE, 
CHARLES COTESWORTH 


PINCKNEY, 


WILLIAM Few, 


[ADOPTION] 


Delaware: 


Maryland: 


Virginia: 


North Carolina: 


South Carolina: 


Georgia: 


Art. 7 


RICHARD BASSETT, 
JAcO: BRoom. 


DANL CARROLL. 


JAMES MADISON JR. 


Hu WILLIAMSON. 


CHARLES PINCKNEY, 
PIERCE BUTLER. 


ABR BALDWIN. 
ATTEST: 


WILLIAM JACKSON, 


SECRETARY. 


AMENDMENTS 


IN ADDITION TO, AND AMENDMENT OF, THE 
CONSTITUTION OF THE UNITED STATES 
OF AMERICA, PROPOSED BY CONGRESS, 

AND RATIFIED BY THE LEGISLATURES 
OF THE SEVERAL STATES PURSUANT 
TO THE FIFTH ARTICLE OF THE 


ORIGINAL CONSTITUTION 
AMENDMENT. AMENDMENT. 
1. [RELIGIOUS AND POLITICAL FREEDOM. | 20. 
2. [RicuT TO BEAR ARMS.] § 1. [Executive and legislative depart- 
3. [QuaRTERING SOLDIERS. ] pres — Terms of elective offic- 
4. [UNREASONABLE SEARCHES AND SEIZURES. ] is sae : 
5. [CRIMINAL ACTIONS — PROVISIONS CONCERNING — § 2. [Annual meen of congress ni Date.] 
D § 3. [Succession to office of President or 
UE PROCESS OF LAW AND JUST COMPENSATION Vi : 
ice-President.] 
eT esi § 4. [Death of President or Vice-President 
6. [RicHTs OF THE accusED.] —Selection of successor — Choice 
7. [TRIAL BY JURY IN CIVIL CASES.] devolving on either house.] 
8. [Bam — PunIsHMENT.] § 5. [Effective date of amendment.] 
9. [RIGHTS RETAINED BY PEOPLE.] § 6. [Time limit for ratification.] 
10. [RIGHTS RESERVED TO STATES OR PEOPLE.]| 21. 
11. [Surrs acainst states — RESTRICTION OF JUDI- § 1. [Repeal of eighteenth amendment.] 
CIAL POWER.] § 2. [Intoxicating liquors, shipment into 
12. [ELEcTION oF PRESIDENT AND ViCE-PRESIDENT.] dry territory prohibited.] 
13 § 3. (Ratification, time limit.] 
Lp 22: 
: panel Mtavestann yt § 1. [Restriction on terms of President.] 
14 ; : § 2. [Ratification, time limit.] 
y a4: j Za. 
§ 1. [Citizenship — Due process of law — § 1. [Presidential and Vice Presidential 
Equal protection.| electors for District of Columbia.] 
§ 2. [Representatives — Power to reduce § 2. [Enforcement of article.] 
apportionment. | 24. 
§ 3. [Disqualification to hold office.] § 1. [Voting in federal elections — Tax 
§ 4. [Public debt not to be questioned — payment not prerequisite.] 
Debts of the Confederacy and § 2. [Power to enforce.] 
claims not to be paid.] 25. Wave : E 
§ 5. [Power to enforce amendment.] Ot ks [Filling vacancy in office of president. ] 
15. $12. take Hee in office of vice presi- 
J ie ent. 
§ 1. [Right of ae te w ars pea Ge § 3. [Declaration of disability by president 
color not to disqualify.] ‘Acti dent) 
§ 2. [Power to enforce amendment.] Scr oreo ny feet tyre . 
; j § 4. [Determination of disability of presi- 
16. [Income Tax.] dent.] 
17. [ELECTION OF SENATORS.] 26. 
18. § 1. [Right to vote not denied to citizens 
§ 1— 3. [Repealed.] eighteen years or older.] 
19. § 2. [Power to enforce.] 


§ 1. [Woman suffrage.] 
§ 2. [Power to enforce amendment.] 


27. 
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[COMPENSATION OF SENATORS AND REPRESENTA- 
TIVES. | 


137 


AMENDMENTS 


Amend. 1 


AMENDMENT 1 


[Religious and political freedom.] — Congress shall make no law 
respecting an establishment of religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the government for a redress of 


grievances. 

Section to Section References. This 
amendment is referred to in § 49-6-8006. 

Compiler’s Notes. In the original the 
amendments are set out as “articles in addition 
to, and amendment of, the Constitution * * *.” 
Since they are usually referred to simply as 
“amendments” that term is used herein instead 
of the word “Article” so as to avoid confusion 
with the body of the Constitution. 

The first ten amendments to the Constitution 
of the United States were proposed to the 
legislatures of the several states by the first 
congress, on the 25th of September, 1789. They 
were ratified by the following states, and the 
notifications of ratification by the governors 
thereof were successively communicated by the 
President to congress: Delaware, January 28, 
1790; Maryland, December 19, 1789; New 
Hampshire, January 25, 1790; New Jersey, 
November 20, 1789; New York, March 27, 1790; 
North Carolina, December 22, 1789; Pennsyl- 
vania, March 10, 1790; Rhode Island, June 15, 
1790; South Carolina, January 19, 1790; Ver- 
mont, November 3, 1791; and Virginia, Decem- 
ber 15, 1791. The following of the thirteen 
original states did not ratify until the year 
1939: Connecticut, April 19; Georgia, March 18; 
Massachusetts, March 2. 

Textbooks. Pritchard on Wills and Adminis- 
tration of Estates (4th ed., Phillips and Robin- 
son), § 179. 

Tennessee Criminal Practice and Procedure 
(Raybin), §§ 18.31, 18.100. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), § 610.1. 

Law Reviews. A Coherent Methodology for 
First Amendment Speech and Religion Clause 
Cases (Thomas R. McCoy), 48 Vand. L. Rev. 
1335 (1995). 

A Framework for Analyzing the Constitution- 
ality of Restrictions on Federal Court Jurisdic- 
tion in Immigration Cases, 29 U. Mem. L. Rev. 
295 (1999). 

A Summary of the 1999 — 2000 U.S. Su- 
preme Court Civil Decisions (Perry A. Craft 
and Arshad (Paku) Khan), 36 No. 10 Tenn. B.J. 
18 (2000). 

A Summary of the 2001 — 2002 U.S. Su- 
preme Court Criminal Decisions (Perry A. 
Craft and Nichole Davis Bass), 38 No. 10 Tenn. 
B.J. 25 (2002). 

Ambiguity and the First Amendment: Some 
Thoughts on All-White Advertising (Michael E. 
Rosman), 61 Tenn. L. Rev. 289 (1993). 


An Arrow to the Heart: The Love and Death 
of Postmodern Legal Scholarship, 54 Vand. L. 
Rev. 2351 (2001). 

Anything Goes: Examining the State’s Inter- 
est in Protecting Children from Controversial 
Speech, 53 Vand. L. Rev. 427 (2000). 

Approaches to the Hybrid-Rights Doctrine in 
Free Exercise Cases, 68 Tenn. L. Rev. 119 
(2000). 

Assessing the Risk of Executing the Inno- 
cent: A Case for Allowing Access to Physical 
Evidence for Posthumous DNA Testing, 55 
Vand. L. Rev. 953 (2002). 

Barnes v. Glen Theatre, Inc.: Nude Dancing 
and the First Amendment Question, 45 Vand. 
L. Rev. 237 (1992). 

Book Review, A Precarious Path: The Bill of 
Rights After 200 Years (Tony A. Freyer), 47 
Vand. L. Rev. 757 (1994). 

Brandeis and Warren’s The Right to Privacy 
and the Birth of the Right to Privacy, 69 Tenn. 
L. Rev. 623 (2002). 

Censorship Tsunami Spares College Media: 
To Protect Free Expression on Public Cam- 
puses, Lessons From the “College Hazelwood” 
Case, 68 Tenn. L. Rev. 481 (2001). 

“Charitable Choice” and the Accountability 
Challenge: Reconciling the Need for Regulation 
with the First Amendment Religion Clauses, 55 
Vand. L. Rev. 799 (2002). 

Charities in Tax Reform: Threats to Subsi- 
dies Overt and Covert (Evelyn Brody), 66 Tenn. 
L. Rev. 687 (1999). 

Creationism v. Evolution: The Legal History 
and Tennessee’s Role in That History, 63 Tenn. 
L. Rev. 753 (1996). 

Civil Rights — Kay v. Ehrler: The Eligibility 
of the Pro Se Attorney Litigant for Award of 
Attorney’s Fees Under 42 U.S.C. § 1988, 21 
Mem. St. U.L. Rev. 575 (1991). 

Commercial Speech and the Unconstitu- 
tional Conditions Doctrine; A Second Look at 
“The Greater Includes the Lesser,” 55 Vand. L. 
Rev. 693 (2002). 

Constitutional Issues Surrounding the Mass 
Testing and Segregation of HIV-Infected In- 
mates, 23 Mem. St. U.L. Rev. 369 (1993). 

Constitutional Law-Establishment Clause-Is 
the Ohio State Motto, “With God, All Things 
Are Possible,” Compatible with the First and 
Fourteenth Amendments?, 68 Tenn. L. Rev. 933 
(2001). 

Constitutional Law — Faughender v. City of 
North Olmsted: First Amendment Limitations 
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on Patronage Hirings and Firings, 22 Mem. St. 
U.L. Rev. 867 (1992). 

Constitutional Law — First Amendment 
Overbreadth Doctrine — Older Minors’ and 
Adults’ Access Rights to Constitutionally Pro- 
tected Material, 62 Tenn. L. Rev. 353 (1995). 

Constitutional Law — First Amendment Pro- 
tected for Indecent Speech — Dial-A-Porn, 57 
Tenn. L. Rev. 339 (1990). 

Constitutional Limitations on State Power to 
Hold Parents Criminally Liable for the Delin- 
quent Acts of Their Children, 44 Vand. L. Rev. 
441 (1991). 

Controlling Campaign Spending and the 
“New Corruption”: Waiting for the Court, 44 
Vand. L. Rev. 767 (1991). 

Copyright and Democracy: A Cautionary 
Note, 53 Vand. L. Rev. 1933 (2000). 

Cyberspace: The Final Frontier for First 
Amendment Freedoms (Christo Lassiter), 32 
No. 5 Tenn. B.J. 30 (1996). 

Defamation, Epistemology, and the Erosion 
(But Not Destruction) of the Opinion Privilege 
(Nat Stern), 57 Tenn. L. Rev. 595 (1990). 

Dirty Words in the Classroom: Teaching the 
Limits of the First Amendment (Merle H. 
Weiner), 66 Tenn. L. Rev. 597 (1999). 

Employment Discrimination by Religious In- 
stitutions: Limiting the Sanctuary of the Con- 
stitutional Ministerial Exception to Religion- 
Based Employment Decisions, 54 Vand. L. Rev. 
481 (2001). 

Employment Division v. Smith: Creating 
Anxiety by Relieving ‘Tension (Ronald 
Mykkeltvedt), 58 Tenn. L. Rev. 603 (1991). 

Essay, Nameless Justice: The Case for the 
Routine Use of Anonymous Juries in Criminal 
Trials (Nancy J. King), 49 Vand. L. Rev. 123 
(1996). 

Federal court upholds constitutionality of 
IOLTA, 36 No.3 Tenn. B.J. 6 (2000). 

First Amendment Limits on Copyright, 55 
Vand. L. Rev. 891 (2002). 

Framed by the Times: 2003-2004 U.S. Su- 
preme Court Decisions Reflect Current Events 
(Perry A Craft and Michael G. Shepard), 40 No. 
9 Tenn. B.J. 14 (2004). 

General Verdicts in Multi-Claim Litigation, 
21 Mem. St. U.L. Rev. 705 (1991). 

“Get Off Your Butts”: The Employer’s Right to 
Regulate Employee Smoking (David B. Ezra), 
60 Tenn. L. Rev. 905 (1993). 

Hate Speech and the First Amendment: The 
Supreme Court's R.A.V. Decision (Ronald 
Turner), 61 Tenn. L. Rev. 197 (1998). 

Immunizing Internet Service Providers from 
Third-Party Internet Defamation Claims: How 
Far Should Courts Go? 55 Vand. L. Rev. 647 
(2002). 

In Search of a Bright Line: Determining 
When an Employer’s Financial Hardship Be- 
comes “Undue” Under the Americans with Dis- 
abilities Act (Steven B. Epstein), 48 Vand. L. 
Rev. 390 (1995). 
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Lamb’s Chapel v. Center Moriches Union 
Free School District, 113 S. Ct. 2141, 124 L. Ed. 
2d 352, 508 U.S. 384, 1993 U.S. LEXIS 4019 
(1993): A Critical Analysis of the Supreme 
Court’s First Amendment Jurisprudence in the 
Context of Public Schools (John E. Burgess), 47 
Vand. L. Rev. 1939 (1994). 

Liberal Visions of the Freedom of the Press, 
45 Vand. L. Rev. 1025 (1992). 

Mandatory Planning for Divorce (Jeffrey E. 
Stake), 45 Vand. L. Rev. 397 (1992). 

Market Hierarchy and Copyright in Our Sys- 
tem of Free Expression, 53 Vand. L. Rev. 1879 
(2000). 

Mistaken Identity: Unveiling the Property 
Characteristics of Political Money, 53 Vand. L. 
Rev. 1235 (2000). 

Mother May I ... Live? Parental Refusal of 
Life-Sustaining Medical Treatment for Chil- 
dren Based on Religious Objections (Jennifer L. 
Hartsell), 66 Tenn. L. Rev. 499 (1999). 

One Nation Under Judges, 38 No. 8 Tenn. 
B.J. 33 (2002). 

Opinion and Defamation: The Camel in the 
Tent (Jerry J. Phillips), 57 Tenn. L. Rev. 647 
(1990). 

Our Football Team Hasn’t Got a Prayer (Bill 
Haltom), 36 No. 1 Tenn. B.J. 37 (2000). 

Privacy in the First Amendment: Private 
Facts and the Zone of Deliberation, 44 Vand. L. 
Rev. 899 (1991). 

“Protecting Privacy on the Front Page: Why 
Restrictions on Commercial Use of Law En- 
forcement Records Violate the First Amend- 
ment,” 52 Vand. L. Rev. 1421 (1999). 

R.A.V. v. City of St. Paul: The Continuing 
Confusion of the Fighting Words Doctrine 
(Melody L. Hurdle), 47 Vand. L. Rev. 1143 
(1994). 

Recent Development, Duke v. Cleland: The 
Eleventh Circuit Neglects the First Amend- 
ment Rights of Political Parties and Allows 
States to Limit Ballot Access of Presidential 
Primary Candidates, 46 Vand. L. Rev. 1591 
(1993). 

Recent Development, San Filippo v. Bongio- 
vanni: The Public Concern Criteria and the 
Scope of the Modern Petition Right, 48 Vand. L. 
Rev. 1697 (1995). 

Reformist Myopia and the Imperative of 
Progress: Lessons for the Post-Brown Era 
(Donald E. Lively), 46 Vand. L. Rev. 865 (1993). 

Regulating Violent Pornography (Deana Pol- 
lard), 43 Vand. L. Rev. 125 (1990). 

Religious Entanglement by the Bankruptcy 
System — Avoidable Transfers and RFRA, 27 
U. Mem. L. Rev. 177 (1996). 

Reverse Engineering of Software for Interop- 
erability and Analysis (S. Carran Daughtrey), 
47 Vand. L. Rev. 145 (1994). 

RICO Threatens Civil Liberties (Antonio J. 
Califa), 43 Vand. L. Rev. 805 (1990). 

Safeguarding Constitutional Rights: The 
Uses and Limits of Prophylactic Rules, 66 
Tenn. L. Rev. 925 (1999). 
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Special Project, Family Law in the 1990s — 
New Problems, Strong Solutions, 46 Vand. L. 
Rev. 677 (1993). 

Special Project, The Continuing Evolution of 
Criminal Constitutional Law in State Courts, 
47 Vand. L. Rev. 795 (1994). 

Stare Decisis in Historical Perspective: From 
the Founding Era to the Rehnquist Court (Tho- 
mas R. Lee), 52 Vand. L. Rev. 647 (1999). 

State Restrictions on Violent Expression: The 
Impropriety of Extending an Obscenity Analy- 
sis, 46 Vand. L. Rev. 473 (1993). 

Stripping Away at the First Amendment: The 
Increasingly Paternal Voice of Our Living Con- 
stitution (Mark. M. Harrold), 32 U. Mem. L. 
Rev. 403 (2002). 

Symbolic Logic in Judicial Interpretation, 27 
U. Mem. L. Rev. 85 (1996). 

Taking Liberties With the First Amendment: 
Congress, Section 5, and the Religious Freedom 
Restoration Act (Jay S. Bybee), 48 Vand. L. Rev. 
1539 (1995). 

Tempering Title VII’s Straight Arrow Ap- 
proach: Recognizing and Protecting Gay Vic- 
tims of Employment Discrimination, 46 Vand. 
L. Rev. 1533 (1993). 

Thank God for the Lawyers: Some Thoughts 
on the (Mis)Regulation of Scientific Misconduct 
(Glenn Harlan Reynolds), 66 Tenn. L. Rev. 801 
(1999). 

The Constitutionality of an Off-Duty Smok- 
ing Ban for Public Employees: Should the State 
Butt Out?, 43 Vand. L. Rev. 491 (1990). 

The Constitutionality of Student-Led Prayer 
at Public School Graduation Ceremonies, 48 
Vand. L. Rev. 257 (1995). 

The Convergence of Neutrality and Choice: 
The Limits of the State’s Affirmative Duty to 
Provide Equal Educational Opportunity 
(Wendy R. Brown), 60 Tenn. L. Rev. 63 (1992). 

The Court in Action: A summary of key cases 
from the U.S. Supreme Court 2000-2001 (Perry 
A. Craft and Arshad (Paku) Khan), 37 No. 9 
Tenn. B.J. 18 (2001). 

The First Amendment and Homosexual Ex- 
pression: The Need for an Expanded Interpre- 
tation, 47 Vand. L. Rev. 1073 (1994). 

The Free Exercise Rights of Pregnant Women 
Who Refuse Medical Treatment, 69 Tenn. L. 
Rev. 539 (2002). 

The FTC as Internet Privacy Norm Entrepre- 
neur, 53 Vand. L. Rev. 2041 (2000). 

The Graduation Prayer Cases: Coercion by 
Any Other Name, 52 Vand. L. Rev. 1783 (1999). 

The Nature and Constitutionality of Stalking 
Laws, 46 Vand. L. Rev. 991 (1993). 

The Neoconservative Case Against Hate- 
Speech Regulation — Lively, D’Souza, Gates, 
Carter, and the Toughlove Crowd (Richard Del- 
gado & David Yun), 47 Vand. L. Rev. 1807 
(1994). 

The New Face of Creationism: The Establish- 
ment Clause and the Latest Efforts to Suppress 
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Evolution in Public Schools, 54 Vand. L. Rev. 
2495 (2001). 

The Paradox of Family Privacy, 53 Vand. L. 
Rev. 527 (2000). 

The Parsonage Allowance Exclusion: Past, 
Present, and Future, 44 Vand. L. Rev. 149 
(1991). 

The Sixth Circuit Year in Review — Leading 
Cases of 1996, 27 U. Mem. L. Rev. 265 (1997). 

The Sixth Circuit Year in Review — Leading 
Cases of 1997 (Judge Alice M. Batchelder, J. 
Clegg Ivey III, Rebecca C. Lutsko), 28 U. Mem. 
L. Rev. 345 (1998). 

The Uneasy Coexistence of Equal Protection 
and Free Speech Claims in the Public Employ- 
ment Context, 31 U. Mem. L. Rev. 559 (2001). 

Threading the Needle: Resolving the Impasse 
Between Equal Protection and Section 5 of the 
Voting Rights Act, 54 Vand. L. Rev. 2057 (2001). 

Thurgood Marshall and “Individual Self-Re- 
alization” in First Amendment Jurisprudence 
(N. Douglas Wells), 61 Tenn. L. Rev. 237 (1993). 

Time for a Change: Analyzing Graduation 
Invocations and Benedictions Under Reli- 
giously Neutral Principles of the Public Forum, 
26 U. Mem. L. Rev. 1405 (1996). 

Tort Actions Against Churches — What Pro- 
tections Does the First Amendment Provide?, 
25 U. Mem. L. Rev. 193 (1994). 

Why Free Speech Cases Are as Hard (And as 
Easy) as They Are, 68 Tenn. L. Rev. 335 (2001). 

Disciplinary Board Opinions. Right of at- 
torney appointed on behalf of minor seeking 
abortion via judicial bypass procedure to de- 
cline the appointment for moral, religious or 
malpractice insurance reasons. Formal Ethics 
Opinion 96-F-140 (6/13/96). 

Bartnicki v. Vopper: A New Bully in the 
Schoolyard of Private Expression (Katy J. 
Lewis), 70 Tenn. L. Rev. 859 (2003). 

Darwin, Design, and Disestablishment: 
Teaching the Evolution Controversy in the Pub- 
lic Schools (Jay D. Wexler), 56 Vand. L. Rev. 751 
(2003). 

Silence of the Lambs: Are States Attempting 
to Establish Religion in Public Schools (Linda 
D. Lam), 56 Vand. L. Rev. 911 (2003). 

Attorney General Opinions. Limiting use 
of political candidate’s personal funds in cam- 
paign, OAG 95-042 (4/19/95). 

Ordinance prohibiting employees from dis- 
playing political yard signs, OAG 95-065 
(6/19/95). 

Prohibition against anonymous campaign lit- 
erature violates free speech clause, OAG 95- 
090 (8/29/95). 

Ordinance banning photographic equipment 
from city board meeting not in violation of U.S. 
Const. amend. 1 or Open Meeting Act, OAG 
95-101 (10/2/95). 

Constitutionality of banning photographic 
equipment in city board meeting, OAG 95-126 
(12/28/95). 
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Ten Commandments resolution, OAG 96-022 
(2/21/96). 

Constitutionality of proposed statute prohib- 
iting the teaching of evolution as fact, OAG 
96-025 (2/26/96). 

State limits on candidate’s personal cam- 
paign contributions unconstitutional, OAG 98- 
016 (1/15/98). 

Identification and notice requirement for ac- 
cess to public information under § 2-10-111, 
OAG 98-040 (2/9/98). 

Tax on sale or rental of adult videos, 98-067 
(3/18/98). 

Corporate contributions to defeat or aid pas- 
sage of referenda, OAG 98-072 (3/30/98). 

Parade or public assembly applicants re- 
quired to pay for additional police protection, 
OAG 98-080 (4/7/98). 

Three business-day waiting period required 
before parade or assembly, OAG 98-080 
(4/7/98). 

Prohibitions on commercial use of public in- 
formation, OAG 98-091 (4/15/98). 

Regulation of adult-oriented establishments, 
OAG 98-096 (4/29/98). 

Regulation of adult-oriented establishments, 
OAG 98-096 (4/29/98). 

Constitutionality of ban on billboard adver- 
tisements promoting lotteries, OAG 99-039 
(2/24/99). 

Constitutionality of school employee reli- 
gious liberty provisions, OAG 99-107 (5/10/99). 

Constitutionality of requiring public library 
policies prohibiting minors’ access to harmful 
material, OAG 99-108 (5/10/99). 

A private act, which applied to Montgomery 
County and which made it unlawful for any 
person to distribute voter solicitation material 
or to loiter about for the purpose of soliciting 
votes on the grounds of any polling place, was 
unconstitutional as it applied to the “grounds” 
of a polling place and, therefore, was not nar- 
rowly tailored, OAG 00-170 (11/2/00). 

T.C.A. § 3-6-108(i) violates U.S. Const. 
amend. 1 as applied to nonincumbent candi- 
dates for governor and membership in the gen- 
eral assembly, OAG 01-134 (8/29/01). 

A metropolitan government has the authority 
to enact an ordinance as part of its building 
code that prohibits persons from placing graffiti 
on building exteriors and that requires prop- 
erty owners to remove graffiti from their build- 
ings and, within constitutional limitations, to 
limit the style of painting that a property owner 
can have on the exterior of the building, OAG 
01-137 (9/4/01). 

The Tennessee registry of election finance 
cannot constitutionally enforce the contribu- 
tion limits of T.C.A. § 2-10-302(c) on a candi- 
date’s loan to a campaign committee, OAG 
01-161 (11/5/01). 

A proposed bill, which would mandate that 
“each [public] board of education shall require 
the daily recitation of the pledge of allegiance in 
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each classroom in the school system and shall 
ensure that the flag of the United States is in 
place in each classroom” would not violate U.S. 
Const. amend. 1, as the bill would not require 
“student[s] [to] be compelled to recite the 
pledge of allegiance if the student or student’s 
parent or legal guardian objects on religious, 
philosophical or other grounds to the student 
participating in such exercise,” OAG 02-038 
(4/2/02). 

The establishment clause of U.S. Const. 
amend. 1 would be violated by a statute autho- 
rizing or requiring the posting of the ten com- 
mandments in public buildings other than pub- 
lic schools, a statute authorizing or requiring 
the posting of the ten commandments inside 
courtrooms of courthouses, or resolution of a 
county legislative body approving the posting of 
the ten commandments in public buildings 
and/or courtrooms in county courthouses, OAG 
02-039 (4/3/02). 

A law requiring the issuance of a driver’s 
certificate, rather than a driver’s license, to any 
otherwise qualified applicant who has never 
been issued a social security number would not 
violate the free exercise clauses of the United 
States constitution or the Tennessee constitu- 
tion, because the law would be one of neutral 
and uniform application and would be a reason- 
able means of promoting the state’s legitimate 
interest in preventing fraud in the issuance of 
such licenses and public safety and security, 
OAG 02-041 (4/4/02). 

If a citizen or interest group holds a meeting 
that could be closed to the public if held on 
private property, that meeting, even though 
held on governmental property, would be a 
nonpublic forum, and members of the press or 
public could be excluded, OAG 02-131 
(12/12/02). 

Prohibiting yard signs in subdivision, OAG 
04-041 (3/12/04). 

If the Tennessee wildlife resources agency 
(TWRA), or its predecessor, has entered into a 
reciprocal license agreement with another state 
to recognize each other’s respective fishing and 
hunting licenses on a shared body of water, 
TWRA cannot enforce its statutes and procla- 
mations regulating the supply of fish in those 
waters against Tennessee residents using valid 
nonresident licenses from the adjacent state in 
question; amending OAG 04-003 (1/07/04), 
OAG 04-047 (3/19/04). 

Proposed legislative resolution on religion, 
OAG 04-052 (3/25/04). 

Constitutionality of proposed legislation per- 
taining to contracting by state and local govern- 
ments with religious organizations, OAG 04- 
067 (4/20/04). 

Constitutionality of proposed legislation that 
would prohibit the showing within motor ve- 
hicles of obscene and patently offensive movies 
which are visible to other drivers, OAG 04-086 
(5/05/04). 

Constitutionality of proposed legislation per- 
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taining to admissibility of prior convictions of 
an accused who is on trial for a sexual offense 
against a child under the age of thirteen, OAG 
04-089 (5/10/04). 

A public school system may give a school 
holiday on a religious holiday, if it has a clearly 
secular purpose for the school, OAG 04-095 
(5/18/04). 
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37. Right of Assembly. 
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39. Right to Privacy. 

40. Redress of Grievances. 

41. Freedom of Association. 
42. —Intimate Association. 
43. —Political Association. 


44, Restriction on Exercise of Rights. 
45. Retaliation for Exercise of Rights. 
46. Waiver. 


Me Academic Freedom. 

48. Private Entity. 

49. Access to Information. 

50. Presence of Counsel During Execution. 
OL Freedom of Thought. 

52. —Procedural Due Process. 


1. In General. 


2. —Application to Congress Only. 

U.S. Const. amends. 1-10 are only intended 
to limit the power of the national government, 
and not to restrict the power of the states in 
respect to their own people. Spies v. Illinois, 123 
U.S. 131, 8 S. Ct. 22, 31 L. Ed. 80, 1887 U.S. 
LEXIS 2159 (1887); Ohio ex rel. Lloyd v. Dolli- 
son, 194 U.S. 445, 24S. Ct. 703, 48 L. Ed. 1062, 
1904 U.S. LEXIS 840, 14 Ohio F. Dec. 380 
(1904); State v. Norvell, 137 Tenn. 82, 191 S.W. 
536, 1916 Tenn. LEXIS 55, 1917D L.R.A. (n.s.) 
586 (1916). 
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U.S. Const. amend. 1 is only a restriction 
upon congress and does not affect the states or 
the citizens of the state. International Union of 
Mine, Mill & Smelter Workers v. Tennessee 
Copper Co., 31 F. Supp. 1015, 1940 U.S. Dist. 
LEXIS 3529 (E.D. Tenn. 1940). 

U.S. Const. amend. 1 applies only to acts of 
congress restricting freedom of speech and 
press and does not apply to action by a state or 
citizens of a state. International Union of Mine, 
Mill & Smelter Workers v. Tennessee Copper 
Co., 31 F. Supp. 1015, 1940 U.S. Dist. LEXIS 
3529 (E.D. Tenn. 1940). 

U.S. Const. amends. 1-10 are restrictions on 
the national government only and not on the 
states. Donahoo v. Mason & Dixon Lines, 199 
Tenn. 145, 285 S.W.2d 125, 1955 Tenn. LEXIS 
438 (1955). 


3. —Application to State and Local Gov- 
ernments. 

By reason of the due process clause of U.S. 
Const. amend. 14 the provisions of U.S. Const. 
amend. 1 which forbid congressional legislation 
with respect to either the establishment of 
religion or the prohibition of its free exercise 
are equally applicable to state and local govern- 
mental bodies, including local public school 
boards. Wiley v. Franklin, 468 F. Supp. 138, 
1979 U.S. Dist. LEXIS 14527 (E.D. Tenn. 1979); 
Wiley v. Franklin, 497 F. Supp. 390, 1980 U.S. 
Dist. LEXIS 13400 (E.D. Tenn. 1980). 

Being subject to state regulation and receiv- 
ing state funding does not by itself convert the 
actions of a private organization into state 
action. Brentwood Academy v. Tennessee Sec- 
ondary Sch. Athletic Ass’n, 180 F.3d 758, 1999 
FED App. 225P, 1999 U.S. App. LEXIS 13597 
(6th Cir. 1999), rev’d, 531 U.S. 288, 121 S. Ct. 
924, 148 L. Ed. 2d 807, 2001 U.S. LEXIS 964 
(2001). 

In order to prove that a high school athletic 
association is acting under color of state law, a 
plaintiff has the burden of proving that the 
association’s action was caused, controlled or 
directed by the state or its agencies. Brentwood 
Academy v. Tennessee Secondary Sch. Athletic 
Ass’n, 180 F.3d 758, 1999 FED App. 225P, 1999 
U.S. App. LEXIS 13597 (6th Cir. 1999), rev'd, 
531 U.S. 288, 121 S. Ct. 924, 148 L. Ed. 2d 807, 
2001 U.S. LEXIS 964 (2001). 

Under the jurisprudence of the United States 
supreme court, U.S. Const. amend. 1 is incor- 
porated into the due process clause of U.S. 
Const. amend. 14 and is therefore applicable to 
the states. Becton v. Thomas, 48 F. Supp. 2d 
747, 1999 U.S. Dist. LEXIS 6079 (W.D. Tenn. 
1999). 

Defendant’s convictions for animal cruelty 
were appropriate because T.C.A. § 39-14-202 
was sufficiently specific to warn defendant of 
the proscribed conduct; additionally, not all of 
defendant’s animals were kept under the same 
conditions and it was within the prosecutor’s 
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broad discretion to choose which charges to 
bring against defendant. State v. Siliski, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 390 
(Tenn. Crim. App. May 15, 2007). 


4. —Judicial Review. 

Memphis city ordinance regulating licensing 
of sexually oriented businesses, which was 
plagued by potential delays of over five months 
for an appeal by an applicant to receive judicial 
review, was held unconstitutional for failure to 
provide procedural safeguards. East Brooks 
Books v. City of Memphis, 48 F.3d 220, 1995 
FED App. 0080P, 1995 FED App. 80P, 1995 U.S. 
App. LEXIS 4358 (6th Cir. Tenn. 1995), cert. 
denied, 516 U.S. 909, 116 S. Ct. 277, 133 L. Ed. 
2d 198, 1995 U.S. LEXIS 6752 (1995). 

Trial court did not err in dismissing a voter’s 
suit in which he claimed that Metro. Gov’t 
Nashville & Davidson County, Tenn., Code 
Laws ch. 1.07(a), regarding term limits, was 
unconstitutional because, his mere status of a 
taxpayer or voter was not enough for him to 
show that he had standing to sue and he had 
failed to establish a sufficient personal stake in 
the outcome. Hooker v. Nixon, — S.W.3d —, 
2006 Tenn. App. LEXIS 211 (Tenn. Ct. App. 
Mar. 29, 2006). 


5. Freedom of Religion. 

Health and educational facilities board stat- 
ute (§§ 48-1901 — 48-1918 (repealed)) applied 
to all private nonprofit corporations and did not 
violate prohibition of U.S. Const. amend. 1, 
relative to establishment of religion. Fort Sand- 
ers Presbyterian Hosp. v. Health & Educ. Fa- 
cilities Bd., 224 Tenn. 240, 453 S.W.2d 771, 
1970 Tenn. LEXIS 383 (1970). 

Sections 52-1409 — 52-1448 (now §§ 53-11- 
301 — 53-11-3808, 53-11-401 — 53-11-413) did 
not violate the religious freedom of a group 
using marijuana in religious observances. 
Gaskin v. State, 490 S.W.2d 521, 1973 Tenn. 
LEXIS 524 (Tenn. 1973), appeal dismissed, 414 
U.S. 886, 94S. Ct. 221, 38 L. Ed. 2d 133, 1973 
U.S. LEXIS 937 (1973). 

Court enforcement of a facially neutral re- 
strictive covenant on the use of land for other 
than residential purposes worked only an indi- 
rect burden on owners no different from that 
placed on other owners and did not rise to the 
level of a violation of their rights of assembly or 
free exercise of religion, in spite of their conten- 
tion that they were holding only private wor- 
ship services, since no one lived in the building 
in which the services were held. McDonald v. 
Chaffin, 529 S.W.2d 54, 1975 Tenn. App. LEXIS 
173 (Tenn. Ct. App. 1975). 

Application of municipal code provisions by 
city official which invoked an official preference 
for localized forms of religion over nonlocalized 
forms was illegal under U.S. Const. amend. 1. 
Smith v. City of Manchester, 460 F. Supp. 30, 
1978 U.S. Dist. LEXIS 19069 (E.D. Tenn. 1978). 
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A municipality may protect its citizens from 
crime and undue annoyance by regulating the 
solicitation of funds for religious purposes, but 
the regulation must not intrude upon the solici- 
tors’ rights to exercise freely their religious 
beliefs. Smith v. City of Manchester, 460 F. 
Supp. 30, 1978 U.S. Dist. LEXIS 19069 (E.D. 
Tenn. 1978). 

The fact that persons might express their 
religious views at some place other than the 
public streets, sidewalks and public areas does 
not remove their form of evangelism from con- 
stitutional protection. Smith v. City of 
Manchester, 460 F. Supp. 30, 1978 U.S. Dist. 
LEXIS 19069 (E.D. Tenn. 1978). 

To the extent that it incorporated the provi- 
sions of Tenn. Const. art. IX, § 1 disqualifying 
ministers and priests from holding legislative 
office and applied that disqualification to can- 
didates seeking election as delegates to the 
constitutional convention, Acts 1976, ch. 848, 
§ 4, the legislative call to the convention, vio- 
lated the challenged candidate’s first amend- 
ment rights to the free exercise of his religion. 
McDaniel v. Paty, 435 U.S. 618, 98 S. Ct. 1322, 
55 L. Ed. 2d 598, 1978 U.S. LEXIS 81 (1978). 

The free exercise clause is not a license in 
itself to enter property, government-owned or 
otherwise, to which religious practitioners have 
no other legal right of access. Sequoyah v. 
Tennessee Valley Authority, 480 F. Supp. 608, 
1979 U.S. Dist. LEXIS 8780 (E.D. Tenn. 1979), 
affd, 620 F.2d 1159, 1980 U.S. App. LEXIS 
18611 (6th Cir. 1980). 

There is no requirement that a religion meet 
any organizational or doctrinal test in order to 
qualify for first amendment protection; ortho- 
doxy is not an issue. Sequoyah v. Tennessee 
Valley Authority, 620 F.2d 1159, 1980 U.S. App. 
LEXIS 18611 (6th Cir. 1980), cert. denied, 449 
U.S. 953, 101 S. Ct. 357, 66 L. Ed. 2d 216, 1980 
U.S. LEXIS 3731 (1980). 

Though cultural history and tradition are 
vitally important to any group of people, these 
are not interests protected by the free exercise 
clause of U.S. Const. amend. 1. Sequoyah v. 
Tennessee Valley Authority, 620 F.2d 1159, 
1980 U.S. App. LEXIS 18611 (6th Cir. 1980), 
cert. denied, 449 U.S. 953, 101 S. Ct. 357, 66 L. 
Ed. 2d 216, 1980 U.S. LEXIS 3731 (1980). 

A city ordinance requiring official application 
and registration of those engaged in solicita- 
tions for religious purposes and giving the 
administrating board the power to delve into 
both religious and financial workings of reli- 
gious organizations previously authorized by 
the state to operate as legitimate and to inves- 
tigate the financial condition and religious suc- 
cess of any applicant was unconstitutional on 
the grounds of being overbroad, impermissibly 
vague and violative of first amendment rights. 
Sylte v. Metropolitan Gov’t, 493 F. Supp. 313, 
1980 U.S. Dist. LEXIS 11848 (M.D. Tenn. 
1980). 
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The solicitation of funds for religious pur- 
poses is protected by U.S. Const. amend. 1; any 
law restricting the exercise of such rights must 
do so with narrow, objective and definite stan- 
dards. Taylor v. Knoxville, 566 F. Supp. 925, 
1982 U.S. Dist. LEXIS 10090 (E.D. Tenn. 1982). 

Subdivision (f) (now (g)) of § 57-5-105, pro- 
viding for the adoption by counties of resolu- 
tions forbidding the sale of beer within 300 feet 
of a residential dwelling if the owner objects, 
does not violate the establishment clause. This 
subsection does not deal with churches or reli- 
gious establishments, but rather with private 
residences. Welch v. Claiborne County Beer 
Bd., 678 S.W.2d 52, 1984 Tenn. LEXIS 943 
(Tenn. 1984), appeal dismissed 471 U.S. 1010, 
105 S. Ct. 2008, 85 L. Ed. 2d 293, 1985 U.S. 
LEXIS 2552 (1985). 

Refusal to grant request for additional days 
of leave by a member of the Worldwide Church 
of God, and the subsequent termination for 
absence without leave, did not violate either 
the establishment clause or the free exercise 
clause where the member could have avoided 
the problem through better management of 
annual leave time. De Priest v. Puett, 669 
S.W.2d 669, 1984 Tenn. App. LEXIS 3394 
(Tenn. Ct. App. 1984), cert. denied, 469 U.S. 
1034, 105 S. Ct. 505, 83 L. Ed. 2d 397, 1984 
U.S. LEXIS 4467 (1984). 

Where petitioner claimed that his act was 
protected by the free exercise clause, in order to 
justifiably curtail the exercise of that alleged 
right the trial justice should have first allowed 
petitioner to display the sincerity of his reli- 
gious belief, and then should have applied the 
second prong of the Sherbert test by balancing 
petitioner’s first amendment right with the 
interest of the court in maintaining decorum in 
its proceedings by regulating dress in the court- 
room. State v. Hodges, 695 S.W.2d 171, 1985 
Tenn. LEXIS 593 (Tenn. 1985). 

A requirement that both committed names 
and names adopted for religious purposes be 
included on a prison I.D. card does not violate a 
prisoner’s first amendment right to freedom of 
religious expression. Mujihadeen v. Compton, 
627 F. Supp. 356, 1985 U.S. Dist. LEXIS 12312 
(W.D. Tenn. 1985). 

A broad religious exception from the laws 
dealing with possession and distribution of 
marijuana is not constitutionally required. 
United States v. Greene, 892 F.2d 453, 1989 
U.S. App. LEXIS 19057 (6th Cir. 1989), cert. 
denied, 495 U.S. 935, 110 S. Ct. 2179, 109 L. 
Ed. 2d 508, 1990 U.S. LEXIS 2409 (1990). 

Failure to participate in the alcoholics anony- 
mous program can not be considered in a deci- 
sion whether to grant or deny parole if it is 
found that the treatment program is a religious 
one. Arnold v. Tennessee Bd. of Paroles, 956 
S.W.2d 478, 1997 Tenn. LEXIS 533 (Tenn. 
1997). 
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Enforcement of T.C.A. § 2-2-116, requiring 
social security number disclosure in voter reg- 
istration, does not unconstitutionally infringe 
upon first amendment right to free excercise of 
religion, as incorporated by U.S. Const. amend. 
14, by forcing the plaintiff to violate plaintiffs 
religious beliefs in order to vote. A state law 
that is rationally related to a legitimate state 
purpose will be upheld against a free excercise 
claim, even in a “hybrid” situation involving 
other fundamental rights such as voting, so 
long as the law is generally applicable, not 
aimed at particular religious practices, and free 
of a system of particularized exceptions. McKay 
v. Thompson, 226 F.3d 752, 2000 FED App. 
329P, 2000 U.S. App. LEXIS 23387 (6th Cir. 
2000), cert. denied, 532 U.S. 906, 121 S. Ct. 
1230, 149 L. Ed. 2d 139, 2001 U.S. LEXIS 2020 
(2001). 

U.S. Const. amend. 1 bars all of a couple’s 
claims against a worldwide religious organiza- 
tion in which they alleged the organization 
practiced “coercive persuasion” and “mind con- 
trol” practices, because all of the couple’s alle- 
gations lead the appellate court back to ques- 
tioning the organization’s religious beliefs and 
practices, which is “a forbidden domain” that 
the appellate court would not enter. Peeler v. 
The Way Int'l, Inc., — S.W.3d —, 2006 Tenn. 
App. LEXIS 456 (Tenn. Ct. App. July 5, 2006). 


6. —Governmental Coercion. 

An essential element to a claim under the 
free exercise clause is some form of governmen- 
tal: coercion of actions which are contrary to 
religious belief. Sequoyah v. Tennessee Valley 
Authority, 480 F. Supp. 608, 1979 U.S. Dist. 
LEXIS 8780 (E.D. Tenn. 1979), aff'd, 620 F.2d 
1159, 1980 U.S. App. LEXIS 18611 (6th Cir. 
1980). 

Governmental coercion may take the form of 
pressuring or forcing individuals not to partici- 
pate in religious practices. Sequoyah v. Tennes- 
see Valley Authority, 480 F. Supp. 608, 1979 
U.S. Dist. LEXIS 8780 (E.D. Tenn. 1979), affd, 
620 F.2d 1159, 1980 U.S. App. LEXIS 18611 
(6th Cir. 1980). 

Governmental compulsion either to do or 
refrain from doing an act forbidden or required 
by one’s religion, or to affirm or disavow a belief 
forbidden or required by one’s religion, is the 
evil prohibited by the free exercise clause. Moz- 
ert v. Hawkins County Bd. of Educ., 827 F.2d 
1058, 1987 U.S. App. LEXIS 11385, 102 A.L.R. 
Fed. 497 (6th Cir. 1987), rehearing denied, — F. 
2d —, 1987 U.S. App. LEXIS 13833 (6th Cir. 
Oct. 5, 1987), cert. denied, 484 U.S. 1066, 108 S. 
Ct. 1029, 98 L. Ed. 2d 993, 1988 U.S. LEXIS 
790 (1988). 


7. —Criteria for Testing Claim. 

The constitutional validity of a claim that the 
flooding of a particular area would prevent 
members of an Indian tribe from practicing 
their tribal religion in violation of the free 
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exercise clause must be tested by the following 
criteria: (1) Whether worship at the particular 
geographic location in question is inseparable 
from the claimants’ way of life; (2) Whether the 
location is the cornerstone of their religious 
observance; or (3) Whether the location plays a 
central role in their religious ceremonies and 
practices. Sequoyah v. Tennessee Valley Au- 
thority, 620 F.2d 1159, 1980 U.S. App. LEXIS 
18611 (6th Cir. 1980), cert. denied, 449 U.S. 
953, 101S. Ct. 357, 66 L. Ed. 2d 216, 1980 U.S. 
LEXIS 3731 (1980). 


8. —Standing. 

Public school students and their parents 
have standing to maintain a lawsuit challeng- 
ing the constitutionality, under the establish- 
ment clause of U.S. Const. amend. 1, of a law, 
regulation or program adopted by public school 
authorities and applicable to schools which 
such students attend without the necessity of 
an averment or showing of any coercion or 
impairment of their individual rights to reli- 
gious freedom. Upon the other hand, such stu- 
dents and their parents have standing to chal- 
lenge such a law, regulation or program under 
the free exercise clause of U.S. Const. amend. 1 
only upon an averment and a showing that the 
law, regulation or program operates so as to 
impair their individual right to religious free- 
dom or so as to individually coerce them with 
respect to the practice of their religion. Wiley v. 
Franklin, 468 F. Supp. 133, 1979 U.S. Dist. 
LEXIS 14527 (E.D. Tenn. 1979); Wiley v. Fran- 
klin, 497 F. Supp. 390, 1980 U.S. Dist. LEXIS 
13400 (E.D. Tenn. 1980). 

Residents living in proximity to property 
which was leased by the corps of engineers to a 
religious organization lacked standing to claim 
a violation of U.S. Const. amend. 1, where they 
were not subjected to unwelcome religious ex- 
ercises or displays, or forced to assume special 
burdens in order to avoid confronting such 
exercises or displays. Liddle v. Corps of Eng’rs 
of United States Army, 981 F. Supp. 544, 1997 
U.S. Dist. LEXIS 16451 (M.D. Tenn. 1997). 


9. —Blood Tests. 

Sample of blood could be withdrawn from 
defendant in custody, for the purpose of deter- 
mining whether defendant was infected with 
virus indicating AIDS, over alleged religious 
beliefs and convictions of defendant, where 
defendant stated he suffered from AIDS, the 
taking of the sample was not part of random 
blood sampling, and evidence showed the sher- 
iff and public health officials had reasonable 
cause to carry out the test; alleged religious 
beliefs or convictions of defendant had to yield 
to concerns for public safety and welfare. Hay- 
wood County v. Hudson, 740 S.W.2d 718, 1987 
Tenn. LEXIS 1015 (Tenn. 1987). 


10. —Churches. 
The exemption of ministers of religion and 
members of certain religious sects from the 
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selective draft was not prohibited by U.S. 
Const. amend. 1. Selective Draft Law Cases, 
245 U.S. 366, 38S. Ct. 159, 62 L. Ed. 349, 1918 
U.S. LEXIS 2138, 1918C L.R.A. 361, 1918B 
Ann. Cas. 856 (1918). 

The restrictions in the National Prohibition 
Act on the amount of sacramental wine that 
may be used by a religious congregation do not 
violate U.S. Const. amend. 1. Shapiro v. Lyle, 
30 F.2d 971, 1929 U.S. Dist. LEXIS 1021 (W.D. 
Wash. 1929), appeal dismissed, 36 F.2d 1021, 
1930 U.S. App. LEXIS 3094 (9th Cir. 1930). 

Acts 1947, ch. 89 prohibiting displaying, han- 
dling and exhibition of poisonous snakes does 
not violate U.S. Const. amend. 1, as applied to 
handling of poisonous snakes during church 
worship. Harden v. State, 188 Tenn. 17, 216 
S.W.2d 708, 1948 Tenn. LEXIS 488 (1948). 

The handling of poisonous snakes and the 
drinking of poison by members of a church 
congregation as a tenet of faith at church ser- 
vices may be enjoined by the state as a common 
law nuisance; and, in view of the state’s power 
to prevent grave and immediate danger to the 
life and health of its people, such action does 
not violate U.S. Const. amend. 1 or the even 
stronger provisions of Tenn. Const. art. I, § 3. 
State ex rel. Swann v. Pack, 527 S.W.2d 99, 
1975 Tenn. LEXIS 640 (Tenn. 1975), cert. de- 
nied, 424 U.S. 954, 96S. Ct. 1429, 47 L. Ed. 2d 
360, 1976 U.S. LEXIS 212 (1976). 

To be constitutionally protected under U.S. 
Const. amend. 1 and Tenn. Const. art. I, § 3, it 
is not necessary that a religious group be nu- 
merically large, conventional, or that its tenets 
and practices be in accord with prevailing 
views, and any religious group has an absolute 
and unbridled right to pursue any practice of its 
own choosing; but, although the right to believe 
is absolute, the right to act is subject to reason- 
able regulation to protect a compelling state 
interest, reasonably enforced, and the free ex- 
ercise of religion does not include the right to 
violate statutory law, commit a nuisance, or 
immunize against lawless conduct, and must 
give way where the state interest is compelling 
and substantial and the danger clear, present 
and so grave as to endanger paramount public 
interests. State ex rel. Swann v. Pack, 527 
S.W.2d 99, 1975 Tenn. LEXIS 640 (Tenn. 1975), 
cert. denied, 424 U.S. 954, 96 S. Ct. 1429, 47 L. 
Ed. 2d 360, 1976 U.S. LEXIS 212 (1976). 

Church corporation charter stating as pur- 
pose of organization that it was to be a local 
church of the Presbyterian Church in the 
United States created an implied trust in favor 
of the general church of property conveyed to 
the corporation; accordingly, such property 
would go to the general church when the local 
church withdrew from the general organiza- 
tion. This decision of the court did not offend 
the constitution. Fairmount Presbyterian 
Church, Inc. v. Presbytery of Holston, 531 
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S.W.2d 301, 1975 Tenn. App. LEXIS 169 (Tenn. 
Ct. App. 1975). 

Any indirect burden that may be imposed by 
Tenn. Const. art. IX, § 1 upon ministers and 
priests by excluding them from the law-making 
process of government is justified by the com- 
pelling state interest in maintaining the wall of 
separation between church and state. Paty v. 
McDaniel, 547 S.W.2d 897, 1977 Tenn. LEXIS 
568 (Tenn. 1977), rev'd, 435 U.S. 618, 98 S. Ct. 
1322, 55 L. Ed. 2d 598, 1978 U.S. LEXIS 81 
(1978). 

Tenn. Const. art. IX, § 1, which makes min- 
isters of religion ineligible for seats in the 
legislature, does not infringe upon religious 
belief or religious action within the protection 
of the free exercise clause of U.S. Const. amend. 
1. Paty v. McDaniel, 547 S.W.2d 897, 1977 
Tenn. LEXIS 568 (Tenn. 1977), rev'd, 435 U.S. 
618, 98 S. Ct. 1822, 55 L. Ed. 2d 593, 1978 U.S. 
LEXIS 81 (1978). 

In attempting to defend the rationale under- 
lying the disqualification of clergymen from 
holding legislative office set out in Tenn. Const. 
art. IX, § 1, the state failed to demonstrate that 
its views of the dangers of clergy participation 
in the political process have not lost whatever 
validity they may once have enjoyed, and the 
American experience provides no persuasive 
support for the fear that clergymen in public 
office will be less careful of antiestablishment 
interests or less faithful to their oath of civil 
office than their unordained counterparts. 
McDaniel v. Paty, 435 U.S. 618, 98 S. Ct. 1322, 
55 L. Ed. 2d 593, 1978 U.S. LEXIS 81 (1978). 

Soliciting funds and undertaking to prosely- 
tize persons upon the streets, sidewalks and 
other public areas may be equated under U.S. 
Const. amend. 1 with worship in churches and 
preaching from pulpits, no matter how unor- 
thodox the underlying religious practices of the 
organization may appear. Smith v. City of 
Manchester, 460 F. Supp. 30, 1978 U.S. Dist. 
LEXIS 19069 (E.D. Tenn. 1978). 

Civil courts may not inquire into whether a 
church has followed its own laws and proce- 
dures to establish a basis for arbitrariness. 
Martin v. Lewis, 688 S.W.2d 72, 1984 Tenn. 
App. LEXIS 3435 (Tenn. Ct. App. 1984). 

Religious controversies are not the proper 
subject of civil court inquiry, and a civil court 
must accept the ecclesiastical decisions of 
church tribunals as it finds them. Martin v. 
Lewis, 688 S.W.2d 72, 1984 Tenn. App. LEXIS 
3435 (Tenn. Ct. App. 1984). 

A privilege tax on the occupancy of hotel and 
motel rooms does not violate the free exercise or 
establishment clauses of U.S. Const. amend. 1, 
or the equal protection clause of U.S. Const. 
amend. 14, when applied to a church which 
rents motel rooms solely for religious worship 
and instruction. Covenant Community Church 
v. Lowe, 698 S.W.2d 339, 1985 Tenn. LEXIS 
614, 58 A.L.R.4th 267 (Tenn. 1985), appeal 
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dismissed 475 U.S. 1078, 106 S. Ct. 1451, 89 L. 
Ed. 2d 710, 1986 U.S. LEXIS 837 (1986). 

Judicial determination of property rights is 
inappropriate where local church has not with- 
drawn from governing ecclesiastical body and 
there are no genuine property disputes. Church 
of God in Christ, Inc. v. Middle City Church of 
God in Christ, 774 S.W.2d 950, 1989 Tenn. App. 
LEXIS 247 (Tenn. Ct. App. 1989). 

The first amendment does not permit federal 
courts to dictate to religious institutions how to 
carry out their religious missions or how to 
enforce their religious practices. Hall v. Baptist 
Mem. Health Care Corp., 215 F.3d 618, 2000 
FED App. 199P, 2000 U.S. App. LEXIS 13545 
(6th Cir. 2000). 

Court could not review fraud claims brought 
by former members of a church because to do so 
it would have to decide not only whether false 
information was used to procure their expul- 
sion from the church but whether they would 
have been expelled in the absence of such 
information; in the process, the court would 
have to examine the reasons for which mem- 
bers might legitimately be expelled, and such 
an inquiry was prohibited and would involve 
the court impermissibly in a purely ecclesiasti- 
cal decision, which was prohibited by U.S. 
Const. amend. 1. Anderson v. Watchtower Bible 
& Tract Soc’y of N.Y., Inc., — S.W.3d —, 2007 
Tenn. App. LEXIS 29 (Tenn. Ct. App. Jan. 19, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 469 (Tenn. May 14, 2007). 

Court could not review claims brought by 
former church members seeking damages for 
the church’s expelling and shunning them, in- 
cluding claims for intentional infliction of emo- 
tional distress and interference with business 
relationships, because shunning was protected 
by U.S. Const. amend. 1 as religiously based 
conduct, and the claims arose directly from or a 
direct result of the shunning; because shunning 
was not actionable in and of itself, its conse- 
quences did not provide a basis for a legal 
remedy. Anderson v. Watchtower Bible & Tract 
Soc’y of N.Y., Inc., —S.W.3d —, 2007 Tenn. App. 
LEXIS 29 (Tenn. Ct. App. Jan. 19, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 469 
(Tenn. May 14, 2007). 

Court could not review a breach of fiduciary 
duty claim brought by former church members 
seeking damages for the church’s expelling 
them because the claim was inextricably linked 
to the expulsion decision and was therefore 
protected from court inquiry by U.S. Const. 
amend. 1. Anderson v. Watchtower Bible & 
Tract Soc’y of N.Y., Inc., — S.W.3d —, 2007 
Tenn. App. LEXIS 29 (Tenn. Ct. App. Jan. 19, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 469 (Tenn. May 14, 2007). 

Court could not review defamation claims 
brought by former church members seeking 
damages for the church’s expelling them be- 
cause: (1) Their claims concerning statements 
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made to the church congregation were privi- 
leged under U.S. Const. amend. 1; and (2) The 
court could not inquire in to the claims concern- 
ing statements made outside the church mem- 
bership as determining whether the statements 
were false would encroach on religious matters, 
which was prohibited by U.S. Const. amend. 1. 
Anderson v. Watchtower Bible & Tract Soc’y of 
N.Y., Inc., — S.W.3d —, 2007 Tenn. App. LEXIS 
29 (Tenn. Ct. App. Jan. 19, 2007), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 469 
(Tenn. May 14, 2007). 

Court of appeals of Tennessee concluded that 
the most appropriate approach in considering 
defamation claims against a church is to focus 
on the central question that is always at the 
core of an intrachurch dispute where the eccle- 
siastical abstention doctrine is raised; regard- 
less of how stated or applied, the overriding 
rule remains that courts cannot intrude into 
purely religious decisions, and thus, as with 
any other claim brought in the context of an 
intrachurch dispute, the question is whether 
the defamation claims can be determined with- 
out running afoul of U.S. Const. amend. 1. 
Anderson v. Watchtower Bible & Tract Soc’y of 
N.Y., Inc., — S.W.3d —, 2007 Tenn. App. LEXIS 
29 (Tenn. Ct. App. Jan. 19, 2007), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 469 
(Tenn. May 14, 2007). 

Freedom of religious bodies to determine 
their own membership is such a fundamentally 
ecclesiastical matter that courts are prohibited 
from adjudicating disputes over membership or 
expulsion. Anderson v. Watchtower Bible & 
Tract Soc’y of N.Y., Inc., — S.W.38d —, 2007 
Tenn. App. LEXIS 29 (Tenn. Ct. App. Jan. 19, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 469 (Tenn. May 14, 2007). 

Trial court erred by denying motion to dis- 
miss under Tenn. R. Civ. P. 12.02(1) filed by a 
church and its leaders because all of the former 
church members’ claims seeking damages asso- 
ciated with their expulsion from the church 
were barred by first amendment protection of 
purely religious matters from interference by 
secular courts. Anderson v. Watchtower Bible & 
Tract Soc’y of N.Y., Inc., — S.W.3d —, 2007 
Tenn. App. LEXIS 29 (Tenn. Ct. App. Jan. 19, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 469 (Tenn. May 14, 2007). 

Court could not determine whether the rea- 
sons the church gave for the former members’ 
expulsion were pretextual because to do so it 
would necessarily have had to inquire into the 
correction of the expulsion decision and 
whether it was consistent with the church’s 
religious doctrine and internal policies, an in- 
quiry the court could not make under U.S. 
Const. amend. 1. Anderson v. Watchtower Bible 
& Tract Soc’y of N.Y., Inc., — S.W.38d —, 2007 
Tenn. App. LEXIS 29 (Tenn. Ct. App. Jan. 19, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 469 (Tenn. May 14, 2007). 
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11. —Driver’s License. 

Statute requiring a social security number 
for a driver’s license application and renewal 
did not violate the free exercise clause of U.S. 
Const. amend. 1 or Tenn. Const. art. I, § 3. 
State v. Loudon, 857 S.W.2d 878, 1993 Tenn. 
Crim. App. LEXIS 60 (Tenn. Crim. App. 1993). 


12. —Hospitals. 

The fact that the members of a hospital 
corporation are also members of a monastic 
order does not invalidate an act of congress 
incorporating the hospital and appropriating 
money to aid in its maintenance in the District 
of Columbia. Bradfield v. Roberts, 175 U.S. 291, 
20 S. Ct. 121, 44 L. Ed. 168, 1899 U.S. LEXIS 
1565 (1899). 


13. —Schools. 

It is not a violation of U.S. Const. amend. 1 to 
pay over Indian trust funds for the support of 
Indian Catholic schools, at the request of the 
Indians themselves. Quick Bear v. Leupp, 210 
U.S. 50, 28 S. Ct. 690, 52 L. Ed. 954, 1908 U.S. 
LEXIS 1495 (1908). 

Release of school pupils for classes in reli- 
gious education conducted off school premises 
without the use of public funds did not violate 
U.S. Const. amend. 1, since plan did not estab- 
lish a religion. Zorach v. Clauson, 343 U.S. 306, 
72 S. Ct. 679, 96 L. Ed. 954, 1952 U.S. LEXIS 
2773 (1952). 

The reading of a verse in the Bible without 
comment in the public schools, the same verse 
not to be repeated more than once in thirty 
days, the singing of some inspiring song, and 
the repeating of the Lord’s Prayer, is not a 
violation of constitutional provisions as to free- 
dom of worship and separation of church and 
state. Carden v. Bland, 199 Tenn. 665, 288 
S.W.2d 718, 1956 Tenn. LEXIS 368 (1956). 

It is beyond the scope and authority of school 
boards and the teachers in the public schools to 
conduct a program of education in the Bible and 
to undertake to explain the meaning of any 
chapter or verse in either the Old or the New 
Testament. Carden v. Bland, 199 Tenn. 665, 288 
S.W.2d 718, 1956 Tenn. LEXIS 368 (1956). 

In view of the fact that the Tennessee Tuition 
Grant Law (§§ 49-4601 — 49-4609, repealed by 
Acts 1974, ch. 620, § 27) provided for the dis- 
tribution of state funds to schools engaged in 
substantial religious activities and did not re- 
strict the use of such funds to prohibit their use 
in support of such religious activity, such law 
was unconstitutional in its entirety as violative 
of the U.S. Const. amends. 1 and 14, § 1. 
Americans United for Separation of Church & 
State v. Dunn, 384 F. Supp. 714, 1974 U.S. Dist. 
LEXIS 5888 (M.D. Tenn. 1974), vacated, 421 
U.S. 958, 95 S. Ct. 1943, 44 L. Ed. 2d 445, 1975 
U.S. LEXIS 1536 (1975). 

Section 49-2008 (now § 49-6-2202), requiring 
any biology textbook used in the public schools 
to contain a particular treatment of the cre- 
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ation, including commensurate treatment of 
biblical and other explanations of the creation, 
violates the establishment clause of U.S. Const. 
amend. 1. Daniel v. Waters, 399 F. Supp. 510, 
1975 U.S. Dist. LEXIS 16511 (M.D. Tenn. 
1975), vacated, Daniel v. Waters, 515 F.2d 485, 
1975 U.S. App. LEXIS 15226 (6th Cir. 1975). 

State student assistance program, § 49-5013 
et seq., (title 49, ch. 4, part 3) is constitutional 
on its face and in its application as its emphasis 
is on providing aid to the student rather than to 
any one institution, and all institutions regard- 
less of their religious character are left free to 
compete for students receiving aid under the 
program; moreover, the student may use the 
money so provided for any educationally re- 
lated purpose and is not required to apply it 
directly towards tuition. Americans United for 
Separation of Church & State v. Blanton, 433 F. 
Supp. 97, 1977 U.S. Dist. LEXIS 15820 (M.D. 
Tenn. 1977), aff'd, 434 U.S. 803, 98 S. Ct. 39, 54 
L. Ed. 2d 65, 1977 U.S. LEXIS 2690 (1977). 

While a program that assures students and 
their parents a free and uncoerced election in 
choosing to participate or not participate in a 
public school course in religious instruction 
sponsored or permitted within a public school 
might well satisfy the requirements of the free 
exercise clause, the religious nature of the 
course would of necessity render it constitu- 
tionally impermissible under the establishment 
clause. Wiley v. Franklin, 468 F. Supp. 133, 
1979 U.S. Dist. LEXIS 14527 (E.D. Tenn. 1979); 
Wiley v. Franklin, 497 F. Supp. 390, 1980 U.S. 
Dist. LEXIS 13400 (B.D. Tenn. 1980). 

While a program permitting the release of 
students from a public school during regular 
classroom hours to enable them to receive reli- 
gious instructions of their choice from teachers 
other than public school teachers and at pre- 
mises other than school premises, will pass 
constitutional muster under both the establish- 
ment clause and the free exercise clause, public 
school authorities may not authorize or sponsor 
religious devotional or instructional programs, 
including religious programs consisting of read- 
ing from the Bible, nor may they permit the use 
of school facilities for such programs, as to do so 
would violate the first amendment establish- 
ment clause. Wiley v. Franklin, 468 F. Supp. 
133, 1979 U.S. Dist. LEXIS 14527 (E.D. Tenn. 
1979); Wiley v. Franklin, 497 F. Supp. 390, 1980 
U.S. Dist. LEXIS 13400 (E.D. Tenn. 1980). 

The religious freedom clauses of U.S. Const. 
amend. 1 are not intended as vehicles for ban- 
ning books, including the bible, from the public 
schools, nor are those clauses intended to make 
official censors of public school teachers and 
administrators; rather, they were intended to 
require of them only that they refrain from 
religious teachings as well as that they refrain 
from interference with the religious beliefs of 
their students and patrons. Wiley v. Franklin, 
468 F. Supp. 133, 1979 U.S. Dist. LEXIS 14527 
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(E.D. Tenn. 1979); Wiley v. Franklin, 497 F. 
Supp. 390, 1980 U.S. Dist. LEXIS 13400 (E.D. 
Tenn. 1980). 

The fact that a course of instruction spon- 
sored or permitted within a public school is 
nonsectarian, nondoctrinal, nondenomina- 
tional or otherwise religiously neutral does not 
prevent its being held to be in violation of the 
first amendment establishment clause if in fact 
it is a course in religious instruction. Wiley v. 
Franklin, 468 F. Supp. 1383, 1979 U.S. Dist. 
LEXIS 14527 (E.D. Tenn. 1979); Wiley v. Fran- 
klin, 497 F. Supp. 390, 1980 U.S. Dist. LEXIS 
13400 (E.D. Tenn. 1980). 

For a bible study course offered in public 
schools to be constitutionally permissible under 
the first amendment establishment clause, the 
following tests must be met: (1) The nature, 
intent and purpose of the course must be secu- 
lar; (2) The primary effect of the course must 
neither advance nor inhibit religion; and (3) 
The course must be offered in a manner that 
avoids excessive entanglement between gov- 
ernment and religion. Wiley v. Franklin, 468 F. 
Supp. 133, 1979 U.S. Dist. LEXIS 14527 (E.D. 
Tenn. 1979); Wiley v. Franklin, 497 F. Supp. 
390, 1980 U.S. Dist. LEXIS 13400 (E.D. Tenn. 
1980). 

The constitutional issue presented in teach- 
ing the Bible study courses in the public schools 
is not the Bible itself, but rather the selectivity, 
emphasis, objectivity, and interpretative man- 
ner, or lack thereof, with which the Bible is 
taught. Wiley v. Franklin, 468 F. Supp. 133, 
1979 U.S. Dist. LEXIS 14527 (E.D. Tenn. 1979); 
Wiley v. Franklin, 497 F. Supp. 390, 1980 U.S. 
Dist. LEXIS 13400 (E.D. Tenn. 1980). 

The ist amendment establishment clause 
imposes no constitutional restrictions upon the 
offering of Bible study courses in the public 
schools if such courses are so planned and so 
taught as to constitute a secular and objective 
study of the Bible for its historic and literary 
worth. Wiley v. Franklin, 468 F. Supp. 138, 
1979 U.S. Dist. LEXIS 14527 (E.D. Tenn. 1979); 
Wiley v. Franklin, 497 F. Supp. 390, 1980 U.S. 
Dist. LEXIS 13400 (E.D. Tenn. 1980). 

The right protected under the free exercise 
clause is the right to exercise one’s choice of 
religious beliefs free of any governmental inter- 
ference or restraint. The freedom involved is 
religious freedom. Thus, before any free exer- 
cise issue could arise from school sponsorship of 
the Bible study courses, those courses must of 
necessity be found to be of a religious nature, a 
finding that would necessarily render them in 
violation of the establishment clause. The 
teaching of secular courses, such as courses in 
history, literature, sociology or biology, could 
not interfere in an unconstitutional manner 
with one’s religious beliefs. Wiley v. Franklin, 
468 F. Supp. 133, 1979 U.S. Dist. LEXIS 14527 
(E.D. Tenn. 1979); Wiley v. Franklin, 497 F. 
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Supp. 390, 1980 U.S. Dist. LEXIS 13400 (E.D. 
Tenn. 1980). 

The fact that a course of instruction spon- 
sored or permitted within a public school is of 
minimal duration in comparison with other 
courses of instruction or that no identifiable 
public funds are expended in providing the 
course does not prevent its being held to be in 
violation of the first amendment establishment 
clause, if in fact it is a course in religious 
instruction. Wiley v. Franklin, 468 F. Supp. 133, 
1979 U.S. Dist. LEXIS 14527 (E.D. Tenn. 1979); 
Wiley v. Franklin, 497 F. Supp. 390, 1980 U.S. 
Dist. LEXIS 13400 (E.D. Tenn. 1980). 

No religious test or profession of religious 
faith may be required in the selection of public 
school teachers, including teachers of Bible 
study courses in public schools. Wiley v. Fran- 
klin, 468 F. Supp. 133, 1979 U.S. Dist. LEXIS 
14527 (E.D. Tenn. 1979); Wiley v. Franklin, 497 
F. Supp. 390, 1980 U.S. Dist. LEXIS 13400 
(E.D. Tenn. 1980). 

City school system’s Bible study courses 
which provided secular, nondevotional instruc- 
tion in biblical history or biblical literature did 
not constitute impermissible religious instruc- 
tion; whereas county schools’ Bible study 
courses which focused on the supremacy of God 
and his punishment of evildoers had a primary 
effect of promoting religious beliefs and thus 
were constitutionally impermissible in a public 
school setting. Wiley v. Franklin, 497 F. Supp. 
390, 1980 U.S. Dist. LEXIS 13400 (E.D. Tenn. 
1980), modifying, Wiley v. Franklin, 468 F. 
Supp. 133, 1979 U.S. Dist. LEXIS 14527 (E.D. 
Tenn. 1979). 

To exclude persons from employment as secu- 
lar Bible study teachers in public school by 
reason of a particular faith or religious educa- 
tional background would be as impermissible a 
religious test as to require such a faith or 
religious educational background. Wiley v. 
Franklin, 497 F. Supp. 390, 1980 U.S. Dist. 
LEXIS 13400 (E.D. Tenn. 1980), modifying, 
Wiley v. Franklin, 468 F. Supp. 133, 1979 U.S. 
Dist. LEXIS 14527 (E.D. Tenn. 1979). 

Awarding academic degrees is a secular ac- 
tivity; therefore, requirement that a theological 
school comply with the Postsecondary Educa- 
tion Authorization Act, § 49-7-2001 et seq., or 
cease granting degrees resulted from a legiti- 
mate state function and not from any state 
regulation of the school’s religious functions. 
State ex rel. McLemore v. Clarksville School of 
Theology, 636 S.W.2d 706, 1982 Tenn. LEXIS 
426 (Tenn. 1982). 

Application of the Equal Pay Act to church- 
controlled educational institutions does not vio- 
late the free exercise clause or the establish- 
ment clause of U.S. Const. amend. 1. Russell v. 
Belmont College, 554 F. Supp. 667, 1982 U.S. 
Dist. LEXIS 16609 (M.D. Tenn. 1982). 

Requirement that public school students 
study a basal reader series chosen by the school 
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authorities does not create an unconstitutional 
burden under the free exercise clause when the 
students are not required to affirm or deny a 
belief or engage or refrain from engaging in a 
practice prohibited or required by their reli- 
gion. Mozert v. Hawkins County Bd. of Educ., 
827 F.2d 1058, 1987 U.S. App. LEXIS 11385, 
102 A.L.R. Fed. 497 (6th Cir. 1987), rehearing 
denied, — F. 2d —, 1987 U.S. App. LEXIS 
13833 (6th Cir. Oct. 5, 1987), cert. denied, 484 
U.S. 1066, 108 S. Ct. 1029, 98 L. Ed. 2d 998, 
1988 U.S. LEXIS 790 (1988). 

Where school superintendent impermissibly 
retaliated against certain school administra- 
tors for their political activities and violated 
their first amendment rights, school system 
was jointly and severally liable with the super- 
intendent for such violation. Bundren v. Peters, 
732 F. Supp. 1486, 1989 U.S. Dist. LEXIS 
16980 (E.D. Tenn. 1989). 


14. ——Universities. 

Offering prayers, whether sectarian or non- 
sectarian, or recognizing a moment of silence, 
at a university graduation ceremony or other 
ceremonial events does not violate the estab- 
lishment clause. Chaudhuri v. Tennessee, 886 
F. Supp. 1874, 1995 U.S. Dist. LEXIS 7137 
(M.D. Tenn. 1995), affd, 130 F.3d 232, 1997 
FED App. 337P, 1997 U.S. App. LEXIS 32197 
(6th Cir. 19977). 

Singing songs that contain Christian refer- 
ences at a university graduation ceremony does 
not violate the establishment clause. 
Chaudhuri v. Tennessee, 886 F. Supp. 1374, 
1995 U.S. Dist. LEXIS 7137 (M.D. Tenn. 1995), 
affd, 130 F.3d 232, 1997 FED App. 337P, 1997 
U.S. App. LEXIS 32197 (6th Cir. 1997). 

Offering prayers at university-sponsored 
events that plaintiff was required to attend did 
not violate his rights under the free exercise 
clause. Chaudhuri v. Tennessee, 886 F. Supp. 
1374, 1995 U.S. Dist. LEXIS 7137 (M.D. Tenn. 
1995), aff'd, 130 F.3d 232, 1997 FED App. 337P, 
1997 U.S. App. LEXIS 32197 (6th Cir. 1997). 


15. —Prisons. 

Prisoners enjoy the constitutional right to 
freedom of religion. Inmates, Wash. County Jail 
v. England, 516 F. Supp. 132, 1980 U.S. Dist. 
LEXIS 16683 (E.D. Tenn. 1980), affd without 
opinion, 659 F.2d 1081, 1981 U.S. App. LEXIS 
13381 (6th Cir. 1981). 

Prison policy which allowed ministers to visit 
inmates but confined the ministers to the hall- 
ways outside of the cell blocks was not arbi- 
trary or purposeless. Inmates, Wash. County 
Jail v. England, 516 F. Supp. 132, 1980 U.S. 
Dist. LEXIS 16683 (E.D. Tenn. 1980), affd 
without opinion, 659 F.2d 1081, 1981 U.S. App. 
LEXIS 13381 (6th Cir. 1981). 

It is constitutionally impermissible to termi- 
nate even a unilateral expectation of a property 
interest in a manner that violates rights of 
expression protected by U.S. Const. amend. 1. 
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Newsom v. Norris, 888 F.2d 371, 1989 U.S. App. 
LEXIS 15799 (6th Cir. 1989). 

Prison officials may not retaliate against an 
inmate for exercising a constitutionally pro- 
tected right. Since prisoners retain some first 
amendment rights, the assertion that prison 
officials retaliated for the exercise of a personal 
first amendment right is sufficient to state a 
claim. Newsom v. Norris, 888 F.2d 371, 1989 
U.S. App. LEXIS 15799 (6th Cir. 1989). 

An individual who has been subjected to 
direct and intentional retaliation for having 
exercised the protected constitutional right of 
expression, continues to suffer irreparable in- 
jury even after termination of some tangible 
benefit such as employment. Newsom v. Norris, 
888 F.2d 371, 1989 U.S. App. LEXIS 15799 (6th 
Cir. 1989). 

As there is no right to an internal prison 
grievance procedure, it follows that retaliation 
for use of a prison grievance procedure does not 
implicate first amendment rights. Rienholtz v. 
Campbell, 64 F. Supp. 2d 721, 1999 U.S. Dist. 
LEXIS 10480 (W.D. Tenn. 1999). 


16. —Medical Treatment. 

State may submit minor to necessary treat- 
ment for life-threatening cancer over wishes of 
parents who claim this violates their first 
amendment right to free exercise of religion. In 
re Hamilton, 657 S.W.2d 425, 1983 Tenn. App. 
LEXIS 711 (Tenn. Ct. App. 1983). 


17. —State Representative. 

In compliance with the constitutional man- 
date, the state has the right to reasonably 
restrict the religious practices of its represen- 
tatives in the performance of their state duties. 
Goodwin v. Metropolitan Bd. of Health, 656 
S.W.2d 383, 1983 Tenn. App. LEXIS 710 (Tenn. 
Ct. App. 1983). 


18. Establishment of Religion. 

The provisions in § 67-4-709 requiring flea 
market operations and others to collect and 
remit a daily fee is constitutional and was not 
an unconstitutional delegation of taxing au- 
thority to a private individual, was not a dis- 
criminatory classification, was not double taxa- 
tion, did not constitute involuntary servitude, 
was not unconstitutionally vague, did not con- 
stitute the establishment of religion, and did 
not compel the operator to incriminate himself. 
Super Flea Market, Inc. v. Olsen, 677 S.W.2d 
449, 1984 Tenn. LEXIS 941 (Tenn. 1984). 

In order to pass establishment clause muster, 
a statute or governmental practice must have a 
secular purpose, its primary effect must be 
neither to advance nor to inhibit religion, and it 
must not foster excessive governmental en- 
tanglement with religion. Brooks v. City of Oak 
Ridge, 222 F.3d 259, 2000 FED App. 243P, 2000 
U.S. App. LEXIS 17510 (6th Cir. 2000), cert. 
denied, 531 U.S. 1152, 121 S. Ct. 1097, 148 L. 
Ed. 2d 970, 2001 U.S. LEXIS 1228 (2001). 
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When evaluating the “effects” of a statute or 
governmental practice in the context of the 
establishment clause, the court applies the en- 
dorsement test, considering whether a reason- 
able observer would conclude that the govern- 
ment endorses religion by allowing the practice 
in question. Brooks v. City of Oak Ridge, 222 
F.3d 259, 2000 FED App. 243P, 2000 U.S. App. 
LEXIS 17510 (6th Cir. 2000), cert. denied, 531 
U.S. 1152, 121 S. Ct. 1097, 148 L. Ed. 2d 970, 
2001 U.S. LEXIS 1228 (2001). 

Although “Friendship Bell” erected in city 
park had secular significance in Japanese cul- 
ture, it also carried strong Buddhist connota- 
tions; therefore, the bell qualified as a religious 
symbol for the purpose of establishment clause 
analysis. Nevertheless, the city’s display of the 
bell does not violate the establishment clause 
or the Tennessee constitution. Where the city’s 
purpose in adopting the bell is secular, the 
reasonable observer would not understand the 
bell to convey the message that the city govern- 
ment endorses Buddhism, and display of the 
bell does not entail impermissible entangle- 
ment with religion. Steele v. Indus. Dev. Bd. of 
Metro. Gov’t Nashville, 301 F.3d 401, 2002 FED 
App. 274P, 2002 U.S. App. LEXIS 16375 (6th 
Cir. Tenn. 2002), cert. denied, 537 U.S. 1188, 
123 S. Ct. 1254, 154 L. Ed. 2d 1020, 2003 U.S. 
LEXIS 1120 (2003), cert. denied, 537 U.S. 1188, 
123 S. Ct. 1273, 154 L. Ed. 2d 1020, 2003 U.S. 
LEXIS 1121 (2003). 

Because the proposed issuance of industrial 
revenue bonds to the university is part of a 
neutral program to benefit education, including 
that provided by sectarian institutions, and 
confers at best only an indirect benefit to the 
school, the issuance of the bonds does not 
violate U.S. Const. amend. 1. Steele v. Indus. 
Dev. Bd. of Metro. Gov’t Nashville, 301 F.3d 
401, 2002 FED App. 274P, 2002 U.S. App. 
LEXIS 16375 (6th Cir. Tenn. 2002), cert. de- 
nied, 537 U.S. 1188, 123 S. Ct. 1254, 154 L. Ed. 
2d 1020, 2003 U.S. LEXIS 1120 (2003), cert. 
denied, 537 U.S. 1188, 123 S. Ct. 1273, 154 L. 
Ed. 2d 1020, 2003 U.S. LEXIS 1121 (2003)e. 

The nature of the institution is not the rel- 
evant inquiry in the special type of aid at issue; 
the nature of the aid conferred by the tax free 
revenue bonds is not direct aid, but instead, it 
is analogous to an indirect financial benefit 
conferred by a religiously neutral tax or chari- 
table deduction: (1) The funding vehicle is 
available on a neutral basis; (2) No government 
funds will be expended, nor does any holder of a 
bond have recourse against the board or the 
city in the event of non-payment; (3) The ben- 
efit to be obtained by the university is the same 
provided to private companies which create 
identical economic opportunities; (4) The con- 
duit financing advances a clear governmental, 
secular interest in promoting economic oppor- 
tunity; and (5) The revenue bond program does 
not present the perception of government en- 
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dorsement of religion. Steele v. Indus. Dev. Bd. 
of Metro. Gov’t Nashville, 301 F.3d 401, 2002 
FED App. 274P, 2002 U.S. App. LEXIS 16375 
(6th Cir. Tenn. 2002), cert. denied, 537 U.S. 
1188, 123 S. Ct. 1254, 154 L. Ed. 2d 1020, 2003 
U.S. LEXIS 1120 (2003), cert. denied, 537 U.S. 
1188, 123 S. Ct. 1273, 154 L. Ed. 2d 1020, 2003 
U.S. LEXIS 1121 (2008). 

The government, through its public school 
system, may not teach, or allow the teaching of 
a distinct religious viewpoint; therefore, where 
county school board defendants allowed the 
teaching of the Bible in the county’s elementary 
schools, the defendants acted with both pur- 
pose and effect to endorse and advance religion 
in the public schools, thereby violating the 
establishment clause. John Doe v. Porter, 188 F. 
Supp. 2d 904, 2002 U.S. Dist. LEXIS 2986 
(M.D. Tenn. 2002), affd, 370 F.3d 558, 2004 
FED App. 171P, 2004 U.S. App. LEXIS 11031 
(6th Cir. Tenn. 2004). 


19. Freedom of Speech and Press. 

The rights guaranteed by this provision be- 
long only to citizens of the United States. 
United States ex rel. Turner v. Williams, 194 
U.S. 279, 248. Ct. 719, 48 L. Ed. 979, 1904 U.S. 
LEXIS 822 (1904). 

The freedom of speech and press guaranteed 
by the United States constitution was not vio- 
lated by the provisions of the Espionage Act of 
June 15, 1917, ch. 30, § 1 (Mason’s U.S. Code, 
title 50, § 1; U.S.C., title 50, § 1; F-C.A., title 
50, § 1), under which convictions were had for 
publishing in the German language, during the 
war with Germany, articles derisively contemp- 
tuous of the war activities of the United States, 
and intended to convey the idea that the war 
was not demanded by the people, was the result 
of the machinations of the executive power, and 
which in effect justified the German aggres- 
sions. Schaefer v. United States, 251 U.S. 466, 
40 S. Ct. 259, 64 L. Ed. 360, 1920 U.S. LEXIS 
1631 (1920). 

Section 47-15-113 (now § 47-50-109) provid- 
ing for treble damages “if any person” by in- 
ducement procures the breach of a valid con- 
tract does not violate right of freedom of speech 
of a labor union, since the statute is not di- 
rected against labor unions but applies to any 
person who procures the breach of a contract. 
Howard v. Haven, 198 Tenn. 572, 281 S.W.2d 
480, 1955 Tenn. LEXIS 408 (1955). 

U.S. Const. amend. 1 does not confer the 
right to persuade others to violate the law. 
Kasper v. Brittain, 245 F.2d 92, 1957 U.S. App. 
LEXIS 3207 (6th Cir. Tenn. 1957), cert. denied, 
335 U.S. 834, 355 U.S. 834, 78S. Ct. 54, 2 L. Ed. 
2d 46, 1957 U.S. LEXIS 464 (1957), rehearing 
denied, 355 U.S. 886, 78 S. Ct. 147, 2 L. Ed. 2d 
115, 1957 U.S. LEXIS 1597 (1957). 

Fact that cafeteria may not have right to 
deny service to defendants on basis of race or to 
preclude peaceful picketing as right of freedom 
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of speech would not preclude conviction of con- 
spiring to block entrance of cafeteria by defen- 
dants where evidence was to the effect that as 
result of an agreement defendants blocked en- 
trance to such cafeteria preventing persons 
from entering and leaving and indicated that 
they attempted to accomplish their purpose by 
unlawful means amounting to riotous conduct 
and by acts injurious to trade and commerce. 
McKinnie v. State, 214 Tenn. 195, 379 S.W.2d 
214, 1964 Tenn. LEXIS 464 (1964). 

Motion picture films are within the basic 
protection of U.S. Const. amends. 1 and 14. 
Robert Arthur Management Corp. v. State, 220 
Tenn. 101, 414 S.W.2d 638, 1967 Tenn. LEXIS 
393 (1967). 

U.S. Const. amend. 1 made applicable to the 
states by U.S. Const. amend. 14 in effect guar- 
antees to the people the right of free expression 
in order that there may be a full and unre- 
stricted interchange of ideas for bringing about 
any political and social changes desired by the 
people and gives protection to all ideas no 
matter how unorthodox or controversial so long 
as they have the slightest redeeming social 
importance. Robert Arthur Management Corp. 
v. State, 220 Tenn. 101, 414 S.W.2d 638, 1967 
Tenn. LEXIS 393 (1967). 

Inspection of packages and briefcases of per- 
sons entering United States courthouse does 
not violate U.S. Const. amend. 1. Barrett v. 
Kunzig, 331 F. Supp. 266, 1971 U.S. Dist. 
LEXIS 12095 (M.D. Tenn. 1971), cert. denied, 
409 U.S. 914, 93 S. Ct. 232, 34 L. Ed. 2d 175, 
1972 U.S. LEXIS 1080 (1972). 

Section of an ordinance prohibiting throwing, 
depositing, or distributing commercial or non- 
commercial handbills in or on any private pre- 
mises, but exempting ideological matter, 
thereby destroyed the content neutrality of the 
entire section, and violated both the U.S. Const. 
amend. 1 and Tenn. Const. art. I, § 19. H&L 
Messengers, Inc. v. Brentwood, 577 S.W.2d 444, 
1979 Tenn. LEXIS 421, 12 A.L.R.4th 835 (Tenn. 
1979). 

Section of ordinance which prohibited throw- 
ing or depositing any commercial or noncom- 
mercial handbill in or upon any temporarily or 
continuously uninhabited or vacant premises 
was void in the context of an antilitter ordi- 
nance because of the exemption stated therein, 
in favor of mail, newspapers, and religious and 
political material, since the exemption of ideo- 
logical speech obliterated content neutrality 
and subjected the entire prohibition to the 
objection that speech was being restricted or 
prohibited on the basis of its message, ideas, 
subject matter or content. H & L Messengers, 
Inc. v. Brentwood, 577 S.W.2d 444, 1979 Tenn. 
LEXIS 421, 12 A.L.R.4th 835 (Tenn. 1979). 

Section of the ordinance barring the distribu- 
tion or sale of “any commercial handbill in any 
public place” violated U.S. Const. amend. 1, 
and Tenn. Const. art. I, § 19, since U.S. Const. 
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amend. 1 embraces not only the right to speak, 
to publish, and to print, but also the right to 
circulate, to receive, and to read, and, further, 
this portion of the ordinance was not content 
neutral. H & L Messengers, Inc. v. Brentwood, 
577 S.W.2d 444, 1979 Tenn. LEXIS 421, 12 
A.L.R.4th 835 (Tenn. 1979). 

It is the public to whom U.S. Const. amend. 1 
guarantees reasonable access to criminal pro- 
ceedings and it is individuals, not the govern- 
ment, to whom first amendment interests at- 
tach; to the extent that publicity is a 
disadvantage for the government, the govern- 
ment must tolerate it. United States v. Ford, 
830 F.2d 596, 1987 U.S. App. LEXIS 13839 (6th 
Cir. 1987). 

It was not a violation of defendant’s first 
amendment right to freedom of speech nor his 
fourth amendment right to be free from unrea- 
sonable search and seizure to have all of defen- 
dant’s incoming and outgoing mail (except that 
addressed to attorneys and the courts) read to 
see if defendant posed any security problems or 
threatened the safety of prison employees or 
other inmates. The letters were copied and 
replaced in their envelopes and then returned 
to the prison post office. State v. Taylor, 771 
S.W.2d 387, 1989 Tenn. LEXIS 135 (Tenn. 
1989), rehearing denied, — S.W.2d —, 1989 
Tenn. LEXIS 255 (Tenn. May 30, 1989), cert. 
denied, 497 U.S. 1031, 110 S. Ct. 3291, 111 L. 
Ed. 2d 799, 1990 U.S. LEXIS 3552 (1990). 

It is perfectly reasonable and constitutional 
for a small city to limit public demonstrations 
on its streets to once per day and deny subse- 
quent applications for the same day on the 
basis of conflict, and it is proper to grant the 
permit to the first group that applies for it, as 
this practice does not allow for discrimination 
on the basis of the content of an applicant’s 
speech. Knights of KKK v. Martin Luther King 
Jr. Worshippers, 735 F. Supp. 745, 1990 U.S. 
Dist. LEXIS 4666 (M.D. Tenn. 1990). 

City ordinance permitting no more than one 
parade permit per month was unconstitutional 
in the absence of a legitimately significant 
interest justifying the restriction as reasonable. 
Knights of KKK v. Martin Luther King Jr. 
Worshippers, 735 F. Supp. 745, 1990 U.S. Dist. 
LEXIS 4666 (M.D. Tenn. 1990). 

City ordinance provision that required filing 
of parade permit applications at least 45 days 
in advance, and empowered city to “deny a 
parade permit to any individual or group based 
on anticipation of violence being instigated or 
riots incited by such individual or group under 
circumstances when, at the time of the applica- 
tion for the permit, there is clear and present 
danger of imminent lawless action” was uncon- 
stitutional as allowing too much latitude for 
discriminatory denial of first amendment right 
to free speech. Knights of KKK v. Martin 
Luther King Jr. Worshippers, 735 F. Supp. 745, 
1990 U.S. Dist. LEXIS 4666 (M.D. Tenn. 1990). 
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Regulations governing the availability of pa- 
rade permits may not be so overly broad as to 
allow discriminatory application to stifle the 
expression of unpopular groups such as the Ku 
Klux Klan. Knights of KKK v. Martin Luther 
King Jr. Worshippers, 735 F. Supp. 745, 1990 
U.S. Dist. LEXIS 4666 (M.D. Tenn. 1990). 

City parade permit ordinance provision 
aimed at suppressing racially antagonistic 
speech protected by U.S. Const. amend. 1 was 
unconstitutional. Knights of KKK v. Martin 
Luther King Jr. Worshippers, 735 F. Supp. 745, 
1990 U.S. Dist. LEXIS 4666 (M.D. Tenn. 1990). 

City parade permit ordinance provision that 
“no permit shall be granted to any person or 
group who advocates treason against or the 
overthrow of the government of the United 
States of America” was unconstitutionally over- 
broad because it suppressed mere advocacy 
even where the advocacy was not “directed to 
inciting or producing imminent lawless action” 
and was not “likely to incite or produce such 
action.” Knights of KKK v. Martin Luther King 
Jr. Worshippers, 735 F. Supp. 745, 1990 U.S. 
Dist. LEXIS 4666 (M.D. Tenn. 1990). 

In the absence of imminent or likely threat, 
speech advocating treason or overthrow of the 
government is protected political speech under 
U.S. Const. amend. 1 and may not be sup- 
pressed. Knights of KKK v. Martin Luther King 
Jr. Worshippers, 735 F. Supp. 745, 1990 U.S. 
Dist. LEXIS 4666 (M.D. Tenn. 1990). 

Provision of city ordinance prohibiting pa- 
rade participants and individuals disseminat- 
ing literature from wearing masks or disguises 
“to the disturbance of the peace or to the 
alarming of the citizens” was unconstitution- 
ally overbroad because it could be used to stifle 
symbolic political expression which is protected 
by U.S. Const. amend. 1. Knights of KKK v. 
Martin Luther King Jr. Worshippers, 735 F. 
Supp. 745, 1990 U.S. Dist. LEXIS 4666 (M.D. 
Tenn. 1990). 

In the context of parades and demonstra- 
tions, certain masks and disguises may consti- 
tute strong symbolic political expression that is 
afforded protection by U.S. Const. amend. 1. 
Knights of KKK v. Martin Luther King Jr. 
Worshippers, 735 F. Supp. 745, 1990 U.S. Dist. 
LEXIS 4666 (M.D. Tenn. 1990). 

Where clerk of court fired deputy clerk when 
the deputy clerk announced candidacy against 
the clerk of court, absent allegations by the 
deputy clerk that firing was based on political 
beliefs or political affiliations, or that the clerk 
would have allowed another employee to run 
for the clerk position while continuing in em- 
ployment, the deputy clerk’s termination was 
neutral in terms of U.S. Const. amend. 1. 
Carver v. Dennis, 104 F.3d 847, 1997 FED App. 
0018P, 1997 FED App. 18P, 1997 U.S. App. 
LEXIS 686 (6th Cir. Tenn. 1997). 

In nonpublic fora, the government may im- 
pose restrictions if the regulations are reason- 
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able, and in designated public fora and nonpub- 
lic fora, the government may not discriminate 
based upon the viewpoint of the speaker. Put- 
nam Pit, Inc. v. City of Cookeville, 221 F.3d 834, 
2000 FED App. 235P, 2000 U.S. App. LEXIS 
17305 (6th Cir. Tenn. 2000). 

Any law imposing restrictions so broad that 
it chills speech outside the purview of its legiti- 
mate regulatory purpose will be struck down; 
therefore, plaintiffs had standing to challenge 
ordinance’s overbreadth even though they did 
not dispute that the ordinance applied to each 
of them. Deja Vu of Nashville, Inc. v. Metro. 
Gov't of Nashville & Davidson County, 274 F.3d 
377, 2001 FED App. 415P, 2001 U.S. App. 
LEXIS 26007 (6th Cir. Tenn. 2001), cert. de- 
nied, 535 U.S. 1078, 122 S. Ct. 1952, 152 L. Ed. 
2d 855, 2002 U.S. LEXIS 3522 (2002). 


20. —Prior Restraint. 
Insofar as the 1974 obscenity statute autho- 


‘rized an injunction restraining the future 


showing of unnamed and undescribed films, it 
was in violation of U.S. Const. amend. 1. News 
Mart, Inc. v. State, 561 S.W.2d 752, 1978 Tenn. 
LEXIS 578 (Tenn. 1978). 

Once a witness testified in open court and 
revealed his first and last name, no valid rea- 
son existed for the prior restraint on his name, 
and the trial court’s refusal to remove the prior 
restraint violated free press guarantees. . 

In light of the fact that defendant’s nude 
dancing establishment was entitled to some 
measure of first amendment protection, it was 
error to grant a temporary writ of injunction in 
regards to “lewd and obscene exhibition of the 
genitals,” because the injunction attempted to 
prohibit a future undescribed activity; there- 
fore, the order was a prior restraint in violation 
of U.S. Const. amend. 1. State ex rel. Gibbons v. 
Jackson, 16 S.W.3d 797, 1999 Tenn. App. 
LEXIS 674 (Tenn. Ct. App. 1999), affd, — 
S.W.3d —, 1999 Tenn. LEXIS 675 (Tenn. Dec. 
20, 1999). 

A “prior restraint” exists when the exercise of 
a first amendment right depends on the prior 
approval of public officials, and any system of 
prior restraints comes to the court of appeals 
bearing a heavy presumption against its consti- 
tutional validity. Deja Vu of Nashville, Inc. v. 
Metro. Gov’t of Nashville & Davidson County, 
274 F.3d 377, 2001 FED App. 415P, 2001 U.S. 
App. LEXIS 26007 (6th Cir. Tenn. 2001), cert. 
denied, 535 U.S. 1073, 122 S. Ct. 1952, 152 L. 
Ed. 2d 855, 2002 U.S. LEXIS 3522 (2002). 

Three procedural safeguards are required for 
a prior restraint scheme to avoid constitutional 
infirmity: (1) The decision whether or not to 
grant a license must be made within a speci- 
fied, brief period, and the status quo must be 
preserved pending a final judicial determina- 
tion on the merits; (2) The licensing scheme 
must also assure a prompt judicial decision to 
minimize the deterrent effect of an interim and 
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possibly erroneous denial of a license; and (3) 
The licensing scheme must place the burden of 
instituting judicial proceedings and proving 
that expression is unprotected on the licensor 
rather than the exhibitor. Deja Vu of Nashville, 
Inc. v. Metro. Gov’t of Nashville & Davidson 
County, 274 F.3d 377, 2001 FED App. 415P, 
2001 U.S. App. LEXIS 26007 (6th Cir. Tenn. 
2001), cert. denied, 535 U.S. 1073, 122 S. Ct. 
1952, 152 L. Ed. 2d 855, 2002 U.S. LEXIS 3522 
(2002). 


21. —Speech. 

The first amendment does not give immunity 
for every possible use of language. Frohwerk v. 
United States, 249 U.S. 204, 39S. Ct. 249, 63 L. 
Ed. 561, 1919 U.S. LEXIS 2193 (1919). 

A person may be convicted of a conspiracy to 
obstruct recruiting by words of persuasion. Fro- 
hwerk v. United States, 249 U.S. 204, 39 S. Ct. 
249, 63 L. Ed. 561, 1919 U.S. LEXIS 2193 
(1919). 

The question of freedom of speech in every 
case is whether the words are used in such 
circumstances and are of such a nature as to 
create a clear and present danger that they will 
bring about the substantive evils that congress 
has a right to prevent. Schenck v. United 
States, 249 U.S. 47, 39S. Ct. 247, 63 L. Ed. 470, 
1919 U.S. LEXIS 2223 (1919). 

The Espionage Act of June 15, 1917, ch. 30, 
§ 3 (Mason’s U.S. Code, title 50, § 3; 50 U.S.C. 
appx. § 3), is not unconstitutional as a whole 
because in conflict with the constitutional pro- 
vision guaranteeing religious and political free- 
dom. Schenck v. United States, 249 U.S. 47, 39 
S. Ct. 247, 63 L. Ed. 470, 1919 U.S. LEXIS 2223 
(1919); Frohwerk v. United States, 249 U.S. 
204, 39 S. Ct. 249, 68 L. Ed. 561, 1919 U.S. 
LEXIS 2193 (1919); Debs v. United States, 249 
U.S. 211, 39S. Ct. 252, 63 L. Ed. 566, 1919 U.S. 
LEXIS 2194 (1919); Abrams v. United States, 
250 U.S. 616, 40 S. Ct. 17, 63 L. Ed. 1173, 1919 
U.S. LEXIS 1784 (1919), criticized, Queen v. 
Tennessee Valley Authority, 508 F. Supp. 532, 
1980 U.S. Dist. LEXIS 16250 (E.D. Tenn. 1980). 

Injunction which permitted peaceful picket- 
ing of plant, but limited the number of pickets 
and designated the areas wherein the picketing 
was to take place did not violate rights of 
appellants in freedom of speech. Nashville 
Corp. v. United Steelworkers, 187 Tenn. 444, 
215 S.W.2d 818, 1948 Tenn. LEXIS 450 (1948). 

Right of freedom of speech under U.S. Const. 
amends. 1 and 14 does not authorize a picket to 
come on the property of another, commit a 
trespass and while in the act of trespassing 
seek to persuade the public not to trade with 
the property owner and ordinance prohibiting 
interference with business could be constitu- 
tionally applied to such picket. Hood v. Stafford, 
213 Tenn. 684, 378 S.W.2d 766, 1964 Tenn. 
LEXIS 437 (1964). 

Although public school regulation forbidding 
students wearing “provocative symbols” is 
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clearly violative of those provisions of the First 
and Fourteenth Amendments, guaranteeing 
the right of free speech, suspension by school 
principal of student for refusing to remove 
Confederate flag shoulder patch, where manner 
in which suspension was accomplished was 
fundamentally fair and regular, and where 
wearing of Confederate flag symbol had in past 
and could reasonably be expected in future to 
cause serious disturbance in the school, was not 
violative of student’s rights to free speech and 
represented no denial of procedural due process 
or equal protection of the laws under the First 
or Fourteenth Amendments, since the principal 
under Tennessee law (T.C.A. § 49-1309 (now 
§ 49-6-3401)) is charged with and responsible 
for maintaining such discipline and order 
within the school as will permit the educational 
process to be carried out and his plenary au- 
thority in this regard is not dependent on any 
written code of student conduct. Melton v. 
Young, 328 F. Supp. 88, 1971 U.S. Dist. LEXIS 
12797 (E.D. Tenn. 1971), affd, 465 F.2d 1332, 
1972 U.S. App. LEXIS 7708 (6th Cir. Tenn. 
1972). 

In an action brought to declare the Tennessee 
Compulsory School Attendance Law (§ 49- 
1708, et seq. (now § 49-6-3001)) unconstitu- 
tional on the grounds that, as administered and 
enforced subsequent to the school desegrega- 
tion orders of the federal court, its application 
was to achieve a racial presence in the schools 
and not for any educational purpose and conse- 
quently violated the constitutional rights of 
both parents and students to due process and 
equal protection of the laws, freedom of speech, 
freedom of assembly, and to privacy, the court 
held that the natural rights of a parent to the 
custody and control of his infant child are 
subordinate to the state and may be restricted 
and regulated by municipal law, that the con- 
stitutionality of the law was beyond dispute, 
and that no constitutional rights had been 
violated under the U. S. Const. amends. 1, 9, or 
14, or under Tenn. Const. art. I, §§ 8, 19, or 23. 
Concerned Citizens for Neighborhood Sch., Inc. 
v. Board of Educ., 379 F. Supp. 1233, 1974 U.S. 
Dist. LEXIS 7542 (E.D. Tenn. 1974). 

Picketing is not absolutely protected by U.S. 
Const. amend. 1, and was properly prohibited 
where it was intended to coerce merchant into 
making charitable contribution. Moore v. New- 
ell, 548 F.2d 671, 1977 U.S. App. LEXIS 10186 
(6th Cir. Tenn. 1977), cert. denied, 431 U.S. 
971, 97 S. Ct. 2935, 58 L. Ed. 2d 1069, 1977 
U.S. LEXIS 2427 (1977). 

The imposition of a use tax on the fabricator 
of an advertising circular does not violate the 
rights of freedom of speech and freedom of 
press. Shoppers Guide Publishing Co. v. Woods, 
547 S.W.2d 561, 1977 Tenn. LEXIS 562 (Tenn. 
1977). 

A nonpolicymaking deputy sheriff could not 
be discharged from his position by the sheriff 
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for exercising his constitutional right to cam- 
paign for the sheriffs opponent, and one who 
was so discharged was entitled to recover lost 
earnings, costs and a reasonable attorney’s fee. 
Hollifield v. McMahan, 438 F. Supp. 591, 1977 
U.S. Dist. LEXIS 14984 (E.D. Tenn. 1977). 

Where municipal code provisions regulating 
freedom of expression constituted an overly- 
broad licensing device administered discretion- 
arily through an administrative officer and 
there was danger of a sweeping and improper 
administrative application of that penal regu- 
lation, it could not be tolerated under U.S. 
Const. amend. 1. Smith v. City of Manchester, 
460 F. Supp. 30, 1978 U.S. Dist. LEXIS 19069 
(E.D. Tenn. 1978). 

All public expression may be subject to rea- 
sonable regulation if a legitimate public inter- 
est is served. The citizen’s first amendment 
interest must be weighed against the asserted 
governmental interest. H & L Messengers, Inc. 
v. Brentwood, 577 S.W.2d 444, 1979 Tenn. 
LEXIS 421, 12 A.L.R.4th 835 (Tenn. 1979). 

Permissible regulation of free speech must 
serve an important and substantial public in- 
terest, wholly divorced from the suppression of 
free speech, and the restrictions must be no 
greater than is essential to the furtherance of 
that interest. H & L Messengers, Inc. v. Brent- 
wood, 577 S.W.2d 444, 1979 Tenn. LEXIS 421, 
12 A.L.R.4th 835 (Tenn. 1979). 

Neither U.S. Const. amend. 1 nor Tenn. 
Const. art. I, § 19 is subject to analysis in 
terms of absolutes; all basic rights of free 
speech are subject to reasonable regulation. H 
& L Messengers, Inc. v. Brentwood, 577 S.W.2d 
444, 1979 Tenn. LEXIS 421, 12 A.L.R.4th 835 
(Tenn. 1979). 

The first amendment rights of an university 
faculty member were violated by placing and 
maintaining in his personnel files correspon- 
dence between a university dean and a public 
official, and related memoranda, concerning the 
faculty member’s criticism of the public official. 
Croushorn v. Board of Trustees, 518 F. Supp. 9, 
1980 U.S. Dist. LEXIS 16772 (M.D. Tenn. 
1980). 

Where an untenured university faculty mem- 
ber was unable to prove that his criticism of a 
public official was a substantial or motivating 
factor in the decision to terminate his employ- 
ment, he failed to establish even a prima facie 
case that his first amendment rights were vio- 
lated. Croushorn v. Board of Trustees, 518 F. 
Supp. 9, 1980 U.S. Dist. LEXIS 16772 (M.D. 
Tenn. 1980). 

Section 39-6-454 (repealed), relating to imi- 
tation controlled substances, has not been se- 
lectively enforced, and is not unconstitutional 
because it purports to make a noncriminal act 
criminal based only on the spoken word. Speech 
proposing illegal activity can be regulated or 
banned entirely by the government. State v. 
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Scott, 678 S.W.2d 50, 1984 Tenn. LEXIS 945 
(Tenn. 1984). 

Regular and continuing programs of broad- 
casting by churches of their religious services 
on radio or television or of publishing and 
distributing church newsletters are not and 
cannot be considered campaign contributions 
or expenditures, regardless of whether they 
advocate a particular election result or not in 
the course of such activities, as these activities 
are protected by U.S. Const. amend. 1. Bemis 
Pentecostal Church v. State, 731 S.W.2d 897, 
1987 Tenn. LEXIS 1064 (Tenn. 1987), appeal 
dismissed, 485 U.S. 930, 108 S. Ct. 1102, 99 L. 
Ed. 2d 264, 1988 U.S. LEXIS 1073 (1988). 

The Campaign Financial Disclosure Act does 
not violate the free speech clause of U.S. Const. 
amend. 1. Bemis Pentecostal Church v. State, 
731 S.W.2d 897, 1987 Tenn. LEXIS 1064 (Tenn. 
1987), appeal dismissed, 485 U.S. 930, 108 S. 
Ct. 1102, 99 L. Ed. 2d 264, 1988 U.S. LEXIS 
1073 (1988). 

The first amendment guarantees “freedom of 
speech,” a term necessarily comprising the de- 
cision of both what to say and what not to say. 
Parate v. Isibor, 868 F.2d 821, 1989 U.S. App. 
LEXIS 1808 (6th Cir.Tenn.1989), rehearing de- 
nied, — F. 2d —, 1989 U.S. App. LEXIS 5203 
(6th Cir. Mar. 16, 1989). 

The strictures against trial publicity imposed 
by the attorney disciplinary rules are not vio- 
lative of an attorney's freedom of expression 
rights. Zimmerman v. Board of Professional 
Responsibility, 764 S.W.2d 757, 1989 Tenn. 
LEXIS 14 (Tenn. 1989), cert. denied, 490 U.S. 
1107, 109 S. Ct. 3160, 104 L. Ed. 2d 1023, 1989 
U.S. LEXIS 2925 (1989). 

Educators do not offend U.S. Const. amend. 1 
by exercising editorial control over the style 
and content of student speech in school-spon- 
sored expressive activities so long as their ac- 
tions are reasonably related to legitimate peda- 
gogical concerns. Poling v. Murphy, 872 F.2d 
757, 1989 U.S. App. LEXIS 5081 (6th Cir. 
1989), cert. denied, 493 U.S. 1021, 110 S. Ct. 
723, 107 L. Ed. 2d 742, 1990 U.S. LEXIS 221 
(1990). 

Statements made by a lawyer designed to 
willfully, purposely and maliciously misrepre- 
sent the judges and courts of this state, and to 
bring those persons and institutions into disre- 
spect, will not be tolerated or condoned. There 
is no first amendment protection for remarks 
critical of the judiciary when those statements 
are false. A statement shown to be false will 
subject a lawyer to disciplinary sanctions. False 
statements with reference to judges and courts 
can be prejudicial to the administration of jus- 
tice and subject to disciplinary action. Ramsey 
v. Board of Professional Responsibility of Su- 
preme Court, 771 S.W.2d 116, 1989 Tenn. 
LEXIS 132 (Tenn. 1989), cert. denied, 493 U.S. 
917, 1108S. Ct. 278, 107 L. Ed. 2d 258, 1989 U.S. 
LEXIS 4968 (1989). 
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The first amendment has its fullest and most 
urgent application to speech uttered during a 
campaign for political office. Freeman v. Bur- 
son, 802 S.W.2d 210, 1990 Tenn. LEXIS 337 
(Tenn. 1990), rev'd, 504 U.S. 191, 112 S. Ct. 
1846, 119 L. Ed. 2d 5, 1992 U.S. LEXIS 3125 
(1992), rehearing denied, — S.W.2d —, 1992 
Tenn. LEXIS 683 (Tenn. Dec. 7, 1992). 

The telephone harassment statute, § 39-17- 
308, regulates conduct and not speech, and it is 
not unconstitutionally overbroad. State v. 
Lakatos, 900 S.W.2d 699, 1994 Tenn. Crim. 
App. LEXIS 764 (Tenn. Crim. App. 1994). 

Even if refusing to wear a helmet in violation 
of § 55-9-302 constitutes free speech under 
U.S. Const. amend. 1, the subject regulation is 
within the state’s power to protect the safety of 
its citizens and serves the important govern- 
mental interest of protecting the safety of mo- 
torcyclists as a class, as well as other motorists 
on the public roadways. State v. Vaughn, 29 
S.W.3d 33, 1998 Tenn. Crim. App. LEXIS 1106 
(Tenn. Crim. App. 1998). 

T.C.A. § 39-17-306, which prohibits disrup- 
tion of a meeting or procession, can be authori- 
tatively construed to conform to the legislative 
purposes of protecting the first amendment 
rights of its citizens to peaceably assemble 
without impermisssibly criminalizing a sub- 
stantial amount of protected expressive activity 
and is, therefore, constitutionally valid. State v. 
Ervin, 40 S.W.3d 508, 2000 Tenn. Crim. App. 
LEXIS 267 (Tenn. Crim. App. 2000), application 
denied, — S.W.3d —, 2001 Tenn. LEXIS 100 
(Tenn. Feb. 12, 2001), cert. denied, 534 U.S. 
842, 122 S. Ct. 100, 151 L. Ed. 2d 60, 2001 U.S. 
LEXIS 5886 (2001). 

The underinclusiveness of a law — i.e., the 
failure of the government to regulate other, 
similar activity — will violate U.S. Const. 
amend. 1 where the proof establishes that the 
statute in question is intended to restrict dis- 
favored expressive content while exempting the 
expression of favored content; although in some 
cases U.S. Const. amend. 1 is violated because 
the underinclusiveness of a law may give rise to 
a conclusion that the government has in fact 
made an impermissible distinction on the basis 
of the content of the regulated speech, such a 
conclusion is not possible where the content of 
the differently regulated speech is virtually 
identical. Richland Bookmart Inc. v. Nichols, 
278 F.3d 570, 2002 FED App. 30P, 2002 U.S. 
App. LEXIS 879 (6th Cir. Tenn. 2002), rehear- 
ing denied, — F. 3d —, 2002 U.S. App. LEXIS 
6473 (6th Cir. Mar. 28, 2002) , cert. denied, 537 
U.S. 823, 123 S. Ct. 109, 154 L. Ed. 2d 33, 2002 
U.S. LEXIS 6031 (2002). 


22. ——Commercial Speech. 

Provision of Acts 1947, ch. 3, § 5, seohinanne 
retailer from advertising that he is not collect- 
ing tax from consumer is not an abridgement of 
the right of free speech, since one should not be 
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allowed to advertise that he is violating a law. 
Hooten v. Carson, 186 Tenn. 282, 209 S.W.2d 
273, 1948 Tenn. LEXIS 549 (1948). 

Not all restrictions on advertising by dis- 
pensing opticians (such as reasonable regula- 
tion of its time, place or manner) are violative of 
the right of free speech, but only its complete 
prohibition as in § 63-1404 (now § 63-14-104), 
subdivisions (g), (h) and (j). Horner-Rausch 
Optical Co. v. Ashley, 547 S.W.2d 577, 1976 
Tenn. App. LEXIS 229 (Tenn. Ct. App. 1976). 

Prohibition of advertising by lawyers violates 
the free speech clause of U.S. Const. amend. 1. 
In re Rule of Court Governing Lawyer Adv., 564 
S.W.2d 638, 1978 Tenn. LEXIS 540 (Tenn. 
1978). 

Commercial speech may be regulated as to 
time, place, and manner, provided the restric- 
tions: (1) Are justified without reference to the 
content; (2) Serve a significant governmental 
interest; and (3) Leave open ample alternative 
channels of communication. H & L Messengers, 
Inc. v. Brentwood, 577 S.W.2d 444, 1979 Tenn. 
LEXIS 421, 12 A.L.R.4th 835 (Tenn. 1979). 

Even a time, place, and manner regulation of 
commercial speech may not discriminate solely 
on the basis of content. H & L Messengers, Inc. 
v. Brentwood, 577 S.W.2d 444, 1979 Tenn. 
LEXIS 421, 12 A.L.R.4th 835 (Tenn. 1979). 

Commercial speech enjoys a qualified protec- 
tion under U.S. Const. amend. 1 and under 
Tenn. Const. art. I, § 19. H & L Messengers, 
Inc. v. Brentwood, 577 S.W.2d 444, 1979 Tenn. 
LEXIS 421, 12 A.L.R.4th 835 (Tenn. 1979). 

Commercial speech is accorded a lesser pro- 
tection than that enjoyed by other forms of 
constitutionally guaranteed expression. Mem- 
phis Publishing Co. v. Leech, 539 F. Supp. 405, 
1982 U.S. Dist. LEXIS 12558 (W.D. Tenn. 
1982). 

To enjoy first amendment protection, com- 
mercial speech must concern lawful activity 
and not be misleading. If the speech is pro- 
tected, a regulation of it is permissible only if: 
(1) The asserted governmental interest is sub- 
stantial; (2) The regulation directly advances 
the interest asserted; and (3) The regulation is 
no more extensive than necessary to serve that 
interest. Memphis Publishing Co. v. Leech, 539 
F. Supp. 405, 1982 U.S. Dist. LEXIS 12558 
(W.D. Tenn. 1982). 

Insofar as it prohibits telephone solicitations 
by professional solicitors, former § 48-3-513(i) 
(repealed) is unconstitutional and in violation 
of U.S. Const. amends. 1 and 14, and Tenn. 
Const. art. I, §§ 8 and 19. WRG Enterprises, 
Inc. v. Crowell, 758 S.W.2d 214, 1988 Tenn. 
LEXIS 176 (Tenn. 1988). 

A percentage-based regulation upon the fees 
to be collected by professional solicitors is an 
unconstitutional invasion upon the rights of 
charities and fund raisers alike. Section 48-3- 
513(k) (repealed) falls within the ambit of that 
prohibition, and violates U.S. Const. amends. 1 
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and 14, and Tenn. Const. art. I, §§ 8 and 19. 
WRG Enterprises, Inc. v. Crowell, 758 S.W.2d 
214, 1988 Tenn. LEXIS 176 (Tenn. 1988). 

Rule of the board of dentistry that required a 
general dentist who practiced orthodontics but 
was not specially certified as an orthodontist to 
include in advertisements of his practice that 
he was performing the services as a general 
dentist did not violate constitutional free 
speech provisions. Douglas v. State, 921 S.W.2d 
180, 1996 Tenn. LEXIS 253 (Tenn. 1996). 

The exemption of employees and volunteers 
of charitable organizations from the definition 
of a professional solicitor does not create a 
classification violative of the freedom of speech 
or equal protection provisions of the federal or 
state constitutions. State v. Smoky Mt. Secrets, 
Inc., 937 S.W.2d 905, 1996 Tenn. LEXIS 695 
(Tenn. 1996). 

Nonideological, compelled commercial speech 
in the form of mandatory contribution for in- 
dustry advertising, is justified in the context of 
the extensive regulation of an industry, but not 
otherwise. United Foods, Inc. v. United States, 
197 F.3d 221, 1999 FED App. 391P, 1999 U.S. 
App. LEXIS 30429 (6th Cir. 1999), affd, 533 
U.S. 405, 121 S. Ct. 2334, 150 L. Ed. 2d 438, 
2001 U.S. LEXIS 4904 (2001). 

In the absence of extensive regulation of the 
industry, the effort of the department of agri- 
culture to force a mushroom producer to pay for 
industry advertising was invalid under U.S. 
Const. amend. 1. United Foods, Inc. v. United 
States, 197 F.8d 221, 1999 FED App. 391P, 1999 
U.S. App. LEXIS 30429 (6th Cir. 1999), affd, 
533 U.S. 405, 121 S. Ct. 2334, 150 L. Ed. 2d 
438, 2001 U.S. LEXIS 4904 (2001). 

Commercial speech receives a limited form of 
first amendment protection so long as it con- 
cerns a lawful activity and is not misleading or 
fraudulent. Bowden Bldg. Corp. v. Tennessee 
Real Estate Comm’n, 15 S.W.3d 434, 1999 
Tenn. App. LEXIS 487 (Tenn. Ct. App. 1999). 

Compelled contributions toward industry ad- 
vertising that served only the advertising 
scheme in question was contrary to first 
amendment principles. United States v. United 
Foods, Inc., 533 U.S. 405, 121 S. Ct. 2334, 150 
L. Ed. 2d 438, 2001 U.S. LEXIS 4904 (2001). 

It is well established that lawyer advertising 
is commercial speech, and as such, is accorded a 
measure of first amendment protection. Walker 
v. Board of Prof] Responsibility, 38 S.W.3d 540, 
2001 Tenn. LEXIS 108 (Tenn. 2001). 


23. ——Defamation. 

Plaintiff in defamation action, a county gov- 
ernment employee with substantial responsi- 
bility for and control over the conduct of the 
county’s financial affairs, was a public official 
within the meaning of Tenn. Const. art. I, § 19 
and U.S. Const. amend. 1. Ferguson v. Union 
City Daily Messenger, Inc., 845 S.W.2d 162, 
1992 Tenn. LEXIS 665 (Tenn. 1992), rehearing 
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denied, ssenger, — S.W.2d —, 1993 Tenn. 
LEXIS 7 (Tenn. Jan. 19, 1993), cert. denied, 508 
U.S. 961, 113 S. Ct. 2931, 124 L. Ed. 2d 681, 
1993 U.S. LEXIS 3912 (1993). 

A public school teacher was a public official 
for purposes of an action for defamation. Camp- 
bell v. Robinson, 955 S.W.2d 609, 1997 Tenn. 
App. LEXIS 202 (Tenn. Ct. App. 1997), appeal 
denied, — S.W.2d —, 1997 Tenn. LEXIS 483 
(Tenn. Oct. 6, 1997). 


24. ——Elections. 

Although the state showed a compelling in- 
terest in banning solicitation of voters or distri- 
bution of campaign materials within the polling 
place itself, § 2-7-111 is not narrowly tailored 
to advance the state’s interest. The statute at 
issue prohibits all campaign activity from an 
arc of 100 feet from every entrance to the 
polling places and, in many instances, this arc 
extends onto public streets and sidewalks. The 
state did not show a compelling interest in the 
100 foot radius. The specific testimony of the 
state’s witness about confusion, error, over- 
crowding, etc., concerned the numbers of per- 
sons present in the polling place itself, not the 
numbers of persons outside the polls. There- 
fore, § 2-7-111, and § 2-19-119, which fixes 
criminal penalties for violations of § 2-7-111, 
were constitutionally invalid. Freeman v. Bur- 
son, 802 S.W.2d 210, 1990 Tenn. LEXIS 337 
(Tenn. 1990), rev'd, 504 U.S. 191, 112 S. Ct. 
1846, 119 L. Ed. 2d 5, 1992 U.S. LEXIS 3125 
(1992), rehearing denied, — S.W.2d —, 1992 
Tenn. LEXIS 683 (Tenn. Dec. 7, 1992). 

Where a nonincumbent candidate for nomi- 
nation for seat in Tennessee senate challenged 
T.C.A. § 2-10-310(a) on the grounds that it 
violates constitutional rights of exercise of vot- 
ing rights, association, and free speech, the 
District Court determined that the black-out 
provision of T.C.A. § 2-10-310 was not the least 
restrictive means of eliminating political cor- 
ruption and found it unconstitutional as ap- 
plied to nonincumbent candidates. Emison v. 
Catalano, 951 F. Supp. 714, 1996 U.S. Dist. 
LEXIS 19393 (E.D. Tenn. 1996). 


25. ——Fighting Words. 

Even though words directed by defendant 
toward a police officer were profane and insult- 
ing, they were not “fighting words” because 
they neither inflicted injury nor tended to incite 
an immediate breach of the peace; police offic- 
ers are trained to exercise a higher degree of 
restraint than the average citizen and such 
words would not be expected to cause a breach 
of the peace. State v. Creasy, 885 S.W.2d 829, 
1994 Tenn. Crim. App. LEXIS 282 (Tenn. Crim. 
App. 1994). 


26. —-—Musical Performances. 

Musical performers were not entitled to first 
amendment protection for their use of the name 
and likenesses of “The Beatles,” because al- 
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though entertainment enjoys constitutional 
privilege, in certain circumstances, the inter- 
ests protected by U.S. Const. amend. 1 will 
inevitably conflict with another individual’s 
right of publicity. Apple Corps Ltd. v. A.D.P.R., 
Inc., 843 F. Supp. 342, 1993 U.S. Dist. LEXIS 
19223 (M.D. Tenn. 1993). 


27. ——Participation in Legal Processes. 

The principle that parties do not lose their 
first amendment rights by virtue of their par- 
ticipation in legal processes extends to informa- 
tion obtained in discovery as well as that ob- 
tained from the public record. National 
Polymer Prods., Inc. v. Borg-Warner Corp., 641 
F.2d 418, 1981 U.S. App. LEXIS 20277 (6th Cir. 
1981). 

A party may, by consenting to a protective 
order or otherwise, waive first amendment 
rights to disclose discovery information later 
revealed at trial. National Polymer Prods., Inc. 
v. Borg-Warner Corp., 641 F.2d 418, 1981 US. 
App. LEXIS 20277 (6th Cir. 1981). 

The release of information in open trial is a 
publication of that information and, if no effort 
is made to limit its disclosure, operates as a 


waiver of any rights a party had to restrict its. 


further use. National Polymer Prods., Inc. v. 
Borg-Warner Corp., 641 F.2d 418, 1981 U.S. 
App. LEXIS 20277 (6th Cir. 1981). 

Regardless of the validity of a protective 
order preventing the release of information 
which was later publicly disclosed at trial when 
originally entered, its subsequent enforcement 
by injunction against a party disputing its 
scope and seeking to disseminate the informa- 
tion was a prior restraint which could not be 
upheld without supporting findings. National 
Polymer Prods., Inc. v. Borg-Warner Corp., 641 
F.2d 418, 1981 U.S. App. LEXIS 20277 (6th Cir. 
1981). 

First amendment considerations protect 
against imposition of broad protective orders 
restraining political speech and publication of 
court records when a serious and imminent 
threat to the administration of justice has not 
been demonstrated. International Union v. 
Garner, 102 F.R.D. 108, 1984 U.S. Dist. LEXIS 
17056 (M.D. Tenn. May 2, 1984). 

In determining whether the common law 
right to inspect and copy judicial records and 
documents applies in a particular case, the 
court begins with a presumption of access and 
then weighs the factors set out in United States 
v. Beckham, 789 F.2d 401, 1986 U.S. App. 
LEXIS 24792 (6th Cir. Mich. 1986); United 
States v. Thomas, 745 F. Supp. 499, 1990 U.S. 
Dist. LEXIS 12493 (M.D. Tenn. 1990). 

Broadly based restrictions on speech, such as 
“no discussion” orders, in connection with liti- 
gation are seldom, if ever, justified. United 
States v. Ford, 830 F.2d 596, 1987 U.S. App. 
LEXIS 13839 (6th Cir. 1987). 

The common law right to inspect and copy 
judicial records and documents is not absolute 
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and the decision as to access is one best left to 
the sound discretion of the trial court, a discre- 
tion to be exercised in light of the relevant facts 
and circumstances of the particular case, in- 
cluding: (1) The court’s supervisory powers; (2) 
The benefit to the public from the incremental 
gain in knowledge that would result from see- 
ing the tape; (3) The degree of danger to the 
defendants or persons on the tapes; (4) The 
possibility of improper motives on the part of 
the media, such as promoting public scandal or 
gratifying private spite; and (5) Any special 
circumstances in the particular case. United 
States v. Thomas, 745 F. Supp. 499, 1990 U.S. 
Dist. LEXIS 12493 (M.D. Tenn. 1990). 

By denying transferred student, who was 
handicapped, from participating in school ath- 
letics for 12-month period pursuant to estab- 
lished rule, school athletic association did not 
take retaliatory action against student, for his 
lawful resort to the courts to challenge rule 
under education of the Handicapped Act (20 
U.S.C. § 1400 et seq.), in violation of his first 
amendment, due process and privilege and im- 
munities rights under the federal constitution. 
Crocker v. Tennessee Secondary Sch. Athletic 
Ass’n, 980 F.2d 382, 1992 U.S. App. LEXIS 
30163 (6th Cir. Tenn. 1992). 

A trial court may constitutionally restrict 
extrajudicial comments by trial participants, 
including lawyers, parties and witnesses, when 
the trial court determines that those comments 
pose a substantial likelihood of prejudicing a 
fair trial. State v. Carruthers, 35 S.W.3d 516, 
2000 Tenn. LEXIS 683 (Tenn. 2000), cert. de- 
nied, 533 U.S. 953, 121 S. Ct. 2600, 150 L. Ed. 
2d 757, 2001 U.S. LEXIS 5032 (2001). 

The trial court was justified in imposing a 
gag order on defendant where the case gar- 
nered a significant amount of media coverage, 
and the court was concerned about witness 
intimidation and the defendant’s manipulation 
of the press. Thus, even the trial court’s gag 
order was too broad in that it failed to contain 
exceptions allowing, trial participants to make 
general statements asserting innocence or com- 
menting on the nature of an allegation or 
defense and inhibited the discussion of matters 
of public record, these errors were harmless. 
State v. Carruthers, 35 S.W.3d 516, 2000 Tenn. 
LEXIS 683 (Tenn. 2000), cert. denied, 533 U.S. 
953, 121 S. Ct. 2600, 150 L. Ed. 2d 757, 2001 
U.S. LEXIS 5032 (2001). 


28. ——Photographs 

Defendant’s display of posters made from 
photographs of former spouse’s new home was 
constitutionally protected under U.S. Const 
amend. 1; thus, trial court erred in ordering the 
defendant to return photos to former spouse. 
Miltier v. Miltier, 31 S.W.3d 583, 2000 Tenn. 
App. LEXIS 351 (Tenn. Ct. App. 2000). 


29. —-—Pornography and Obscenity. 
A permanent injunction prohibiting defen- 
dants from showing “other films and coming 


159 


attractions or trailers of the sort, kind, or type 
which may be classified by the court as obscene 
material” is in violation of defendants’ rights 
under U.S. Const. amend. 1. New Rivieria Arts 
Theatre v. State, 219 Tenn. 652, 412 S.W.2d 
890, 1967 Tenn. LEXIS 454 (1967). 

The granting of a temporary injunction, pro- 
hibiting defendants from showing any film had 
the effect of closing the theater and was an 
unconstitutional application of the obscenity 
statute in violation of defendants’ rights under 
U.S. Const. amend. 1. New Rivieria Arts The- 
atre v. State, 219 Tenn. 652, 412 S.W.2d 890, 
1967 Tenn. LEXIS 454 (1967). 

State obscenity statute which required that 
defendant have actual or constructive knowl- 
edge of the subject matter of the material 
brought into the state was constitutional. Tay- 
lor v. State ex rel. Kirkpatrick, 529 S.W.2d 692, 
1975 Tenn. LEXIS 584 (Tenn. 1975). 

An ordinance which clearly prohibited know- 
ing and willful sale of pornography to young 
persons was not in violation of U.S. Const. 
amend. 1 for lack of clarity or any insufficiency 
of warning to those who knowingly engage in 
the distribution and sale of such materials in 
places where minors are invited as customers. 
Capitol News Co. v. Metropolitan Government 
of Nashville & Davidson County, 562 S.W.2d 
430, 1978 Tenn. LEXIS 590 (Tenn. 1978). 

The definitions in the Obscenity Law of 1978 
of “average person,” “community standards,” 
“taken as a whole,” “prurient interest,” “un- 
wholesome,” “sexual conduct depicted in a pa- 
tently offensive way” and “value” being at vari- 
ance with or broader than the language of Roth 
or Miller were restrictive of constitutional free- 
dom of speech and press. Leech v. American 
Booksellers Asso., 582 S.W.2d 738, 1979 Tenn. 
LEXIS 446 (Tenn. 1979) (Referring to Roth v. 
United States, 354 U.S. 476, 77S. Ct..1304, 1 L. 
Ed. 2d 1498, 1957 U.S. LEXIS 587, 14 Ohio Op. 
2d 331 (1957) and Miller v. California, 413 U.S. 
15, 93 S. Ct. 2607, 37 L. Ed. 2d 419, 1973 U.S. 
LEXIS 149 (1973).) 

The boundary line between portrayals of sex 
protected by U.S. Const. amend. 1 and unpro- 
tected obscene material is marked by the pres- 
ence of “appeal to the prurient interest in sex” 
which in turn is a “shameful or morbid interest 
in nudity, sex or excretion,” and any state 
definition at variance with or broader than that 
language is constitutionally infirm. Leech v. 
American Booksellers Asso., 582 S.W.2d 738, 
1979 Tenn. LEXIS 446 (Tenn. 1979). 

Where definition of “patently offensive” in 
obscenity law would eliminate from consider- 
ation by the trier of fact, the issue of whether or 
not the description or portrayal was or was not 
patently offensive was in direct conflict with the 
United States supreme court decisions and con- 
stitutionally infirm. Leech v. American Book- 
sellers Asso., 582 S.W.2d 738, 1979 Tenn. 
LEXIS 446 (Tenn. 1979). 
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Where the definition of “taken as a whole” 
with respect to the obscene article, was in direct 
conflict with the United States supreme court 
concept of such words, it amounted to an en- 
croachment on the freedom of speech and press. 
Leech v. American Booksellers Asso., 582 
S.W.2d 738, 1979 Tenn. LEXIS 446 (Tenn. 
1979). 

Where word “unwholesome” as defined in 
obscenity law meant that which would present 
an “obstacle of impairment to culturalization 
according to the prevailing norms and mores in 
society,” it was void. Leech v. American Book- 
sellers Asso., 582 S.W.2d 738, 1979 Tenn. 
LEXIS 446 (Tenn. 1979). 

Where obscenity law provided that work to 
be obscene must lack serious literary, artistic, 
political or scientific value and defined “value” 
as that quality which makes a thing an essen- 
tial part of the exposition of ideas and of more 
than a slight social interest as a step to truth 
and from which a benefit may be derived which 
is not clearly outweighed by the social interest 
in the public order, public decency and public 
morality, such definition was vague and would 
expose material entitled to first amendment 
protection to indiscriminate condemnation. 
Leech v. American Booksellers Asso., 582 
S.W.2d 738, 1979 Tenn. LEXIS 446 (Tenn. 
1979). 

Where the definition of “contemporary com- 
munity standards” in obscenity law would re- 
quire the trier of fact to judge the material on 
the basis of that which is deemed proper, ap- 
propriate and acceptable in Tennessee society, 
it was in violation of U.S. Const. amend. 1. 
Leech v. American Booksellers Asso., 582 
S.W.2d 738, 1979 Tenn. LEXIS 446 (Tenn. 
19:79). 

Insofar as obscenity law defined “average 
person” as a composite of the various attitudes 
of all individuals “irrespective of age” it was 
unconstitutionally restrictive of freedom of 
speech and press in all cases in which the 
intended recipients at issue were adults. Leech 
v. American Booksellers Asso., 582 S.W.2d 738, 
1979 Tenn. LEXIS 446 (Tenn. 1979). 

The obscenity statute, § 39-6-1104 (repealed, 
see § 39-17-902), is constitutional. State v. Fra- 
zier, 683 S.W.2d 346, 1984 Tenn. Crim. App. 
LEXIS 2988 (Tenn. Crim. App. 1984). 

Films are presumed to be protected by U.S. 
Const. amend. 1, but a jury can reasonably find 
that the films in question are obscene under 
local community standards, thus, removing the 
prospect of a vindictive prosecution penalizing 
the use of first amendment rights. United 
States v. Toushin, 714 F. Supp. 1452, 1989 U.S. 
Dist. LEXIS 6807 (M.D. Tenn. 1989). 

There is no violation of U.S. Const. amend. 1 
and the equal protection clause of U.S. Const. 
amend. 5, where a fee is required to obtain the 
list of those individuals who registered with the 
postal service to stop receiving sexually ori- 
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ented advertising. United States v. Toushin, 
714 F. Supp. 1452, 1989 U.S. Dist. LEXIS 6807 
(M.D. Tenn. 1989). 

“Display” ordinance regulating the exposure 
of materials deemed “harmful to minors” (§ 39- 
17-914) was readily susceptible to a narrowing 
construction which made it only applicable to 
those materials which lack serious literary, 
artistic, political or scientific value for a reason- 
able 17-year-old minor and was therefore not 
facially unconstitutional under the federal or 
state constitutions on the grounds of over- 
breadth. Davis-Kidd Booksellers, Inc.  v. 
McWherter, 866 S.W.2d 520, 1993 Tenn. LEXIS 
407 (Tenn. 1993). 

Since the federal statute criminalizing the 
receipt of child pornography, 18 U.S.C. 
§ 2252(a)(2), includes a knowledge require- 
ment as to the nature of the materials received 
or distributed, the statute does not violate U.S. 
Const. amend. 1. United States v. Brown, 25 
F.3d 307, 1994 FED App. 173P, 1994 U.S. App. 
LEXIS 12384 (6th Cir.1994), cert. denied, 513 
U.S. 1045, 115 S. Ct. 640, 1380 L. Ed. 2d 546, 
1994 U.S. LEXIS 8689 (1994). 

18 U.S.C. § 1466, making those “engaged in 
the business” of selling obscene matter, does 
not impermissibly chill lawful behavior so as to 
violate U.S. Const. amend. 1. United States v. 
Skinner, 25 F.3d 1314, 1994 FED App. 202P, 
1994 U.S. App. LEXIS 14205 (6th Cir. 1994). 

To protect themselves from prosecution and 
criminal sanctions, plaintiffs sought a declara- 
tory judgment that an adult, sexually explicit 
videotape was protected under U.S. Const. 
amend. 1 and was not legally obscene. The 
mere assertion of self-censorship resulting from 
a facially valid statute is not sufficient to bring 
the instant action within the case or contro- 
versy requirement of U.S. Const. art. 3. There- 
fore, plaintiffs have failed to allege a sufficient 
injury-in-fact to have standing in this action. 
Adult Video Ass’n v. United States Dep’t of 
Justice, 853 F. Supp. 2638, 1994 U.S. Dist. 
LEXIS 6509 (W.D. Tenn. 1994), affd, 71 F.3d 
563, 1995 FED App. 350P, 1995 U.S. App. 
LEXIS 34331 (6th Cir. Tenn. 1995). 

Because a finding of “obscenity” is a constitu- 
tional judgment of the most sensitive and deli- 
cate kind, a fact finder must evaluate the actual 
material and may not rely merely on a witness’ 
assertion that the material is obscene. Rhoden 
v. Morgan, 863 F. Supp. 612, 1994 U.S. Dist. 
LEXIS 12700 (M.D. Tenn. 1994), aff'd, 97 F.3d 
1452, 1996 U.S. App. LEXIS 38492 (6th Cir. 
Tenn. 1996). 

The federal statute making it a crime to 
knowingly persuade, or to attempt to persuade, 
a minor to engage in prostitution or any sexual 
act for which any person may be criminally 
prosecuted, 18 U.S.C. § 2422, does not crimi- 
nalize content-based speech in violation of U.S. 
Const. amend. 1. United States v. Bailey, 228 
F.3d 637, 2000 FED App. 349P, 2000 U.S. App. 
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LEXIS 24741 (6th. Cir. 2000), cert. denied, 532 
U.S. 1009, 121 S. Ct. 1737, 149 L. Ed. 2d 661, 
2001 U.S. LEXIS 3438 (2001). 

T.C.A. § 39-17-1003 is not unconstitutional 
because the permissive inference of minority 
does not expand the scope of the statute to 
include virtual images and youthful-looking 
actors but merely allows the trier of fact to 
deem the circumstantial evidence before them 
sufficient proof that the subject material por- 
trayed an actual minor. State v. Harwood, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 988 
(Tenn. Crim. App. Sept. 7, 2005), affd, State v. 
Pickett, 211 S.W.3d 696, 2007 Tenn. LEXIS 10 
(Tenn. 2007). 


30. ———Adult-Oriented 
ments. 

Ordinance regulating adult-oriented estab- 
lishments which required that applicants pro- 
vide their names and all aliases as well as their 
prior convictions on all offenses except minor 
traffic violations was not a violation of first 
amendment, or fifth amendment, rights. Broad- 
way Books, Inc. v. Roberts, 642 F. Supp. 486, 
1986 U.S. Dist. LEXIS 24367 (E.D. Tenn. 1986). 

A city is not prevented by U.S. Const. amend. 
1 nor by the equal protection clause of U.S. 
Const. amend. 14 from classifying and regulat- 
ing adult-oriented establishments differently 
from other places of entertainment. Broadway 
Books, Inc. v. Roberts, 642 F. Supp. 486, 1986 
U.S. Dist. LEXIS 24367 (E.D. Tenn. 1986). 

Prostitution and other illegal sexual activi- 
ties carried out in adult bookstores are not 
protected first amendment expression. Ellwest 
Stereo Theater, Inc. v. Boner, 718 F. Supp. 1553, 
1989 U.S. Dist. LEXIS 9926 (M.D. Tenn. 1989). 

Standards in ordinances for the issuance of 
licenses for adult-oriented establishments stat- 
ing that the applicant must be at least eighteen 
years of age, must not have been convicted of a 
crime involving moral turpitude, and must not 
have violated the ordinance within the last five 
years did not violate U.S. Const. amend. 1. 
DLS, Inc. v. City of Chattanooga, 107 F.3d 403, 
1997 FED App. 66P, 1997 U.S. App. LEXIS 
2859 (6th Cir. 1997). 

The definition of “sexually oriented” in ordi- 
nance applicable to sexually oriented establish- 
ment was unconstitutionally overbroad be- 
cause the ordinance defined “sexually oriented” 
as “any exhibition of any motion pictures, films 
or videos depicting specified sexual activities or 
specified anatomical areas” which included less 
than completely and opaquely covered buttocks 
and female breasts; thus, any movie or video 
featuring a single shot of a person’s nude or 
partially-covered buttocks or a woman’s par- 
tially covered breast is a “sexually oriented” 
film under the ordinance, irrespective of 
whether the film’s content constitutes adult 
entertainment or causes the type of secondary 
effects, such as crime (sexual and nonsexual) 
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and public health risks, that the city sought to 
regulate. Deja Vu of Nashville, Inc. v. Metro. 
Gov't of Nashville & Davidson County, 274 F.3d 
377, 2001 FED App. 415P, 2001 U.S. App. 
LEXIS 26007 (6th Cir. Tenn. 2001), cert. de- 
nied, 535 U.S. 1073, 122 S. Ct. 1952, 152 L. Ed. 
2d 855, 2002 U.S. LEXIS 3522 (2002). 

The definition of “sexually oriented business/ 
establishment” was not  unconstitutionally 
overbroad where a business would be subject to 
the ordinance’s licensing requirements only if 
the business satisfied both the “sexually ori- 
ented business/establishment” definition and 
one of the four subsections’ definitions which 
narrowed the applicability of the ordinance. 
Deja Vu of Nashville, Inc. v. Metro. Gov't of 
Nashville & Davidson County, 274 F.3d 377, 
2001 FED App. 415P, 2001 U.S. App. LEXIS 
26007 (6th Cir. Tenn. 2001), cert. denied, 535 
U.S. 1078, 122 S. Ct. 1952, 152 L. Ed. 2d 855, 
2002 U.S. LEXIS 3522 (2002). 

Equal protection claim of plaintiff adult book- 
store did not implicate first amendment rights 
because plaintiff offered no evidence that the 
expressive content of live cabarets was differ- 
ent in any meaningful respect from that of 
adult bookstores subject to law imposing oper- 
ating-hour restrictions on adult-oriented estab- 
lishments; because the expressive content of 
the regulated live cabarets was virtually iden- 
tical to that of adult bookstores, the statute 
could not be said to discriminate against the 
expressive content of the bookstores and in 
favor of that of live cabarets. Richland Book- 
mart Inc. v. Nichols, 278 F.3d 570, 2002 FED 
App. 30P, 2002 U.S. App. LEXIS 879 (6th Cir. 
Tenn. 2002), rehearing denied, — F. 3d —, 2002 
U.S. App. LEXIS 6473 (6th Cir. Mar. 28, 2002) 
, cert. denied, 537 U.S. 823, 123 S. Ct. 109, 154 
L. Ed. 2d 33, 2002 U.S. LEXIS 6031 (2002). 

Trial court erred when it enjoined adult book- 
store from operating and the bookstore, which 
was forced to close, was entitled to damages 
where the definition of “adult bookstores” in 
Knoxville, Tenn., City Code § 16-468, was void 
for vagueness because the city was unable to 
articulate any  constitutionally-meaningful 
standards for the phrase “substantial or signifi- 
cant portion of its stock and trade” in the 
ordinance’s definition of an adult bookstore. 
City of Knoxville v. Entm’t Res., LLC., 166 
S.W.3d 650, 2005 Tenn. LEXIS 606 (Tenn. 
2005), cert. denied, — U.S. —, —S. Ct. —, — L. 
Ed. 2d —, 2005 U.S. LEXIS 9056, 74 U.S.L.W. 
3334 (2005). 

Supreme court of Tennessee held that the 
definition of “adult bookstores” in Knoxville, 
Tenn., City Code § 16-468, was void for vague- 
ness because the city was unable to articulate 
any constitutionally-meaningful standards for 
the phrase “substantial or significant portion of 
its stock and trade” in the ordinance’s defini- 
tion of an adult bookstore. City of Knoxville v. 
Entm’t Res., LLC., 166 S.W.3d 650, 2005 Tenn. 
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LEXIS 606 (Tenn. 2005), cert. denied, — U.S. 
—, — 8. Ct. —, — L. Ed. 2d —, 2005 U.S. 
LEXIS 9056, 74 U.S.L.W. 3334 (2005). 

Denial of application for an adult book and 
video store was affirmed because the zoning 
ordinance was content-neutral, the ordinance 
was aimed at combating the adverse secondary 
effects of adult businesses, and the decision to 
place restrictions on the location of adult busi- 
nesses was not arbitrary, as it was not more 
burdensome than necessary in combating the 
adverse secondary effects associated with adult 
businesses; the zoning ordinance was not so 
restrictive that it provided no location or alter- 
native for the applicant’s lawful operation, and 
the ordinance used plain language, the mean- 
ing of which was clear. City of Cleveland v. 
Wade, 206 S.W.3d 51, 2006 Tenn. App. LEXIS 
143 (Tenn. Ct. App. Feb. 28, 2006). 


31. ———Nude Dancing. 

The constitutional freedom of speech protec- 
tion to which topless dancers are entitled re- 
quires that a city may regulate their conduct 
only if the regulation is clearly supported by 
U.S. Const. amend. 1, or if the regulation is 
substantially related to a legitimate govern- 
mental interest and is drawn narrowly and 
clearly so that it may apply only to the particu- 
lar conduct it seeks to regulate. Tolbert v. City 
of Memphis, 568 F. Supp. 1285, 1983 U.S. Dist. 
LEXIS 16655 (W.D. Tenn. 1983). 

Municipal ordinance which prohibited adult 
entertainers from being closer than six feet to 
the customer was not a burden on first amend- 
ment freedoms greater than was essential to 
further a legitimate governmental interest. 
DLS, Inc. v. City of Chattanooga, 894 F. Supp. 
1140, 1995 U.S. Dist. LEXIS 11041 (E.D. Tenn. 
1995), affd, 107 F.3d 403, 1997 FED App. 66P, 
1997 U.S. App. LEXIS 2859 (6th Cir. 1997). 

Nude dancing is entitled to some protection 
under U.S. Const. amend. 1. State ex rel. Gib- 
bons v. Jackson, 16 S.W.3d 797, 1999 Tenn. App. 
LEXIS 674 (Tenn. Ct. App. 1999), affd, — 
S.W.3d —, 1999 Tenn. LEXIS 675 (Tenn. Dec. 
20, 1999). 

“Lap dancing,” which has been defined as the 
touching of the employee or independent con- 
tractor of her breast to the face or torso of a 
male customer or the touching by the employee 
or independent contractor of her buttocks or 
genital area, whether clothed or unclothed to 
the lap of the male customer, is not protected 
under U.S. Const. amend. 1. State ex rel. Gib- 
bons v. Jackson, 16 S.W.3d 797, 1999 Tenn. App. 
LEXIS 674 (Tenn. Ct. App. 1999), affd, — 
S.W.3d —, 1999 Tenn. LEXIS 675 (Tenn. Dec. 
20,,1999): 

The Tennessee Public Indecency Act, § 39- 
13-511, has been upheld in the face of first 
amendment challenges; therefore, even if the 
plaintiff were to conform to the more restrictive 
laws of Tennessee which prohibit dancing nude 
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in an establishment where alcoholic beverages 
are served, there would be no violation of plain- 
tiffs rights under U.S. Const. amend. 1. Russell 
v. Giles County, 105 F. Supp. 2d 841, 2000 U.S. 
Dist. LEXIS 10711 (M.D. Tenn. 2000). 

Not all nude dancing is protected speech as a 
matter of law, but rather the determination of 
whether such dancing should be considered 
protected expressive conduct should be made 
on a case-by-case basis. American Show Bar 
Series v. Sullivan County, 30 S.W.3d 324, 2000 
Tenn. App. LEXIS 156 (Tenn. Ct. App. 2000), 
appeal denied, — S.W.3d —, 2000 Tenn. LEXIS 
543 (Tenn. Sept. 25, 2000). 

The six foot buffer zone contained in T.C.A. 
§ 7-51-1114(c) of the Adult-Oriented Establish- 
ment Registration Act is not unconstitutional; 
although it is true that a patron’s experience of 
the dancer’s message is more intense, more 
personal, more erotic if the dancer is close, it 
remains also true that there is nothing in 
constitutional jurisprudence to suggest that 
patrons are entitled under U.S. Const. amend. 
1 to the maximum erotic experience possible. 
American Show Bar Series v. Sullivan County, 
30 S.W.3d 324, 2000 Tenn. App. LEXIS 156 
(Tenn. Ct. App. 2000), appeal denied, — S.W.3d 
—, 2000 Tenn. LEXIS 543 (Tenn. Sept. 25, 
2000). 

Licensing schemes in a city ordinance regu- 
lating sexually oriented businesses constitute a 
prior restraint that must incorporate at least 
the following two procedural safeguards: (1) 
The decision whether or not to grant a license 
must be made within a specified, brief period, 
and the status quo must be preserved pending 
a final judicial determination on the merits; 
and (2) The licensing scheme must also assure 
a prompt judicial decision to minimize the 
deterrent effect of an interim and possibly er- 
roneous denial of a license. Deja Vu of Nash- 
ville, Inc. v. Metro. Gov’t of Nashville & David- 
son County, 274 F.3d 377, 2001 FED App. 415P, 
2001 U.S. App. LEXIS 26007 (6th Cir. Tenn. 
2001), cert. denied, 535 U.S. 1073, 122 S. Ct. 
1952, 152 L. Ed. 2d 855, 2002 U.S. LEXIS 3522 
(2002). 

The no touch/buffer zone provision in ordi- 
nance applicable to nude dancing establish- 
ment did not violate U.S. Const. amend. 1. Deja 
Vu of Nashville, Inc. v. Metro. Gov’t of Nashville 
& Davidson County, 274 F.3d 377, 2001 FED 
App. 415P, 2001 U.S. App. LEXIS 26007 (6th 
Cir. Tenn. 2001), cert. denied, 535 U.S. 1073, 
122 S. Ct. 1952, 152 L. Ed. 2d 855, 2002 U.S. 
LEXIS 3522 (2002). 


32. ——Public Employees. 

The freedom of speech guarantee of U.S. 
Const. amend. 1 applies to public employees. 
Anderson v. Evans, 660 F.2d 153, 1981 US. 
App. LEXIS 18545 (6th Cir. 1981). 

In order to prevail on a free speech claim, a 
public employee alleging that her right to free 
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speech was violated by the government’s ad- 
verse employment action must satisfy two ele- 
ments: (1) That her speech was constitutionally 
protected, i.e., the speech addressed a matter of 
public concern, and the employee’s interest in 
making such statements outweighed the “inter- 
est of the state, as an employer, in promoting 
the efficiency of the public service it performs 
through its employees”; and (2) That the pro- 
tected speech was a substantial and motivating 
factor in the adverse employment action 
against her. Langford v. Lane, 921 F.2d 677, 
1991 U.S. App. LEXIS 46 (6th Cir. 1991). 

Public employee’s free speech rights were not 
violated by her discharge where the purely 
private and employment-related conduct of em- 
ployee would in all events have led to her 
discharge. Langford v. Lane, 921 F.2d 677, 1991 
U.S. App. LEXIS 46 (6th Cir. 1991). 

Where plaintiffs claimed they were not re- 
hired as deputies by the sheriff because they 
supported his opponent during the election 
campaign for the office of Sheriff, the sheriff 
was not liable for money damages in his indi- 
vidual capacity for any potential violation of 
the rights under U.S. Const. amend. 1. Cagle v. 
Gilley, 957 F.2d 1347, 1992 U.S. App. LEXIS 
3966 (6th Cir. 1992). 

In determining whether a public employee 
has engaged in constitutionally protected 
speech, courts must balance the interests of the 
employee, as a citizen, in commenting upon 
matters of public concern and the interest of 
the state, as an employer, in promoting the 
efficiency of the public services it performs 
through its employees. Phillips v. State Bd. of 
Regents, 863 S.W.2d 45, 1993 Tenn. LEXIS 337 
(Tenn. 1993). 

Professor’s complaints about her supervisor 
involved matters of personal interest rather 
than matters of public concern; accordingly, 
there was no violation of U.S. Const. amend. 1 
in her termination on the ground of such com- 
plaints. Phillips v. State Bd. of Regents, 863 
S.W.2d 45, 1993 Tenn. LEXIS 337 (Tenn. 1993). 

State department of transportation employ- 
ees’ speech by way of letter written to higher- 
ranking official, alleging “payroll padding” and 
falsification of records, addressed a matter of 
constitutionally protected public concern, such 
that retaliatory transfer to distant worksites 
constituted a first amendment violation. Sutton 
v. Evans, 845 F. Supp. 1192, 1994 U.S. Dist. 
LEXIS 3230 (M.D. Tenn. 1994). 

County clerk’s discharge of her deputy clerk 
when the deputy announced her candidacy for 
the office of clerk in the next election did not 
violate the deputy’s first amendment rights. 
Carver v. Dennis, 886 F. Supp. 636, 1995 U.S. 
Dist. LEXIS 6927 (M.D. Tenn. 1995), affd, 104 
F.3d 847, 1997 FED App. 0018P, 1997 FED App. 
18P, 1997 U.S. App. LEXIS 686 (6th Cir. Tenn. 
1997). 
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Employees of sheriffs department who were 
dismissed by the new sheriff after an election 
could not establish constitutional violations 
where they failed to show that that the sheriff 
knew or had reason to know of their support for 
the sheriffs opponent during the election. Hall 
v. Tollett, 128 F.3d 418, 1997 FED App. 0313P, 
1997 FED App. 313P, 1997 U.S. App. LEXIS 
28903 (6th Cir. Tenn. 1997). 

Chief deputy who was dismissed by the new 
sheriff after an election came within the excep- 
tion to first amendment protection against pa- 
tronage-based dismissals because the chief 
deputy occupied a position with high levels of 
discretion and policymaking authority. Hall v. 
Tollett, 128 F.3d 418, 1997 FED App. 0313P, 
1997 FED App. 313P, 1997 U.S. App. LEXIS 
28903 (6th Cir. Tenn. 1997). 

Deputy sheriff who was dismissed by the new 
sheriff after an election established a violation 
of first amendment rights where there was 
evidence that the deputy sheriff was fired be- 
cause of support for the sheriffs opponent, and 
because the deputy sheriffs position was not 
one that made political affiliation an appropri- 
ate requirement for employment. Hall v. Tol- 
lett, 128 F.3d 418, 1997 FED App. 0313P, 1997 
FED App. 313P, 1997 U.S. App. LEXIS 28903 
(6th Cir. Tenn. 1997). 

First amendment interests are implicated 
when a governmental employer retaliates 
against an employee simply because that em- 
ployee ran for public office. Becton v. Thomas, 
48 F. Supp. 2d 747, 1999 U.S. Dist. LEXIS 6079 
(W.D. Tenn. 1999). 

Public employee claiming retaliation by de- 
fendants for exercising right of free speech was 
required to demonstrate that the speech 
touched on matters of political, social, or other 
concern to the community. Sharp v. Lindsey, 
285 F.3d 479, 2002 FED App. 103P, 2002 U.S. 
App. LEXIS 5131 (6th Cir. 2002). 

When a public employee speaks not as a 
citizen upon matters of public concern, but 
instead as an employee upon matters only of 
personal interest, absent the most unusual 
circumstances, a federal court is not the appro- 
priate forum in which to review the wisdom of a 
personnel decision taken by a public agency 
allegedly in reaction to the employee’s behavior. 
Sharp v. Lindsey, 285 F.3d 479, 2002 FED App. 
103P, 2002 U.S. App. LEXIS 5131 (6th Cir. 
2002). 


33. ———Public Officials. 

A public official could be discharged without 
violating U.S. Const. amend. 1 if political loy- 
alty is essential to the discharge of the public 
employee’s governmental responsibilities. 
Cagle v. Gilley, 957 F.2d 1347, 1992 U.S. App. 
LEXIS 3966 (6th Cir. 1992). 

Party affiliation is an appropriate require- 
ment for effective performance of the deputy 
assessor of property position where deputy as- 
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sessors can perform the discretionary and 
policy making duties relegated to the assessor 
of property; thus political patronage is a per- 
missible condition of employment for the 
deputy assessor position. Pharris v. Looper, 6 F. 
Supp. 2d 720, 1998 U.S. Dist. LEXIS 7843 
(M.D. Tenn. 1998). 

A fundamental first amendment right to run 
for political office has not been recognized by 
either the United States supreme court or the 
sixth circuit so as to compel close scrutiny of 
state actions allegedly violating such a right. 
Becton v. Thomas, 48 F. Supp. 2d 747, 1999 U.S. 
Dist. LEXIS 6079 (W.D. Tenn. 1999). 

Although a fundamental first amendment 
right to run for political office has not been 
recognized, this does not mean that such a right 
is not deserving of constitutional protection. 
State action allegedly violating such right is 
subject to a level of scrutiny somewhere be- 
tween the strict scrutiny applicable when fun- 
damental rights are violated and the highly 
deferential “rational basis” test used when non- 
fundamental liberties are denied. Becton v. 
Thomas, 48 F. Supp. 2d 747, 1999 U.S. Dist. 
LEXIS 6079 (W.D. Tenn. 1999). 

Whether public employees in confidential 
and policymaking positions may be dismissed 
on the basis of their political affiliation without 
violating U.S. Const. amend. 1 depends on 
whether the hiring authority can demonstrate 
that party affiliation is an appropriate require- 
ment for the effective performance of the public 
office involved. Sowards v. Loudon County, 203 
F.3d 426, 2000 FED App. 46P, 2000 U.S. App. 
LEXIS 1661, 123 A.L.R.5th 783 (6th Cir. 2000), 
cert. denied, 531 U.S. 875, 121S. Ct. 179, 148 L. 
Ed. 2d 123, 2000 U.S. LEXIS 5888 (2000). 

In determining whether public employees 
may be dismissed on the basis of their political 
affiliation, the court must look beyond mere job 
title and examine the actual duties of the 
specific position. Sowards v. Loudon County, 
203 F.3d 426, 2000 FED App. 46P, 2000 U.S. 
App. LEXIS 1661, 123 A.L.R.5th 783 (6th Cir. 
2000), cert. denied, 531 U.S. 875, 1218S. Ct. 179, 
148 L. Ed. 2d 123, 2000 U.S. LEXIS 5888 
(2000). 


34. —Press. 

The additional conditions imposed upon the 
right to enjoy second class mail privileges by 
the Post Office Appropriation Act of August 24, 
1912, which requires newspapers and periodi- 
cals to comply with certain conditions as to 
publishing circulation, officers, stockholders, 
and creditors, do not infringe upon the freedom 
of the press. Lewis Publishing Co. v. Morgan, 
229 U.S. 288, 33 S. Ct. 867, 57 L. Ed. 1190, 1913 
U.S. LEXIS 2444 (1913). 

Newspaper that refused to accept a proposed 
classified advertisement in an abbreviated form 
did not violate constitutional provisions con- 
cerning freedom of the press. Newspaper Print- 
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ing Corp. v. Galbreath, 580 S.W.2d 777, 1979 
Tenn. LEXIS 429 (Tenn. 1979), cert. denied, 444 
U.S. 870, 100 S. Ct. 148, 62 L. Ed. 2d 96, 1979 
U.S. LEXIS 3089 (1979). 

Freedom of the press means freedom not to 
publish, as well as freedom to publish, as the 
publisher sees fit. Newspaper Printing Corp. v. 
Galbreath, 580 S.W.2d 777, 1979 Tenn. LEXIS 
429 (Tenn. 1979), cert. denied, 444 U.S. 870, 
100 S. Ct. 148, 62 L. Ed. 2d 96, 1979 US. 
LEXIS 3089 (1979). 

Because of the absence of any issue of mate- 
rial fact with respect to actual malice in the 
publication of articles concerning the candidacy 
of a public figure who unsuccessfully sought 
democratic nomination to the supreme court, 
the publication was constitutionally protected 
as a matter of law and the trial court correctly 
granted summary judgment in favor of the 
publishing company with regard to the libel 
claims based on the articles. Taylor v. Nashville 
Banner Publishing Co., 573 S.W.2d 476, 1978 
Tenn. App. LEXIS 313 (Tenn. Ct. App. 1978), 
cert. denied, 441 U.S. 923, 99 S. Ct. 2032, 60 L. 
Ed. 2d 396, 1979 U.S. LEXIS 1645 (1979). 

Newspaper may not be held liable for con- 
spiring to print and use defamatory newspaper 
articles unless it knew the information con- 
tained in the articles was false or unless it 
printed the information with reckless disregard 
of whether it was true or false. Windsor v. The 
Tennessean, 719 F.2d 155, 1983 U.S. App. 
LEXIS 16116, 69 A.L.R. Fed. 896 (6th Cir. Tenn. 
1983), cert. denied, 469 U.S. 826, 105 S. Ct. 105, 
83 L. Ed. 2d 50, 1984 U.S. LEXIS 3169 (1984). 

When national union opened its magazine to 
its members and to outside merchants, it effec- 
tively opened the forum to the public; having 
done so, the national union cannot discriminate 
among the ads submitted by its members based 
on their content. Knox County Local, Nat’ 
Rural Letter Carriers’ Ass’n v. National Rural 
Letter Carriers’ Ass’n, 720 F.2d 936, 1983 U.S. 
App. LEXIS 15347 (6th Cir. 1983). 

The United States postal service’s (USPS) 
“paid-subscriber rule,” compliance with which 
allows a publisher to qualify for more favorable 
second-class mailing rates, does not violate 
U.S. Const. amends. 1 and 5. Enterprise, Inc. v. 
United States, 833 F.2d 1216, 1987 U.S. App. 
LEXIS 15368 (6th Cir. 1987). 

Imposition of a tax on sales of magazine, 
denying the publisher the newspaper exemp- 
tion from the same tax provided by T.C.A. 
§ 67-6-329(a)(3) (repealed), was a violation of 
the publisher’s first amendment rights. News- 
week, Inc. v. Celauro, 789 S.W.2d 247, 1990 
Tenn. LEXIS 121 (Tenn. 1990), rehearing de- 
nied, 789 S.W.2d 247, 1990 Tenn. LEXIS 205 
(Tenn. 1990). 

A tax that burdens rights protected by U.S. 
Const. amend. 1 cannot stand unless the bur- 
den is necessary to achieve an overriding gov- 
ernmental interest. Newsweek, Inc. v. Celauro, 
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789 S.W.2d 247, 1990 Tenn. LEXIS 121 (Tenn. 
1990), rehearing denied, 789 S.W.2d 247, 1990 
Tenn. LEXIS 205 (Tenn. 1990). 

Tax that singles out the press, or that targets 
individual publications within the press, places 
a heavy burden on the state to justify its action. 
Newsweek, Inc. v. Celauro, 789 S.W.2d 247, 
1990 Tenn. LEXIS 121 (Tenn. 1990), rehearing 
denied, 789 S.W.2d 247, 1990 Tenn. LEXIS 205 
(Tenn. 1990). 

The state and the federal governments may 
subject newspapers to generally applicable eco- 
nomic regulation, i.e., some form of taxation, 
without creating constitutional problems. 
Newsweek, Inc. v. Celauro, 789 S.W.2d 247, 
1990 Tenn. LEXIS 121 (Tenn. 1990), rehearing 
denied, 789 S.W.2d 247, 1990 Tenn. LEXIS 205 
(Tenn. 1990). 

Although petitioner’s claim that the prosecu- 
tor reinstated charges against the petitioner in 
unlawful retaliation for the petitioner’s exer- 
cise of the petitioner’s first amendment rights 
supported a presumption of prosecutorial vin- 
dictiveness, the state successfully rebutted that 
presumption where the case had been turned 
over to a prosecutor with absolutely no stake in 
deterring the petitioner from exercising the 
petitioner’s first amendment rights. Bragan v. 
Poindexter, 249 F.3d 476, 2001 FED App. 127P, 
2001 U.S. App. LEXIS 7361 (6th Cir. 2001), 
cert. denied, Bragan v. Poindexter, 534 U.S. 
980, 122 S. Ct. 411, 151 L. Ed. 2d 318, 2001 U.S. 
LEXIS 9903 (2001). 

Plaintiff newspapers, press associations and 
professional journalists did not have a first 
amendment right of access to legislative meet- 
ings. Mayhew v. Wilder, 46 S.W.3d 760, 2001 
Tenn. App. LEXIS 17 (Tenn. Ct. App. 2001). 


35. ——Defamation. 

Though it is the privilege, if not the duty, of 
the press as a disseminator of news to publish 
matters of public interest, it is not immune 
from liability for defamatory publications. Pub- 
lication concerning matters of vital importance 
to everyone, made in good faith, in the bona fide 
belief of its truth, without malice, and without 
publisher’s comment except headlines, held 
“qualifiedly privileged”; but a false and mali- 
cious publication, made without good faith or 
probable cause, is actionable. Dupont Eng’g Co. 
v. Nashville Banner Publishing Co., 13 F.2d 
186, 1925 U.S. Dist. LEXIS 1494 (M.D. Tenn. 
1925). 

In cases of libel, mere negligence in investi- 
gation by a reporter and unfortunate errors in 
judgment do not alone rise to the level of 
reckless disregard, from which a jury could find 
actual malice under the recklessness standard 
of New York Times Co. v. Sullivan, 376 U.S. 
254, 84S. Ct. 710, 11 L. Ed. 2d 686, 1964 U.S. 
LEXIS 1655, 95 A.L.R.2d 1412 (1964) and sub- 
sequent cases. Roberts v. Dover, 525 F. Supp. 
987, 1981 U.S. Dist. LEXIS 15738 (M.D. Tenn. 
1981). 
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Under decisions of United States supreme 
court, public official who does not prove actual 
damages and malice cannot recover for alleg- 
edly libelous newspaper articles and editorials. 
McNabb v. Tennessean Newspapers, Inc., 55 
Tenn. App. 380, 400 S.W.2d 871, 1965 Tenn. 
App. LEXIS 291 (Tenn. Ct. App. 1965). 

The Tennessee rule appears to be that insofar 
as private individuals and print publishers or 
broadcasters are concerned, before a plaintiff 
can recover for the publication of a libel either 
in print or by electronic telecommunication, the 
plaintiff must show: (1) That the publication 
was libelous of the plaintiff; and (2) That the 
publisher or broadcaster did not act with rea- 
sonable care under all the circumstances in the 
publication of the false and defamatory infor- 
mation about the plaintiff. Street v. National 
Broadcasting Co., 512 F. Supp. 398, 1977 U.S. 
Dist. LEXIS 14539 (E.D. Tenn. 1977) 

Even if libelous inaccuracies were shown by 
the evidence, it still remained for the plaintiff 
to show proximate fault on the part of the 
defendant in publishing those statements be- 
fore a question for jury was presented. Street v. 
National Broadcasting Co., 512 F. Supp. 398, 
1977 U.S. Dist. LEXIS 14539 (E.D. Tenn. 1977). 

As the supreme court of the United States 
has declared unconstitutional any state rule of 
law which allows a private individual to recover 
damages from a broadcaster without any show- 
ing of specific fault and to presume damages 
from the mere publication of a defamatory 
statement, the court anticipated that the Ten- 
nessee supreme court will establish, harmoni- 
ously with the mandate, a standard of fault as 
a prerequisite to such a recovery. Street v. 
National Broadcasting Co., 512 F. Supp. 398, 
1977 U.S. Dist. LEXIS 14539 (E.D. Tenn. 1977). 

Those who come to public attention through 
the medium of litigation, either only while it is 
in progress or thereafter in a general sort of 
way, definitely may constitute public figures. 
Street v. National Broadcasting Co., 512 F. 
Supp. 398, 1977 U.S. Dist. LEXIS 14539 (E.D. 
Tenn. 1977). 

Where plaintiff disappeared completely from 
public view at the conclusion in 1937 of the last 
of the Scottsboro Boys’ cases in which she was a 
witness, the court, accordingly, ruled that the 
plaintiff was not a public figure within the 
United States supreme court’s definition of that 
status. Street v. National Broadcasting Co., 512 
F. Supp. 398, 1977 U.S. Dist. LEXIS 14539 
(E.D. Tenn. 1977). 

Unless there is sufficient evidence from 
which a jury could infer deliberate falsification 
or reckless publication despite the publisher’s 
awareness of probable falsity, U.S. Const. 
amend. 1 precludes recovery in a defamation 
action by a public official. Roberts v. Dover, 525 
F. Supp. 987, 1981 U.S. Dist. LEXIS 15738 
(M.D. Tenn. 1981). 
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Since an allegedly libelous statement must 
be factually false in order to be actionable, 
comments upon or characterizations of pub- 
lished facts are not in themselves actionable. If 
the published facts being commented upon are 
true and nondefamatory, the writer’s comments 
upon them are not actionable, even though they 
are stated in strong or abusive terms. Stones 
River Motors, Inc. v. Mid-South Publishing Co., 
651 S.W.2d 713, 1983 Tenn. App. LEXIS 702 
(Tenn. Ct. App. 1983). 

A finding of actual malice was unsupportable, 
where the variety of the sources, their corrobo- 
rative statements and apparent reliability, and 
the pre-publication scrutiny to which the 
sources’ information was subjected, all contrib- 
uted to that conclusion. Bressler v. Fortune 
Magazine, 971 F.2d 1226, 1992 U.S. App. 
LEXIS 17872 (6th Cir. 1992), cert. denied, 507 
U.S. 973, 118 S. Ct. 1416, 122 L. Ed. 2d 786, 
1993 U.S. LEXIS 1992 (1993). 

Where evidence could not have supported a 
finding of actual malice under the “clear and 
convincing” standard, the need to address the 
proper standard by which a trier of fact must 
measure a publication’s falsity was obviated. 
Bressler v. Fortune Magazine, 971 F.2d 1226, 
1992 U.S. App. LEXIS 17872 (6th Cir. 1992), 
cert. denied, 507 U.S. 978, 113 S. Ct. 1416, 122 
L. Ed. 2d 786, 1993 U.S. LEXIS 1992 (1993). 

Evidence fell short of demonstrating that 
reporters realized their statements were false 
or had serious doubts as to the truth of their 
statements in a libel action. Bressler v. Fortune 
Magazine, 971 F.2d 1226, 1992 U.S. App. 
LEXIS 17872 (6th Cir. 1992), cert. denied, 507 
U.S. 973, 118 S. Ct. 1416, 122 L. Ed. 2d 786, 
1993 U.S. LEXIS 1992 (1993). 


36. —Remedy. 

A deputy sheriff who had been unconstitu- 
tionally discharged from his position for engag- 
ing in political activity was not entitled to 
reinstatement, where the evidence showed that 
he was temperamentally unsuited for the posi- 
tion, and that since his discharge he had be- 
come profitably engaged in another field. Holli- 
field v. McMahan, 438 F. Supp. 591, 1977 U.S. 
Dist. LEXIS 14984 (E.D. Tenn. 1977). 

Because plaintiff was not impeded in exercis- 
ing his right to use the procedures available to 
challenge his reprimands before the depart- 
ment of correction and the department of per- 
sonnel, and because those available procedures 
adequately provided for the exercise of plain- 
tiffs right to due process of plaintiffs first 
amendment right to petition the government 
for redress of his grievances was not violated. 
Gillard v. Norris, 857 F.2d 1095, 1988 U.S. App. 
LEXIS 12867 (6th Cir. Tenn. 1988). 

The loss of first amendment freedoms for 
even minimal periods of time constitutes ir- 
reparable injury justifying the grant of a pre- 
liminary injunction. Newsom v. Norris, 888 
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F.2d 371, 1989 U.S. App. LEXIS 15799 (6th Cir. 
1989). 

Where newly elected county clerk eliminated 
chief deputy clerk position held by his oppo- 
nent’s wife and reestablished the position as 
executive secretary, first amendment did not 
require county clerk to retain his opponent’s 
wife as executive secretary. Lowe v. Padgett, 
740 F. Supp. 481, 1989 U.S. Dist. LEXIS 17252 
(E.D. Tenn. 1989), affd without opinion, 897 
F.2d 529, 1990 U.S. App. LEXIS 3276 (6th Cir. 
1990). 

Although the inmate’s action in writing let- 
ters of inquiry to the warden constituted con- 
duct protected by U.S. Const. amend. 1, he 
failed to meet the remaining factors for a retali- 
ation claim under 42 U.S.C. § 1983; the inmate 
made no assertion that either his transfer or 
his reclassification resulted in any impairment 
of his ability to exercise his first amendment 
rights; therefore, it could not be inferred that 
his transfer and/or reclassification constituted 
an action that would deter a person of reason- 
able firmness from continuing the protected 
conduct. Henderson v. David Mills, — S.W.3d 
—, 2005 Tenn. App. LEXIS 556 (Tenn. Ct. App. 
Sept. 1, 2005). 


37. Right of Assembly. 

Right of peaceable assembly is a right cog- 
nate to those of free speech and free press and 
is equally fundamental. The idea of govern- 
ment, republican in form implies a right of 
citizens to meet peaceably for consultation in 
respect to public affairs and to petition for a 
redress of grievance. De Jonge v. Oregon, 299 
U.S. 353, 578. Ct. 255, 81 L. Ed. 278, 1937 U.S. 
LEXIS 1135 (1937). 

The right to discuss and inform people con- 
cerning the advantages and disadvantages of 
unions and joining them is protected not only as 
part of free speech, but as part of free assembly. 
Thomas v. Collins, 323 U.S. 516, 65 S. Ct. 315, 
89 L. Ed. 430, 1945 U.S. LEXIS 2716, rehearing 
denied, 323 U.S. 819, 65 S. Ct. 557, 89 L. Ed. 
650, 1945 U.S. LEXIS 2518 (1945). 

While first amendment rights are accorded 
special protection, they are not absolute. 
American Civil Liberties Union of W. Tenn., 
Inc. v. Chandler, 458 F. Supp. 456, 1978 U.S. 
Dist. LEXIS 15980 (W.D. Tenn. 1978). 

In ordinary circumstances the imposition of a 
general curfew would  unconstitutionally 
abridge rights guaranteed by U.S. Const. 
amend. 1. American Civil Liberties Union of W. 
Tenn., Inc. v. Chandler, 458 F. Supp. 456, 1978 
U.S. Dist. LEXIS 15980 (W.D. Tenn. 1978). 

Curfew which permitted a limitation on the 
exercise of first amendment rights only in very 
unusual circumstances where extreme action 
was necessary to protect the public from imme- 
diate and grave danger and which did not 
regulate in any way the content of expression 
amounted to a regulation of conduct which 
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unfortunately had an incidental impact on the 
exercise of first amendment rights. American 
Civil Liberties Union of W. Tenn., Inc. v. Chan- 
dler, 458 F. Supp. 456, 1978 U.S. Dist. LEXIS 
15980 (W.D. Tenn. 1978). 

Where curfew was imposed only during 
nighttime hours when the most serious threat 
of crime and violence was present and, as 
conditions allowed, the city modified the curfew 
hours so as to make them less restrictive, the 
court could not say that a less restrictive mea- 
sure would be sufficient to counter the grave 
dangers presented by police and impending 
firemen’s strike. American Civil Liberties 
Union of W. Tenn., Inc. v. Chandler, 458 F. 
Supp. 456, 1978 U.S. Dist. LEXIS 15980 (W.D. 
Tenn. 1978). 

The rights of citizens to assemble for their 
common good, whether social, political, es- 
thetic, or moral, may come in conflict with the 
rights of other citizens to express their views; 
neither right is absolute. State v. Ervin, 40 
S.W.3d 508, 2000 Tenn. Crim. App. LEXIS 267 
(Tenn. Crim. App. 2000), application denied, — 
S.W.3d —, 2001 Tenn. LEXIS 100 (Tenn. Feb. 
12, 2001), cert. denied, 534 U.S. 842, 122 S. Ct. 
100, 151 L. Ed. 2d 60, 2001 U.S. LEXIS 5886 
(2001). 


38. —Membership. 

Challenge to the seizure of personal property 
indicating membership in white supremacist 
groups, on the grounds that seizing such items 
required executing the search with “scrupulous 
exactitude” because of first amendment con- 
cerns, was not sustained where it was not 
shown that the search and seizure was im- 
proper. United States v. Brown, 49 F.3d 1162, 
1995 FED App. 101P, 1995 U.S. App. LEXIS 
5530 (6th Cir. 1995), cert. denied, 516 U.S. 942, 
116 S. Ct. 377, 183 L. Ed. 2d 301, 1995 U.S. 
LEXIS 7208 (1995). 


39. Right to Privacy. 

Although there is no statutory right of pri- 
vacy in Tennessee, and the Tennessee supreme 
court has not specifically recognized a common 
law right of action for invasion of privacy, in an 
appropriate case the Tennessee supreme court 
probably would decide that there is such a right 
of action. Street v. National Broadcasting Co., 
512 F. Supp. 398, 1977 U.S. Dist. LEXIS 14539 
(E.D. Tenn. 1977). 

The analysis to be applied in determining the 
extent of the constitutional privilege in regard 
to a public officer’s invasion of privacy claim is 
the same as that undertaken in considering a 
defamation action. Roberts v. Dover, 525 F. 
Supp. 987, 1981 U.S. Dist. LEXIS 15738 (M.D. 
Tenn. 1981). 

In publishing cases, where the interest at 
issue is privacy rather than reputation and the 
right claimed is to be free from the publication 
of false or misleading information about one’s 
affairs, the target of the publication must prove 
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knowing or reckless falsehood where the mate- 
rials published, although assertedly private, 
are matters of public interest. Roberts v. Dover, 
525 F. Supp. 987, 1981 U.S. Dist. LEXIS 15738 
(M.D. Tenn. 1981). 

Even though defendant was a public figure, 
he did not surrender all his rights to privacy, 
and the public had no automatic right of access 
to the interior of his home and his personal 
belongings which were not made the subject to 
the search warrant, but which were videotaped 
by the government during a search of defen- 
dant’s home. United States v. Thomas, 745 F. 
Supp. 499, 1990 U.S. Dist. LEXIS 12493 (M.D. 
Tenn. 1990). 

While repeated interference with an inmate’s 
incoming mail can be a constitutional violation, 
mere negligence is not sufficient to constitute a 
capricious interference based upon personal 
prejudices. Jackson v. Norris, 748 F. Supp. 570, 
1990 U.S. Dist. LEXIS 14278 (M.D. Tenn. 
1990), affd without opinion, 928 F.2d 1132, 
1991 U.S. App. LEXIS 9927 (6th Cir. Tenn. 
1991). 

Candidates for public office have no first 
amendment rights to suppress truthful infor- 
mation of any sort about their past lives. Fann 
v. Brailey, 841 S.W.2d 833, 1992 Tenn. App. 
LEXIS 581 (Tenn. Ct. App. 1992). 


40. Redress of Grievances. 

The first amendment right to petition for 
redress of grievances does not protect from 42 
U.S.C. § 1985(1) liability those who conspire 
intentionally to defame a federal officer in order 
to effect that official’s discharge. Windsor v. The 
Tennessean, 719 F.2d 155, 1983 U.S. App. 
LEXIS 16116, 69 A.L.R. Fed. 896 (6th Cir. Tenn. 
1983), cert. denied, 469 U.S. 826, 105 S. Ct. 105, 
83 L. Ed. 2d 50, 1984 U.S. LEXIS 3169 (1984). 

A prisoner whose access to the courts is 
otherwise protected is not deprived of a consti- 
tutional right, even if his access to a law library 
itself is restricted. Lloyd v. Corrections Corp. of 
Am., 855 F. Supp. 221, 1994 U.S. Dist. LEXIS 
8043 (W.D. Tenn. 1994). 

The first amendment right of access to the 
courts does not guarantee any constitutional 
right to provide assistance to or represent other 
inmates or act in any representative capacity; 
thus, a prisoner did not acquire any right to 
special privileges by labeling himself as an 
inmate advocate. Brown v. Carpenter, 889 F. 
Supp. 1028, 1995 U.S. Dist. LEXIS 8112 (W.D. 
Tenn. 1995). 

A plaintiff must allege a cause of action under 
42 U.S.C. § 1983 in order to bring a claim of 
constitutional violation of the first or four- 
teenth amendments. Henderson v. Corrections 
Corp. of Am., 918 F. Supp. 204, 1996 U.S. Dist. 
LEXIS 3471 (E.D. Tenn. 1996). 


41. Freedom of Association. 
Among the rights protected by U.S. Const. 
amend. 1 is the right of individuals to associate 
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to further their personal beliefs. While the 
freedom of association is not explicitly set out in 
the amendment, it has long been held to be 
implicit in the freedoms of speech, assembly, 
and petition. There can be no doubt that denial 
of official recognition, without justification, to 
college organizations, burdens or abridges that 
associational right. Student Coalition for Gay 
Rights v. Austin Peay State Univ., 477 F. Supp. 
1267, 1979 U.S. Dist. LEXIS 9228 (M.D. Tenn. 
1979). 

Assessment of a special premium on group 
medical practices by the Tennessee temporary 
joint underwriting association did not have a 
chilling effect on physicians’ rights of associa- 
tion because there was a legitimate rational 
and reasonable basis for treating doctors in a 
group on a different basis from those practicing 
alone insofar as insurance exposure is con- 
cerned. Coors & Birdsong v. Tennessee Tempo- 
rary Joint Underwriting Ass’n, 485 F. Supp. 
563, 1977 U.S. Dist. LEXIS 14822 (W.D. Tenn. 
1977). 

Requirement that proscribed labor union’s 
affiliation with another such organization to 
receive union dues payroll deduction checkoff 
benefit strikes at the heart of freedom of asso- 
ciation, requires strict scrutiny and that the 
state show a compelling state interest; here, 
the language exceeded any state interest in 
favoring local employee organizations and vio- 
lated U.S. Const. amend. 1. Brown v. Alexander, 
718 F.2d 1417, 1983 U.S. App. LEXIS 16234 
(6th Cir. Tenn. 1983), rehearing denied, — F.2d 
—, 1984 U.S. App. LEXIS 26539 (6th Cir. Jan. 
11, 1984). 

Requirement that organization be domestic 
and free from control of another multistate 
entity in order to qualify for dues payroll de- 
duction checkoff privileges did not restrict free- 
dom of speech or association and is related to 
the rational and well recognized state interest 
of bestowing a benefit on a state or domestic 
organization which may be denied to a nondo- 
mestic one. Brown v. Alexander, 718 F.2d 1417, 
1983 U.S. App. LEXIS 16234 (6th Cir. Tenn. 
1983), rehearing denied, — F.2d —, 1984 U.S. 
App. LEXIS 26539 (6th Cir. Jan. 11, 1984). 

Union authorization cards signed by employ- 
ees should be protected from discovery as privi- 
leged communications. International Union v. 
Garner, 102 F.R.D. 108, 1984 U.S. Dist. LEXIS 
17056 (M.D. Tenn. May 2, 1984). 

Disclosure laws that significantly encroach 
on associational rights must survive exacting 
scrutiny, which focuses on four factors: the 
degree of infringement on first amendment 
rights; the importance of the governmental 
interest protected by the act; whether a “sub- 
stantial relation” exists between the govern- 
mental interest and the information required to 
be disclosed; and the closeness of the “fit” be- 
tween the act and the governmental interest it 
purports to further. Humphreys, Hutcheson & 
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Moseley v. Donovan, 755 F.2d 1211, 1985 U.S. 
App. LEXIS 29481 (6th Cir. Tenn. 1985). 


42. —Intimate Association. 

The right of intimate association is violated if 
the governmental action constitutes an undue 
intrusion by the state into the marriage rela- 
tionship; in employment matters, it is not nec- 
essary that the act require the abandonment or 
dissolution of a marriage relationship as the 
price for retaining public employment. Sowards 
v. Loudon County, 203 F.3d 426, 2000 FED App. 
46P, 2000 U.S. App. LEXIS 1661, 123 A.L.R.5th 
783 (6th Cir. 2000), cert. denied, 531 U.S. 875, 
121 S. Ct. 179, 148 L. Ed. 2d 123, 2000 U.S. 
LEXIS 5888 (2000). 

Where former jailer was terminated by sher- 
iff following election in which jailer’s spouse ran 
unsuccessfully for sheriff against jailer’s em- 
ployer, the evidence showed that the sheriff- 
employer terminated jailer because of jailer’s 
association with jailer’s spouse in violation of 
jailer’s first amendment right of intimate asso- 
ciation. Sowards v. Loudon County, 203 F.3d 
426, 2000 FED App. 46P, 2000 U.S. App. LEXIS 
1661, 123 A.L.R.5th 783 (6th Cir. 2000), cert. 
denied, 531 U.S. 875, 1215S. Ct. 179, 148 L. Ed. 
2d 123, 2000 U.S. LEXIS 5888 (2000). 

Choices to enter into and maintain certain 
intimate human relationships must be secured 
against undue intrusion by the state because of 
the role of such relationships in safeguarding 
the individual freedom that is central to our 
constitutional scheme; in this respect, freedom 
of association receives protection as a funda- 
mental element of personal liberty. Brian A. v. 
Sundquist, 149 F. Supp. 2d 941, 2000 U.S. Dist. 
LEXIS 18771 (M.D. Tenn. 2000). 

Claim that no-trespass policy in housing de- 
velopment violated plaintiffs right to enter into 
and maintain certain intimate or private rela- 
tionships had to be examined under the sub- 
stantive due process component of U.S. Const. 
amend. 14, rather than the “freedom of associa- 
tion” preserved by U.S. Const. amend. 1. Th- 
ompson v. Ashe, 250 F.3d 399, 2001 FED App. 
0160P, 2001 FED App. 160P, 2001 U.S. App. 
LEXIS 8959 (6th Cir. Tenn. 2001). 

In order to satisfy rational basis scrutiny, a 
rule interfering with the right of marital asso- 
ciation under U.S. Const. amend. 1 must ad- 
vance a legitimate governmental interest and 
must not be an unreasonable means of advanc- 
ing that legitimate governmental interest. 
Vaughn v. Lawrenceburg Power Sys., 269 F.3d 
703, 2001 FED App. 375P, 2001 U.S. App. 
LEXIS 22508 (6th Cir. Tenn. 2001). 

The rule of exogamy in employer’s anti-nepo- 
tism policy did not violate the fundamental 
right of marriage but rather advanced a legiti- 
mate governmental interest, where the rule 
existed to: (1) Prevent one employee from as- 
suming the role of “spokesperson” for both; (2) 
To avoid involving or angering a second em- 
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ployee when an employee is reprimanded; and 
(3) To avoid marital strife or fraternization in 
the workplace; a government employer may 
have a legitimate concern about the inherent 
loyalty that one spouse will show to another, 
making discipline more difficult. Vaughn v. 
Lawrenceburg Power Sys., 269 F.3d 703, 2001 
FED App. 375P, 2001 U.S. App. LEXIS 22508 
(6th Cir. Tenn. 2001). 


43. —Political Association. 

Support of a political candidate falls within 
the scope of the right of political association. 
Sowards v. Loudon County, 203 F.3d 426, 2000 
FED App. 46P, 2000 U.S. App. LEXIS 1661, 123 
A.L.R.5th 783 (6th Cir. 2000), cert. denied, 531 
U.S. 875, 121 S. Ct. 179, 148 L. Ed. 2d 123, 
2000 U.S. LEXIS 5888 (2000). 


44, Restriction on Exercise of Rights. 

Restrictions on the time, place, and manner 
of exercise of first amendment rights are con- 
stitutionally permissible if the regulation 
thereof is: (1) Nondiscriminatory; (2) In fur- 
therance of a compelling state purpose; and (3) 
Not overly broad but tailored to accomplish the 
compelling state purpose in the least restrictive 
manner possible under the circumstances. 
Hynes v. Metropolitan Gov’t, 478 F. Supp. 9, 
1979 U.S. Dist. LEXIS 9743 (M.D. Tenn. 1979), 
affd, 667 F.2d 549, 1982 U.S. App. LEXIS 
22906 (6th Cir. Tenn. 1982). 

A regulation disallowing roving vendors and 
solicitors at the state fair was held not to be a 
restriction of first amendment rights when it 
was nondiscriminatorily applied to all solicitors 
and vendors, had an underlying state purpose 
of allowing any solicitor or exhibitor to exercise 
their privileges freely without interruption or 
infringement from others seeking to exercise 
the same privileges and there was no less 
restrictive means of implementing the state’s 
valid and compelling interest. Hynes v. Metro- 
politan Gov’t, 478 F. Supp. 9, 1979 U.S. Dist. 
LEXIS 9743 (M.D. Tenn. 1979), affd, 667 F.2d 
549, 1982 U.S. App. LEXIS 22906 (6th Cir. 
Tenn. 1982). 

Dissent and criticism by police officers are 
not prohibited, but courteous communication 
with officials who share the responsibility to 
enforce laws and with the public in general may 
be required without violation of first amend- 
ment rights. Watts v. Civil Service Board, 606 
S.W.2d 274, 1980 Tenn. LEXIS 501 (Tenn. 
1980), cert. denied, 450 U.S. 983, 101 S. Ct. 
1519, 67 L. Ed. 2d 818, 1981 U.S. LEXIS 1234 
(1981). 

Although a public employee does not forfeit 
his protection against governmental abridg- 
ment of freedom of speech if he expresses his 
views privately rather than publicly, not all 
restraints on a public employee’s speech are 
prohibited, for the rights of the public employee 
speaker can be balanced against the rights of 
the governmental employer. Watts v. Civil Ser- 
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vice Board, 606 S.W.2d 274, 1980 Tenn. LEXIS 
501 (Tenn. 1980), cert. denied, 450 U.S. 9838, 
101 S. Ct. 1519, 67 L. Ed. 2d 818, 1981 U.S. 
LEXIS 1234 (1981). 

If it is found that the interest of the state, as 
employer, in limiting the employee’s freedom of 
expression is significantly greater than any 
interest it might have in similarly limiting 
expression by a member of the general public, 
the public employer’s action in firing its em- 
ployee does not amount to a constitutional 
violation requiring remedial action. Anderson 
v. Evans, 660 F.2d 153, 1981 U.S. App. LEXIS 
18545 (6th Cir. 1981). 

Tennessee state fair rule prohibiting litera- 
ture distribution and solicitation of funds on 
fairgrounds except in booths is a permissible 
restriction on the place and manner of commu- 
nication of views and thus does not unconstitu- 
tionally restrict the exercise of the first amend- 
ment rights of freedom of speech and religion. 
Hynes v. Metropolitan Government of Nash- 
ville & Davidson County, 667 F.2d 549, 1982 
U.S. App. LEXIS 22906 (6th Cir. Tenn. 1982). 

The press and public have a qualified first 
amendment right to attend pretrial and trial 
proceedings in criminal cases, which often con- 
flicts with a defendant’s right to a fair trial. The 
party seeking to close the hearing or trial must 
advance an overriding interest that is likely to 
be prejudiced, the closure must be no broader 
than necessary to protect that interest, the trial 
court must consider reasonable alternatives to 
closing the proceedings, and it must make find- 
ings adequate to support the closure. State v. 
Drake, 701 S.W.2d 604, 1985 Tenn. LEXIS 618 
(Tenn. 1985). 

In order to meet the clear and present danger 
standard in the context of a restraint on a 
defendant in a criminal trial, such a threat 
must be specific, not general and must be much 
more than a possibility or a “reasonable likeli- 
hood” in the future; it must be a “serious and 
imminent threat” of a specific nature, the rem- 
edy for which can be narrowly tailored in an 
injunctive order. United States v. Ford, 830 
F.2d 596, 1987 U.S. App. LEXIS 13839 (6th Cir. 
1987). 

A statute may be held void on its face if it 
leaves to the “personal predilections” of an 
officer or prosecutor to determine whether con- 
duct is illegal; however, the defendants may not 
rely on possible applications that did not occur 
in their case. Unless the statute substantially 
affects the exercise of first amendment privi- 
leges or other fundamental liberties, or is vague 
as to all its applications, the challenge is lim- 
ited to the application of the statute to their 
own conduct. State v. Alcorn, 741 S.W.2d 135, 
1987 Tenn. Crim. App. LEXIS 2692 (Tenn. 
Crim. App. 1987). 

First amendment right of access cannot be 
overcome by conclusory assertion that publicity 
might deprive the defendant of the right to an 
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impartial verdict. In re Petitions of Memphis 
Pub. Co., 887 F.2d 646, 1989 U.S. App. LEXIS 
15542 (6th Cir. 1989). 

Due process under U.S. Const. amend. 14 
requires that laws regulating first amendment 
activities must be sufficiently definite and cer- 
tain so as not to be impermissibly vague. Ell- 
west Stereo Theater, Inc. v. Boner, 718 F. Supp. 
1553, 1989 U.S. Dist. LEXIS 9926 (M.D. Tenn. 
1969). te) 

The standard applied to determine vague- 
ness is whether the law requires the doing of an 
act in terms so vague that men of. common 
intelligence must guess at its meaning and 
differ as to its application. Ellwest Stereo The- 
ater, Inc. v. Boner, 718 F. Supp. 1553, 1989 U.S. 
Dist. LEXIS 9926 (M.D. Tenn. 1989). 

Regulation of adult bookstores may infringe 
on expression protected by U.S. Const. amend. 
1, if the regulation is content neutral and 
allows alternative means of expression. Ellwest 
Stereo Theater, Inc. v. Boner, 718 F. Supp. 1553, 
1989 U.S. Dist. LEXIS 9926 (M.D. Tenn. 1989). 

A content neutral ordinance may restrict the 
time, place and manner of the exercise of first 
amendment rights if it satisfies the following 
requirements: (1) The ordinance furthers an 
important or substantial governmental inter- 
est; (2) The governmental interest is unrelated 
to the suppression of free expression; and (3) 
The burden on the first amendment freedom is 
no greater than incidental to the furtherance of 
the government interest. Ellwest Stereo The- 
ater, Inc. v. Boner, 718 F. Supp. 1553, 1989 U.S. 
Dist. LEXIS 9926 (M.D. Tenn. 1989). 

For an ordinance to compel disclosure of 
information protected by U.S. Const. amend. 1, 
there must be a substantial relationship be- 
tween the information to be disclosed and a 
significant governmental interest to be fur- 
thered by the disclosure. Ellwest Stereo The- 
ater, Inc. v. Boner, 718 F. Supp. 1553, 1989 U.S. 
Dist. LEXIS 9926 (M.D. Tenn. 1989). 

Licensing fees levied upon expression-related 
businesses must be nominal and imposed only 
as a regulatory measure to defray the expenses 
of policing such activities. Ellwest Stereo The- 
ater, Inc. v. Boner, 718 F. Supp. 1553, 1989 U.S. 
Dist. LEXIS 9926 (M.D. Tenn. 1989). 

Probation restrictions imposed on defendant 
as part of sentencing may affect fundamental 
rights such as freedom of speech and freedom of 
association if the conditions are primarily de- 
signed to meet the ends of rehabilitation and 
protect the public. United States v. Peete, 919 
F.2d 1168, 1990 U.S. App. LEXIS 20686 (6th 
Cir. 1990). 

Probation imposed on elected official con- 
victed under the Hobbs Act, 18 U.S.C. § 1951, 
prohibiting him from engaging in public service 
for a certain period of time, did not violate his 
fundamental rights under U.S. Const. amend. 
1, where the prohibition served the dual pur- 
pose of rehabilitation of the official by insulat- 
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ing him from the same environment which 
enabled him to violate the Hobbs Act and pro- 
tecting the public from his recidivism. United 
States v. Peete, 919 F.2d 1168, 1990 U.S. App. 
LEXIS 20686 (6th Cir. 1990). 

The state may enforce reasonable time, place, 
and manner regulations of expressive conduct 
as long as the restrictions are content neutral, 
are narrowly tailored to serve a significant 
government interest, and leave open ample 
alternative channels of communication. Free- 
man v. Burson, 802 S.W.2d 210, 1990 Tenn. 
LEXIS 337 (Tenn. 1990), rev'd, 504 U.S. 191, 
112 S. Ct. 1846, 119 L. Ed. 2d 5, 1992 U.S. 
LEXIS 3125 (1992), rehearing denied, — 
S.W.2d —, 1992 Tenn. LEXIS 683 (Tenn. Dec. 7, 
1992). 

Regulations which restrain speech on the 
basis of its content presumptively violate U.S. 
Const. amend. 1. Such a regulation may be 
upheld only if the state can prove that the 
burden placed on free speech rights is justified 
by a compelling state interest. The least intru- 
sive means must be used by the state to achieve 
its goals and the means chosen must bear a 
substantial relation to the interest being served 
by the statute in question. Freeman v. Burson, 
802 S.W.2d 210, 1990 Tenn. LEXIS 337 (Tenn. 
1990), rev'd, 504 U.S. 191, 112 S. Ct. 1846, 119 
L. Ed. 2d 5, 1992 U.S. LEXIS 3125 (1992), 
rehearing denied, — S.W.2d —, 1992 Tenn. 
LEXIS 683 (Tenn. Dec. 7, 1992). 

A prison inmate retains those first amend- 
ment rights that are not inconsistent with his 
status as a prisoner or with the legitimate 
penological objectives of the corrections system. 
Long v. Norris, 929 F.2d 1111, 1991 U.S. App. 
LEXIS 5406 (6th Cir. Tenn. 1991), rehearing 
denied, — F. 2d —, 1991 U.S. App. LEXIS 
10418 (6th Cir. Apr. 29, 1991), cert. denied, 502 
U.S. 863, 112 S. Ct. 187, 116 L. Ed. 2d 148, 1991 
U.S. LEXIS 4535 (1991). 

The exercise of free speech rights conflicts 
with another fundamental right, the right to 
cast a ballot in an election free from the taint of 
intimidation and fraud. Some restricted zone 
around polling places is necessary to protect 
that fundamental right. Given the conflict be- 
tween these two rights, requiring solicitors to 
stand 100 feet from the entrances to polling 
places is not an unconstitutional compromise. 
Freeman v. Burson, 802 $.W.2d 210, 1990 Tenn. 
LEXIS 337 (Tenn. 1990), rev'd, 504 U.S. 191, 
112 S. Ct. 1846, 119 L. Ed. 2d 5, 1992 USS. 
LEXIS 3125 (1992), rehearing denied, — 
S.W.2d —, 1992 Tenn. LEXIS 683 (Tenn. Dec. 7, 
1992). 

At some measurable distance from the polls, 
governmental regulation of vote solicitation 
could effectively become an impermissible bur- 
den, however, in establishing a 100-foot bound- 
ary, Tennessee is on the constitutional side of 
the line. Freeman v. Burson, 802 S.W.2d 210, 
1990 Tenn. LEXIS 337 (Tenn. 1990), rev’d, 504 
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U.S. 191, 112 S. Ct. 1846, 119 L. Ed. 2d 5, 1992 
U.S. LEXIS 3125 (1992), rehearing denied, — 
S.W.2d —, 1992 Tenn. LEXIS 683 (Tenn. Dec. 7, 
1992). 

The state has the power to prohibit certain 
acts involving exposure of parts of the body and 
restrict the area where performers may per- 
form in establishments holding a beer license, 
under U.S. Const. amend. 21, and under New 
York State Liquor Auth. v. Bellanca, 452 U.S. 
714, 101 S. Ct. 2599, 69 L. Ed. 2d 357, 1981 
U.S. LEXIS 119 (1981), which held that the 
broad powers of the states to regulate the sale 
of liquor, conferred by U.S. Const. amend. 21, 
outweigh any first amendment interest in nude 
dancing. PP & C, Inc. v. Metropolitan Beer 
Permit Bd., 833 S.W.2d 90, 1992 Tenn. App. 
LEXIS 91 (Tenn. Ct. App. 1992). 

City’s removal of plaintiff artist’s painting 
from an exhibit sponsored by the city violated 
her first amendment rights. Henderson v. City 
of Murfreesboro, 960 F. Supp. 1292, 1997 U.S. 
Dist. LEXIS 4078 (M.D. Tenn. 1997). 

An artist who could not establish danger of 
imminent injury from a city’s policy regarding 
the display of art in exhibits sponsored by the 
city and did not possess standing to challenge 
the constitutionality of the policy. Henderson v. 
City of Murfreesboro, 960 F. Supp. 1292, 1997 
U.S. Dist. LEXIS 4078 (M.D. Tenn. 1997). 

The drug related activity proscribed by 
T.C.A. § 39-17-417(a) and for which the Drug- 
Free School Zone Act enhances applicable 
criminal penalties does not enjoy first amend- 
ment or other constitutional protections. State 
v. Smith, 48 S.W.3d 159, 2000 Tenn. Crim. App. 
LEXIS 374 (Tenn. Crim. App. 2000), appeal 
denied, — S.W.3d —, 2003 Tenn. LEXIS 1312 
(Tenn. Dec. 29, 2003). 


45. Retaliation for Exercise of Rights. 

An inmate claiming retaliation for an exer- 
cise of first amendment rights must show more 
than a subsequent disciplinary charge; rather, 
the prison official’s conduct must transcend all 
bounds of reasonable conduct and shock the 
conscience. E]-Amin v. Tirey, 817 F. Supp. 694, 
1993 U.S. Dist. LEXIS 7621 (W.D. Tenn. 1993), 
affd, — F.3d —, 1994 U.S. App. LEXIS 22118 
(6th Cir. Tenn. Aug. 16, 1994). 

In an action for damages by a disgruntled 
litigant against a judge based on the judge’s 
statements to the press accusing him of stalk- 
ing her, made to counteract his public criticism 
of her, she was not entitled to judicial immunity 
because her conduct violated first amendment 
rights of which a person in her position would 
have been cognizant. Barrett v. Harrington, 130 
F.3d 246, 1997 FED App. 0344P, 1997 FED App. 
344P, 1997 U.S. App. LEXIS 32785 (6th Cir. 
1997), cert. denied, 523 U.S. 1075, 118 S. Ct. 
1517, 140 L. Ed. 2d 670, 1998 U.S. LEXIS 2561 
(1998). 

Where retaliation claims involve allegations 
that state officials penalized an inmate for the 


ee 
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exercise of a specific constitutional right, an 
inmate is required to establish the following 
three elements: (1) The inmate engaged in 
protected conduct; (2) An adverse action was 
taken that would deter a person of ordinary 
firmness from continuing to engage in that 
conduct; and (3) The adverse action was moti- 
vated, at least in part, by the inmate’s pro- 
tected conduct. Herron v. Harrison, 203 F.3d 
410, 2000 FED App. 54P, 2000 U.S. App. LEXIS 
1959 (6th Cir. Tenn. 2000). 

Placing an inmate in administrative segrega- 
tion could deter a person of ordinary firmness 
from exercising his first amendment rights. 
Herron v. Harrison, 203 F.3d 410, 2000 FED 
App. 54P, 2000 U.S. App. LEXIS 1959 (6th Cir. 
Tenn. 2000). 

With the exception of demonstrating that his 
assistance was needed by fellow prisoner, in- 
mate made out a prima facie claim of first 
amendment retaliation where he alleged that 
he engaged in protected conduct (legal assis- 
tance), that he was subsequently disciplined to 
a degree that might deter an ordinary person 
from such conduct, and that the two incidents 
were causally linked. Herron v. Harrison, 203 
F.3d 410, 2000 FED App. 54P, 2000 U.S. App. 
LEXIS 1959 (6th Cir. Tenn. 2000). 

While a prisoner may have a right to file 
grievances against prison officials, the prisoner 
cannot exercise that right in a manner that 
violates legitimate prison regulations or peno- 
logical objectives. Smith v. Campbell, 250 F.3d 
1032, 2001 FED App. 173P, 2001 U.S. App. 
LEXIS 10590 (6th Cir. 2001). 

To establish a first amendment retaliation 
claim, the plaintiff must be able to prove that 
the exercise of the protected right was a sub- 
stantial or motivating factor in the defendant’s 
alleged retaliatory conduct, and then has the 
burden of showing that the same action would 
have been taken even absent the plaintiffs 
protected conduct. Smith v. Campbell, 250 F.3d 
1032, 2001 FED App. 173P, 2001 U.S. App. 
LEXIS 10590 (6th Cir. 2001). 

For a public employee to establish a prima 
facie case of first amendment retaliation under 
42 U.S.C. § 1983, employee must demonstrate 
that: (1) Employee was engaged in a constitu- 
tionally protected activity; (2) The defendant’s 
adverse action caused employee to suffer an 
injury that would likely chill a person of ordi- 
nary firmness from continuing to engage in 
that activity; and (3) The adverse action was 
motivated at least in part as a response to the 
exercise of employee’s constitutional rights. 
Vaughn v. Lawrenceburg Power Sys., 269 F.3d 
703, 2001 FED App. 375P, 2001 U.S. App. 
LEXIS 22508 (6th Cir. Tenn. 2001). 

In a public employee’s retaliatory discharge 
suit alleging he was fired when he filed a gross 
negligence action against the district attorney, 
several detectives, and the police and sheriffs 
departments for their alleged gross negligence 
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in investigating his stepson’s death, summary 
judgment in favor of the county was improper 
as the complaint addressed a matter of public 
concern, the employee’s rights as a citizen ad- 
dressed a matter of public concern outweighing 
the county’s rights as an employer, and genuine 
issue of material fact existed as to whether the 
employee’s complaint was a substantial and 
motivating factor in the county’s decision to 
terminate the employee and whether the 
county would have terminated the employee 
even in the absence of the protected speech. 
Lunsford v. Montgomery County, — S.W.3d —, 
2007 Tenn. App. LEXIS 194 (Tenn. Ct. App. Apr. 
4, 2007). 


46. Waiver. 

A waiver of first amendment rights may only 
be made by a clear and compelling relinquish- 
ment of them. National Polymer Prods., Inc. v. 
Borg-Warner Corp., 641 F.2d 418, 1981 U.S. 
App. LEXIS 20277 (6th Cir. 1981). 


47. Academic Freedom. 

The first amendment concept of academic 
freedom does not require that a nontenured 
professor be made a sovereign unto himself. A 
university may dismiss a nontenured professor 
for any reason, or no reason, and the professor 
has no recourse unless such dismissal abridges 
his exercise of a constitutionally protected 
right. Parate v. Isibor, 868 F.2d 821, 1989 U.S. 
App. LEXIS 1808 (6th Cir.Tenn.1989), rehear- 
ing denied, — F. 2d —, 1989 U.S. App. LEXIS 
5203 (6th Cir. Mar. 16, 1989). 

A nontenured professor can allege no first 
amendment right to teach a particular class or 
to be free from the supervision of university 
officials. Parate v. Isibor, 868 F.2d 821, 1989 
U.S. App. LEXIS 1808 (6th Cir.Tenn.1989), 
rehearing denied, — F. 2d —, 1989 U.S. App. 
LEXIS 5203 (6th Cir. Mar. 16, 1989). 

Because the assignment of a letter grade is 
symbolic communication intended to send a 
specific message to the student, the individual 
professor's communicative act is entitled to 
some measure of first amendment protection. 
Parate v. Isibor, 868 F.2d 821, 1989 U.S. App. 
LEXIS 1808 (6th Cir.Tenn.1989), rehearing de- 
nied, — F. 2d —, 1989 U.S. App. LEXIS 5203 
(6th Cir. Mar. 16, 1989). 

University officials’ action to compel profes- 
sor to alter letter grade assigned to her student 
would severely burden a protected activity. 
Parate v. Isibor, 868 F.2d 821, 1989 U.S. App. 
LEXIS 1808 (6th Cir.Tenn.1989), rehearing de- 
nied, — F. 2d —, 1989 U.S. App. LEXIS 5203 
(6th Cir. Mar. 16, 1989). 

The rights afforded to students to freely ex- 
press their ideas and views without fear of 
administrative reprisal must be balanced 
against the compelling interest of academicians 
to educate in an environment that is free of 
purposeless distractions and is conducive to 
learning. Salehpour v. University of Tenn., 159 


Amend. 1 


F.3d 199, 1998 FED App. 318P, 1998 U.S. App. 
LEXIS 21381 (6th Cir. 1998), cert. denied, 526 
U.S. 1115, 119 S. Ct. 1763, 143 L. Ed. 2d 793, 
1999 U.S. LEXIS 3283 (1999). 


48. Private Entity. 

A private entity can be held to constitutional 
standards when its actions so approximate 
state action that they may be fairly attributed 
to the state. Lansing v. City of Memphis, 202 
F.3d 821, 2000 FED App. 42P, 2000 U.S. App. 
LEXIS 1377 (6th Cir. 2000). 


49. Access to Information. 

The public forum analysis, which has tradi- 
tionally applied to tangible property, is an ap- 
propriate means to analyze a claim involving 
electronic access to information. Although U.S. 
Const. amend. 1 protects information gather- 
ing, it does not provide blanket access to infor- 
mation within the government’s control. Inter- 
net web page publisher has no first amendment 
right to government information in a particular 
form as long as the information is made avail- 
able as required by U.S. Const. amend. 1. 
Putnam Pit, Inc. v. City of Cookeville, 221 F.3d 
834, 2000 FED App. 235P, 2000 U.S. App. 
LEXIS 17305 (6th Cir. Tenn. 2000). 


50. Presence of Counsel During Execu- 
tion. 

Plaintiff has the right under the First, Eighth 
and Fourteenth Amendments to have some 
access to plaintiffs counsel during the last hour 
before the execution; to have counsel witness 
the execution, from either the witness room ora 
room with closed circuit live television trans- 
mission; and to have counsel have access to a 
telephone at the time counsel witnesses the 
execution. Coe v. Bell, 89 F. Supp. 2d 962, 2000 
U.S. Dist. LEXIS 4384 (M.D. Tenn. 2000), va- 
cated, dismissed, 230 F.3d 1357, 2000 U.S. App. 
LEXIS 30736 (6th Cir. Tenn. 2000). 


51. Freedom of Thought. 
As is the case with the freedom of intimate 


Collateral References. Construction of 
freedom of speech and assembly provisions of 
§ 101(a)(2) of Labor-Management Reporting 
and Disclosure Act of 1959 (29 USCA 
§ 411(a)(2)), included in bill of rights of mem- 
ber of labor organizations. 143 A.L.R. Fed. 1. 

Defamation: publication of letter to editor in 
newspaper as actionable. 54 A.L.R.5th 443. 

First amendment challenges to display of 
religious symbols on public property. 107 
A.L.R.5th 1. 

First amendment protection afforded to 
comic books, comic strips, and cartoons. 118 
A.L.R.5th 213. 

First amendment protection afforded to com- 
mercial and home video games. 106 A.L.R.5th 
337. 
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association, the constitutional basis for the pro- 
tection of freedom of thought has never been 
fully clarified; it undeniably finds its root in 
U.S. Const. amend. 1, and is undeniably pro- 
tected, because at the heart of U.S. Const. 
amend. 1 is the notion that an individual 
should be free to believe as that individual will, 
and that in a free society one’s beliefs should be 
shaped by one’s mind and one’s conscience 
rather than coerced by the state. Vaughn v. 
Lawrenceburg Power Sys., 269 F.3d 703, 2001 
FED App. 375P, 2001 U.S. App. LEXIS 22508 
(6th Cir. Tenn. 2001). 

The three interests of the confidentiality re- 
quirement of Tenn. Sup. Ct. R. 9, § 25 — 
protection of reputation of an attorney and the 
bar from meritless complaints, protection of 
anonymity of complainants and other persons 
supplying information, and maintenance of the 
integrity of pending investigations — while 
legitimate, are not sufficiently compelling to 
justify the restriction on free speech by Tenn. 
Sup. Ct. R. 9, § 25, particularly considering the 
broad scope of its confidentiality requirement. 
Doe v. Doe, 127 S.W.3d 728, 2004 Tenn. LEXIS 
128 (Tenn. 2004). 

Confidentiality requirement of Tenn. Sup. Ct. 
R. 9, § 25 violates free speech rights under 
Tenn. Const. art. I, § 19 and U.S. Const. 
amend. 1. Doe v. Doe, 127 S.W.3d 728, 2004 
Tenn. LEXIS 128 (Tenn. 2004). 


52. —Procedural Due Process. 

Employee’s due process rights were not vio- 
lated where the employee was notified in writ- 
ing of her termination, and was advised of her 
appeal options, and she was notified of the 
Shelby County civil service merit board hear- 
ing; the employee attended, and participated, 
in that hearing, and the appellate court could 
not say that proper procedure was not followed. 
Pegues v. Shelby County Civ. Serv. Merit Bd., — 
S.W.3d —, 2006 Tenn. App. LEXIS 306 (Tenn. 
Ct. App. May 12, 2006). 


Gesture as punishable obscenity. 99 A.L.R.3d 
762. 

Musical sound recording as punishable ob- 
scenity. 30 A.L.R.5th 718. 

Protection of commercial speech under first 
amendment — Supreme court cases. 164 A.L.R. 
Fed. 1. 

Right of access to federal district court guilty 
plea proceeding or records pertaining to entry 
or acceptance of guilty plea in criminal prosecu- 
tion. 118 A.L.R. Fed. 621. 

Validity and construction of statutes or ordi- 
nances prohibiting profanity or profane swear- 
ing or cursing. 5 A.L.R.4th 956. 

Validity and construction of statutes prohib- 
iting harassment of hunters, fishermen, or 
trappers. 17 A.L.R.5th 837. 
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Validity, construction, and application of 
Freedom of Access to Clinic Entrances Act 
(FACE)( 18 USCA § 248). 134 A.L.R. Fed. 507. 

Validity, construction, and application of Re- 
ligious Freedom Restoration Act ( 42 USCA 
§§ 2000bb et seq). 185 A.L.R. Fed. 121. 

Validity, construction, and application of 
state or local enactments regulating parades. 
80 A.L.R.5th 255. 

Validity of regulation by public-school au- 
thorities as to clothes or personal appearance of 
pupils. 58 A.L.R. 5th 1. 
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Validity of state statutes and administrative 
regulations regulating internet communica- 
tions under commerce clause and U.S. Const. 
amend. 1. 98 A.L.R.5th 167. 

Validity, under state constitutions, of private 
shopping center’s prohibition or regulation of 
political, social, or religious expression or activ- 
ity. 52 A.L.R.5th 195. 

Who is “public figure” for purposes of defa- 
mation action. 19 A.L.R.5th 1. 

Who is “public official” for purposes of defa- 
mation action. 44 A.L.R.5th 1938. | 


AMENDMENT 2 


[Right to bear arms.] — A well-regulated militia, being necessary to the 
security of a free state, the right of the people to keep and bear arms, shall not 


be infringed. 


Law Reviews. A Critical Guide to the Sec- 
ond Amendment (Glenn Harlan Reynolds), 62 
Tenn. L. Rev. 461 (1995). 

A Federal Court Holds the Second Amend- 
ment is an Individual Right: Jeffersonian Uto- 
pia or Apocalypse Now?, 30 U. Mem. L. Rev. 56 
(1999). 

Congress Interprets the Second Amendment: 
Declarations by a Co-Equal Branch on the 
Individual Right to Keep and Bear Arms 
(Stephen P. Halbrook), 62 Tenn. L. Rev. 597 
(1995). 

Foreword to Symposium on “The Second 
Amendment and the Right to Keep and Bear 
Arms”: Guns, Militias, and Oklahoma City 
(Randy E. Barnett), 62 Tenn. L. Rev. 443 (1995). 

Guns and Public Health: Epidemic of Vio- 
lence or Pandemic of Propaganda (Don B. 
Kates, Henry E. Schaeffer, John K. Lattimer, 


George B. Murray and Edwin H. Cassem), 62 
Tenn. L. Rev. 513 (1995). 

Revolt of the Masses: Armed Civilians and 
the Insurrectionary Theory of the Second 
Amendment (Charles J. Dunlap), 62 Tenn. L. 
Rev. 643 (1995). 

“Shall Issue”: The New Wave of Concealed 
Handgun Permit Laws (Clayton E. Cramer and 
David V. Kopel), 62 Tenn. L. Rev. 679 (1995). 

The Right to Keep and Bear Arms Under the 
Tennessee Constitution: A Case Study in Civic 
Republican Thought (Glenn Harlan Reynolds), 
61 Tenn. L. Rev. 647 (1994). 

Attorney General Opinions. Applicability 
of U.S. Const. amend. 2 to the states; OAG 
03-165 (12/23/03). 

Cited: Claybrook v. Birchwell, 199 F.3d 350, 
2000 FED App. 0014P, 2000 FED App. 14P, 
2000 U.S. App. LEXIS 297 (6th Cir. Tenn. 
2000). 


NOTES TO DECISIONS 


1. Application to Congress Only. 

The constitutional provision of the right to 
bear arms is a limitation on the power of 
congress, and not of the states. Andrews v. 
State, 50 Tenn. 165, 1871 Tenn. LEXIS 83, 8 


Collateral References. Validity, construc- 
tion, and application of state or local law pro- 


Am. Rep. 8 (1871); Presser v. Illinois, 116 U.S. 
252, 6 S. Ct. 580, 29 L. Ed. 615, 1886 U.S. 
LEXIS 1760 (1886); State v. Norvell, 137 Tenn. 
82, 191 S.W. 536, 1916 Tenn. LEXIS 55, 1917D 
L.R.A. (n.s.) 586 (1916). 


hibiting manufacture, possession, or transfer of 
“assault weapon.” 29 A.L.R.5th 664. 
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AMENDMENT 3 


[Quartering soldiers.] — No soldier shall, in time of peace be quartered in 
any house, without the consent of the owner, nor in time of war, but in a 


manner to be prescribed by law. 


Law Reviews. “Get Off Your Butts”: The 
Employer’s Right to Regulate Employee Smok- 
ing (David B. Ezra), 60 Tenn. L. Rev. 905 (1993). 


The Constitutionality of an Off-Duty Smok- 
ing Ban for Public Employees: Should the State 
Butt Out?, 43 Vand. L. Rev. 491 (1990). 


NOTES TO DECISIONS 


1. Construction. 
U.S. Const. amend. 3 was adopted to secure 
certain common law rights of the people 


against invasion by the federal government. 
Bell v. Hood, 71 F. Supp. 813, 1947 U.S. Dist. 
LEXIS 2600 (S.D. Cal. 1947). 


AMENDMENT 4 


[Unreasonable searches and seizures.] — The right of the people to be 
secure in their persons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and no warrants shall issue, but 
upon probable cause, supported by oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to be seized. 


Textbooks. Tennessee Criminal Practice 
and Procedure (Raybin), §§ 1.2, 1.8, 1.10, 18.1, 
18.14, 18.30, 18.32, 18.33, 18.50, 18.52, 18.152, 
18.179, 18.254, 18.270, 18.291, 19.6, 19.24, 
19.27, 19.80, 20.5, 20.50, 20.51, 20.52, 20.62, 
20.63, 20.71. 

Law Reviews. A Summary of the 1999 — 
2000 U.S. Supreme Court Criminal Decisions 
(Perry A. Craft and Arshad (Paku) Khan), 36 
No. 9 Tenn. B.J. 20 (2000). 

A Summary of the 2001 — 2002 U.S. Su- 
preme Court Criminal Decisions (Perry A. 
Craft and Nichole Davis Bass), 38 No. 10 Tenn. 
B.J. 20 (2002). 

Anticipatory Search Warrants: The Supreme 
Court’s Opportunity to Reexamine the Frame- 
work of the Fourth Amendment, 44 Vand. L. 
Rev. 1387 (1991). 

Asset Forfeiture in Practice: Legislative Re- 
form and Financial Considerations (Patricia S. 
Wall and Lee Sarver), 37 No. 4 Tenn. B.J. 24 
(2001). 

Constitutional Issues Surrounding the Mass 
Testing and Segregation of HIV-Infected In- 
mates, 23 Mem. St. U.L. Rev. 369 (1993). 

Constitutional Law — Fourth Amendment — 
Investigatory Stops Based on Unprovoked 
Flight in a High Crime Area, 68 Tenn. L. Rev. 
157 (2000). 

Constitutional Law — Fourth Amendment 
Protection Against Unreasonable Searches and 
Seizures — Valid Automobile Search Includes 
Passenger’s Belongings, 67 Tenn. L. Rev. 455 
(2000). 


Constitutional Law — Fourth Amendment — 
Special Needs Doctrine Inapplicable to Drug 
Testing of Maternity Patients, 69 Tenn. L. Rev. 
747 (2002). 

Constitutional Law — State v. Downey: So- 
briety Roadblocks Under Article I, § 7 of the 
Tennessee Constitution, 29 U. Mem. L. Rev. 485 
(1999). 

Constitutional Law — Fourth Amendment — 
Using an Informant as the Basis of a Search of 
Seizure, 66 Tenn. L. Rev. 531 (1999). 

Criminal Law — California v. Acevedo: The 
Erosion of the Fourth Amendment Right to be 
Free From Unreasonable Searches, 22 Mem. 
St. U.L. Rev. 831 (1992). 

Criminal Procedure — Michigan Department 
of State Police v. Sitz: The Constitutionality of 
Random Highway Checkpoints to Apprehend 
Drunken Drivers, 21 Mem. St. U.L. Rev. 809 
(1991). 

Criminal Procedure — State v. Williams: Pre- 
textual Vehicle Stops and the Fourth Amend- 
ment, 23 Mem. St. U.L. Rev. 421 (1993). 

Current Issues in Drug Enforcement Law, 43 
Vand. L. Rev. 1255 (1990). 

Denying a Right by Disregarding Doctrine: 
How Illinois v. Rodriquez Demeans Consent, 
Trivializes Fourth Amendment Reasonable- 
ness, and Exaggerates the Excusability of Po- 
lice Error (Thomas Y. Davies), 59 Tenn. L. Rev. 
1 (1991). 

Dirty Words in the Classroom: Teaching the 
Limits of the First Amendment (Merle H. 
Weiner), 66 Tenn. L. Rev. 597 (1999). 
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Expert Testimony on Eyewitness Identifica- 
tion: The Constitution Says, “Let the Expert 
Speak,” 56 Tenn. L. Rev. 735 (1989). 

Family Law — Hawk v. Hawk: Grandparent 
Visitation Rights — Court Protects Parental 
Privacy Rights Over “Child’s Best Interests” 
(Alicia C. Klyman), 24 Mem. St. U.L. Rev. 413 
(1994). 

Florida v. Riley: The Emerging Standard for 
Aerial Surveillance of the Curtilage, 43 Vand. 
L. Rev. 275 (1990). 

Framed by the Times: 2003-2004 U.S. Su- 
preme Court Decisions Reflect Current Events 
(Perry A Craft and Michael G. Shepard), 40 No. 
9 Tenn. B.J. 14 (2004). 

“Get Off Your Butts”: The Employer’s Right to 
Regulate Employee Smoking (David B. Ezra), 
60 Tenn. L. Rev. 905 (1993). 

Get the Facts, Jack! Empirical Research and 
the Changing Constitutional Landscape of Con- 
sent Searches (Steven 1. Chanenson), 71 Tenn. 
L. Rev. 399 (2004). 

How Long is Too Long? When Pretrial Deten- 
tion Violates Due Process (Floralynn Eines- 
man), 60 Tenn. L. Rev. 1 (1992). 

In Pursuit of the Elusive Fourth Amend- 
ment: The Police Chase Cases (Ronald J. Ba- 
cigal), 58 Tenn. L. Rev. 73 (1990). 

Press One for Warrant: Reinventing the 
Fourth Amendment’s Search Warrant Require- 
ment Through Electronic Procedures, 55 Vand. 
L. Rev. 1591 (2002). 

Race and the Fourth Amendment (Tracey 
Maclin), 51 Vand. L. Rev. 333 (1998). 

Reasonable Expectations of Privacy: 
Searches, Seizures, and the Concept of Fourth 
Amendment Standing, 27 U. Mem. L. Rev. 907 
(1997). 

Search and Seizure: Law Enforcement Offic- 
ers’ Ability to Conduct Investigative Traffic 
Stops Based Upon An Anonymous Tip Alleging 
Dangerous Driving When the Officers Do Not 
Personally Observe Any Traffic Violations, 34 
U. Mem. L. Rev. 173 (2003). 

Service of Process Upon Foreign Defendants 
Under the Hague Convention (Michael L. Sil- 
hol) 28 No. 5 Tenn. B.J. 22 (1992). 

Special Project, Family Law in the 1990s — 
New Problems, Strong Solutions, 46 Vand. L. 
Rev. 677 (1993). 

Special Project, The Continuing Evolution of 
Criminal Constitutional Law in State Courts, 
47 Vand. L. Rev. 795 (1994). 

Tapping the State Court Resource (Ann Alt- 
house), 44 Vand. L. Rev. 953 (1991). 

The Constitutionality of an Off-Duty Smok- 
ing Ban for Public Employees: Should the State 
Butt Out?, 43 Vand. L. Rev. 491 (1990). 

The Court in Action: A summary of key cases 
from the U.S. Supreme Court 2000-2001 (Perry 
A. Craft and Arshad (Paku) Khan), 37 No. 9 
Tenn. B.J. 18 (2001). 

The Ripple Effects of Slaughter-House: A 
Critique of a Negative Rights View of the Con- 
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stitution (Michael J. Gerhardt), 43 Vand. L. 
Rev. 409 (1990). 

The Role of Individualized Suspicion in As- 
sessing the Reasonableness of Searches and 
Seizures (Thomas K. Clancy), 25 U. Mem. L. 
Rev. 483 (1995). 

The Sixth Circuit Year in Review — Leading 
Cases of 1994, VI Criminal Law and Procedure 
(Judge Richard F. Suhrheinrich), 25 U. Mem. L. 
Rev. 365 (1995). 

The Sixth Circuit Year in Review — Leading 
Cases of 1996, 27 U. Mem. L. Rev. 265 (1997). 

The Sixth Circuit Year in Review — Leading 
Cases of 1997 (Judge Alice M. Batchelder, J. 
Clegg Ivey III, Rebecca C. Lutsko), 28 U. Mem. 
L. Rev. 345 (1998). 

The Troubling Influence of Equality in Con- 
stitutional Criminal Procedure: From Brown to 
Miranda, Furman and Beyond, 54 Vand. L. 
Rev. 359 (2001). 

Torts — Hodges v. S.C. Toof & Co.: New 
Substantive and Procedural Changes in the 
Awarding of the Punitive Damages in Tennes- 
see, 23 Mem. St. U.L. Rev. 239 (1992). 

Urine Trouble! Extending Constitutionality 
to Mandatory Suspicionless Drug Testing of 
Students in Extracurricular Activities, 53 
Vand. L. Rev. 387 (2000). 

Attorney General Opinions. Mandatory 
medical testing of persons committed to jail, 
OAG 96-101 (7/31/96). 

A dispatcher who is an employee of a city 
police department is not a neutral and de- 
tached magistrate for the purpose of issuing 
search warrants, OAG 00-088 (5/5/00). 

Following a warrantless arrest, a prompt 
judicial determination of probable cause is a 
prerequisite to an extended detention, i.e., one 
that continues beyond 48 hours absent a bona 
fide emergency or extraordinary circumstances, 
OAG 01-038 (3/19/01). 

Constitutional privacy concerns are not im- 
plicated when a district attorney or grand jury 
subpoenas the results of a compelled blood- 
alcohol test for a grand jury’s consideration, 
OAG 01-138 (9/4/01). 

If a private person or a security guard 
searches a person that he or she has arrested, 
the constitution is not implicated; however, the 
private person who performs a search does so at 
his or her own risk, OAG 03-018 (2/19/03). 

There is no federal or state constitutional 
violation in compelling motorist to submit to 
blood alcohol test, provided there is probable 
cause that the motorist is intoxicated, exigent 
circumstances exist to forego the warrant re- 
quirement, the test to determine alcohol con- 
tent is reasonable, and the test is performed in 
a reasonable manner, OAG 03-047 (4/22/03). 

County that experiences increased traffic re- 
sulting from entertainment event in adjacent 
county may increase law enforcement activity 
and personnel solely because of increased need, 
OAG 04-097 (6/04/04). 


Amend. 4 


Law enforcement personnel that have “prob- 
able cause” or “reasonable suspicion” of crimi- 
nal activity may stop vehicles and/or pedestri- 
ans traveling to or exiting from entertainment 
event, OAG 04-097 (6/04/04). 

A court officer serving civil papers may ask a 
person to voluntarily identify himself; however, 
the court officer has no authority to compel the 
person to comply with the request unless the 
officer has a reasonable suspicion that the per- 
son is engaged in criminal wrongdoing, OAG 
04-148 (9/07/04). 

Requiring a criminal defendant who is re- 
leased on bail to submit to drug testing as a 
condition of release does not violate the state 
and federal constitutions, OAG 04-155 
(10/13/04). 

Cited: National Safe Deposit Co. v. Stead, 
232 U.S. 58, 34S. Ct. 209, 58 L. Ed. 504, 1914 
U.S. LEXIS 1460 (1914); Barker v. State, 483 
S.W.2d 586, 1972 Tenn. Crim. App. LEXIS 329 
(Tenn. Crim. App. 1972); Sheets v. Hathcock, 
528 S.W.2d 47, 1975 Tenn. Crim. App. LEXIS 
319 (Tenn. Crim. App. 1975); Arrington v. State, 
548 S.W.2d 319, 1976 Tenn. Crim. App. LEXIS 
327 (Tenn. Crim. App. 1976); Wiley v. Memphis 
Police Dep’t, 548 F.2d 1247, 1977 U.S. App. 
LEXIS 10104 (6th Cir. Tenn. 1977); Jones v. 
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4, —Construction of State Provisions. 14. —Arrest. 
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if —  —Undercover Agents. 17. — —Warrantless Arrests. 
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—Civil Actions. 


18. — — —Doorway Arrests. 
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——By Private Individual. 
—Brief Detentions. 

—Prolonged Detention. 
—Investigatory Stops. 
—Automobile Stops. 

— -—Roadblocks and Checkpoints. 
Search and Seizure. 

—Scope of Protection. 
—Reasonableness. 

—Expectation of Privacy. 

— —Automobiles. 

— —Conversations. 

— — —Electronic Eavesdropping. 
— —Luggage. 

— —Mail. 

— —Open Fields. 

— —Papers. 

— —Premises. 

—-—Things Held Out to the Public. 
— —Trash. 

—Search. 

— —Aerial Overflight. 

— —Body Searches. 

— — —Alcohol Testing. 

— — —Blood Samples. 

— — —Drug testing. 

— — —Urinalysis. 

— — — X-Rays. 

— —Canine Sweep. 

— —lIllegal Search. 

— —Impounded Possessions. 

— —Routine Searches. 

—Seizure. 

— —Seizure of Property. 

— — —Return of Seized Property. 
—Premises. 

— —Multiple Unit Dwellings. 

— —Knock and Announce. 

— —Curtilage. 


—Exceptions to Warrant Requirement. 


— —Airplanes. 

—  —Administrative Searches. 
— —Automobiles. 

— —  —Discarded Items. 

— — —Rights not Violated. 

— — —Rights Violated. 

— —Consent. 

— — —Search of Automobile. 
—  — —Search of Premises. 

— — —Third-party Consent. 
— — —Proving Effective Consent. 
— — -—TInduced by Misrepresentation. 
— — —Consent Invalid. 

— —Exigent Circumstances. 
— —Hot Pursuit. 

—  —Incident to Lawful Arrest. 
— — —Area Subject to Search. 
— — —Search of Automobile. 
— —Plain View. 

— — —Automobiles. 

— —Plain Feel. 

—  —Stop and Frisk. 

Warrants. 

—In General. 
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83. —Requirements. 
84. ——Affidavit. 
85. — —Descriptions. 
86. — —Probable Cause. 
87. — —Magistrate’s Determination. 
88. —Informants. 
89. |—-Disclosure of Informant. 
90. |—Mlistakes in Warrant. 
91. —Staleness. 
92. —Anticipatory Warrants. 
93. —Invalid Warrants. 
94. —Subsequent Warrant and Search. 
95. Procedural Issues. 
96. —Standing. 
97. | —Discovery. 
98. |—Compelled Production. 
99. —Fruit of Poisonous Tree. 
100. —W—Inevitable Discovery. 
101. —-—Subsequent Independent Source. 
102. —-—Suppression of Evidence. 
103. —-—Evidence Not Suppressed. 
104. —Consideration of Illegally Obtained 
Evidence. 


105. —Waiver. 

106. —Duty of Trial Court. 
107. —Appellate Review. 
108. —-—Federal Review. 
109. Self-Incrimination. 
110. —Miranda Warnings. 
111. ——Custody. 

112. Doctrine of Comity. 


1. In General. 

The touchstone of U.S. Const. amend. 4 is 
reasonableness; the reasonableness determina- 
tion hinges upon objective factors, not the ac- 
tual subjective factors of officers involved. 
United States v. Saucedo, 226 F.3d 782, 2000 
FED App. 315P, 2000 U.S. App. LEXIS 22890 
(6th Cir. 2000), cert. denied, 531 U.S. 1102, 121 
S. Ct. 838, 148 L. Ed. 2d 718, 2001 U.S. LEXIS 
591 (2001). 


2. —Liberal Construction. 

The rights guaranteed under U.S. Const. 
amend. 4 and U.S. Const. amend. 5 are indis- 
pensable to the full enjoyment of personal se- 
curity, personal liberty, and private property, 
and are to be regarded as the very essence of 
constitutional liberty. Gouled v. United States, 
255 U.S. 298, 41S. Ct. 261, 65 L. Ed. 647, 1921 
U.S. LEXIS 1826 (1921). 

The guarantees of U.S. Const. amend. 4 are 
to be liberally construed to prevent impairment 
of the protection extended. Grau v. United 
States, 287 U.S. 124, 53S. Ct. 38, 77 L. Ed. 212, 
1932 U.S. LEXIS 9 (19382). 

The abuse of the drastic proceeding by search 
warrant led to the adoption of U.S. Const. 
amend. 4, which, together with legislation 
regulating the process, should be liberally con- 
strued in favor of the individual. Sgro v. United 
States, 287 U.S. 206, 53 S. Ct. 138, 77 L. Ed. 
260, 1932 U.S. LEXIS 13, 85 A.L.R. 108 (1932). 
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U.S. Const. amend. 4 forbids every search 
that is unreasonable and is construed liberally 
to safeguard the right of privacy, and its pro- 
tection extends to offenders as well as to the 
law abiding. United States v. Costner, 153 F.2d 
23, 1946 U.S. App. LEXIS 1880 (6th Cir. 1946). 


3. —Application to States. 

The guarantees of U.S. Const. amend. 4 
against unreasonable searches and seizures 
apply to the states through the due process 
clause of U.S. Const. amend. 14. Sneed v. State, 
221 Tenn. 6, 423 S.W.2d 857, 1968 Tenn. LEXIS 
512 (1968); West v. State, 221 Tenn. 178, 425 
S.W.2d 602, 1968 Tenn. LEXIS 517 (1968). 

To allow unfettered discretion in the state to 
arbitrarily seize anyone traveling upon the 
public highways strikes at the very heart of the 
protections guaranteed United States citizens 
by U.S. Const. amend. 4. State v. Westbrooks, 
594 S.W.2d 741, 1979 Tenn. Crim. App. LEXIS 
306 (Tenn. Crim. App. 1979). 


4. —Construction of State Provisions. 

U.S. Const. amends. 1-10 being limitations 
on the powers of the federal government and 
not on the powers of the several states, there is 
no merit to the contention that § 40-807 (now 
§ 40-7-107), relating to searches and seizures, 
violates U.S. Const. amend. 4. Smith v. Tate, 
143 Tenn. 268, 227 S.W. 1026, 1920 Tenn. 
LEXIS 17 (1920). 

Tenn. Const. art. 1, § 7, relating to unreason- 
able searches and seizures, is identical in in- 
tent and purpose with U.S. Const. amend. 4, so 
that Tennessee supreme court will not limit the 
state provision more stringently than the fed- 
eral cases limit the federal provision and will 
regard such federal cases as particularly per- 
suasive. Sneed v. State, 221 Tenn. 6, 423 S.W.2d 
857, 1968 Tenn. LEXIS 512 (1968); State v. 
Meadows, 745 S.W.2d 886, 1987 Tenn. Crim. 
App. LEXIS 2751 (Tenn. Crim. App. 1987); 
State v. Meadows, 745 S.W.2d 886, 1987 Tenn. 
Crim. App. LEXIS 2751 (Tenn. Crim. App. 
1987). 

The federal and state provisions against un- 
reasonable searches and seizures are identical 
in purpose and therefore it is erroneous to 
conclude that Tenn. Const. art. I, § 7 is broader 
than U.S. Const. amend. 4, because it covers 
“possessions” while this covers only “effects.” 
State v. Wert, 550 S.W.2d 1, 1977 Tenn. Crim. 
App. LEXIS 261 (Tenn. Crim. App. 1977). 

While this court has held that the state 
constitutional provision is identical in intent 
and purpose with U.S. Const. amend. 4 and 
that “we should not limit it more stringently 
than federal cases limit the fourth amend- 
ment,” the fact remains that there are pro- 
nounced linguistic differences in the two provi- 
sions. State v. Berry, 592 S.W.2d 553, 1980 
Tenn. LEXIS 393 (Tenn. 1980), cert. denied, 449 
U.S. 887, 101 S. Ct. 241, 66 L. Ed. 2d 112, 1980 
U.S. LEXIS 3403 (1980). 
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The state may have a stricter standard of 
search and seizure law; however, such a stan- 
dard does not have to be applied in federal 
court. United States v. Smith, 966 F.2d 1045, 
1992 U.S. App. LEXIS 12918 (6th Cir. 1992), 
rehearing denied, — F.2d —, 1992 U.S. App. 
LEXIS 16151 (6th Cir. July 15, 1992). 


5. —Government Involvement Required. 

U.S. Const. amend. 4 refers only to govern- 
mental action, and does not prevent the United 
States from retaining and using as evidence 
documents illegally procured by private indi- 
viduals and turned over to the government. 
Burdeau v. McDowell, 256 U.S. 465, 41 S. Ct. 
574, 65 L. Ed. 1048, 1921 U.S. LEXIS 1576, 13 
A.L.R. 1159 (1921). 

U.S. Const. amend. 4 only applies to the 
government and governmental agencies. Inter- 
national Union of Mine, Mill & Smelter Work- 
ers v. Tennessee Copper Co., 31 F. Supp. 1015, 
1940 U.S. Dist. LEXIS 3529 (E.D. Tenn. 1940). 

U.S. Const. amend. 4 does not protect against 
searches and seizures conducted by private 
parties without governmental involvement. 
State v. Johnson, 569 S.W.2d 808, 1978 Tenn. 
LEXIS 630 (Tenn. 1978). 

Defendant, who was the addressee of a pack- 
age searched by airline employees and found to 
contain illegal drugs, was not deprived of any 
constitutional right, since there was no govern- 
mental involvement in the search by private 
business employees. State v. Bennett, 599 
S.W.2d 284, 1980 Tenn. Crim. App. LEXIS 319 
(Tenn. Crim. App. 1980). 

A state’s regulation of security guards 
through licensing does not convert their every 
action into that of the state. State v. Hutson, 
649 S.W.2d 6, 1982 Tenn. Crim. App. LEXIS 
485 (Tenn. Crim. App. 1982). 

A wrongful search or seizure by a private 
party does not violate fourth amendment 
rights, and the government may utilize such 
evidence if it has acquired such evidence law- 
fully. United States v. Morgan, 744 F.2d 1215, 
1984 U.S. App. LEXIS 18217 (6th Cir. 1984). 

The fourth amendment proscribes only gov- 
ernmental action, and does not apply to a 
search or seizure, even an unreasonable one, 
effected by a private individual not acting as an 
agent of the government or with the participa- 
tion or knowledge of any governmental official. 
United States v. Morgan, 744 F.2d 1215, 1984 
U.S. App. LEXIS 18217 (6th Cir. 1984); State v. 
Zagorski, 701 S.W.2d 808, 1985 Tenn. LEXIS 
617 (Tenn. 1985), cert. denied, 478 U.S. 1010, 
106'S."Ct. 3309" 92 Us Ed." 2d) 722,"1986" U.S. 
LEXIS 2663 (1986). 


6. —-—School Officials. 

Search of defendant’s dormitory room by uni- 
versity residential life director, which was con- 
ducted prior to notification of college security 
and local law enforcement, and which yielded 
cocaine and drug paraphernalia, did not violate 
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defendant’s fourth amendment rights; the di- 
rector was not an agent of the state, but was a 
college official acting in furtherance of college 
policy, and within the scope of student housing 
contract signed by defendant. State v. Bur- 
roughs, 926 S.W.2d 243, 1996 Tenn. LEXIS 468 
(Tenn. 1996). 


7. ——Undercover Agents. 

Where a government agent pretended to be a 
member of the general public, and was invited 
inside defendant’s home; where he secured in- 
formation leading to a search warrant and 
defendant’s arrest, evidence seized as a result 
of that search warrant was admissible; for no 
information was secured until the agent was 
invited inside, and it is not unlawful for an 
agent to conceal his identity in order to pose as 
an ordinary citizen. United States v. Bush, 283 
F.2d 51, 1960 U.S. App. LEXIS 3681 (6th Cir. 
1960), cert. denied, 364 U.S. 942, 81S. Ct. 461, 
5 L. Ed. 2d 373, 1961 U.S. LEXIS 1847 (1961). 

The use of undercover agents and informants 
does not violate U.S. Const. amend. 4. State v. 
James, 638 S.W.2d 848, 1982 Tenn. Crim. App. 
LEXIS 453 (Tenn. Crim. App. 1982). 


8. —Civil Actions. 

Where defendants were guilty of willful mis- 
use of police power, an award of punitive dam- 
ages was required. Smith v. Heath, 517 F. Supp. 
774, 1980 U.S. Dist. LEXIS 16771 (M.D. Tenn. 
1980), affd, 691 F.2d 220, 1982 U.S. App. 
LEXIS 25209 (6th Cir. Tenn. 1982). 

The compulsory taking of testimony and pro- 
duction of documents under the civil investiga- 
tive demand statutes, § 8-6-401 et seq., is not 
violative of Tenn. Const. art. I, § 7 or U.S. 
Const. amend. 4, because the statutes do not 
authorize an immediate intrusion into a pro- 
tected zone of privacy but rather authorize the 
taking of testimony and production of docu- 
ments at a time subsequent to service of the 
demand with provision for a judicial determi- 
nation of the reasonableness of the subpoena 
demand, prior to enforcement of the demand by 
compulsory compliance or sanctions. State ex 
rel. Shriver v. Leech, 612 S.W.2d 454, 1981 
Tenn. LEXIS 412 (Tenn. 1981), cert. denied, 454 
U.S. 836, 102 S. Ct. 139, 70 L. Ed. 2d 116, 1981 
U.S. LEXIS 3325 (1981). 

There is authority for the position that inju- 
ries arbitrarily inflicted by the police while 
conducting an arrest are cognizable under U.S. 
Const. amend. 4. Bullard v. Valentine, 592 F. 
Supp. 774, 1984 U.S. Dist. LEXIS 15825 (E.D. 
Tenn. 1984). 

Because the supreme court of the United 
States intended its fourth amendment ruling in 
a federal wrongful death action against a mu- 
nicipal police department to be applied retroac- 
tively to the parties before it (see Tennessee v. 
Garner, 471 U.S. 1, 105 S. Ct. 1694, 85 L. Ed. 2d 
1, 1985 U.S. LEXIS 195 (1985)), the defendants 
did not have a non-retroactivity defense based 
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upon their good faith reliance upon previous 
judicial construction of U.S. Const. amend. 4. 
Garner v. Memphis Police Dep’t, 8 F.3d 358, 
1993 U.S. App. LEXIS 27296 (6th Cir. 1993), 
cert. denied, 510 U.S. 1177, 1148S. Ct. 1219, 127 
L. Ed. 2d 565, 1994 U.S. LEXIS 2074 (1994). 

There is no authority for the recovery of 
damages for a violation of the Tennessee con- 
stitution by a state officer. The Tennessee 
courts have not extended the rationale of Biv- 
ens to give a state cause of action against a 
police officer for violating a person’s civil rights. 
Lee v. Ladd, 834 S.W.2d 328, 1992 Tenn. App. 
LEXIS 232 (Tenn. Ct. App. 1992). 

Property owner who alleged that her house 
suffered over $20,000 in damage due to grossly 
negligent execution of a search warrant had 
standing to challenge the manner in which the 
search was conducted in an action under 42 
U.S.C. § 1983, because her property was 
“seized” within the meaning of U.S. Const. 
amend. 4. Bonds v. Cox, 20 F.3d 697, 1994 FED 
App. 106P, 1994 U.S. App. LEXIS 6465 (6th Cir. 
1994). 

When a plaintiff alleges a cause of action 
under 42 U.S.C. § 1983, that statutory enact- 
ment is the exclusive remedy for any alleged 
constitutional violations. Wynn v. Morgan, 861 
F. Supp. 622, 1994 U.S. Dist. LEXIS 16833 
(E.D. Tenn. 1994). 


9. ——Forfeitures. 

Where the government failed to meet its 
burden of proving probable cause for the insti- 
tution of a forfeiture suit, it was ordered to 
restore seized property. Jones v. United States 
Drug Enforcement Admin., 819 F. Supp. 698, 
1993 U.S. Dist. LEXIS 5409 (M.D. Tenn. 1993). 

The exclusionary rule applies to forfeiture 
proceedings, because of their quasi-criminal 
nature, and only legally obtained evidence may 
be used to establish probable cause. Jones v. 
United States Drug Enforcement Admin., 819 
F. Supp. 698, 1993 U.S. Dist. LEXIS 5409 (M.D. 
Tenn. 1993). 

In civil rights action challenging the state’s 
forfeiture of a vehicle for alleged use to trans- 
port marijuana seeds, where plaintiff con- 
tended that the seizure of the vehicle was 
unreasonable and there was no evidence that 
the police officers could have reasonably con- 
cluded that they were entitled to make the 
seizure, plaintiff stated a viable claim under 
U.S. Const. amend. 4. Hill v. Tennessee, 868 F. 
Supp. 221, 1994 U.S. Dist. LEXIS 16871 (M.D. 
Tenn. 1994). 


10. Arrests and Other Detentions. 


11. —Seizure of the Person. 

“Seizure” as used in the federal constitution 
implies, inter alia, the taking by lawful author- 
ity of a person. Krueger v. Miller, 489 F. Supp. 
321, 1977 U.S. Dist. LEXIS 13982 (E.D. Tenn. 
1977). 
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The arbitrary stop of a defendant unsup- 
ported by any specific and articulable facts 
from which the officer could have inferred that 
the defendant was engaged, had been engaged 
or was about to engage in criminal conduct is 
unconstitutional. State v. Westbrooks, 594 
S.W.2d 741, 1979 Tenn. Crim. App. LEXIS 306 
(Tenn. Crim. App. 1979). 

In determining whether a seizure has or has 
not occurred some relevant factors to consider 
are: (1) Whether the officers gave the individual 
the option of accompanying them to the station; 
(2) Whether the individual was specifically told 
he/she was not under arrest; and (3) Whether 
the individual consented to go to the police 
station. Smith v. Heath, 691 F.2d 220, 1982 
U.S. App. LEXIS 25209 (6th Cir. Tenn. 1982). 

For the purposes of U.S. Const. amend. 4, the 
words “stop,” “arrest,” or “seizure,” are synony- 
mous. State v. Raspberry, 640 S.W.2d 227, 1982 
Tenn. Crim. App. LEXIS 463 (Tenn. Crim. App. 
1982). 

Defendants were “seized” when approached 
by officer and asked to accompany him for 
questioning and such seizure was reasonable 
under the circumstances. United States v. 
Knox, 839 F.2d 285, 1988 U.S. App. LEXIS 1790 
(6th Cir. Tenn. 1988), rehearing denied, — F. 2d 
—, 1988 U.S. App. LEXIS 5887 (6th Cir. Mar. 
30, 1988), cert. denied, 490 U.S. 1019, 109 S. Ct. 
1742, 104 L. Ed. 2d 179, 1989 U.S. LEXIS 1971 
(1989). 

Where sheriff and investigator approached 
defendant, who had already stopped his vehicle 
at the side of the highway to meet and converse 
with a companion, did not block the path of 
defendant’s vehicle, did not threaten defendant 
or tell him he could not leave, and asked 
defendant’s permission to search his vehicle 
and received defendant’s consent, there was no 
seizure, as the word is constitutionally defined, 
prior to the consensual search. State v. Moore, 
776 S.W.2d 933, 1989 Tenn. LEXIS 389 (Tenn. 
1989), rehearing denied, — S.W.2d —, 1989 
Tenn. LEXIS 424 (Tenn. Sept. 5, 1989), cert. 
denied, 493 U.S. 980, 110 S. Ct. 511, 107 L. Ed. 
2d 513, 1989 U.S. LEXIS 5645 (1989). 

Plaintiff was unreasonably seized in violation 
of U.S. Const. amend. 4, when officers, in pos- 
session of his airline ticket and currency, asked 
him to accompany them to a drug interdiction 
unit office. Jones v. United States Drug En- 
forcement Admin., 819 F. Supp. 698, 1993 U.S. 
Dist. LEXIS 5409 (M.D. Tenn. 1993). 

Because defendant’s car had begun to move, 
and thus, rather than approach a parked car, 
the officer turned on his blue lights to stop the 
defendant, clearly initiated a stop; thus defen- 
dant was not free to leave the scene but, rather, 
had been “seized” within the meaning of the 
Terry decision. State v. Pulley, 863 S.W.2d 29, 
1993 Tenn. LEXIS 309 (Tenn. 1993), rehearing 
denied, — S.W.2d —, 1993 Tenn. LEXIS 344 
(Tenn. Sept. 27, 1993). 
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Where defendant voluntarily agreed to ac- 
company officers to police services building, he 
was not “seized” with the meaning of the con- 
stitution. State v. Bragan, 920 S.W.2d 227, 1995 
Tenn. Crim. App. LEXIS 541 (Tenn. Crim. App. 
1995). 

Police officers “seized” defendant when they 
turned on their emergency lights and motioned 
for him to pull off the road. State v. Kelly, 948 
S.W.2d 757, 1996 Tenn. Crim. App. LEXIS 733 
(Tenn. Crim. App. 1996). 

Where initial contact between officer and 
suspect is not accompanied by physical force or 
show of authority, there is no seizure. State v. 
Wilhoit, 962 S.W.2d 482, 1997 Tenn. Crim. App. 
LEXIS 77 (Tenn. Crim. App. 1997). 

When it is reasonable to believe that two 
individuals are co-conspirators, officers may 
use the evidence of contraband found on one 
individual to support their seizure of his or her 
companion. United States v. Akins, 995 F. Supp. 
797, 1998 U.S. Dist. LEXIS 2054 (M.D. Tenn. 
1998). 

Immediately after defendant refused to an- 
swer any further questions without the pres- 
ence of his lawyer, he was not only seized, but 
his seizure was sufficiently intrusive to consti- 
tute an arrest. United States v. Akins, 995 F. 
Supp. 797, 1998 U.S. Dist. LEXIS 2054 (M.D. 
Tenn. 1998). 

Regardless of the policy of the police depart- 
ment regarding the handcuffing of individuals 
taken to the department or the subjective in- 
tentions of the officers merely to investigate, 
the handcuffing of the defendant and transport- 
ing him to the police department constituted a 
seizure, not an investigatory detention. State v. 
Johnson, 980 S.W.2d 414, 1998 Tenn. Crim. 
App. LEXIS 872 (Tenn. Crim. App. 1998). 

Pursuit of a defendant who ran from police 
was not a seizure, and thus the plastic bag of 
rock cocaine abandoned by the defendant and 
lawfully recovered by the officer was not fruit of 
an illegal seizure. State v. Holbrooks, 983 
S.W.2d 697, 1998 Tenn. Crim. App. LEXIS 175 
(Tenn. Crim. App. 1998). 

To constitute a seizure of the person, just as 
to constitute an arrest, there must be either the 
application of physical force, however slight, or 
where that is absent, submission to an officer’s 
show of authority to restrain the subject’s lib- 
erty. Gardenhire v. Schubert, 205 F.3d 303, 
2000 FED App. 75P, 2000 U.S. App. LEXIS 
3126 (6th Cir. 2000). 

The test for existence of a “show of authority” 
is an objective one: not whether the citizen 
perceived that he was being ordered to restrict 
his movement, but whether the officer’s words 
and actions would have conveyed that to a 
reasonable person. Gardenhire v. Schubert, 205 
F.3d 303, 2000 FED App. 75P, 2000 U.S. App. 
LEXIS 3126 (6th Cir. 2000). 

Courts have recognized three types of police- 
citizen interactions: (1) A full scale arrest which 
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must be supported by probable cause; (2) A brief 
investigatory detention which must be sup- 
ported by reasonable suspicion; and (3) Brief 
police-citizen encounters which require no ob- 
jective justification. State v. Daniel, 12 S.W.3d 
420, 2000 Tenn. LEXIS 52 (Tenn. 2000). 

While arrests and investigatory detentions 
implicate varying degrees of constitutional pro- 
tection, not all personal intercourse between 
policemen and citizens involves “seizures” of 
persons; only when an officer, by means of 
physical force or show of authority, has in some 
way restrained the liberty of a citizen, has a 
seizure occurred. State v. Daniel, 12 S.W.3d 
420, 2000 Tenn. LEXIS 52 (Tenn. 2000). 

A “seizure” implicating constitutional con- 
cerns occurs only if, in view of all the circum- 
stances surrounding the incident, a reasonable 
person would have believed that he or she was 
not free to leave. State v. Daniel, 12 S.W.3d 420, 
2000 Tenn. LEXIS 52 (Tenn. 2000). 

Defendant was seized when the police officer 
ordered the driver to get back into the vehicle 
and when the officer activated the emergency 
lights; the officer’s actions constituted a show of 
authority such that a reasonable person in the 
position of either the defendant or the driver 
would not have felt free to leave. State v. 
Gonzalez, 52 S.W.3d 90, 2000 Tenn. Crim. App. 
LEXIS 619 (Tenn. Crim. App. 2000), opinion 
withdrawn, substituted opinion, 52 S.W.3d 90, 
2000 Tenn. Crim. App. LEXIS 691 (Tenn. Crim. 
App. 2000). 

Officer’s warrantless entry into the home of a 
deaf suspect who was asleep, awakening the 
suspect by tapping suspect on the shoulder, and 
giving suspect a written note asking suspect to 
accompany the officer, violated the suspect’s 
U.S. Const. amend. 4 rights, because the officer 
showed no exigent circumstances preventing 
officer from obtaining a warrant or waiting 
until the suspect awoke and seeking consent to 
enter the home. State v. Jenkins, 81 S.W.3d 
252, 2002 Tenn. Crim. App. LEXIS 184 (Tenn. 
Crim. App. 2002). 

In a driving under the influence case, a court 
erred by failing to suspend defendant’s license 
under the implied consent law, because he was 
under arrest when he was read the implied 
consent form; the officers entered defendant’s 
hospital room, both armed and in uniform, they 
stood between defendant’s bed and the door, 
and although the officers did not take defen- 
dant to a detention facility, that fact was not 
sufficiently significant. State v. Nidiffer, 173 
S.W.3d 62, 2004 Tenn. Crim. App. LEXIS 986 
(Tenn. Crim. App. 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 239 (Tenn. Mar. 7, 
2005). 

Defendant was illegally seized, where: (1) 
When approached by an officer, defendant was 
seated in the back seat with one foot on the 
ground and his hands in his pockets; (2) The 
officer asked defendant to remove his hands 
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from his pockets; (3) The officer then asked 
defendant to step from the vehicle and asked if 
he could talk to him; (4) Defendant was then 
asked for permission to search his person; and 
(5) Defendant consented. After being asked to 
remove his hands from his pockets, and after 
being asked to get out of the car, defendant 
would not have felt free to disregard the imme- 
diate presence of the two uniformed officers and 
simply walk away. State v. Jones, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 858 (Tenn. Crim. 
App. Aug. 12, 2005), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 391 (Tenn. 2006). 


12. ——KExcessive Force. 

An arrestee’s claim of excessive use of force 
against the police officers is governed by the 
fourth amendment’s reasonableness standard 
rather than the due process standard of U.S. 
Const. amend. 14. A trier of fact could find the 
officer’s conduct unreasonable and a violation of 
the arrestee’s constitutional rights since the 
officer’s dog was repeatedly allowed to bite a 
handcuffed arrestee and the arrestee required 
two operations to repair damage. Gibson v. City 
of Clarksville, 860 F. Supp. 450, 1993 U.S. Dist. 
LEXIS 20201 (M.D. Tenn. 1993). 

The reasonableness inquiry in an excessive 
force case is an objective one: the question is 
whether the officers’ actions are objectively 
unreasonable in light of the facts and circum- 
stances confronting them, without regard to 
their underlying intent or motivation. Scott v. 
Clay County, 205 F.3d 867, 2000 FED App. 74P, 
2000 U.S. App. LEXIS 2965 (6th Cir. 2000), 
cert. denied, 531 U.S. 874, 1218S. Ct. 179, 148 L. 
Ed. 2d 123, 2000 U.S. LEXIS 5886 (2000). 

Factors used in determining whether force 
used to effect a seizure is reasonable include: 
(1) The severity of the crime at issue; (2) 
Whether the suspect poses an immediate 
threat to the safety of the officers or others; and 
(3) Whether he is actively resisting arrest or 
attempting to evade arrest by flight. Scott v. 
Clay County, 205 F.3d 867, 2000 FED App. 74P, 
2000 U.S. App. LEXIS 2965 (6th Cir. 2000), 
cert. denied, 531 U.S. 874, 1215S. Ct. 179, 148 L. 
Ed. 2d 123, 2000 U.S. LEXIS 5886 (2000). 

The fourth amendment protects persons from 
the use of excessive force by law enforcement 
officers in the course of an arrest, investigatory 
detention or any other “seizure”; the right to be 
free from excessive force is clearly established. 
Fromuth v. Metro. Gov’t of Nashville, 158 F. 
Supp. 2d 787, 2001 U.S. Dist. LEXIS 14729 
(M.D. Tenn. 2001). 

There are two types of situations in which a 
court can find deliberate indifference in the 
failure to train police officers resulting in con- 
duct involving excessive force: (1) Where a city 
fails to react to repeated complaints of consti- 
tutional violations by its officers; and (2) When 
the city fails to provide adequate training in 
light of foreseeable serious consequences that 
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could result from lack of instructions; thus, 
when the need to train is so obvious that the 
failure to do so could properly be characterized 
as “deliberate indifference” to constitutional 
rights, liability against a municipality under 42 
U.S.C. § 1983 is proper. Fromuth v. Metro. 
Gov't of Nashville, 158 F. Supp. 2d 787, 2001 
U.S. Dist. LEXIS 14729 (M.D. Tenn. 2001). 

Excessive force claims are to be analyzed 
pursuant to the Fourth Amendment’s “reason- 
ableness” strictures; that is, the plaintiff must 
show that the defendant’s actions were, under 
the circumstances, objectively unreasonable. 
Davenport v. Simmons, 192 F. Supp. 2d 812, 
2001 U.S. Dist. LEXIS 23195 (W.D. Tenn. 
2001). 


13. ———Deadly Force. 

Officer’s use of deadly force to arrest a mis- 
demeanant (by firing six shots at him at close 
range and hitting him three times) was unjus- 
tified and violated plaintiffs constitutional 
rights. Smith v. Heath, 517 F. Supp. 774, 1980 
U.S. Dist. LEXIS 16771 (M.D. Tenn. 1980), 
affd, 691 F.2d 220, 1982 U.S. App. LEXIS 
25209 (6th Cir. Tenn. 1982). 

Deadly force may not be used to prevent the 
escape of an apparently unarmed suspected 
felon unless it is necessary to prevent the 
escape and the officer has probable cause to 
believe that the suspect poses a significant 
threat of death or serious physical injury to the 
officer or others. Tennessee v. Garner, 471 U.S. 
1, 105 S. Ct. 1694, 85 L. Ed. 2d 1, 1985 U.S. 
LEXIS 195 (1985). 

The United States supreme court decision 
holding fleeing felon statutes unconstitutional 
is not to be retroactively applied, so that civil 
liability was not imposed on a municipality 
which relied on the statute prior to its being 
held invalid. Carter v. Chattanooga, 850 F.2d 
1119, 1988 U.S. App. LEXIS 8862 (6th Cir. 
Tenn. 1988), cert. denied, 488 U.S. 1010, 109 S. 
Ct. 795, 102 L. Ed. 2d 786, 1989 U.S. LEXIS 78 
(1989). 

Whether deadly force has been used to seize a 
criminal suspect must be determined in the 
context of each case. Robinette v. Barnes, 854 
F.2d 909, 1988 U.S. App. LEXIS 11435, 102 
A.L.R. Fed. 605 (6th Cir. 1988). 

The apprehension of a criminal suspect by 
the use of deadly force is a seizure subject to the 
reasonableness requirement of U.S. Const. 
amend. 4. Robinette v. Barnes, 854 F.2d 909, 
1988 U.S. App. LEXIS 11435, 102 A.L.R. Fed. 
605 (6th Cir. 1988). 

In an action arising from a deputy sheriffs 
fatal wounding of a mentally disturbed person, 
issue as to whether deputy’s use of deadly force 
was objectively reasonable under U.S. Const. 
amend. 4 precluded summary judgment on the 
issue of qualified immunity. Thompson v. Will- 
iamson County, 965 F. Supp. 1026, 1997 U.S. 
Dist. LEXIS 7491 (M.D. Tenn. 1997), aff'd, 219 
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F.3d 555, 2000 FED App. 0233P, 2000 FED App. 
233P, 2000 U.S. App. LEXIS 16679 (6th Cir. 
Tenn. 2000). 


14. —Arrest. 

Taking into custody of person who was a 
mere bystander constituted an illegal arrest in 
violation of the constitution. Smith v. Heath, 
517 F. Supp. 774, 1980 U.S. Dist. LEXIS 16771 
(M.D. Tenn. 1980), affd, 691 F.2d 220, 1982 
U.S. App. LEXIS 25209 (6th Cir. Tenn. 1982). 

The fact that a confession may be voluntary 
for purposes of U.S. Const. amend. 5 is not by 
itself sufficient to purge the taint of an illegal 
arrest; a finding of voluntariness for purposes 
of U.S. Const. amend. 5 is merely a threshold 
requirement for analysis under U.S. Const. 
amend. 4. The relevant inquiry is whether the 
confession was obtained by exploitation of the 
illegal arrest. State v. Burtis, 664 S.W.2d 305, 
1983 Tenn. Crim. App. LEXIS 427 (Tenn. Crim. 
App. 1983). 

Where the initial intrusion, by an officer 
coming to the assistance of another officer, upon 
the liberty of this defendant was based upon 
the objective fact of the other officer’s request 
for assistance, and that request was based upon 
a reliable mechanical device and his own expe- 
rience as he chased the defendant’s car at high 
speeds, the second officer’s reliance on the 
broadcast over official radio frequencies was 
reasonable. State v. Bryant, 678 S.W.2d 480, 
1984 Tenn. Crim. App. LEXIS 2528 (Tenn. 
Crim. App. 1984). 

Fact that defendants were escorted voluntar- 
ily to separate rooms in airport for questioning 
did not constitute a restraint on their freedom 
tantamount to a formal arrest. United States v. 
Knox, 839 F.2d 285, 1988 U.S. App. LEXIS 1790 
(6th Cir. Tenn. 1988), rehearing denied, — F. 2d 
—, 1988 U.S. App. LEXIS 5887 (6th Cir. Mar. 
30, 1988), cert. denied, 490 U.S. 1019, 1095S. Ct. 
1742, 104 L. Ed. 2d 179, 1989 U.S. LEXIS 1971 
(1989). 

In a driving under the influence case, a court 
erred by failing to suspend defendant’s license 
under the implied consent law, because the 
evidence indicated he was under arrest when 
he was read the implied consent form; the 
officers entered defendant’s hospital room 
armed and in uniform, stood between defen- 
dant’s bed and the door, and the fact that the 
officers did not take defendant to a detention 
facility was not sufficiently significant to refute 
the fact that defendant was under arrest when 
read the implied consent form. State v. Nidiffer, 
173 S.W.3d 62, 2004 Tenn. Crim. App. LEXIS 
986 (Tenn. Crim. App. 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 239 (Tenn. Mar. 7, 
2005). 


15. ——Probable Cause Required. 

An arrest of a suspect for robbery with a 
deadly weapon was based upon probable cause 
where the officer knew defendant before the 
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holdup by seeing him on the streets, received a 
description of the suspect as having small, 
slanted, oriental type eyes, and saw the defen- 
dant two days later recalling the unusual eyes. 
Chapple v. State, 528 S.W.2d 62, 1975 Tenn. 
Crim. App. LEXIS 322 (Tenn. Crim. App. 1975). 

Evidence found during a search could not be 
considered as constituting probable cause for 
defendant’s arrest where the arrest preceded 
the search, even if the evidence found fully 
corroborated the substance of an informant’s 
tip. United States v. Mayes, 552 F.2d 729, 1977 
U.S. App. LEXIS 13789 (6th Cir. Tenn. 1977). 

Where defendant was arrested without prob- 
able cause, and but for the illegal arrest he 
would not have been subjected to a custodial 
confrontation which prompted him to make a 
confession without consulting an attorney, the 
confession was inadmissible as_ evidence. 
United States v. Mayes, 552 F.2d 729, 1977 U.S. 
App. LEXIS 13789 (6th Cir. Tenn. 1977). 

The determination of whether probable cause 
to arrest exists depends upon whether at that 
moment the facts and circumstances within the 
officer's knowledge and of which they have 
reasonably trustworthy information were suffi- 
cient to warrant a prudent man in believing 
that the petitioner had committed or was com- 
mitting an offense. Goines v. State, 572 S.W.2d 
644, 1978 Tenn. LEXIS 657 (Tenn. 1978). 

Factors to assay in determining whether “to- 
tality of the circumstances” provides probable 
cause for arrest in a drug case include: (1) The 
presence of a suspect in a neighborhood notori- 
ous for drug trafficking; (2) Suspects engaging 
in a sequence of events typical of a drug trans- 
action; (3) A suspect’s flight after being con- 
fronted by the police; and (4) A suspect’s at- 
tempt to conceal the subject of his activities. 
United States v. Hughes, 898 F.2d 63, 1990 U.S. 
App. LEXIS 3381 (6th Cir. 1990). 

The test to determine probable cause to make 
an arrest should be equally as stringent as the 
test to determine whether probable cause exists 
to issue a search warrant. State v. Tays, 836 
S.W.2d 596, 1992 Tenn. Crim. App. LEXIS 342 
(Tenn. Crim. App. 1992). 

Police officers had qualified immunity from 
plaintiffs’ fourth amendment claim where 
plaintiffs arrest for driving a stolen vehicle was 
the result of routine police investigation that 
uncovered evidence of a crime and was based on 
facts that would cause a reasonable person to 
suspect that a crime had been committed. Har- 
rill v. Blount County, 55 F.3d 1123, 1995 FED 
App. 160P, 1995 U.S. App. LEXIS 13233 (6th 
Cir. 1995). 

Police officer’s knowledge of suspect’s reputa- 
tion is not alone enough to constitute probable 
cause to arrest. State v. Bridges, 963 S.W.2d 
487, 1997 Tenn. LEXIS 642 (Tenn. 1997). 

Police officers had probable cause to arrest 
defendant where officers had two taped conver- 
sations of known drug dealers identifying de- 
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fendant as a source of cocaine, informant re- 
ported that defendant was to meet him to sell 
cocaine to him, and defendant appeared at 
meeting place and went to informant’s car. 
United States v. Strickland, 144 F.3d 412, 1998 
FED App. 150P, 1998 U.S. App. LEXIS 10144 
(6th Cir. May 20, 1998). 

There was probable cause for arrest under 
T.C.A. § 39-14-405 where individual admitted 
knowing for years that individual’s name was 
on the no-trespass list, and that individual 
would be subject to charges of criminal trespass 
if individual entered onto the property. Thomp- 
son v. Ashe, 250 F.3d 399, 2001 FED App. 
0160P, 2001 FED App. 160P, 2001 U.S. App. 
LEXIS 8959 (6th Cir. Tenn. 2001). 

Probable cause is not defeated simply be- 
cause an informant was unable to purchase 
drugs on one occasion prior to the execution of 
the search warrant. United States v. Harris, 
255 F.3d 288, 2001 FED App. 201P, 2001 U.S. 
App. LEXIS 13784 (6th Cir. 2001), cert. denied, 
534 U.S. 966, 122 S. Ct. 378, 151 L. Ed. 2d 288, 
2001 U.S. LEXIS 9698 (2001). 

Information in a federal agent’s affidavit 
upon which three search warrants were based 
was not too stale to support a finding of prob- 
able cause, where a confidential informant saw 
the defendant in possession of a pistol on al- 
most every one of the 16 to 21 occasions the 
informant saw the defendant at a residence; 
and unlike drugs or other items intended to be 
consumed or sold, a weapon had enduring util- 
ity to its holder. United States v. Pope, 330 F. 
Supp. 2d 948, 2004 U.S. Dist. LEXIS 15957 
(M.D. Tenn. 2004). 

Government had not established a sufficient 
nexus between a defendant’s threats with a 
pistol at one property and a second property to 
support a finding of probable cause for the 
second property where a federal agent’s sup- 
porting affidavit did not establish which loca- 
tion was the defendant’s regular residence or 
otherwise indicate that it was likely for him to 
transport or maintain firearms at the second 
property. United States v. Pope, 330 F. Supp. 2d 
948, 2004 U.S. Dist. LEXIS 15957 (M.D. Tenn. 
2004). 

Defendant’s conviction for voluntary man- 
slaughter was appropriate because probable 
cause existed to arrest defendant without a 
warrant since he had incriminated himself by 
asking the officers at his residence whether 
they were there to question him about a shoot- 
ing in a parking garage. State v. Noel, —S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 738 (Tenn. 
Crim. App. Sept. 25, 2006). 

In defendant’s murder case, the court prop- 
erly denied a motion to suppress evidence 
seized from defendant because there was prob- 
able cause for his arrest; a detective knew what 
type of car defendant operated, such a vehicle 
with dark-tinted windows had been seen in the 
vicinity at the time of the homicide, such a 
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vehicle with two men inside had been in the 
vicinity where the victim’s car was seen burn- 
ing, and defendant and the vehicle were seen 
later at a gas station in the vicinity, a large wad 
of cash being visible in defendant’s pocket. 
State v. Bailey, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 993 (Tenn. Crim. App. Dec. 27, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 401 (Tenn. Apr. 23, 2007). 


16. ——Arrest Warrants. 

No constitutional right of plaintiff was vio- 
lated where a valid warrant for the arrest of 
plaintiff and “John Doe, alias” was issued by a 
court of competent jurisdiction and placed in 
the sheriff's hands for execution, and where the 
sheriff and others assisting him had such valid 
warrant at the time of a search of plaintiffs 
premises and at plaintiffs subsequent arrest. 
McCloud v. Tester, 391 F. Supp. 1271, 1975 U.S. 
Dist. LEXIS 14552 (E.D. Tenn. 1975). 

In attempting to execute a valid arrest war- 
rant, defendant police officers and those assist- 
ing them were constitutionally authorized to 
enter any place they had reason to believe one 
or both of the persons named in the warrant 
might be found, and if necessary, to break any 
outer or inner door of any building, if after 
notice of their offices, authority, and purpose, 
they had been refused admittance. McCloud v. 
Tester, 391 F. Supp. 1271, 1975 U.S. Dist. 
LEXIS 14552 (E.D. Tenn. 1975). 


17. ——Warrantless Arrests. 

Fact that apartment lessee ran out of the 
door when police officers asked for the defen- 
dant gave police probable cause to believe that 
the defendant was then on the premises and 
helped to justify their warrantless entry to 
arrest him. United States v. Scott, 578 F.2d 
1186, 1978 U.S. App. LEXIS 10652 (6th Cir. 
1978), cert. denied, 439 U.S. 870, 99 S. Ct. 201, 
58 L. Ed. 2d 182, 1978 U.S. LEXIS 3167 (1978). 

To justify a warrantless arrest based upon 
the testimony of an informant, he must be 
reliable and his information must be credible. 
Goines v. State, 572 S.W.2d 644, 1978 Tenn. 
LEXIS 657 (Tenn. 1978). 

The constitutional validity of the search and 
seizure is wholly dependent upon the legality of 
the warrantless arrest, which, in turn, must be 
bottomed upon probable cause. Goines v. State, 
572 S.W.2d 644, 1978 Tenn. LEXIS 657 (Tenn. 
1978). 

The term “exigent circumstances,” in con- 
junction with an arrest in a residence, refers to 
a situation where the inevitable delay incident 
to obtaining a warrant must give way to an 
urgent need for immediate action. United 
States v. Morgan, 743 F.2d 1158, 1984 U.S. App. 
LEXIS 186382 (6th Cir. Tenn. 1984), cert. de- 
nied, 471 U.S. 1061, 105 S. Ct. 2126, 85 L. Ed. 
2d 490, 1985 U.S. LEXIS 2831 (1985). 

Defendant’s rights under both Tenn. R. Crim. 
P. 5(a) and U.S. Const. amend. 4 were violated 
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by the state’s failure to seek a prompt judicial 
determination of probable cause, while holding 
defendant in custody without a warrant; the 
fourth amendment violation required that the 
defendant’s confession, though voluntary, be 
suppressed at trial. State v. Huddleston, 924 
S.W.2d 666, 1996 Tenn. LEXIS 387 (Tenn. 
1996). 

Although defendant allegedly was not taken 
before a magistrate until about a week after his 
arrest, in violation of Tenn. R. Crim. P. 5(a), 
such delay did not require suppression of his 
statement to police where the statement was 
deemed sufficiently an act of free will to purge 
the primary taint of the unlawful invasion. 
Irick v. State, 973 S.W.2d 643, 1998 Tenn. Crim. 
App. LEXIS 59 (Tenn. Crim. App. 1998), appeal 
denied, — S.W.2d —, 1998 Tenn. LEXIS 348 
(Tenn. June 15, 1998), cert. denied, 525 U.S. 
895, 119 S. Ct. 219, 142 L. Ed. 2d 180, 1998 U.S. 
LEXIS 5976 (1998). 

The fourth amendment prohibits police from 
making a warrantless and nonconsensual entry 
into a suspect’s home in order to make a routine 
felony arrest, even when the police have prob- 
able cause to make the arrest. United States v. 
Saari, 88 F. Supp. 2d 835, 1999 U.S. Dist. 
LEXIS 20993 (W.D. Tenn. 1999), affd, 272 F.3d 
804, 2001 FED App. 406P, 2001 U.S. App. 
LEXIS 24941 (6th Cir. 2001). 

A constructive in-home arrest where neither 
a warrant is obtained nor exigent circum- 
stances exist violates U.S. Const. amend. 4. 
United States v. Saari, 272 F.3d 804, 2001 FED 
App. 406P, 2001 U.S. App. LEXIS 24941 (6th 
Cir. 2001). 

Without the threat of immediate danger that 
would have given rise to exigent circumstances, 
the officers’ safety did not require summoning 
defendant out of house at gun point before 
obtaining an arrest warrant. United States v. 
Saari, 272 F.3d 804, 2001 FED App. 406P, 2001 
U.S. App. LEXIS 24941 (6th Cir. 2001). 

Defendant’s warrantless arrest was proper 
where defendant admitted that he shot the 
victim, albeit accidentally, defendant was the 
only adult at the scene of the crime, the en- 
trance and exit patterns of the bullet inferred 
lack of accident, and therefore, the police had 
probable cause to believe that defendant com- 
mitted the homicide. State v. Chapman, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1158 
(Tenn. Crim. App. Nov. 2, 2005), appeal denied, 
— $.W.3d —, 2006 Tenn. LEXIS 273 (Tenn. 
2006). 

In an attempted aggravated burglary case, 
defendant’s warrantless arrest was supported 
by probable cause because the officer testified 
that defendant was the same individual he had 
observed earlier fleeing from the residence, the 
photo taken of defendant following his arrest 
showed that he was wearing a T-shirt matching 
the description given by the officer, and the 
officer stated that there was no “other foot 
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traffic out there that night.” State v. Clark, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 701 
(Tenn. Crim. App. Sept. 18, 2006). 

In a burglary case, officers had probable 
cause for a warrantless arrest of defendant 
because a witness described the burglar fleeing 
the building, the police infrared camera in the 
helicopter picked up a heat image of a man 
running from the area, after being ordered to 
stop, the man continued to flee from the police, 
the witness’s description of the burglar’s cloth- 
ing matched the man’s clothing, and burglary 
tools were found in defendant’s possession. 
State v. Lamb, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 988 (Tenn. Crim. App. Dec. 18, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 427 (Tenn. Apr. 16, 2007). 


18. ———Doorway Arrests. 

Rule in Payton v. New York, 445 U.S. 573, 
100 S. Ct. 1871, 68 L. Ed. 2d 639, 1980 U.S. 
LEXIS 13 (1980) prohibiting warrantless and 
nonconsensual entries into a suspect’s home to 
make routine felony arrests is inapplicable to 
“doorway arrests” even though, as a technical 
matter, the arrest occurs inside the home. 
United States v. McCool, 526 F. Supp. 1206, 
1981 U.S. Dist. LEXIS 16011 (M.D. Tenn. 
1981). 

If law enforcement officers knock on a sus- 
pect’s door and then arrest him at the door 
when he answers, the warrant requirement is 
inapplicable. United States v. McCool, 526 F. 
Supp. 1206, 1981 U.S. Dist. LEXIS 16011 (M.D. 
Tenn. 1981). 

Absent exigent circumstances, police officers 
may not enter an individual’s home or lodging 
to effect a warrantless arrest or search. United 
States v. Morgan, 743 F.2d 1158, 1984 U.S. App. 
LEXIS 18632 (6th Cir. Tenn. 1984), cert. de- 
nied, 471 U.S. 1061, 105 S. Ct. 2126, 85 L. Ed. 
2d 490, 1985 U.S. LEXIS 2831 (1985). 

Because officers did not have a warrant and 
the defendant’s arrest was not set in motion in 
a public place but in defendant’s apartment, 
and no other exigent circumstances existed, the 
defendant’s arrest violated U.S. Const. amend. 
4. United States v. Saari, 88 F. Supp. 2d 835, 
1999 U.S. Dist. LEXIS 20993 (W.D. Tenn. 
1999), affd, 272 F.3d 804, 2001 FED App. 406P, 
2001 U.S. App. LEXIS 24941 (6th Cir. 2001). 


19. ——By Private Individual. 

The seizure by a citizen of a person without a 
warrant is unauthorized, unless a felony had 
been committed by someone, and the citizen 
had reasonable cause to believe that the person 
seized had committed it. Krueger v. Miller, 489 
F. Supp. 321, 1977 U.S. Dist. LEXIS 13982 
(E.D. Tenn. 1977). 

Under U.S. Const. amend. 4, a person’s sus- 
picion that another person might be about to 
commit a felony was not enough reasonable 
cause for his seizing her. Krueger v. Miller, 489 
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F. Supp. 321, 1977 U.S. Dist. LEXIS 13982 
(E.D. Tenn. 1977). 

Defendant’s arrest effected by officers acting 
outside their geographical jurisdiction was 
valid under the Tennessee private citizen’s ar- 
rest statute, § 40-7-109, and the Tennessee 
supreme court’s decision in State v. Johnson, 
661 S.W.2d 854, 1983 Tenn. LEXIS 791 (Tenn. 
1983), and thus evidence seized pursuant to 
such arrest was properly admissible at trial. 
United States v. Layne, 6 F.3d 396, 1993 U.S. 
App. LEXIS 25689 (6th Cir. 1993), cert. denied, 
511 U.S. 1006, 114 S. Ct. 1874, 128 L. Ed. 2d 51, 
1994 U.S. LEXIS 2534 (1994). 


20. —Brief Detentions. 

Where a customs detention is legally initi- 
ated, subsequent facts may convert the initial 
reasonable suspicion justifying the detention 
into probable cause to search. United States v. 
Corp, 452 F. Supp. 185, 1977 U.S. Dist. LEXIS 
12778 (W.D. Tenn. 1977). 

A founded suspicion is all that is necessary to 
justify the brief detention of a person in the 
course of a police investigation — “some basis 
from which the court can determine that the 
detention was not arbitrary or harassing.” 
Houston v. State, 593 S.W.2d 267, 1980 Tenn. 
LEXIS 392 (Tenn. 1979), cert. denied, 449 U.S. 
891, 101 S. Ct. 251, 66 L. Ed. 2d 117 (1980), 
overruled, State v. Brown, 836 S.W.2d 530, 
1992 Tenn. LEXIS 401 (Tenn. 1992). 

There is nothing ipso facto unconstitutional 
in the brief detention of citizens under circum- 
stances not justifying an arrest for purposes of 
limited inquiry in the course of routine police 
investigations. Houston v. State, 593 S.W.2d 
267, 1980 Tenn. LEXIS 392 (Tenn. 1979), cert. 
denied, 449 U.S. 891, 101 S. Ct. 251, 66 L. Ed. 
2d 117 (1980), overruled, State v. Brown, 836 
S.W.2d 530, 1992 Tenn. LEXIS 401 (Tenn. 
1992). 

Three to four hour detention of defendant 
and his luggage, involving their removal from 
airport, was unconstitutionally long and unrea- 
sonably intrusive since a shorter search proce- 
dure at the airport was available. United States 
v. Sanders, 719 F.2d 882, 1983 U.S. App. LEXIS 
15791 (6th Cir. 1983). 

Detention of defendants for approximately 30 
minutes did not exceed permissible scope and 
duration for investigatory detentions. United 
States v. Knox, 839 F.2d 285, 1988 U.S. App. 
LEXIS 1790 (6th Cir. Tenn. 1988), rehearing 
denied, — F. 2d —, 1988 U.S. App. LEXIS 5887 
(6th Cir. Mar. 30, 1988), cert. denied, 490 U.S. 
1019, 109 S. Ct. 1742, 104 L. Ed. 2d 179, 1989 
U.S. LEXIS 1971 (1989). 

An officer may stop an individual to investi- 
gate a reliable report of a misdemeanor. State v. 
Blankenship, 757 S.W.2d 354, 1988 Tenn. Crim. 
App. LEXIS 304 (Tenn. Crim. App. 1988). 

Police may stop people coming to or going 
from a structure allegedly housing a drug op- 
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eration that is being searched to ascertain 
whether they live there; thus, detention of 
defendant entering suspected methamphet- 
amine lab, while lab was being searched, was 
constitutional. United States v. Bohannon, 225 
F.3d 615, 2000 FED App. 266P, 2000 U.S. App. 
LEXIS 19014 (6th Cir. 2000). 


21. —Prolonged Detention. 

The standard for probable cause for pro- 
longed detention is the same as the standard 
for determining probable cause for arrest. State 
v. Carter, 16 S.W.3d 762, 2000 Tenn. LEXIS 195 
(Tenn. 2000). 

Police officer did not have reasonable, articu- 
lable suspicion of criminal activity sufficient to 
detain driver after the completion of the initial 
traffic stop suspicion; the court gave little 
weight to driver’s initial nervousness and 
prompt presentation of the rental agreement, 
passenger’s “stoned” appearance, the fact that 
neither driver nor passenger was listed as an 
authorized driver, and the fact that police of- 
ficer doubted driver’s travel plans, because they 
are generally innocent factors. United States v. 
Smith, 263 F.3d 571, 2001 FED App. 294P, 2001 
U.S. App. LEXIS 19235 (6th Cir. 2001). 


22. —Investigatory Stops. 

A police officer may make an investigatory 
stop based upon information contained in a 
police radio broadcast, bulletin or a flyer issued 
by another law enforcement agency; however, 
the prosecution has the burden of establishing 
by a preponderance of the evidence that the 
police officer or agency responsible for the 
broadcast, bulletin or flyer had a reasonable 
suspicion, supported by specific and articulable 
facts, that a criminal offense had been, or was 
about to be, committed before the acts of the 
officer relying upon the information can be said 
to be legal. State v. Moore, 775 S.W.2d 372, 
1989 Tenn. Crim. App. LEXIS 376 (Tenn. Crim. 
App. 1989). 

An officer, when in reasonable fear of his or 
others safety, has authority to conduct a care- 
fully limited search in an attempt to discover 
weapons which might be used to assault him, 
while conducting an investigative stop based 
upon reasonable suspicion supported by spe- 
cific and articulable facts, even absent probable 
cause for arrest. State v. Oody, 823 S.W.2d 554, 
1991 Tenn. Crim. App. LEXIS 405 (Tenn. Crim. 
App. 1991). 

A police officer, investigating two urgent, 
anonymous radio reports of a man threatening 
people with a shotgun, acted reasonably under 
U.S. Const. amend. 4 and Tenn. Const. art. I, 
§ 7, by briefly stopping the defendant, whom 
the officer spotted in a moving vehicle matching 
the description in the radio reports, to investi- 
gate the reports. State v. Pulley, 863 S.W.2d 29, 
1993 Tenn. LEXIS 309 (Tenn. 1993), rehearing 
denied, — S.W.2d —, 1993 Tenn. LEXIS 344 
(Tenn. Sept. 27, 1993). 
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Police officers had a reasonable suspicion 
that defendant was engaged in a drug transac- 
tion justifying a brief investigatory stop based 
on an anonymous tip and on the fact that the 
officers knew defendant and his reputation as a 
drug dealer. State v. Kelly, 948 S.W.2d 757, 
1996 Tenn. Crim. App. LEXIS 733 (Tenn. Crim. 
App. 1996). 

Corroboration of anonymous tip, indicating 
eye-witness basis of knowledge, combined with 
informant’s demonstrated past credibility and 
police officer’s independent corroboration, are 
specific and articulable facts sufficient to sup- 
port finding of reasonable suspicion justifying 
investigatory stop. State v. Bridges, 963 S.W.2d 
487, 1997 Tenn. LEXIS 642 (Tenn. 1997). 

Investigatory detention is subject to constitu- 
tional protection against unreasonable search 
and seizure. State v. Wilhoit, 962 S.W.2d 482, 
1997 Tenn. Crim. App. LEXIS 77 (Tenn. Crim. 
App. 1997). 

Where officer corroborates information pro- 
vided by anonymous caller and forms reason- 
able suspicion from personal observation, in- 
vestigatory detention is constitutional. State v. 
Wilhoit, 962 S.W.2d 482, 1997 Tenn. Crim. App. 
LEXIS 77 (Tenn. Crim. App. 1997). 

Investigative detention requires only reason- 
able suspicion to be held constitutional, not 
probable cause. State v. Wilhoit, 962 S.W.2d 
482, 1997 Tenn. Crim. App. LEXIS 77 (Tenn. 
Crim. App. 1997). 

Where defendant fit the airport drug courier 
profile, and an officer observed that the defen- 
dant was attempting to distance himself from 
his suspected traveling companions, who had 
previously been arrested on narcotics charges 
at the airport, the evidence was sufficiently 
particularized to support the investigatory 
stop. United States v. Akins, 995 F. Supp. 797, 
1998 U.S. Dist. LEXIS 2054 (M.D. Tenn. 1998). 

Body odor and a slovenly vehicle are factors 
which may indicate perfectly innocent behavior 
and cannot, standing alone, serve as the 
grounds for reasonable suspicion; however, 
viewed in conjunction with other relevant, rea- 
sonable factors, it is possible that they may 
bolster an argument in favor of reasonable 
suspicion. United States v. Smith, 263 F.3d 571, 
2001 FED App. 294P, 2001 U.S. App. LEXIS 
19235 (6th Cir. 2001). 

Police had reasonable suspicion to stop de- 
fendant where the police responded to a fight 
call, they were told by a citizen informant 
security guard where the fight was taking 
place, another citizen informant corroborated 
the information, and therefore, the police had 
ample objective facts upon which to base a 
reasonable suspicion that the car attempting to 
leave might have contained persons recently 
involved in criminal activity. State v. Dotterwe- 
ich, — S.W.3d —, 2005 Tenn. Crim. App. LEXIS 
825 (Tenn. Crim. App. Aug. 10, 2005). 
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Where defendant was seen entering co-defen- 
dant’s driveway during the execution of a 
search warrant, the defendant was detained for 
officer safety. Defendant conceded the deputy 
had a valid basis for a Terry search. State v. 
Rudd, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1007 (Tenn. Crim. App. Sept. 12, 2005). 

In a driving under the influence case, an 
investigatory stop was proper where an officer 
stopped defendant’s vehicle based on a com- 
puter check showing that the license plate 
registration belonged to another vehicle, and 
once the officer learned of the license plate 
discrepancy, he had an objective basis for sus- 
pecting that defendant was violating a traffic 
law, even though the computer check errone- 
ously showed that the tag belonged to another 
vehicle. State v. Whitman, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1239 (Tenn. Crim. 
App. Dec. 5, 2005), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 399 (Tenn. May 1, 2006). 

Defendant’s seizure was not supported by 
reasonable suspicion to justify an investigatory 
stop where defendant simply happened on the 
scene after a detective had unsuccessfully 
chased other persons, and when the detective 
told defendant to “hold up,” defendant turned 
and ran. The detective did not testify about the 
location’s characteristics, other than that it was 
a public housing area being investigated for 
gang activity, the detective did not testify that 
he witnessed criminal activity immediately 
prior to seeing defendant, or that defendant 
was behaving in some manner indicative of 
criminal conduct. State v. Nicholson, 188 
S.W.3d 649, 2006 Tenn. LEXIS 306 (Tenn. Apr. 
17, 2006). 

Investigatory stop of defendant’s car was 
proper where the color, make, and model of the 
suspect’s car as reported by witnesses to the 
robbery constituted specific facts which sup- 
ported reasonable suspicion to stop the vehicle, 
and there was no discrepancy between the 
citizen informant’s description of the two sus- 
pects and the vehicle in which they fled the 
scene and defendant’s vehicle and number of 
occupants at the time the investigatory stop 
was initiated. State v. Grubb, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 329 (Tenn. Crim. 
App. Apr. 18, 2006). 

Defendant’s motion to suppress was properly 
denied by the trial court where his actions, 
causing disruption to oncoming traffic, caused 
the police officer to take evasive action to avoid 
contact; defendant’s actions provided reason- 
able suspicion for the subsequent investigatory 
stop. State v. Richie, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 2 (Tenn. Crim. App. Jan. 3, 
2007). 

Officer did not have reasonable suspicion to 
stop defendant’s vehicle because, prior to pull- 
ing over defendant’s vehicle, the only commu- 
nication between the officer and another driver 
consisted of the driver’s flashing lights at the 
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officer and gesturing toward defendant’s ve- 
hicle; the officer knew nothing about either 
driver or the nature of the citizen’s concern 
regarding defendant, and without speaking to 
the unknown citizen, the officer was unable to 
assess the citizen’s reliability or the basis for 
knowledge of defendant’s supposed offense — 
or if the other driver even knew anything about 
defendant. State v. Day, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 212 (Tenn. Crim. App. 
Mar. 7, 2007). 


23. —Automobile Stops. 

When probable cause exists, an automobile 
may be searched or seized without a warrant 
when it is halted while moving along the public 
street or highway, because of the impracticabil- 
ity of obtaining a warrant before the vehicle 
may be moved out of the jurisdiction. Fuqua v. 
Armour, 543 8.W.2d 64, 1976 Tenn. LEXIS 476 
(Tenn. 1976). 

Stopping an automobile to investigate, al- 
though falling short of a full-blown arrest, is 
nevertheless a seizure of the person within the 
meaning of U.S. Const. amend. 4. Hawkins v. 
State, 543 S.W.2d 606, 1976 Tenn. Crim. App. 
LEXIS 318 (Tenn. Crim. App. 1976). 

Where police officer saw defendant’s car 
parked in a field in the middle of the night and 
the car was driven out of the area at a rapid 
pace as the officer approached, both a tempo- 
rary investigative stop and a request to the 
defendant to produce his license as proof of 
identity were reasonable. Hawkins v. State, 543 
S.W.2d 606, 1976 Tenn. Crim. App. LEXIS 318 
(Tenn. Crim. App. 1976). 

Where the detective had a specific descrip- 
tion of the robber which fit defendant, there 
was sufficient information to stop the car in 
which defendant was known to be a passenger 
in order to detain defendant briefly as part of 
the routine police investigation of the robbery. 
State v. Goad, 549 S.W.2d 377, 1977 Tenn. 
LEXIS 598 (Tenn. 1977). 

Where police officer stopped car for traffic 
violation and there was nothing suspicious, 
officer was not allowed to open the car door to 
“check the passenger.” Johnson v. State, 601 
S.W.2d 326, 1980 Tenn. Crim. App. LEXIS 281 
(Tenn. Crim. App. 1980). 

Where shortly after robbery police officer saw 
his cousin, who fit the description of one of the 
robbers, as a passenger in an automobile, and 
officer knew his cousin to be a heroin addict 
with an extensive criminal record and that he 
was probably armed, and when such cousin saw 
the officer he bent down in the seat so as not be 
be seen, officer was justified in stopping the 
automobile and ordering his cousin out of the 
car although such factors would have been 
insufficient for a full arrest. Griffin v. State, 604 
S.W.2d 40, 1980 Tenn. LEXIS 484 (Tenn. 1980). 

The use of high-speed pursuits to apprehend 
traffic violators is not unreasonable and, thus, 
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not violative of U.S. Const. amend. 4. Galas v. 
McKee, 801 F.2d 200, 1986 U.S. App. LEXIS 
30221 (6th Cir. 1986). 

Merely stopping a vehicle on reasonable sus- 
picion to investigate a crime does not necessar- 
ily constitute an arrest. State v. Blankenship, 
757 S.W.2d 354, 1988 Tenn. Crim. App. LEXIS 
304 (Tenn. Crim. App. 1988). 

An officer can conduct investigatory stops of 
vehicles and order a suspect from a car after a 
lawful detention. The detention, in these in- 
stances, must be brief, absent the discovery of 
any offense within the scope of the limited 
search. State v. Oody, 823 S.W.2d 554, 1991 
Tenn. Crim. App. LEXIS 405 (Tenn. Crim. App. 
1991). 

If an officer smells alcohol on a defendant and 
subjects him, as the driver of the vehicle, to a 
field sobriety test, the fact that the defendant is 
able to pass the field test and does not appear to 
be intoxicated does not render the detention 
unlawful. State v. Oody, 823 S.W.2d 554, 1991 
Tenn. Crim. App. LEXIS 405 (Tenn. Crim. App. 
1991). 

Where police officers witnessed a truck weav- 
ing on the road, and the officers had a reason- 
able belief, considering in totality the observa- 
tions made by individual officers, that a 
Mercedes which was speeding was travelling in 
linkage with the truck and that the occupants 
were somehow acquainted or associated to- 
gether, and stops, though perhaps partially 
motivated by drug suspicions, were legitimate, 
and since the stops of both the truck and the 
Mercedes were legitimate, the subsequent de- 
tention of the defendant was not unreasonable 
under the circumstances. United States v. 
French, 974 F.2d 687, 1992 U.S. App. LEXIS 
19326 (6th Cir. 1992), cert. denied, 506 U.S. 
1066, 113 S. Ct. 1012, 122 L. Ed. 2d 160, 1993 
U.S. LEXIS 305 (1993), cert. denied, 507 U.S. 
978, 113 S. Ct. 1431, 122 L. Ed. 2d 798, 1993 
U.S. LEXIS 2071 (1993), overruled in part, 
United States v. Ferguson, 8 F.3d 385, 1993 
U.S. App. LEXIS 28306 (6th Cir. 1993). 

A police officer may make an investigatory 
stop of a motor vehicle when the officer has a 
reasonable suspicion, supported by specific and 
articulable facts, that a criminal offense has 
been or is about to be committed. State v. 
Watkins, 827 S.W.2d 293, 1992 Tenn. LEXIS 
223 (Tenn. 1992). 

The fact that drugs had previously been 
discovered in other vehicles in the same park- 
ing lot where defendant’s car was parked was 
not probable cause for knocking on the window 
of defendant’s car and demanding a driver’s 
license. Williams v. State, Dep’t of Safety, 854 
S.W.2d 102, 1992 Tenn. App. LEXIS 972 (Tenn. 
Ct. App. 1992). 

So long as an officer has probable cause to 
believe that a traffic violation has occurred or 
was occurring, the resulting stop is not unlaw- 
ful and does not violate U.S. Const. amend. 4. 
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Accordingly, where an officer noticed that a 
vehicle did not have a visible license plate 
before stopping it, he clearly had probable 
cause to conduct the stop for the traffic viola- 
tion of driving with no visible license plate. 
United States v. Ferguson, 8 F.3d 385, 1993 
U.S. App. LEXIS 28306 (6th Cir. 1993), cert. 
denied, 513 U.S. 828, 115 S. Ct. 97, 130 L. Ed. 
2d 47, 1994 U.S. LEXIS 5681 (1994). 

A roadside stop is a sufficient show of author- 
ity to subject the driver and passengers alike to 
the intrusion of the state and, thus, cannot be 
undertaken without at least reasonable articu- 
lable suspicion to believe the car or one of its 
occupants is subject to seizure. United States v. 
Grant, 822 F. Supp. 1270, 1993 U.S. Dist. 
LEXIS 6791 (W.D. Tenn. 1993). 

Officer could not reasonably conclude that 
there was articulable suspicion or probable 
cause to believe that touching the divided white 
line for one half of one second constituted a 
violation of municipal code so as to justify a 
stop. United States v. Grant, 822 F. Supp. 1270, 
1993 U.S. Dist. LEXIS 6791 (W.D. Tenn. 1993). 

University of Tennessee officer had probable 
cause to believe that a traffic violation had 
occurred when he stopped plaintiff and had 
probable cause to place her under arrest for 
driving under the influence of drugs or intoxi- 
cants. Therefore, plaintiffs fourth amendment 
rights were not violated. Wynn v. Morgan, 861 
F. Supp. 622, 1994 U.S. Dist. LEXIS 16833 
(E.D. Tenn. 1994). 

A police officer could rely on N.C.I.C. infor- 
mation as to registration of a vehicle in making 
an investigative stop, and the stop was not 
invalidated even though the information was 
wrong. State v. Rhymer, 915 S.W.2d 465, 1995 
Tenn. Crim. App. LEXIS 838 (Tenn. Crim. App. 
1995). 

Even if a police officer might have been 
motivated by a suspicion that defendant fit into 
a drug courier profile, a stop of his vehicle was 
not unreasonable where probable cause ex- 
isted. United States v. Palomino, 100 F.3d 446, 
1996 FED App. 360P, 1996 U.S. App. LEXIS 
29338 (6th Cir., 1996). 

An officer’s view of an altered drive-out tag 
provided probable cause to stop defendant’s car 
due to a traffic violation. United States v. Brad- 
shaw, 102 F.3d 204, 1996 FED App. 374P, 1996 
U.S. App. LEXIS 31313 (6th Cir. 1996), cert. 
denied, 520 U.S. 1178, 117 S. Ct. 1453, 137 L. 
Ed. 2d 558, 1997 U.S. LEXIS 2405 (Tenn. Apr. 
14, 1997). 

Officer did not have a reasonable suspicion to 
stop defendant’s vehicle solely on the basis of 
its presence in “high crime area” late at night. 
State v. Lawson, 929 S.W.2d 406, 1996 Tenn. 
Crim. App. LEXIS 320 (Tenn. Crim. App. 1996). 

It was unreasonable for an officer, not a 
member of the highway patrol, to make an 
investigative stop of a vehicle belonging to the 
officer’s brother, even though he did not recog- 
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nize the driver. State v. Norword, 938 S.W.2d 
23, 1996 Tenn. Crim. App. LEXIS 511 (Tenn. 
Crim. App. 1996). 

Under Tenn. Const. art. I, § 7, a stop based 
upon probable cause is valid regardless of the 
subjective motivations of the police officer mak- 
ing the stop; Tenn. Const. art. I, § 7 is coexten- 
sive with the protection afforded by U.S. Const. 
amend. 4. State v. Vineyard, 958 S.W.2d 730, 
1997 Tenn. LEXIS 634 (Tenn. 1997). 

The fact that the police officers who stopped 
the defendant may have had a subjective belief 
that she had contraband in her possession did 
not render the stop pretextual and require 
suppression of the contraband where the police 
had observed the defendant fail to stop for two 
stop signs and, therefore, had probable cause to 
stop her. State v. Baker, 966 S.W.2d 429, 1997 
Tenn. Crim. App. LEXIS 1103 (Tenn. Crim. 
App. 1997). 

While detention for sobriety test at traffic 
checkpoint may have been warranted, police 
officer had no articulate basis to frisk the de- 
fendant for weapons, and thus the marijuana 
seized from defendant’s pocket should have 
been suppressed. State v. Winn, 974 S.W.2d 
700, 1998 Tenn. Crim. App. LEXIS 236 (Tenn. 
Crim. App. 1998). 

As long as law enforcement officers have 
probable cause to believe that a traffic violation 
has occurred, the resulting stop is lawful and 
does not violate U.S. Const. amend. 4, regard- 
less of the subjective motive of the officers. 
United States v. Wellman, 185 F.3d 651, 1999 
FED App. 291P, 1999 U.S. App. LEXIS 18398 
(6th Cir. 1999). 

An officer may stop a vehicle for a traffic 
violation when his true motivation is to search 
for contraband, as long as the officer had prob- 
able cause to initially stop the vehicle. United 
States v. Hill, 195 F.3d 258, 1999 FED App. 
351P, 1999 U.S. App. LEXIS 24597 (6th Cir. 
1999), cert. denied, 528 U.S. 1176, 120 S. Ct. 
1207, 145 L. Ed. 2d 1110, 2000 U.S. LEXIS 
1344 (2000). 

Observation of motor home briefly entering 
the emergency lane was insufficient to give rise 
to probable cause of a traffic violation and 
warrant an invasion of occupant’s fourth 
amendment rights. United States v. Freeman, 
209 F.3d 464, 2000 FED App. 102P, 2000 U.S. 
App. LEXIS 4512 (6th Cir. 2000). 

Officer had probable cause to believe that 
windows were illegally tinted and to initiate 
the traffic stop despite his confusion as to 
whether a local ordinance regulating window 
tinting was identical to § 55-9-107; the fact 
that officer relied on what may be an unconsti- 
tutional ordinance because it attempted to im- 
pose equipment limitations not only on those 
vehicles that are registered in Tennessee but all 
vehicles passing through the state, thereby 
burdening the right to interstate travel, did not 
deprive the stop of probable cause. United 
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States v. Ramirez, 115 F. Supp. 2d 918, 2000 
U.S. Dist. LEXIS 14859 (W.D. Tenn. 2000), 
affd, 43 Fed. Appx. 760, 2002 U.S. App. LEXIS 
15398 (2002). 

Where defendant moved laterally at times 
within defendant’s lane but the movement was 
not pronounced, the police officer did not have 
reasonable suspicion to stop defendant for driv- 
ing while under the influence of an intoxicant; 
if failure to follow a perfect vector down the 
highway was sufficient reason to suspect a 
person of driving while impaired, a substantial 
portion of the public would be subject each day 
to an invasion of their privacy. State v. Binette, 
33 S.W.3d 215, 2000 Tenn. LEXIS 605 (Tenn. 
2000). 

When a police officer issues a traffic citation 
or warning and returns a driver’s license and 
registration, a traffic stop ceases to be a seizure 
for purposes of U.S. Const. amend. 4 and Tenn. 
Const. art. 1, § 7. State v. McCrary, 45 S.W.3d 
36, 2000 Tenn. Crim. App. LEXIS 396 (Tenn. 
Crim. App. 2000). 

When an officer turns on the patrol car’s blue 
lights, the officer has clearly initiated a stop; 
similarly, there is little difference, from the 
perspective of the occupants in the vehicle, in 
turning on the blue lights behind a moving 
vehicle and turning on the blue lights behind a 
parked vehicle. State v. Gonzalez, 52 S.W.3d 90, 
2000 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. 2000), opinion withdrawn, substituted 
opinion, 52 S.W.3d 90, 2000 Tenn. Crim. App. 
LEXIS 691 (Tenn. Crim. App. 2000). 

A turn signal is only required by law when 
another vehicle may be affected by the turn; 
therefore, because no other vehicles could have 
been affected by defendant’s turn, the officer 
did not have probable cause to believe that a 
traffic violation had occurred or to seize the 
defendant. State v. Gonzalez, 52 S.W.3d 90, 
2000 Tenn. Crim. App. LEXIS 619 (Tenn. Crim. 
App. 2000), opinion withdrawn, substituted 
opinion, 52 S.W.3d 90, 2000 Tenn. Crim. App. 
LEXIS 691 (Tenn. Crim. App. 2000). 

In resolving defendant’s motion to suppress 
based on a violation of U.S. Const. amend. 4, 
the question is not whether a court would have 
found defendant guilty of the traffic infraction, 
but whether the officers had probable cause to 
believe that a violation had occurred. A hole in 
defendant’s taillight can be a sufficient traffic 
infraction. United States v. Johnson, 242 F.3d 
707, 2001 FED App. 67P, 2001 U.S. App. LEXIS 
3527 (6th Cir. 2001), cert. denied, 534 U.S. 863, 
122 S. Ct. 145, 151 L. Ed. 2d 96, 2001 U.S. 
LEXIS 6176 (2001). 

Where police officer claimed being able to 
determine during a 5-10 second interval that 
the defendant’s truck’s windows’ tint was too 
dark despite that the officer was unable to 
observe the rear window of the truck, the stop 
of the defendant’s vehicle based on a violation 
of T.C.A. § 55-9-107 was unreasonable at its 
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inception; this brief observation by the officer 
was insufficient to establish probable cause in 
stopping the defendant’s vehicle. United States 
v. Page, 154 F. Supp. 2d 1316, 2001 U.S. Dist. 
LEXIS 10768 (M.D. Tenn. 2001). 

A stop based upon probable cause to believe 
the traffic code has been violated is constitu- 
tionally permissible, regardless of the subjec- 
tive motivation of the police officer making the 
stop. State v. Harton, 108 S.W.3d 253, 2002 
Tenn. Crim. App. LEXIS 459 (Tenn. Crim. App. 
2002). 

Defendant’s motion to suppress was properly 
denied where the officer stopped defendant 
based upon his observations that the darkly 
tinted windows violated T.C.A. § 55-9-107; the 
officer was justified in detaining defendant af- 
ter he voluntarily produced drug paraphernalia 
and testimony established that defendant con- 
sented to search of his vehicle. State v. Smith, 
— 8.W.3d —, 2005 Tenn. Crim. App. LEXIS 
1048 (Tenn. Crim. App. Sept. 23, 2005), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 169 
(Tenn. Feb. 27, 2006). 

Appellate court affirmed the denial of defen- 
dant’s motion to suppress and his conviction for 
simple possession of marijuana because the 
initial stop of defendant was justified due to the 
traffic violation, the detention of defendant and 
his car was justified by the officer detecting the 
odor of marijuana, and the police dog’s positive 
alert gave probable cause to search the car. 
State v. Brown, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 1150 (Tenn. Crim. App. Nov. 2, 
2005), appeal denied, —S.W.3d— 2006 Tenn. 
LEXIS 243 (Tenn. Mar. 27, 2006). 

When a police officer activated the blue lights 
on his patrol car behind the defendant’s vehicle 
which was already stopped and idling in the 
street, a seizure occurred within the meaning of 
U.S. Const. amend. 4 and Tenn. Const. art. I, 
§ 7; the officer did not have reasonable suspi- 
cion to seize the defendant, and therefore, all of 
the evidence obtained from the stop was sup- 
pressed. State v. Williams, 185 S.W.3d 311, 
2006 Tenn. LEXIS 181 (Tenn. 2006). 

Investigative stop of defendant’s vehicle was 
proper where dispatch reported that a black 
Jeep traveling toward Monteagle with a 
Florida license place and identified tag number 
was weaving, a vehicle generally matching that 
description was observed within minutes of the 
dispatch traveling toward Monteagle, and the 
vehicle nearly impacted an officer’s patrol car in 
a parking lot. State v. Dennis, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 245 (Tenn. Crim. 
App. Mar. 21, 2006), appeal denied, — S.W.3d 
— 2006 Tenn. LEXIS 781 (Tenn. 2006). 

Defendant’s conviction for DUI after his 
guilty plea to the offense was proper because 
defendant’s actions in crossing over the white 
line five times while traveling a short distance 
were sufficient to give the police officer reason- 
able suspicion to suspect that defendant was 
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operating his vehicle while under the influence 
of alcohol. State v. Gothard, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 1028 (Tenn. Crim. 
App. Dec. 21, 2006). 


24, ——Roadblocks and Checkpoints. 

The supreme court has determined that a 
fourth amendment seizure occurs where an 
officer intentionally establishes a roadblock to 
stop a fleeing suspect and the suspect’s freedom 
of movement is in fact terminated by the means 
intentionally applied by the officer — the road- 
block. Because the right of a fleeing suspect to 
be free from unreasonable seizure by “deadman 
roadblocks” has been clearly established, an 
officer violates a clearly established right if he 
pulls his squad car onto a highway with knowl- 
edge or reason to know that an approaching 
motorcyclist will not have time or the ability to 
stop or otherwise safely avoid collision with the 
car. Buckner v. Kilgore, 36 F.3d 536, 1994 FED 
App. 344P, 1994 U.S. App. LEXIS 27523 (6th 
Cir. 1994). 

A mixed-motive roadblock is not necessarily 
permissible simply because one purpose pre- 
sented for the roadblock can validly justify its 
use. United States v. Huguenin, 154 F.3d 547, 
1998 FED App. 256P, 1998 U.S. App. LEXIS 
20168 (6th Cir. Tenn. 1998), rehearing denied, 
— F. 3d —, 1998 U.S. App. LEXIS 29660 (6th 
Gir, (Oct.\.19,1998), 

A roadblock established under the pretext of 
ensuring compliance with traffic-related laws, 
but actually designed to intercept illegal drugs, 
was unreasonable and therefore unconstitu- 
tional. United States v. Huguenin, 154 F.3d 
547, 1998 FED App. 256P, 1998 U.S. App. 
LEXIS 20168 (6th Cir. Tenn. 1998), rehearing 
denied, — F. 3d —, 1998 U.S. App. LEXIS 
29660 (6th Cir. Oct. 19, 1998). 

A traffic checkpoint was an unreasonable 
intrusion where a sign was placed on the road- 
way announcing a traffic checkpoint to fool 
people into getting off at an earlier exit, where 
the actual checkpoint was located, and where 
the officers at the checkpoint operated without 
neutral, standardized limitations. United 
States v. Huguenin, 154 F.3d 547, 1998 FED 
App. 256P, 1998 U.S. App. LEXIS 20168 (6th 
Cir. Tenn. 1998), rehearing denied, — F. 3d —, 
1998 U.S. App. LEXIS 29660 (6th Cir. Oct. 19, 
1998). 

Without a traffic violation or reasonable sus- 
picion of drug trafficking, it was a fourth 
amendment violation to selectively detain mo- 
torists with out-of-state tags who took a se- 
lected exit, and to question them about their 
travel plans in order to assess whether they 
were engaged in drug trafficking. United States 
v. Huguenin, 154 F.3d 547, 1998 FED App. 
256P, 1998 U.S. App. LEXIS 20168 (6th Cir. 
Tenn. 1998), rehearing denied, — F. 3d —, 1998 
U.S. App. LEXIS 29660 (6th Cir. Oct. 19, 1998). 

The inquiry into whether a sufficiently com- 
pelling interest exists for a roadblock in the 
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first instance is a separate and independent 
inquiry from whether the level of police intru- 
sion into liberty and privacy is minimal. State 
v. Hicks, 55 S.W.3d 515, 2001 Tenn. LEXIS 658 
(Tenn. 2001). 

In a driving while intoxicated (DUI) case, 
denial of defendant’s motion to suppress was 
error, because a roadblock set up to detect DUI, 
aggressive driving, and speeding did not pass 
constitutional muster where a roadblock was a 
singularly ineffective means by which to detect 
ageressive drivers and speeders; unlike driving 
while intoxicated, a bodily condition that the 
driver was helpless to change by a sheer act of 
will, a speeding or aggressive driver could cease 
the unlawful behavior within seconds of being 
notified that the driver was in danger of appre- 
hension. Additionally, the decisions about es- 
tablishing the roadblock were made by the 
same men who were actually conducting it at 
the scene. State v. Varner, 160 S.W.3d 535, 2004 
Tenn. Crim. App. LEXIS 558 (Tenn. Crim. App. 
2004). 

Public housing complex’s interest in estab- 
lishing a checkpoint to identify persons enter- 
ing the complex was in “reducing crime and 
excluding trespassers” and “enforcing lease 
provisions intended to decrease crime and drug 
use;” such a checkpoint was not tenable under 
U.S. Const. amend. 4, and therefore, the stop of 
defendant was not reasonable. State v. Hayes, 
188 S.W.3d 505, 2006 Tenn. LEXIS 312 (Tenn. 
Apr. 20, 2006). 

Sobriety checkpoint was constitutional under 
U.S. Const. amend. 4 and Tenn. Const. art. I, 
§ 7, and therefore defendant’s motion to sup- 
press was properly denied because: (1) A sheriff 
testified that he had personal knowledge of 
numerous alcohol-related crashes on the high- 
way where the checkpoint was located; (2) The 
sheriff authorized that the checkpoint would 
operate for three hours, as permitted by the 
Tennessee department of safety general order 
410-1; and (3) A sergeant testified that an 
escape route was available and that two cars 
used the escape route. State v. Clark, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 849 (Tenn. 
Crim. App. Oct. 20, 2006). 


25. Search and Seizure. 

Deputies’ warrantless entry into defendants’ 
residence was unlawful because the deputies 
created the exigent circumstances by approach- 
ing the residence and alerting defendants to 
their presence. However, the unlawful entry 
and detention did not taint the evidence seized 
pursuant to the subsequent search warrant, 
because one deputy’s observations as he ap- 
proached defendants’ residence and stood at 
the front door (the smell of anhydrous ammonia 
associated with the manufacture of metham- 
phetamine and the sound of persons running), 
were not unlawful with respect to an expecta- 
tion of privacy; further, the affidavit supporting 
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the issuance of the warrant was supported by 
probable cause because the confidential infor- 
mant’s hearsay information (that defendants 
were manufacturing methamphetamine), was 
corroborated by the independent observations 
of the deputies. State v. Carter, 160 S.W.3d 526, 
2005 Tenn. LEXIS 224 (Tenn. 2005), rehearing 
denied, — S.W.38d —, 2005 Tenn. LEXIS 365 
(Tenn. Apr. 18, 2005), cert. denied, , 547 U.S. 
1081, 126 S. Ct. 1797, 164 L. Ed. 2d 536, 2006 
U.S. LEXIS 3098 (2006). 


26. —Scope of Protection. 

Corporations are protected from unlawful 
search and seizure. Hale v. Henkel, 201 U.S. 43, 
26 S. Ct. 370, 50 L. Ed. 652, 1906 U.S. LEXIS 
1815 (1906); Silverthorne Lumber Co. v. United 
States, 251 U.S. 385, 40 S. Ct. 182, 64 L. Ed. 
319, 1920 U.S. LEXIS 1685, 24 A.L.R. 1426 
(1920), limited, MacDaniel v. United States, 
294 F. 769, 1924 U.S. App. LEXIS 2958 (6th Cir. 
Ohio 1924). 

The constitutional provision forbidding the 
government and its officers to invade private 
property enures to the protection of the person 
in possession and does not extend to third 
persons. Daniels v. State, 550 S.W.2d 958, 1976 
Tenn. Crim. App. LEXIS 326 (Tenn. Crim. App. 
1976). 

The constitutional validity of the search and 
seizure is wholly dependent upon the legality of 
the warrantless arrest, which, in turn, must be 
bottomed upon probable cause. Goines v. State, 
572 S.W.2d 644, 1978 Tenn. LEXIS 657 (Tenn. 
1978). 

Warrantless search or seizure is presumed 
unreasonable, and evidence discovered as re- 
sult suppressed, unless state demonstrates 
search or seizure was conducted pursuant to 
one of narrowly defined exceptions. State v. 
Bridges, 963 S.W.2d 487, 1997 Tenn. LEXIS 
642 (Tenn. 1997). 

Neither U.S. Const. amend. 4 nor Tenn. 
Const. art. I, § 7 protects what a citizen know- 
ingly exposes to the public, which is that in 
which a citizen has not manifested a subjective 
expectation of privacy. State v. Norris, 47 
S.W.3d 457, 2000 Tenn. Crim. App. LEXIS 437 
(Tenn. Crim. App. 2000). 

The fourth amendment protects people, not 
places. United States v. Talley, 275 F.3d 560, 
2001 FED App. 438P, 2001 U.S. App. LEXIS 
27251 (6th Cir. 2001). 


27. —Reasonableness. 

U.S. Const. amend. 4 prohibits searches and 
seizures that are unreasonable, even though 
lawful in other respects, and the question of 
reasonableness must be decided on the facts 
and circumstances of each case. Go-Bart Im- 
porting Co. v. United States, 282 U.S. 344, 51S. 
Ct. 153, 75 L. Ed. 374, 1931 U.S. LEXIS 842 
(1931). 

Requirement in F. C. A., title 18, § 3617(b) 
that claimant in remission proceeding make an 
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inquiry of law enforcement officials as to repu- 
tation of person purchasing car for violating 
federal liquor laws is not mandatory, since to 
hold provision mandatory would be to violate 
fourth amendment securing citizens against 
unreasonable search and seizure. United 
States v. One 1935 Ford, 13 F. Supp. 104, 1935 
U.S. Dist. LEXIS 1071 (W.D. Tenn. 1935). 

Federal officers, after receiving what was 
usually reliable information, were justified in 
stopping a known bootlegger’s car in bootleg- 
ging country and, after talking to the bootleg- 
ger and ascertaining suspicious circumstances, 
in searching his car and seizing un-tax-paid 
liquor. Gilliam v. United States, 189 F.2d 321, 
1951 U.S. App. LEXIS 3174 (6th Cir. 1951); 
Bradford v. United States, 194 F.2d 168, 1951 
U.S. App. LEXIS 2360 (6th Cir. 1951). 

There is no definite formula for the determi- 
nation of the reasonableness or unreasonable- 
ness of a search, but each case is bottomed on 
its facts. Ellis v. State, 211 Tenn. 321, 364 
S.W.2d 925, 1963 Tenn. LEXIS 353 (1963); 
Shafer v. State, 214 Tenn. 416, 381 S.W.2d 254, 
1964 Tenn. LEXIS 491 (1964), cert. denied, 379 
U.S. 979, 85 S. Ct. 683, 13 L. Ed. 2d 570, 1965 
U.S. LEXIS 2159 (1965). 

The issue in each case is whether or not a 
particular search or seizure was reasonable 
under all the facts and circumstances. State v. 
Lakin, 588 S.W.2d 544, 1979 Tenn. LEXIS 498 
(Tenn. 1979). 

In the case of searches conducted by a public 
employer, a determination of reasonableness 
requires a balancing of the invasion of the 
employees’ legitimate expectations of privacy 
against the government’s need for supervision, 
control and the efficient operation of the work- 
place. Smith v. White, 666 F. Supp. 1085, 1987 
U.S. Dist. LEXIS 7335 (E.D. Tenn. 1987), affd 
without opinion, 857 F.2d 1475, 1988 U.S. App. 
LEXIS 12194 (6th Cir. Tenn. 1988). 

Search of defendant’s house was unreason- 
able where Franklin County investigator, 
though not involved with either of the robberies 
specifically mentioned in the affidavit, accom- 
panied agent to the defendant’s home, partici- 
pated in the search, and directed the Grundy 
County officers to seize objects for him, and 
items were seized which were irrelevant to the 
specific crime suggested by the warrant. State 
v. Meeks, 876 S.W.2d 121, 1993 Tenn. Crim. 
App. LEXIS 787 (Tenn. Crim. App. 1993). 

Considering the totality of the circum- 
stances; namely informant’s information, the 
confirmation of a prior drug run, and the obser- 
vation of highly suspect activity as predicted by 
informant, the police had reasonable grounds 
to believe that rental car contained cocaine and 
firearms. United States v. Wright, 16 F.3d 1429, 
1994 FED App. 49P, 1994 U.S. App. LEXIS 
2361 (6th Cir. 1994), cert. denied, 512 U.S. 
1243, 114 S. Ct. 2759, 129 L. Ed. 2d 874, 1994 
U.S. LEXIS 5027 (1994). 
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A vehicle search conducted as part of an effort 
to prevent visitors from smuggling drugs into 
prison was reasonable despite the absence of a 
warrant, probable cause, or reasonable suspi- 
cion. State v. Putt, 955 S.W.2d 640, 1997 Tenn. 
Crim. App. LEXIS 49 (Tenn. Crim. App. 1997). 

An extreme health hazard was presented 
where by cattle breaking through fences and 
wandering onto the road and other people’s 
property, causing vehicular accidents and other 
hazards, eliciting over ninety complaints to the 
sheriffs department, and dying due to poor 
nutrition. Where decomposing carcasses were 
lying where other cattle were eating, the imme- 
diate seizure of the cattle was reasonable. Low- 
ery v. Faires, 57 F. Supp. 2d 483, 1998 U.S. Dist. 
LEXIS 22594 (E.D. Tenn. 1998). 

Flight in the face of a clear showing of lawful 
authority supplies a reasonable suspicion that 
the suspect was engaged in criminal activity. 
United States v. Matthews, 278 F.3d 560, 2002 
FED App. 10P, 2002 U.S. App. LEXIS 335 (6th 
Cir. 2002), cert. denied, 535 U.S. 1087, 122 S. 
Ct. 1991, 152 L. Ed. 2d 1038, 2002 U.S. LEXIS 
3733 (2002). 

Search of a high school student’s truck was 
proper because the assistant principal and the 
school resource police officer decided together to 
search the truck and both participated in the 
search; the incident gave rise to a reasonable 
suspicion that the substance causing the stu- 
dent’s impaired condition was still located in 
the truck, and the truck was still on school 
property. State v. R.D.S., — S.W.3d —, 2006 
Tenn. App. LEXIS 733 (Tenn. Ct. App. Nov. 17, 
2006). 

Reasonable suspicion standard applies to 
searches by law enforcement officers who are 
assigned to schools and act as part of the school 
administration, such as resource officers, as 
well as to searches by school officials. State v. 
R.D.S., — 8.W.3d —, 2006 Tenn. App. LEXIS 
733 (Tenn. Ct. App. Nov. 17, 2006). 

Trial court properly denied defendant’s mo- 
tion to suppress evidence of intoxication where 
the police office had reasonable suspicion to 
stop defendant’s truck after defendant twice 
stopped his truck in the middle of the road at 
4:30 a.m. and was making extra wide turns. 
State v. Lira, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 195 (Tenn. Crim. App. Mar. 1, 
2006). 


28. —Expectation of Privacy. 

The pharmaceutical industry, like the min- 
ing, firearms, and liquor industries, is a perva- 
sively regulated industry and consequently 
pharmacists and distributors have a reduced 
expectation of privacy in their records. United 
States v. Acklen, 690 F.2d 70, 1982 U.S. App. 
LEXIS 25420 (6th Cir. 1982). 

Where officer accidentally comes upon in- 
criminating evidence in place where there is 
little or no expectation of privacy, and where 
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discovery he makes is not preceded by an oth- 
erwise valid fourth amendment search, there is 
no “search” in the fourth amendment sense, 
and thus, no necessity for satisfying plain view 
prerequisites. State v. Byerley, 635 S.W.2d 511, 
1982 Tenn. LEXIS 422 (Tenn. 1982). 

In determining whether an _ individual’s 
fourth amendment rights have been violated, 
the court will consider: (1) Property ownership; 
(2) Whether the defendant has a possessory 
interest in the thing seized; (3) Whether the 
defendant has a possessory interest in the place 
searched; (4) Whether he has the right to ex- 
clude others from that place; (5) Whether he 
has exhibited a subjective expectation that the 
place would remain free from governmental 
invasion; (6) Whether he took normal precau- 
tions to maintain his privacy; and (7) Whether 
he was legitimately on the premises. State v. 
Turnbill, 640 S.W.2d 40, 1982 Tenn. Crim. App. 
LEXIS 461 (Tenn. Crim. App. 1982). 

A person has no legitimate expectation of 
privacy in information he turns over to third 
parties; here, defendant sought identification 
card from photography studio, and by revealing 
to studio the information necessary for his 
acquisition of the identification card, including 
his photographic likeness, defendant assumed 
the risk that studio would disclose the same to 
law enforcement officers. United States v. Sim- 
mons, 569 F. Supp. 1155, 1983 U.S. Dist. LEXIS 
16149 (M.D. Tenn. 1983). 

One who challenges the reasonableness of a 
search or seizure has the initial burden of 
establishing a legitimate expectation of privacy. 
One may have a legitimate expectation of pri- 
vacy even if the property belonged to another. 
State v. Oody, 823 S.W.2d 554, 1991 Tenn. Crim. 
App. LEXIS 405 (Tenn. Crim. App. 1991). 

Trial court did not err in failing to find that 
defendant had a reasonable expectation of pri- 
vacy in a garbage dumpster, located behind 
defendant’s business, which had been searched 
by police. The parking lot in which the dump- 
ster was located was accessible to customers 
and the doors of the dumpster were open, and 
the contents of the dumpster were likely to be 
seen. 

A police officer did not have a reasonable 
expectation of privacy as regards a suitcase 
located in his squad car where there was an 
oral policy of the department pertaining to 
official inspections that was sufficient to autho- 
rize a search of the car and suitcase. State v. 
Stoddard, 909 S.W.2d 454, 1994 Tenn. Crim. 
App. LEXIS 161 (Tenn. Crim. App. 1994). 

A defendant had no expectation of privacy 
with respect to marijuana she threw out of a car 
window while being pursued by the police; 
since the marijuana had been abandoned by the 
defendant before she was stopped, it was not 
the fruit of an illegal seizure. State v. Baker, 
966 S.W.2d 429, 1997 Tenn. Crim. App. LEXIS 
1103 (Tenn. Crim. App. 1997). 
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Overnight guest had a legitimate expectation 
of privacy in the host’s home, and thus, had 
standing to contest warrantless search. United 
States v. Pollard, 215 F.3d 643, 2000 FED App. 
201P, 2000 U.S. App. LEXIS 13935 (6th Cir. 
2000), cert. denied, 531 U.S. 999, 121S. Ct. 498, 
148 L. Ed. 2d 469, 2000 U.S. LEXIS 7609 
(2000). 

Mere visitor who had never been to the 
premises before and did not know the renter of 
the premises did not have standing to challenge 
warrantless search. United States v. Pollard, 
215 F.3d 643, 2000 FED App. 201P, 2000 U.S. 
App. LEXIS 13935 (6th Cir. 2000), cert. denied, 
531 U.S. 999, 1218S. Ct. 498, 148 L. Ed. 2d 469, 
2000 U.S. LEXIS 7609 (2000). 

Where the government violates an expecta- 
tion of privacy which is both subjectively and 
reasonably entertained, evidence obtained 
thereby is not admissible in a criminal prosecu- 
tion. State v. Cowan, 46 S.W.3d 227, 2000 Tenn. 
Crim. App. LEXIS 846 (Tenn. Crim. App. 2000). 

A person has no reasonable expectation of 
privacy in a bullet surgically removed by medi- 
cal personnel during a customary medical pro- 
cedure. State v. Cowan, 46 S.W.3d 227, 2000 
Tenn. Crim. App. LEXIS 846 (Tenn. Crim. App. 
2000). 

A person claiming the violation of fourth 
amendment rights by an unreasonable search 
must establish having had a subjective expec- 
tation of privacy in the premises searched and 
that society would recognize the expectation as 
legitimate; in determining whether an indi- 
vidual has a legitimate expectation of privacy, 
the court should look to the nature of the 
individual’s ties to the property. United States 
v. Harris, 255 F.3d 288, 2001 FED App. 201P, 
2001 U.S. App. LEXIS 13784 (6th Cir. 2001), 
cert. denied, 534 U.S. 966, 122 S. Ct. 378, 151 L. 
Ed. 2d 288, 2001 U.S. LEXIS 9698 (2001). 

Although an overnight guest may possess a 
legitimate expectation of privacy in a residence 
being searched, a temporary visitor to a resi- 
dence may claim no such protection; this is 
particularly true where the person seeking the 
protections of U.S. Const. amend. 4 was on the 
premises for the sole purpose of engaging in 
drug-related business transactions. United 
States v. Harris, 255 F.3d 288, 2001 FED App. 
201P, 2001 U.S. App. LEXIS 13784 (6th Cir. 
2001), cert. denied, 534 U.S. 966, 122 S. Ct. 378, 
151 L. Ed. 2d 288, 2001 U.S. LEXIS 9698 
(2001). 

Although an individual who is using a public 
restroom has a privacy interest in being free of 
police surveillance conducted without a war- 
rant or probable cause that would justify a 
warrant, there is no suggestion that officers 
executing a search warrant should knock and 
announce their presence before opening an in- 
terior door behind which there may be a bath- 
room; therefore, defendant possessed no legiti- 
mate expectation of privacy in the bathroom of 
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the residence. United States v. Harris, 255 F.3d 
288, 2001 FED App. 201P, 2001 U.S. App. 
LEXIS 13784 (6th Cir. 2001), cert. denied, 534 
U.S. 966, 122 S. Ct. 378, 151 L. Ed. 2d 288, 
2001 U.S. LEXIS 9698 (2001). 

Determination of whether driver had a rea- 
sonable expectation of privacy under U.S. 
Const. amend. 4 and whether defendant may 
challenge the seizure as a violation of U.S. 
Const. amend. 4, the court must determine 
first, whether driver had an actual, subjective 
expectation of privacy, and second, whether 
that expectation was a legitimate, objectively 
reasonable expectation. United States v. Smith, 
263 F.3d 571, 2001 FED App. 294P, 2001 U.S. 
App. LEXIS 19235 (6th Cir. 2001). 

Legitimation of expectations of privacy by 
law must have a source outside of U.S. Const. 
amend. 4, either by reference to concepts of real 
or personal property law or to understandings 
that are recognized and permitted by society. 
United States v. Smith, 263 F.3d 571, 2001 FED 
App. 294P, 2001 U.S. App. LEXIS 19235 (6th 
Cir. 2001). 

A mere guest at a home had no expectation of 
privacy, and therefore lacked standing to chal- 
lenge the officers’ entry into the apartment. 
United States v. Talley, 275 F.3d 560, 2001 FED 
App. 438P, 2001 U.S. App. LEXIS 27251 (6th 
Cir. 2001). 

When evaluating whether a particular defen- 
dant’s fourth amendment rights have been vio- 
lated, the court looks to two inquiries: (1) 
Whether the individual, by the individual’s 
conduct, has exhibited an actual (subjective) 
expectation of privacy; and (2) Whether the 
individual’s subjective expectation of privacy is 
one that society is prepared to recognize as 
reasonable. State v. Ross, 49 S.W.3d 833, 2001 
Tenn. LEXIS 563 (Tenn. 2001). 

The privacy protections of U.S. Const. 
amend. 4 surrounding one’s home are extended 
to cover hotel rooms and other temporary living 
spaces; a true manifestation of privacy in a 
hotel or motel room is one that society would 
recognize as legitimate and reasonable. State v. 
Ross, 49 S.W.3d 833, 2001 Tenn. LEXIS 563 
(Tenn. 2001). 

Actual ownership or possession of a place or 
thing searched is alone insufficient to manifest 
a subjective expectation of privacy. State v. 
Ross, 49 S.W.3d 833, 2001 Tenn. LEXIS 563 
(Tenn. 2001). 

A defendant’s disclaimer of an interest in the 
object of a government investigation will result 
in a loss of the defendant’s subjective expecta- 
tion of privacy in that object, regardless of other 
considerations such as actual ownership or 
possession. State v. Ross, 49 S.W.3d 833, 2001 
Tenn. LEXIS 563 (Tenn. 2001). 

Neither possession nor ownership of property 
establishes a legitimate expectation of privacy 
unless the possessor or owner vigilantly pro- 
tects the right to exclude others; a party cannot 


AMENDMENTS 


Amend. 4 


assert a privacy interest in a room after surren- 
dering the party’s ability to control who could 
have access to that room. State v. Ross, 49 
S.W.3d 833, 2001 Tenn. LEXIS 563 (Tenn. 
2001). 

What a person knowingly exposes to the 
public, even in that person’s own home or office, 
is not a subject of fourth amendment protec- 
tion; but what that person seeks to preserve as 
private, even in an area accessible to the public, 
may be constitutionally protected. State v. 
Ross, 49 S.W.3d 833, 2001 Tenn. LEXIS 563 
(Tenn. 2001). 

Defendant forfeited any reasonable expecta- 
tion of privacy that defendant might have had 
in a motel room when defendant disclaimed 
ownership of the motel room key and claimed 
the key belonged to someone else. State v. Ross, 
49 S.W.3d 833, 2001 Tenn. LEXIS 563 (Tenn. 
2001). 

The seven-factor test development in State v. 
Turnbill, 640 S.W.2d 40, 1982 Tenn. Crim. App. 
LEXIS 461 (Tenn. Crim. App. 1982), to deter- 
mine whether a defendant has a subjective 
expectation of privacy, does not address the 
effect a defendant’s disclaimer of ownership has 
upon that defendant’s expectation of privacy. 
State v. Ross, 49 S.W.3d 833, 2001 Tenn. LEXIS 
563 (Tenn. 2001). 

Secretly videotaped conversations between a 
suspect and the suspect’s parents that were 
made while they were alone in a police interro- 
gation room were inadmissible since the sus- 
pect had a reasonable expectation of privacy; 
however, the trial court’s denial of a motion to 
suppress the videotapes was harmless error 
during the guilt phase of trial. State v. Munn, 
56 S.W.3d 486, 2001 Tenn. LEXIS 630 (Tenn. 
2001). 

Because defendants did not have a reason- 
able expectation of privacy in a vehicle that was 
searched, defendants lacked standing to chal- 
lenge the search under U.S. Const. amend. 4 
and Tenn. Const. art. I, § 7. State v. Cothran, 
115 S.W.3d 5138, 2003 Tenn. Crim. App. LEXIS 
104 (Tenn. Crim. App. 2003). 

Because defendants had a reasonable expec- 
tation of privacy on their persons, defendants 
had standing to challenge a search under U.S. 
Const. amend. 4 and Tenn. Const. art. I, § 7 of 
their persons. State v. Cothran, 115 S.W.3d 513, 
2003 Tenn. Crim. App. LEXIS 104 (Tenn. Crim. 
App. 2008). 

Where a truck driver was hired to pick up 
boxes of produce and deliver them, but became 
suspicious about his cargo, defendant lost any 
expectation of privacy under U.S. Const. 
amend. 4 and Tenn. Const. art. I, § 7 he might 
have had in the pallets of produce as soon as 
the contraband was discovered by the truck 
driver. Further, the involvement by law en- 
forcement in arranging a controlled delivery 
did not revive any previously held expectation 
of privacy. State v. Salinas, — S.W.3d —, 2005 
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Tenn. Crim. App. LEXIS 724 (Tenn. Crim. App. 
July 18, 2005). 


29. ——Automobiles. 

Where policeman had right to be on private 
property where car was parked, having come 
there virtually in hot pursuit to arrest defen- 
dant’s companion, once rightfully there, he 
could look into car window without intruding 
upon defendant’s expectation of privacy; and 
fact that he did so deliberately did not trans- 
form mere observation into a search in the 
constitutional sense. State v. Byerley, 635 
S.W.2d 511, 1982 Tenn. LEXIS 422 (Tenn. 
1982). 

An official who is rightfully present may look 
into a car window without intruding upon the 
defendant’s expectation of privacy, and the fact 
that he deliberately looks does not transform a 
mere observation into a search. State v. Mays, 
667 S.W.2d 512, 1983 Tenn. Crim. App. LEXIS 
370 (Tenn. Crim. App. 1983). 

The presence of defendant’s shaving kit and 
change of clothing in the front of the van in 
which he was merely a passenger afforded him 
no legitimate expectation of privacy where the 
marijuana was found, and district court did not 
err in allowing the discovery of the marijuana 
to be used against him at trial. United States v. 
Carter, 14 F.3d 1150, 1994 FED App. 25P, 1994 
U.S. App. LEXIS 1422 (U.S. App. 1994), cert. 
denied, 513 U.S. 853, 115 S. Ct. 156, 130 L. Ed. 
2d 94, 1994 U.S. LEXIS 6065 (U.S. Oct. 3, 
1994). 

Where defendant’s car was stopped because 
its taillight was not working, an officer had the 
right to peer in the window, even with as 
flashlight, and seizure of a gun found therein 
was justified. United States v. Weatherspoon, 
82 F.3d 697, 1996 FED App. 127P, 1996 U.S. 
App. LEXIS 9858 (6th Cir. 1996). 

Where an officer stopped a vehicle for speed- 
ing and, while removing an open can of beer 
therefrom, noticed a bag containing marijuana, 
the plain view doctrine applied to such discov- 
ery and the officer had probable cause to search 
the vehicle. State v. Dougherty, 930 S.W.2d 85, 
1996 Tenn. Crim. App. LEXIS 166 (Tenn. Crim. 
App. 1996). 

The owner of a vehicle who entrusts a vehicle 
to the control of another person may have 
standing to object to a search of the vehicle if 
the facts indicate a subjective expectation of 
privacy. United States v. Jenkins, 92 F.3d 430, 
1996 FED App. 263P, 1996 U.S. App. LEXIS 
20181 (6th Cir. 1996), cert. denied, 520 U.S. 
1170, 117 S. Ct. 1436, 187 L. Ed. 2d 543, 1997 
U.S. LEXIS 2287 (1997). 

Because the “sweep” of the bus for narcotics 
involved neither a search nor seizure when the 
bag was removed from the overhead compart- 
ment, the fourth amendment rights of defen- 
dant were not implicated. United States v. 
Gant, 112 F.3d 239, 1997 FED App. 140P, 1997 
U.S. App. LEXIS 8058 (6th Cir. 1997). 
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A valid inventory search conducted by law 
enforcement officers according to standard pro- 
cedure may include the engine compartment of 
a vehicle. United States v. Lumpkin, 159 F.3d 
983, 1998 FED App. 330P, 1998 U.S. App. 
LEXIS 28140 (6th Cir. 1998). 

The fact that officers suspected that truck 
taken into custody contained evidence of drug 
trafficking did not render their inventory 
search invalid. United States v. Lumpkin, 159 
F.3d 983, 1998 FED App. 330P, 1998 U.S. App. 
LEXIS 28140 (6th Cir. 1998). 

Officers had probable cause to justify a war- 
rantless search of defendant’s vehicle where 
officers received information from an infor- 
mant, who had proven reliable in the past, that 
defendant’s husband would deliver cocaine, he 
would be driving either a small, white two-door 
car or a brown pickup truck, and the only 
non-conforming detail was that the driver was 
defendant, the wife of the person said to have 
been driving the car. A prudent officer, under 
the totality of circumstances, could reasonably 
conclude that defendant was acting as a courier 
for their intended target. State v. Perkins, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 840 
(Tenn. Crim. App. Aug. 10, 2005). 

Warrantless search of defendant’s entire ve- 
hicle and seizure of the gun was proper given 
that the officer had information that the sus- 
pect matching defendant’s description and driv- 
ing a similar car was armed, and defendant’s 
gun was visible from the officer’s vantage point. 
State v. Palmer, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 1266 (Tenn. Crim. App. Dec. 9, 
2005), appeal denied, — S.W.3d —,2006 Tenn. 
LEXIS 423 (Tenn. 2006). 

Counsel was not ineffective for failing to file a 
motion to suppress the items found in a search 
of petitioner’s car because the search was an 
inventory search on the police parking lot 
where petitioner stopped his car and was not in 
violation of his fourth amendment rights and 
specifically, the post-conviction court credited 
the testimony of trial counsel that he did not 
file to suppress the evidence obtained in the 
search because he did not feel a motion to 
suppress would have been successful. Roches- 
ter v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 453 (Tenn. Crim. App. June 8, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 1007 (Tenn. 2006). 


30. ——Conversations. 

U.S. Const. amend. 4 governs not only the 
seizure of tangible items, but extends as well to 
the recording of oral statements overheard 
without any “technical trespass under local 
property law.” Katz v. United States, 389 U.S. 
347, 88S. Ct. 507, 19 L. Ed. 2d 576, 1967 U.S. 
LEXIS 2 (1967). 

There was no expectation of privacy in tele- 
phone conversations in which the defendant did 
not participate where a law enforcement officer 
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answered telephone without identifying him- 
self while lawfully on the defendant’s premises 
executing an arrest warrant and received in- 
criminating information during the conversa- 
tion. United States v. Passarella, 788 F.2d 377, 
1986 U.S. App. LEXIS 24096 (6th Cir. 1986). 

Conversation is within the fourth amend- 
ment protections, and the use of electronic 
devices to capture it is a “search” within the 
meaning of the amendment. Mosher v. Hosk- 
ing, 715 F. Supp. 198, 1989 U.S. Dist. LEXIS 
6976 (M.D. Tenn. 1989). 

Defendants had no reasonable expectation 
that they could conduct a private conversation 
in the back of a police cruiser; thus, introduc- 
tion of a tape recording of their conversation 
was not error. State v. Morgan, 929 S.W.2d 380, 
1996 Tenn. Crim. App. LEXIS 99 (Tenn. Crim. 
App. 1996). 


31. ———Electronic Eavesdropping. 

When it is alleged that a prosecution is 
tainted by evidence obtained through illegal 
electronic eavesdropping, the burden is on de- 
fendant to show that the illegal wiretapping did 
take place, and then the burden of proof shifts 
to the state to show that none of the evidence to 
be introduced against defendant is “fruit of the 
poisonous tree,” but rather was gathered 
through a completely independent source, pur- 
suant to Nardone v. United States, 308 U.S. 
338, 60 S. Ct. 266, 84 L. Ed. 307, 1939 US. 
LEXIS 1132 (1939); Armstrong v. State, 555 
S.W.2d 870, 1977 Tenn. Crim. App. LEXIS 302 
(Tenn. Crim. App. 1977), cert. denied, 435 U.S. 
904, 98 S. Ct. 1450, 55 L. Ed. 2d 495, 1978 U.S. 
LEXIS 949 (1978). 

When it is alleged that a prosecution is 
tainted by evidence obtained through illegal 
electronic eavesdropping, in order for defen- 
dant to meet his burden of proving that the 
illegal eavesdropping did in fact occur, surveil- 
lance records as to which any petitioner has 
standing to object should be turned over to him 
by the state without being screened in camera 
by the trial judge, pursuant to Alderman v. 
United States, 394 U.S. 165, 89S. Ct. 961, 22 L. 
Ed. 2d 176, 1969 U.S. LEXIS 3287 (1969); 
Armstrong v. State, 555 S.W.2d 870, 1977 Tenn. 
Crim. App. LEXIS 302 (Tenn. Crim. App. 1977), 
cert. denied, 435 U.S. 904, 98 S. Ct. 1450, 55 L. 
Ed. 2d 495, 1978 U.S. LEXIS 949 (1978). 

So long as one of the participants to an 
electronically recorded conversation consents 
to the procedure, there exists no constitutional 
infringement. State v. Mosher, 755 S.W.2d 464, 
1988 Tenn. Crim. App. LEXIS 204 (Tenn. Crim. 
App. 1988). 

The recording of conversations between a 
confidential informant and an accused does not 
violate the federal or Tennessee constitution 
and information received by deputy sheriff 
monitoring and recording conversations be- 
tween the defendant and the confidential infor- 
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mants was not the result of an unreasonable 
search and seizure and could be used to estab- 
lish probable cause for the issuance of a search 
warrant. State v. Vanderford, 980 S.W.2d 390, 
1997 Tenn. Crim. App. LEXIS 1249 (Tenn. 
Crim. App. 1997). 


32. ——Luggage. 

While a passenger on a common carrier has a 
reasonable expectation that the contents of his 
luggage will not be exposed absent consent or a 
search warrant, this expectation of privacy 
does not extend to the exterior of or airspace 
surrounding the luggage. United States v. Guz- 
man, 75 F.3d 1090, 1996 FED App. 55P (6th 
Cir.), 1996 U.S. App. LEXIS 2569 (6th Cir. 
1996), cert. denied, 519 U.S. 906, 117 S. Ct. 266, 
186 L. Ed. 2d 190, 1996 U.S. LEXIS 6042 
(1996). 

A reasonable person who consents to a search 
of one of his or her bags would not expect the 
officer to repeat the request for consent before 
examining each item encountered in the bag. 
That approach would be unduly burdensome, 
and inconsistent with the objective reasonable- 
ness standard. United States v. Gant, 112 F.3d 
239, 1997 FED App. 140P, 1997 U.S. App. 
LEXIS 8058 (6th Cir. 1997). 

An airline was justified in making an X-ray 
search of the defendant’s suitcase to detect 
guns and explosives where the defendant told 
an airport ticket agent that “the bomb was in 
the bag yesterday.” The subsequent physical 
search of the suitcase was justified by the X-ray 
scan’s suggestion of a gun in the suitcase and 
the defendant’s statement that he had a gun in 
the suitcase. United States v. Krug, 34 F. Supp. 
2d 1064, 1999 U.S. Dist. LEXIS 1463 (M.D. 
Tenn. 1999). 


33. ——Mail. 

The opening of sealed letters in the mails is a 
violation of U.S. Const. amend. 4. Ex parte 
Jackson, 96 U.S. 727, 24 L. Ed. 877, 1877 U.S. 
LEXIS 1718 (1877). 

The use as evidence of letters written by a 
convict and turned over to the warden without 
coercion in accordance with the practice and 
discipline of the institution is not prohibited by 
U.S. Const. amend. 4. Stroud v. United States, 
251 U.S. 15, 40 S. Ct. 50, 64 L. Ed. 103, 1919 
U.S. LEXIS 1862 (1919), rehearing denied, 251 
U.S. 380, 40S. Ct. 176, 64 L. Ed. 317, 1920 U.S. 
LEXIS 1700 (1920). 

First class mail is within the scope of the 
protection against unreasonable searches and 
seizures; however, trustee in bankruptcy who 
was unable to locate assets of debtor was al- 
lowed to redirect debtor’s mail. Norwood v. 
Crabtree, 37 B.R. 426, 1984 Bankr. LEXIS 6277 
(Bankr. E.D. Tenn. 1984). 

Redirection by trustee in bankruptcy of debt- 
or’s secretary’s mail would have been an unac- 
ceptable intrusion into the secretary’s right to 
be free from unreasonable searches and sei- 
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zures; however, redirection of mail sent to sec- 
retary which was directed to debtor would be 
subject to redirection. Norwood v. Crabtree, 37 
B.R. 430, 1984 Bankr. LEXIS 6235 (Bankr. E.D. 
Tenn. 1984). 

It was not a violation of defendant’s first 
amendment right to freedom of speech nor his 
fourth amendment right to be free from unrea- 
sonable search and seizure to have all of defen- 
dant’s incoming and outgoing mail (except that 
addressed to attorneys and the courts) read to 
see if defendant posed any security problems or 
threatened the safety of prison employees or 
other inmates. The letters were copied and 
replaced in their envelopes and then returned 
to the prison post office. State v. Taylor, 771 
S.W.2d 387, 1989 Tenn. LEXIS 135 (Tenn. 
1989), rehearing denied, — S.W.2d —, 1989 
Tenn. LEXIS 255 (Tenn. May 30, 1989), cert. 
denied, 497 U.S. 1031, 110 S. Ct. 3291, 111 L. 
Ed. 2d 799, 1990 U.S. LEXIS 3552 (1990). 


34. ——Open Fields. 

The search of open fields does not come 
within the prohibition of U.S. Const. amend. 4. 
Koth v. United States, 16 F.2d 59, 1926 U.S. 
App. LEXIS 3751 (9th Cir. 1926). 

Where police observed defendant’s activities 
relating to the cultivation of marijuana, from 
within the boundaries of defendant’s farm 
without a warrant, they violated his right of 
privacy, despite the fact that the marijuana was 
growing in the open fields. State v. Wert, 550 
S.W.2d 1, 1977 Tenn. Crim. App. LEXIS 261 
(Tenn. Crim. App. 1977). 

Where the defendants were seized on an open 
lot after having been observed unloading a 
stolen truck cab on the lot which was an open 
area in which the defendants exhibited no ex- 
pectation of privacy and in which they dis- 
claimed any interest, the public was not ex- 
cluded and the defendants’ activities were 
observed from off the premises, a warrant was 
not needed. Delay v. State, 563 S.W.2d 905, 
1977 Tenn. Crim. App. LEXIS 267 (Tenn. Crim. 
App. 1977). 

Portion of defendants’ farm which was pri- 
marily wild and unoccupied land was not pro- 
tected from warrantless search by either the 
federal or state constitution. State v. Doelman, 
620 S.W.2d 96, 1981 Tenn. Crim. App. LEXIS 
364 (Tenn. Crim. App. 1981). 


35. ——Papers. 

The fact that papers are obtained by illegal 
proceedings under a warrant of search and 
seizure does not prevent the use of such papers 
as evidence when they are competent and per- 
tinent to the issue. Adams v. New York, 192 
U.S. 585, 248. Ct. 372, 48 L. Ed. 575, 1904 U.S. 
LEXIS 974 (1904). 

The compelling of common carriers to pro- 
duce contracts entered into by competing com- 
panies, and requiring persons to testify con- 
cerning the same, is not in violation of U.S. 
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Const. amend. 4 or U.S. Const. amend. 5. In- 
terstate Commerce Com. v. Baird, 194 U.S. 25, 
24 S. Ct. 563, 48 L. Ed. 860, 1904 U.S. LEXIS 
915 (1904). 

Courts may compel the production of docu- 
mentary evidence by subpoenas duces tecum. 
Hale v. Henkel, 201 U.S. 48, 26 S. Ct. 370, 50 L. 
Ed. 652, 1906 U.S. LEXIS 1815 (1906). 

Requiring the making of reasonable tax re- 
turns is not a violation of U.S. Const. amend. 4. 
Flint v. Stone Tracy Co., 220 U.S. 107, 31S. Ct. 
342, 55 L. Ed. 389, 1911 U.S. LEXIS 1664 
(1911). 

Former officers of a dissolved corporation are 
not subjected to an unreasonable search and 
seizure by enforced production before grand 
jury of all books and papers in their possession. 
Wheeler v. United States, 226 U.S. 478, 33 S. 
Ct. 158, 57 L. Ed. 309, 1913 U.S. LEXIS 2255 
(1913); Grant v. United States, 227 U.S. 74, 33 
S. Ct. 190, 57 L. Ed. 423, 1913 U.S. LEXIS 2277 
(1913). 

Warrant authorizing seizure of liquors, and 
articles for manufacture thereof, does not jus- 
tify seizure of books and papers. Marron v. 
United States, 274 U.S. 727, 47S. Ct. 574, 71 L. 
Ed. 1315, 1927 U.S. LEXIS 108 (1927). 

When private papers are unlawfully taken 
from the residence of a person charged with a 
criminal offense, and he makes application to 
the court to require the officers of the court 
having possession of such papers to return the 
same to the accused and such application is 
denied, it is error to allow such papers to be 
introduced in evidence on the trial of the ac- 
cused over his objection. Weeks v. United 
States, 232 U.S. 383, 34 S. Ct. 341, 58 L. Ed. 
652, 1914 U.S. LEXIS 1368 (1914). 

The constitutional requirement that war- 
rants must particularly describe the “things to 
be seized” is to be accorded the most scrupulous 
exactitude when the “things” are books and the 
basis for their seizure is the ideas which they 
contain. Anthony v. Carter, 541 S.W.2d 157, 
1976 Tenn. LEXIS 541 (Tenn. 1976). 

The fourth amendment does not guarantee to 
a person security against search, reasonable or 
unreasonable, in papers, here medical records, 
which are not that person’s property and are 
not in his possession. State v. Fears, 659 S.W.2d 
370, 1983 Tenn. Crim. App. LEXIS 413 (Tenn. 
Crim. App. 1983). 

Defendant enjoyed no fourth amendment 
protections of his medical records in possession 
of and owned by health center; and issuance of 
subpoena to third party to obtain records of 
that party did not violate defendant’s rights. 
State v. Fears, 659 S.W.2d 370, 1983 Tenn. 
Crim. App. LEXIS 413 (Tenn. Crim. App. 1983). 

Parties cannot be compelled to produce pri- 
vate papers to be used against them in actions 
of a criminal or penal nature. Boyd v. United 
States, 116 U.S. 616, 6S. Ct. 524, 29 L. Ed. 746, 
1886 U.S. LEXIS 1806 (1886). 
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Defendant had no expectation of privacy in 
the telephone records owned by and in the 
possession of the telephone company. The 
fourth amendment does not protect a person 
against unreasonable search or seizure of pa- 
pers not in that person’s possession. State v. 
Hodgkinson, 778 S.W.2d 54, 1989 Tenn. Crim. 
App. LEXIS 161 (Tenn. Crim. App. 1989), ap- 
peal denied, — S.W.2d —, 1989 Tenn. LEXIS 
300 (Tenn. June 5, 1989). 


36. ——Premises. 

A warrant is required for the inspection of 
offices and other areas where the operator has a 
general expectation of privacy. Marshall v. Noli- 
chuckey Sand Co., 606 F.2d 693, 1979 U.S. App. 
LEXIS 11381 (6th Cir. Tenn. 1979), cert. de- 
nied, 446 U.S. 908, 100 S. Ct. 1835, 64 L. Ed. 2d 
261, 1980 U.S. LEXIS 2155 (1980). 

An officer who observed marijuana growing 
illegally by defendant’s front door did not ob- 
tain his information through illegal trespass, 
since it cannot be said a person has an expec- 
tation of privacy in the area in the front of his 
residence which leads from the public way to 
the front door. State v. Baker, 625 S.W.2d 724, 
1981 Tenn. Crim. App. LEXIS 396 (Tenn. Crim. 
App. 1981), overruled, State v. Holt, 691 S.W.2d 
520, 1984 Tenn. LEXIS 865 (Tenn. 1984). 

Abandonment of premises by tenant, by it- 
self, would not cause tenant’s privacy interest 
to shift automatically to owner like some rever- 
sionary property interest for purposes of chal- 
lenging warrantless searches of the building. 
State v. Smith, 656 S.W.2d 882, 1983 Tenn. 
Crim. App. LEXIS 405 (Tenn. Crim. App. 1983). 

Merely being the owner of rental property 
and maintaining an active effort to collect in- 
surance proceeds on account of fire did not 
create a reasonable expectation of privacy in 
the house for purposes of challenging a war- 
rantless search. State v. Smith, 656 S.W.2d 882, 
1983 Tenn. Crim. App. LEXIS 405 (Tenn. Crim. 
App. 1983). 

Defendants had no justified expectation of 
privacy in common hallway of apartment build- 
ing, and therefore it was not a constitutionally 
protected area. State v. Taylor, 763 S.W.2d 756, 
1988 Tenn. Crim. App. LEXIS 426 (Tenn. Crim. 
App. 1988). 

Although U.S. Const. amend. 4 provides pro- 
tection in a variety of venues, in none is the 
zone of privacy more clearly defined than when 
bounded by the unambiguous physical dimen- 
sions of an individual’s home; U.S. Const. 
amend. 4 has drawn a firm line at the entrance 
to the house, and absent exigent circumstances, 
that threshold may not reasonably be crossed 
without a warrant. Davenport v. Simmons, 192 
F, Supp. 2d 812, 2001 U.S. Dist. LEXIS 23195 
(W.D. Tenn. 2001). 

Trial court did not err in finding that defen- 
dant maintained standing and a reasonable 
expectation of privacy in an outbuilding located 
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outside of his property boundary because he 
leased it, kept it secured, and exhibited a sub- 
jective expectation that the outbuilding would 
remain free from governmental intrusion; how- 
ever, with regard to the area surrounding the 
leased outbuilding, defendant had not main- 
tained a reasonable expectation of privacy and 
denied a possessory interest in the evidence 
seized from that area, and therefore, the trial 
court properly declined to suppress that evi- 
dence. State v. Hayes, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 899 (Tenn. Crim. App. Aug. 
22, 2005). 


37. —-—Things Held Out to the Public. 

A person has no legitimate expectation of 
privacy in information the person voluntarily 
turns over to third parties. United States v. 
Moss, 175 F. Supp. 2d 1067, 2001 U.S. Dist. 
LEXIS 20938 (M.D. Tenn. 2001). 


38. ——Trash. 

Police do not act in violation of U.S. Const. 
amend. 4 when, through a prior arrangement 
with the regular trash collector, they obtain, 
open, and search through trash containers left 
for collection in an area readily accessible to the 
public. United States v. Moss, 175 F. Supp. 2d 
1067, 2001 U.S. Dist. LEXIS 20938 (M.D. Tenn. 
2001). 

A person is considered to have forfeited any 
reasonable expectation of privacy in person’s 
trash when the person knowingly exposes the 
trash by making it “readily accessible” to the 
public. United States v. Moss, 175 F. Supp. 2d 
1067, 2001 U.S. Dist. LEXIS 20938 (M.D. Tenn. 
2001). 

When the designated time for garbage collec- 
tion arrives, a person loses any legitimate ex- 
pectation of privacy in the items discarded in 
the person’s trash, regardless of whether trash 
is located within the curtilage or outside of the 
curtilage, and without regard for whether or 
not the garbage is readily accessible to the 


' general public. United States v. Moss, 175 F. 


Supp. 2d 1067, 2001 U.S. Dist. LEXIS 20938 
(M.D. Tenn. 2001). 


39. —Search. 

Success of search in revealing evidence of 
violation of law is immaterial so far as the 
validity of the search is concerned. Byars v. 
United States, 273 U.S. 28, 47S. Ct. 248, 71 L. 
Ed. 520, 1927 U.S. LEXIS 679 (1927). 

A “search” as applied under this provision 
means searches and seizures by an examina- 
tion of a person’s home, buildings, premises, his 
person or the like with a view of discovering 
contraband, illicit stolen property or some evi- 
dence of guilt to be used in a criminal prosecu- 
tion against him and implies invasion and 
quest which in turn implies some sort of force, 
actual or constructive, much or little. Lester v. 
State, 216 Tenn. 615, 393 S.W.2d 288, 1965 
Tenn. LEXIS 606 (1965). 
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Inserting and turning a key to determine 
whether it fits a lock is not an unlawful search 
and seizure. Cole v. State, 858 S.W.2d 915, 1993 
Tenn. Crim. App. LEXIS 102 (Tenn. Crim. App. 
1993). 

Search was proper as a search incident to an 
arrest where before defendant exited his auto- 
mobile, the officers had signalled confrontation 
by turning on their blue lights, pulling defen- 
dant over to the side of the road, and asking 
defendant to step out of his automobile. United 
States v. Hudgins, 52 F.3d 115, 1995 FED App. 
118P, 1995 U.S. App. LEXIS 9072 (6th Cir. 
1995), cert. denied, 516 U.S. 891, 1165S. Ct. 237, 
133 L. Ed. 2d 165, 1995 U.S. LEXIS 6496 
(1995). 

A law enforcement agent may conduct a pat- 
down search to find weapons where the agent 
has reason to believe that the person being 
dealt with an armed and dangerous individual. 
United States v. Bohannon, 225 F.3d 615, 2000 
FED App. 266P, 2000 U.S. App. LEXIS 19014 
(6th Cir. 2000). 

The use of a thermal imager by police was a 
search within the scope of U.S. Const. amend. 
4. United States v. Elkins, 95 F. Supp. 2d 796, 
2000 U.S. Dist. LEXIS 9154 (W.D. Tenn. 2000), 
affd in part, rev'd in part, 300 F.3d 638, 2002 
FED App. 262P (6th Cir.), 2002 U.S. App. 
LEXIS 15471 (6th Cir. Tenn. 2002). 

Thermal imaging is not an unconstitutional 
search. State v. Norris, 47 S.W.3d 457, 2000 
Tenn. Crim. App. LEXIS 487 (Tenn. Crim. App. 
2000). 

Within the meaning of U.S. Const. amend. 4, 
the term “search” is not to be read in a literal 
fashion; rather “search” is understood to be an 
invasion of a reasonable or legitimate expecta- 
tion of privacy. State v. Ross, 49 S.W.3d 833, 
2001 Tenn. LEXIS 563 (Tenn. 2001). 


40. ——Aerial Overflight. 

Where the officers were present in a helicop- 
ter at 1,800 feet above the terrain, within the 
navigable air space of the United States, a 
place they had a perfect legal right to be and 
from their vantage point they observed unhar- 
vested marijuana in the field, and as they 
approached, they saw defendants tending their 
crop, having observed a felony being committed 
in their presence, the officers clearly were jus- 
tified in descending to the ground to arrest the 
defendants. State v. Layne, 623 S.W.2d 629, 
1981 Tenn. Crim. App. LEXIS 381 (Tenn. Crim. 
App. 1981), overruled, State v. Holt, 691 S.W.2d 
520, 1984 Tenn. LEXIS 865 (Tenn. 1984). 

Aerial overflights did not constitute a search 
within the meaning of U.S. Const. amend. 4. 
State v. Roode, 643 S.W.2d 651, 1982 Tenn. 
LEXIS 441 (Tenn. 1982). 

The court adopted the holding of California v. 
Ciraolo, 476 U.S. 207, 106 S. Ct. 1809, 90 
L.Ed.2d 210, 1986 U.S. LEXIS 154 (1986), that 
insofar as aerial search is concerned, U.S. 


CONSTITUTION OF THE UNITED STATES 


200 


Const. amend. 4 is not violated by an aerial 
observation, without a warrant, of marijuana 
growing in a fenced-in back yard within the 
curtilage of defendant’s home where the obser- 
vation by the officers takes place within public 
navigable air space in a physically non-intru- 
sive manner repeating the holding of Katz v. 
United States, 389 U.S. 347, 88 S. Ct. 507, 19 
L.Ed.2d 576, 1967 U.S. LEXIS 2 (1967), that 
what a person knowingly exposes to the public, 
even in his own home or office, is not a subject 
of fourth amendment protection. State v. Prier, 
725 S.W.2d 667, 1987 Tenn. LEXIS 1055 (Tenn. 
1987). 


41. —-—Body Searches. 

The mere fact that a stop may be justified 
under U.S. Const. amend. 4, because of reason- 
able and articulable facts that lead to a suspi- 
cion that the defendant has been or is engaged 
in criminal activity is not itself alone enough to 
permit a search of the person for weapons. 
United States v. Cotton, 708 F. Supp. 841, 1989 
U.S. Dist. LEXIS 2706 (W.D. Tenn. 1989). 

Where a defendant had just disembarked 
from a plane where it was very difficult to have 
a weapon because of security devices, the police 
had only lost sight of defendant for an ex- 
tremely short time, if at all, and officer did not 
search defendant’s groin area for weapons, evi- 
dence was sufficient to find that a reasonable 
officer would not have been concerned about 
safety, and search of defendant leading to his 
arrest was unlawful. United States v. Kelly, 913 
F.2d 261, 1990 U.S. App. LEXIS 15762 (6th Cir. 
1990). 

A prison visitor has the right to be free from 
a visual body cavity search in the absence of 
reasonable suspicion that he is carrying contra- 
band. Daugherty v. Campbell, 935 F.2d 780, 
1991 U.S. App. LEXIS 11776 (6th Cir. 1991), 
cert. denied, 502 U.S. 1060, 112 S. Ct. 939, 117 
L. Ed. 2d 110, 1992 U.S. LEXIS 460 (1992). 


42. ——-—Alcohol Testing. 

Procedures for testing whether on-duty 
school employees were under the influence of 
alcohol did not render the testing unconstitu- 
tional, but the low threshold (.02) for a positive 
result raised constitutional concerns requiring 
remand to determine whether the .02 level was 
reasonably related to the purpose of the testing. 
Knox County Educ. Ass’n v. Knox County Bd. of 
Educ., 158 F.3d 361, 1998 FED App. 300P, 1998 
U.S. App. LEXIS 24131 (6th Cir. 1998), cert. 
denied, 528 U.S. 812, 120 S. Ct. 46, 145 L. Ed. 
2d 41, 1999 U.S. LEXIS 4848 (1999). 


43. —-——Blood Samples. 

Taking of blood sample from unconscious 
defendant was not an unreasonable search in 
violation of U.S. Const. amend. 4, where the 
officer had ample cause to believe that defen- 
dant was under the influence of alcohol; the 
method of testing was safe and reasonable and 
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administered by qualified personnel, and it was 
done only after there was a reasonable basis to 
effect the “search and seizure.” United States v. 
Berry, 866 F.2d 887, 1989 U.S. App. LEXIS 891 
(6th Cir. 1989). 

Requirement that defendant submit to a 
blood test rather than a breath test did not 
constitute unreasonable search and seizure. 
State v. Greene, 929 S.W.2d 376, 1995 Tenn. 
Crim. App. LEXIS 815 (Tenn. Crim. App. 1995), 
appeal denied, — S.W.2d —, 1996 Tenn. LEXIS 
233 (Tenn. Apr. 1, 1996). 

In defendant’s aggravated rape case, the 
court did not err when it denied his motion to 
suppress the warrantless taking of his blood 
while in custody on an unrelated offense and 
the identification of his DNA profile from the 
DNA databank because defendant fell within 
the parameters of T.C.A. § 40-35-321(d) in that 
he was convicted of a felony on December 8, 
2000, and the blood draw from defendant, and 
its subsequent analysis, were reasonable under 
all of the circumstances. State v. Cannon, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 994 
(Tenn. Crim. App. Dec. 27, 2006). 


44, ———Drug testing. 

Even assuming construction contractor em- 
ployed by government to service nuclear weap- 
ons plant was a government actor, such con- 
tractor’s conducting of random, mandatory 
drug tests did not constitute unreasonable 
searches as risks to national security and 
safety were high, employees were forewarned, 
and tests were unobserved, confidential and not 
repeated unnecessarily. Ensor v. Rust Eng’g 
Co., 704 F. Supp. 808, 1989 U.S. Dist. LEXIS 
849 (E.D. Tenn. 1989), affd without opinion, 
935 F.2d 269, 1991 U.S. App. LEXIS 18001 (6th 
Cir. Tenn. 1991). 

Compelling a defendant who has raised an 
insanity defense to submit to a court-ordered 
psychiatric examination to rebut evidence of a 
mental condition introduced by the defendant 
does not violate the defendant’s privilege 
against self-incrimination. State v. Huskey, 964 
S.W.2d 892, 1998 Tenn. LEXIS 119 (Tenn. 
1998), rehearing denied, — S.W.2d —, 1998 
Tenn. LEXIS 287 (Tenn. May 18, 1998), rehear- 
ing denied, 969 S.W.2d 917, 1998 Tenn. LEXIS 
358 (Tenn. 1998), rehearing denied, — S.W.3d 
—, 2003 Tenn. Crim. App. LEXIS 853 (Tenn. 
Crim. App. Oct. 8, 2003), application denied, — 
S.W.3d —, 2003 Tenn. LEXIS 127 (Tenn. Feb. 
18, 2003). 

The expectation of privacy associated with 
not submitting to a drug test may be dimin- 
ished if the employee participates in a heavily 
regulated industry, and the entire focus of the 
regulations need not be on the employees them- 
selves, or relate to safety per se, in order for the 
industry to be considered heavily regulated. 
Knox County Educ. Ass’n v. Knox County Bd. of 
Educ., 158 F.3d 361, 1998 FED App. 300P, 1998 
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U.S. App. LEXIS 24131 (6th Cir. 1998), cert. 
denied, 528 U.S. 812, 120 S. Ct. 46, 145 L. Ed. 
2d 41, 1999 U.S. LEXIS 4848 (1999). 


45. ———tUrinalysis. 

A urinalysis is a search and seizure within 
the meaning of U.S. Const. amend. 4. Smith v. 
White, 666 F. Supp. 1085, 1987 U.S. Dist. 
LEXIS 7335 (E.D. Tenn. 1987), aff'd without 
opinion, 857 F.2d 1475, 1988 U.S. App. LEXIS 
12194 (6th Cir. Tenn. 1988). 

Action of investigators in subjecting certain 
employees of nuclear power plant to urinalysis 
was reasonable in both its inception and its 
scope and did not violate U.S. Const. amend. 4. 
Smith v. White, 666 F. Supp. 1085, 1987 U.S. 
Dist. LEXIS 7335 (E.D. Tenn. 1987), affd with- 
out opinion, 857 F.2d 1475, 1988 U.S. App. 
LEXIS 12194 (6th Cir. Tenn. 1988). 

Mandatory urinalysis testing, conducted pur- 
suant to state action, infringes an employee’s 
reasonable expectation of privacy and therefore 
constitutes a search under U.S. Const. amend. 
4. Penny v. Kennedy, 915 F.2d 1065, 1990 U.S. 
App. LEXIS 17433 (6th Cir. 1990). 

Urine tests of police officers by police depart- 
ment for the presence of illegal drugs must be 
given on reasonable suspicion, their scope must 
be related to their objective, and they must not 
be excessively intrusive. Penny v. Kennedy, 915 
F.2d 1065, 1990 U.S. App. LEXIS 17433 (6th 
Cir. 1990). 

Suspicion-based drug testing depending on 
enumerated requirements for reasonable cause 
sufficiently limited the discretion of officials 
administering the rule, and because the testing 
was clearly based upon a finding of individual- 
ized suspicion, that portion of the testing policy 
comported with the requirements of U.S. Const. 
amend. 4. Knox County Educ. Ass’n v. Knox 
County Bd. of Educ., 158 F.3d 361, 1998 FED 
App. 300P, 1998 U.S. App. LEXIS 24131 (6th 
Cir. 1998), cert. denied, 528 U.S. 812, 120S. Ct. 
46, 145 L. Ed. 2d 41, 1999 U.S. LEXIS 4848 
(1999). 

Public interests in subjecting teachers to uri- 
nalysis drug testing clearly outweighed teach- 
ers’ privacy interest where: (1) The drug testing 
regime was circumscribed, narrowly tailored, 
and not overly intrusive, whether in its moni- 
toring procedures or in its disclosure require- 
ments; (2) It was a one-time test, with advance 
notice, with no random testing component; and 
(3) The school system in which the teachers 
worked was heavily regulated, particularly as 
to drug usage. Knox County Educ. Ass’n v. Knox 
County Bd. of Educ., 158 F.3d 361, 1998 FED 
App. 300P, 1998 U.S. App. LEXIS 24131 (6th 
Cir. 1998), cert. denied, 528 U.S. 812, 120S. Ct. 
46, 145 L. Ed. 2d 41, 1999 U.S. LEXIS 4848 
(1999). 


46. ———<X-Rays. 
An order of the trial judge on petition of the 
state permitting x-rays of the defendant is not a 
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constitutionally acceptable substitute for a 
search warrant. State v. Mabon, 648 S.W.2d 
271, 1982 Tenn. Crim. App. LEXIS 483 (Tenn. 
Crim. App. 1982). 


47, —-—Canine Sweep. 

A “canine sweep” is a procedure by which an 
officer’s trained and certified drug detection dog 
sniffs a suspected area for the presence of 
narcotics. State v. England, 19 S.W.3d 762, 
2000 Tenn. LEXIS 287 (Tenn. 2000). 

A canine sweep around the perimeter of a 
legally detained vehicle does not constitute a 
search and thus need not be supported by 
probable cause or reasonable suspicion. State v. 
England, 19 S.W.3d 762, 2000 Tenn. LEXIS 287 
(Tenn. 2000). 

The act of producing a narcotics dog with the 
obvious and stated intent of conducting a drug 
sniff was found to be tantamount to a seizure 
where the purposes of the initial stop were 
concluded and the police officers lacked any 
reasonable suspicion of criminal activity. 
United States v. Page, 154 F. Supp. 2d 1320, 
2001 U.S. Dist. LEXIS 10789 (M.D. Tenn. 
2001). 


48. ——lIllegal Search. 

Where persons were arrested for disorderly 
conduct and while in custody, the officers hav- 
ing received information of a robbery, and with- 
out obtaining a search warrant, searched their 
automobile and their motel room where they 
found evidence connecting them with the rob- 
bery, the search was illegal. Ellis v. State, 211 
Tenn. 321, 364 S.W.2d 925, 1963 Tenn. LEXIS 
353 (1963); Shafer v. State, 214 Tenn. 416, 381 
S.W.2d 254, 1964 Tenn. LEXIS 491 (1964), cert. 
denied, 379 U.S. 979, 85 S. Ct. 683, 13 L. Ed. 2d 
570, 1965 U.S. LEXIS 2159 (1965). 

Search warrant authorizing police to search 
premises of defendant did not authorize police 
to seize purse of visitor where the officers 
executing the warrant knew or should have 
known: (1) That the visitor rather than the 
defendant owned the purse; and (2) That, under 
the circumstances, there was no opportunity for 
anyone to have hidden the cocaine suspected to 
be on the premises. State v. Thomas, 818 
S.W.2d 350, 1991 Tenn. Crim. App. LEXIS 204 
(Tenn. Crim, App. 1991), appeal denied, — 
S.W.2d —, 1991 Tenn. LEXIS 350 (Tenn. Sept. 


9, 1991), appeal denied, State v. Lentz, —_ 


S.W.2d —, 1991 Tenn. LEXIS 353 (Tenn. Sept. 
9.1991). 

Where search warrant commanded police to 
search a house for marijuana plants, the offic- 
ers exceeded the scope of the search warrant by 
waiting in the house for more time than was 
reasonably necessary to execute the warrant 
for the specific purpose of arresting anyone who 
came to take care of the marijuana plants; 
therefore, nothing seized after the officers ex- 
ceeded the scope of the search warrant was 
admissible. United States v. Corrado, 803 F. 
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Supp. 1280, 1992 U.S. Dist. LEXIS 16031 (M.D. 
Tenn. 1992). 

State failed to carry its burden of proof that a 
presumptively unreasonable search was valid 
where the record revealed only that defendant, 
after summoning assistance from law enforce- 
ment, was handcuffed at his own residence 
after officers observed a gun in the residence, 
where: (1) There was no evidence that officers 
had probable cause to believe defendant had 
committed any crime or that, beyond the pres- 
ence of the gun in the residence, defendant 
posed any threat to the officers; (2) There was 
no proof that only the rather drastic measure of 
handcuffing defendant would have ensured the 
safety of the officers; and (3) There was no proof 
in the record concerning any of the other con- 
siderations courts should use in evaluating the 
validity of consent to a warrantless and, there- 
fore, presumptively unreasonable search. State 
v. Leinart, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 953 (Tenn. Crim. App. Aug. 31, 2005). 


49. ~——Impounded Possessions. 

If an automobile could have been searched on 
the street, it could later be searched after being 
impounded, without the necessity of a warrant. 
Hawkins v. State, 543 S.W.2d 606, 1976 Tenn. 
Crim. App. LEXIS 318 (Tenn. Crim. App. 1976). 

Where police stopped defendant’s car, im- 
pounded it and later searched it the question of 
the validity of the search cannot be reached 
until the validity of the initial stop has been 
established. Hawkins v. State, 543 S.W.2d 606, 
1976 Tenn. Crim. App. LEXIS 318 (Tenn. Crim. 
App. 1976). 

Federal court criticized practice whereby 
county sheriff and his deputies took charge of 
and searched private motor vehicles found un- 
attended on the sides of public roads where it 
appeared that the only guidance in impounding 
motor vehicles was the individual officer’s judg- 
ment that vehicles were impounded as a sub- 
terfuge for a criminal investigation and that 
the officers rummaged through documents 
found therein. United States v. Steadman, 456 
F. Supp. 585, 1978 U.S. Dist. LEXIS 18731 
(E.D. Tenn.), affd without opinion, 578 F.2d 
1382 (6th Cir. 1978); Stelling v. International 
Brotherhood of Electrical Workers, 587 F.2d 
1379, 1978 U.S. App. LEXIS 6834 (9th Cir. 
1978), cert. denied, 442 U.S. 944, 99S. Ct. 2890, 
61 L. Ed. 2d 315, 1979 U.S. LEXIS 2209 (1979). 

Where state is offering evidence disclosed by 
arresting officer’s “inventory search” of vehicle 
and admissibility of evidence depends upon the 
legality of the impoundment, the burden is 
upon the state to justify the impoundment by 
demonstrating compliance with the rule of rea- 
sonable necessity set out in Drinkard v. State, 
584 S.W.2d 650, 1979 Tenn. LEXIS 463 (Tenn. 
1979), and other case law. State v. Lunsford, 
655 S.W.2d 921, 1983 Tenn. LEXIS 785 (Tenn. 
1983). 
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A search of an automobile pursuant to police 
impoundment was an unreasonable search 
when the defendant was arrested for driving 
while intoxicated and was sufficiently compe- 
tent to authorize a companion to take custody 
of the automobile as an alternative to police 
impoundment. Drinkard v. State, 584 S.W.2d 
650, 1979 Tenn. LEXIS 463 (Tenn. 1979). 

If the circumstances that bring the automo- 
bile to the attention of the police in the first 
place are such that the driver, even though 
arrested, is able to make his or her own ar- 
rangements for custody of the vehicle, or if the 
vehicle can be parked and locked without ob- 
structing traffic or endangering the public, the 
police should permit the action to be taken 
rather than impound the car against the will of 
the driver and then search it. Drinkard v. State, 
584 S.W.2d 650, 1979 Tenn. LEXIS 463 (Tenn. 
1979). 

Just cause to arrest the driver is not enough 
alone; there must also be reasonable cause to 
take his vehicle into custody. Drinkard v. State, 
584 S.W.2d 650, 1979 Tenn. LEXIS 463 (Tenn. 
1979). 

It is proper, when inventorying a lawfully 
impounded automobile, to open closed contain- 
ers in order to itemize the contents. State v. 
Glenn, 649 S.W.2d 584, 1983 Tenn. LEXIS 776 
(Tenn. 1983). 

The purpose of an inventory is to protect the 
property of the owner and to protect officers 
from claims by the owner that the property was 
damaged; therefore, an officer cannot be justi- 
fied in breaking into and damaging property in 
order to conduct an inventory search. State v. 
Cabage, 649 S.W.2d 589, 1983 Tenn. LEXIS 772 
(Tenn. 1983). 

It is constitutionally permissible for police 
officers to inventory the contents of a lawfully 
impounded automobile without a search war- 
rant as long as it is in accordance with routine 
administrative procedures. State v. Watkins, 
827 S.W.2d 293, 1992 Tenn. LEXIS 223 (Tenn. 
1992). 

Search of arrested defendant’s briefcase by 
police officer in charge of police property room 
fell within the inventory search exception to 
U.S. Const. amend. 4, where the officer, pursu- 
ant to police station policy, opened the briefcase 
to verify the presence of the property listed on 
the inventory form and looked into folders to 
check for cash or other valuables. United States 
v. Krug, 34 F. Supp. 2d 1064, 1999 U.S. Dist. 
LEXIS 1463 (M.D. Tenn. 1999). 

The fourth amendment permits impound- 
ment decisions and inventory searches that are 
objectively justifiable, regardless of an officer’s 
subjective intent. United States v. Kimes, 246 
F.3d 800, 2001 FED App. 112P, 2001 U.S. App. 
LEXIS 6214 (6th Cir. 2001), cert. denied, 534 
U.S. 1085, 122 S. Ct. 823, 151 L. Ed. 2d 705, 
2002 U.S. LEXIS 317 (2002). 


AMENDMENTS 


Amend. 4 


An officer’s use of discretion in implementing 
agency guidelines regarding the conduct of an 
inventory search does not necessarily violate 
U.S. Const. amend. 4. United States v. Kimes, 
246 F.3d 800, 2001 FED App. 112P, 2001 U.S. 
App. LEXIS 6214 (6th Cir. 2001), cert. denied, 
534 U.S. 1085, 122 S. Ct. 823, 151 L. Ed. 2d 
705, 2002 U.S. LEXIS 317 (2002). 

The Veterans Administration’s policy of list- 
ing only “valuable” items is not impermissible, 
and neither is a measure of flexibility regarding 
the implementation of that policy. United 
States v. Kimes, 246 F.3d 800, 2001 FED App. 
112P, 2001 U.S. App. LEXIS 6214 (6th Cir. 
2001), cert. denied, 534 U.S. 1085, 122 S. Ct. 
823, 151 L. Ed. 2d 705, 2002 U.S. LEXIS 317 
(2002). 


50. ——Routine Searches. 

Inspection of packages and briefcases of per- 
sons entering United States courthouse did not 
violate U.S. Const. amend. 4. Barrett v. Kunzig, 
331 F. Supp. 266, 1971 U.S. Dist. LEXIS 12095 
(M.D. Tenn. 1971), cert. denied, 409 U.S. 914, 
93'S, Ct.) 232) 134 L. Ed) 2d. 175,,.1972, U.S. 
LEXIS 1080 (1972). 


51. —Seizure. 

Where police officers at the point of shipment 
made the first valid seizure of contraband from 
a package en route to another state, the second 
seizure occurring when the package was picked 
up at its destination merely reasserted control 
over a package which had already been seized 
for legal purposes and used as bait, hence the 
second seizure which was made instanter did 
not violate the provisions of U.S. Const. amend. 
4. State v. Johnson, 569 S.W.2d 808, 1978 Tenn. 
LEXIS 630 (Tenn. 1978). 

Although simple observation of an article is 
not proscribed under U.S. Const. amend. 4, it 
does not follow that seizure of the same article 
does not invoke fourth amendment scrutiny; 
and it is possible that while visual observation 
of article does not violate any reasonable expec- 
tation of privacy, seizure of same article may 
intrude upon such reasonable privacy expecta- 
tions. State v. Byerley, 635 S.W.2d 511, 1982 
Tenn. LEXIS 422 (Tenn. 1982). 

Some seizures covered by U.S. Const. amend. 
4 constitute such limited intrusions on the 
personal security of those detained and are 
justified by such substantial law enforcement 
interest that they may be made on less than 
probable cause, so long as police have an articu- 
lable basis for suspecting criminal activity. 
State v. Raspberry, 640 S.W.2d 227, 1982 Tenn. 
Crim. App. LEXIS 463 (Tenn. Crim. App. 1982). 

If an otherwise reasonable seizure is accom- 
plished through means that are unreasonable, 
in a constitutional sense, the seizure itself is 
“unreasonable” and thus unconstitutional. Mc- 
Dowell v. Rogers, 863 F.2d 1302, 1988 U.S. App. 
LEXIS 17530 (6th Cir. 1988). 
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Merely satisfying the drug courier profile, 
does not, standing alone, justify a seizure. 
United States v. Taylor, 917 F.2d 1402, 1990 
U.S. App. LEXIS 18650 (6th Cir. Tenn. 1990), 
vacated, 925 F.2d 990, 1991 U.S. App. LEXIS 
2600 (6th Cir. 1991). 

The district court’s factual conclusion that 
the initial encounter was not a “seizure” was 
factually supported by the record, developed 
below, and as a matter of law, consistent with 
the opinions of the United States supreme 
court mandating that a “seizure” does not occur 
when officers approach an individual and, after 
identifying themselves, request an interview 
and an opportunity to inspect the individual’s 
driver’s license and airline ticket, See, e.g., 
United States v. Mendenhall, 446 U.S. 544, 100 
S. Ct. 1870, 64 L. Ed. 2d 497, 1980 U.S. LEXIS 
102 (1980). United States v. Taylor, 956 F.2d 
572, 1992 U.S. App. LEXIS 1668 (6th Cir. 
1992), cert. denied, 506 U.S. 952, 1138S. Ct. 404, 
121 L. Ed. 2d 330, 1992 U.S. LEXIS 6809 
(1992). 

Defendant police officer fired directly at 
plaintiffs car in an attempt to stop the car and 
its passengers; thus, the defendant “seized” the 
plaintiff by shooting at the car and the district 
court did not err in analyzing the defendant’s 
actions under U.S. Const. amend. 4. Fisher v. 
City of Memphis, 234 F.3d 312, 2000 FED App. 
407P, 2000 U.S. App. LEXIS 30457 (6th Cir. 
2000). 

If an officer lays hands on an intended sub- 
ject, a seizure occurs. Humes v. Gilless, 154 F. 
Supp. 2d 1353, 2001 U.S. Dist. LEXIS 11233 
(W.D. Tenn. 2001), rev’d, 108 Fed. Appx. 266, 
2004 U.S. App. LEXIS 16599 (2004). 

The fact that the incident which constituted a 
“seizure” did not occur within the course of a 
criminal investigation did not remove it from 
the purview of U.S. Const. amend. 4. Humes v. 
Gilless, 154 F. Supp. 2d 1353, 2001 U.S. Dist. 
LEXIS 11233 (W.D. Tenn. 2001), rev’d, 108 Fed. 
Appx. 266, 2004 U.S. App. LEXIS 16599 (2004). 

Where plaintiff deputy jailers were unaware 
that hostage situation was simulated by defen- 
dant sheriffs, and plaintiffs were not only 
dragged across the floor but also had guns 
pointed to the back of their heads, plaintiff 
deputy jailers proved that a seizure occurred. 
Humes v. Gilless, 154 F. Supp. 2d 1353, 2001 
U.S. Dist. LEXIS 11233 (W.D. Tenn. 2001), 
revd, 108 Fed. Appx. 266, 2004 U.S. App. 
LEXIS 16599 (2004). 

The fact that deputy defendants were dis- 
guised as inmates in simulated hostage situa- 
tion did not preclude the fourth amendment’s 
application. Humes v. Gilless, 154 F. Supp. 2d 
1353, 2001 U.S. Dist. LEXIS 11233 (W.D. Tenn. 
2001), rev'd, 108 Fed. Appx. 266, 2004 U.S. App. 
LEXIS 16599 (2004). 

Seizure began after a suspect was tackled by 
a police officer. United States v. Matthews, 278 
F.3d 560, 2002 FED App. 10P, 2002 U.S. App. 
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LEXIS 335 (6th Cir. 2002), cert. denied, 535 
U.S. 1087, 122 S. Ct. 1991, 152 L. Ed. 2d 1038, 
2002 U.S. LEXIS 3733 (2002). 


52. ——Seizure of Property. 

Retaining exhibits offered in evidence by an 
alleged perjurer in litigation over a patent in 
hands of the clerk of the court is not an unrea- 
sonable seizure. Perlman v. United States, 247 
U.S. 7, 38 S. Ct. 417, 62 L. Ed. 950, 1918 U.S. 
LEXIS 1986 (1918). 

A statute authorizing the seizure of property 
within the United States, belonging to a de- 
faulting witness, to be held and applied on any 
fine that may be imposed for contempt in failing 
to appear is not unconstitutional as authorizing 
an unreasonable search and seizure. Blackmer 
v. United States, 284 U.S. 421, 52S. Ct. 252, 76 
L. Ed. 375, 1932 U.S. LEXIS 882 (1932). 

Where officers had a period of 21 days within 
which to obtain a warrant, the warrantless 
seizure of defendant’s parked automobile was 
unconstitutional, as extraordinary circum- 
stances were not present. Fuqua v. Armour, 543 
S.W.2d 64, 1976 Tenn. LEXIS 476 (Tenn. 1976). 

Unlawful seizure of defendant’s automobile 
does not prevent its forfeiture for violation of 
the Drug Control Laws nor affect the jurisdic- 
tion of the court to decree the forfeiture. Fuqua 
v. Armour, 543 S.W.2d 64, 1976 Tenn. LEXIS 
476 (Tenn. 1976). 

Where bank and personal documents were 
seized in order to establish proof of possession 
of the premises and ultimately the drugs, and 
drug paraphernalia were seized to prove that 
drugs were kept on the premises, seizure of 
these items was lawful, even though they were 
not specifically described in the search war- 
rant. Armstrong v. State, 548 S.W.2d 334, 1976 
Tenn. Crim. App. LEXIS 330 (Tenn. Crim. App. 
1976). 

Officer’s discovery and seizure of defendant’s 
gun did not violate U.S. Const. amend. 4, where 
the officer had lawfully entered publicly acces- 
sible premises possessing certain information 
from a prior investigation and subsequently 
observed, in plain view, the gun in defendant’s 
back pocket. Officers had reasonable suspicion 
to seize the gun and detain defendant long 
enough to ascertain whether defendant pos- 
sessed the gun lawfully. United States v. Mor- 
ton, 17 F.3d 911, 1994 FED App. 72P, 1994 U.S. 
App. LEXIS 3496 (6th Cir. 1994). 

A “seizure” of property occurs when there is 
some meaningful interference with an indi- 
vidual’s possessory interests in that property. 
Bonds v. Cox, 20 F.3d 697, 1994 FED App. 106P, 
1994 U.S. App. LEXIS 6465 (6th Cir. 1994). 

Seizing a shotgun from the defendant was 
unconstitutional where circumstances were not 
the kind which would reasonably lead an officer 
to conclude that the suspect was armed and 
dangerous. United States v. Sawyers, 74 F. 
Supp. 2d 784, 1999 U.S. Dist. LEXIS 20872 
(M.D. Tenn. 1999). 
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53. ——-—Return of Seized Property. 

Where the item seized is contraband, the 
right to have it returned is not governed by the 
law of search and seizure, but by the law of 
contraband. Stroupe v. Tidwell, 510 S.W.2d 77, 
1974 Tenn. LEXIS 502 (Tenn. 1974). 


54. —Premises. 

An officer who, by stealth, force, or coercion, 
obtains entrance to a man’s house or office and 
searches for or seizes his private papers vio- 
lates U.S. Const. amend. 4. Gouled v. United 
States, 255 U.S. 298, 41 S. Ct. 261, 65 L. Ed. 
647, 1921 U.S. LEXIS 1826 (1921). 

Where a place is a common liquor nuisance 
and the persons in charge are conspiring in the 
presence of the officers to maintain the same, 
such persons may be arrested, and as an inci- 
dent to such arrest the officers may with a 
warrant, search the premises unlawfully used, 
and every part of them, and may seize books 
and papers connected with such business. Mar- 
ron v. United States, 274 U.S. 727, 47 S. Ct. 
574, 71 L. Ed. 1315, 1927 U.S. LEXIS 108 
(1927). 

Breaking into a garage and seizing whisky is 
not justified by the fact that the officers smelled 
the whisky and, upon looking through a small 
opening, saw several cases which they sus- 
pected contained whisky. Taylor v. United 
States, 286 U.S. 1, 52S. Ct. 466, 76 L. Ed. 951, 
1932 U.S. LEXIS 593 (1932). 

Defendant’s conviction of first degree murder 
and murder in the perpetration of a robbery 
was not invalidated by a search of his residence 
made pursuant to a warrant after his arrest 
and again in connection with the arrest of his 
wife, where no physical evidence was removed 
from the residence or used at the trial. Kimbro 
v. Henderson, 277 F. Supp. 550, 1967 U.S. Dist. 
LEXIS 7489 (W.D. Tenn. 1967), vacated, 407 
F.2d 1331, 1969 U.S. App. LEXIS 13330 (6th 
Cir. 1969), vacated on other grounds, Kimbro v. 
Henderson, 407 F.2d 1331, 1969 U.S. App. 
LEXIS 13330 (6th Cir. 1969). 

Where a defendant claimed to have moved 
out of the apartment described in the search 
warrant, but continued to spend time there 
regularly, and at the time the search warrant 
directed to him at the apartment was served he 
was in exclusive possession and control of the 
premises, the warrant was not defective and 
marijuana seized from the premises was admis- 
sible in defendant’s trial for possession. Finger 
v. State, 515 S.W.2d 897, 1974 Tenn. Crim. App. 
LEXIS 235 (Tenn. Crim. App. 1974). 

Where defendant was arrested outside his 
motel room, a routine search, without a war- 
rant, through closed and concealed areas of the 
room was unreasonable. Taylor v. State, 551 
S.W.2d 331, 1976 Tenn. Crim. App. LEXIS 322 
(Tenn. Crim. App. 1976). 

Where the fruits of a lawful search are not 
connected, relevant or material in the case at 
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trial they should not be admitted as evidence 
therein. Young v. State, 566 S.W.2d 895, 1978 
Tenn. Crim. App. LEXIS 300 (Tenn. Crim. App. 
1978). 

Officers who swarmed into building, ran- 
sacked it, and sequestered evidence, all without 
permission and without a warrant, committed 
an unlawful search and seizure in violation of 
the constitution. Smith v. Heath, 517 F. Supp. 
774, 1980 U.S. Dist. LEXIS 16771 (M.D. Tenn. 
1980), affd, 691 F.2d 220, 1982 U.S. App. 
LEXIS 25209 (6th Cir. Tenn. 1982), affd, Smith 
v. Heath, 691 F.2d 220, 1982 U.S. App. LEXIS 
25209 (6th Cir. Tenn. 1982). 

In the sixth circuit it is clearly established 
law that U.S. Const. amend. 4 forbids the 
unannounced, forcible entry of a dwelling in the 
absence of exigent circumstances. Hall v. Ship- 
ley, 932 F.2d 1147, 1991 U.S. App. LEXIS 9000 
(6th Cir. 1991). 

No constitutional right was violated when 
police officer merely inserted a key, found at a 
crime scene, into an apartment door accessible 
from a common hallway and determined only 
that the key, lawfully acquired, could turn the 
tumbler. Cole v. State, 858 S.W.2d 915, 1993 
Tenn. Crim. App. LEXIS 102 (Tenn. Crim. App. 
1993). 

Police officer’s actions of getting on his hands 
and knees with his head very near to the 
ground, and looking into the garage, consti- 
tuted a warrantless search in violation of de- 
fendant’s constitutional rights. State v. Bowl- 
ing, 867 S.W.2d 338, 1993 Tenn. Crim. App. 
LEXIS 42 (Tenn. Crim. App. 1993). 

Even though officers were legally on defen- 
dant’s property to serve civil process, they were 
not authorized to make a warrantless search of 
the property and the seizure of marijuana 
plants as a result of that search was unconsti- 
tutional. State v. Harris, 919 S.W.2d 619, 1995 
Tenn. Crim. App. LEXIS 448 (Tenn. Crim. App. 
1995). 

Fact that drug transactions referred to in 
affidavits in support of search warrant took 
place on the outdoor premises rather than 
inside the house did not invalidate the search of 
the house. United States v. Jones, 159 F.3d 969, 
1998 FED App. 331P, 1998 U.S. App. LEXIS 
28141 (6th Cir. Tenn. 1998). 

Where police officers summoned defendant to 
exit the defendant’s home and acted with such 
a show of authority that defendant reasonably 
believed there was no choice but to comply, the 
warrantless arrest was accomplished while in 
the defendant’s home, in violation of U.S. 
Const. amend. 4. United States v. Saari, 272 
F.3d 804, 2001 FED App. 406P, 2001 U.S. App. 
LEXIS 24941 (6th Cir. 2001). 


55. ——Multiple Unit Dwellings. 

A search warrant directed against a multi- 
unit dwelling is invalid unless it describes the 
subunit intended to be searched with sufficient 
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definiteness to exclude the search of an unin- 
tended subunit. State v. Stinnett, 629 S.W.2d 1, 
1982 Tenn. LEXIS 386 (Tenn. 1982). 

In cases where the police are understandably 
misled into believing that a house was a single 
dwelling unit, the courts have recognized an 
exception to the rule that evidence must be 
suppressed if the search warrant did not spe- 
cifically signify the subunit to be searched. 
State v. Stinnett, 629 S.W.2d 1, 1982 Tenn. 
LEXIS 386 (Tenn. 1982). 

Where a warrant was obtained for dwelling, 
but the dwelling was actually divided into three 
units, the warrant was held valid and evidence 
from the search not suppressed, as there were 
no outward indications that the dwelling had 
been divided into three units and the police 
officer had made thorough inquiry into the 
functional arrangement of the premises. 
United States v. Noel, 938 F.2d 685, 1991 U.S. 
App. LEXIS 15576 (6th Cir. 1991). 

In a possession of a controlled substance case 
where defendant contended the affidavit in 
support of the search warrant was invalid be- 
cause it was directed against a multi-unit 
dwelling and failed to sufficiently describe the 
sub-unit intended to be searched, denial of 
defendant’s motion to suppress was proper as 
the affidavit in support of the search warrant 
distinguished the apartment to be searched 
from all nearby apartments. State v. Cotton, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 34 
(Tenn. Crim. App. Jan. 18, 2007). 


56. ——Knock and Announce. 

Knock and announce rule in executing search 
warrants does not apply to interior doors. State 
v. Starks, 658 S.W.2d 544, 1983 Tenn. Crim. 
App. LEXIS 410 (Tenn. Crim. App. 1983). 

Conviction was reversed where officer nei- 
ther spoke nor announced his authority before 
kicking in defendant’s door, and where the 
officer could give no reason for failing to an- 
nounce himself. State v. Fletcher, 789 S.W.2d 
565, 1990 Tenn. Crim. App. LEXIS 85 (Tenn. 
Crim. App. 1990). 

Where officers believed that defendant was 
home, that he possessed drugs, and had been 
told by reliable informants that defendant 
would immediately destroy them if police were 
present, an objectively reasonable officer con- 
fronted with these circumstances could believe 
that an unannounced, forced entry was neces- 
sary and consistent with defendant’s fourth 
amendment rights. Hall v. Shipley, 932 F.2d 
1147, 1991 U.S. App. LEXIS 9000 (6th Cir. 
1991). 

Where officers were aware that shots had 
earlier been fired inside a residence and heard 
a loud voice as they approached, their unan- 
nounced entry was justified because of their 
reasonable belief that someone inside was in 
imminent peril. Dickerson v. McClellan, 101 
F.3d 1151, 1996 FED App. 376P, 1996 U.S. App. 
LEXIS 31802 (6th Cir. 1996). 
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Compliance with the “knock and announce” 
doctrine is not required if the officers have a 
reasonable suspicion that knocking and an- 
nouncing would be dangerous, futile or allow 
the destruction of evidence. State v. Stepher- 
son, 15 S.W.3d 898, 1999 Tenn. Crim. App. 
LEXIS 937 (Tenn. Crim. App. 1999). 

Trial court erred in concluding that a residen- 
tial search and seizure were illegal under U.S. 
Const. amend. 4 and Tenn. Const. art. I, § 7, 
based on an officer’s lack of reasonable suspi- 
cion to justify the officer’s presence on the 
premises; the court recognized the validity of 
the “knock and announce” procedure, found 
that the officer had valid consent to enter after 
being told to come inside, and there was no 
requirement that the officer give the officer’s 
identification at the time of knocking. State v. 
Cothran, 115 S.W.3d 513, 2003 Tenn. Crim. 
App. LEXIS 104 (Tenn. Crim. App. 2003). 

Exigent circumstances existed which justi- 
fied the issuance of a “no knock” warrant be- 
cause defendant had drugs inside his house, 
the residence was equipped with a surveillance 
system, and any evidence could be destroyed 
quickly due to defendant’s ability to monitor 
the activity outside the residence. State v. 
Perry, 178 S.W.3d 739, 2005 Tenn. Crim. App. 
LEXIS 270 (Tenn. Crim. App. Mar. 18, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
717 (Tenn. Aug. 22, 2005). 


57. ——Curtilage. 

Where federal officers without a warrant 
searched and seized un-tax-paid liquor that 
was stored in smokehouse adjacent to dilapi- 
dated house in which appellant was living, the 
search and seizure was in violation of U.S. 
Const. amend. 4, even though appellant’s fam- 
ily and legal residence was elsewhere. Rober- 
son v. United States, 165 F.2d 752, 1948 U.S. 
App. LEXIS 1953 (6th Cir. 1948). 

Presence of still completely equipped 250 feet 
from defendant’s home did not justify issuance 
of warrant for search of defendant’s home 
where there were no facts indicating that de- 
fendant was operating still. United States v. 
Evans, 97 F. Supp. 95, 1951 U.S. Dist. LEXIS 
4259 (E.D. Tenn. 1951). 

Where the land on which evidence is found is 
not possessed as a part of the curtilage or used 
in the daily operation of the premises, the 
constitutional provisions against unreasonable 
searches and seizures do not apply. Chico v. 
State, 217 Tenn. 19, 394 S.W.2d 648, 1965 Tenn. 
LEXIS 515 (1965). 

Where, in connection with a disputed man- 
datory connection to a municipal sewer, munici- 
pal authorities entered the property in the 
owner’s absence and conducted a survey, this 
did not constitute an unreasonable search and 
seizure under U.S. Const. amend. 4. Hodge v. 
Stout, 377 F. Supp. 131, 1974 U.S. Dist. LEXIS 
9095 (E.D. Tenn. 1974). 
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The curtilage is entitled to the same consti- 
tutional protection against ground entry and 
seizure as the home. State v. Prier, 725 S.W.2d 
667, 1987 Tenn. LEXIS 1055 (Tenn. 1987). 


58. —Exceptions to Warrant Require- 
ment. 

Test in determining whether search is valid 
without a warrant is whether or not it is 
reasonable to require a search warrant under 
the facts and circumstances. United States v. 
Baxter, 89 F. Supp. 732, 1950 U.S. Dist. LEXIS 
4041 (E.D. Tenn. 1950), rev'd, 188 F.2d 119, 
1951 U.S. App. LEXIS 2974 (6th Cir. Tenn. 
1951), rev'd on other grounds, Baxter v. United 
States, 188 F.2d 119, 1951 U.S. App. LEXIS 
2974 (6th Cir. Tenn. 1951). 

For a search without a warrant to be valid 
the entry must be without coercion. Simmons v. 
State, 210 Tenn. 443, 360 S.W.2d 10, 1962 Tenn. 
LEXIS 305 (1962); Shafer v. State, 214 Tenn. 
416, 381 S.W.2d 254, 1964 Tenn. LEXIS 491 
(1964), cert. denied, 379 U.S. 979, 85S. Ct. 683, 
13 L. Ed. 2d 570, 1965 U.S. LEXIS 2159 (1965), 
cert. denied, Shafer v. Tennessee, 379 U.S. 979, 
85 S. Ct. 683, 13. L. Ed. 2d 570, 1965 U.S. 
LEXIS 2159 (1965). 

Warrantless search of defendant’s prison cell 
was not unconstitutional, where presence of 
narcotics held for distribution to other inmates 
represented threat to prison security. State v. 
Gant, 537 S.W.2d 711, 1975 Tenn. Crim. App. 
LEXIS 261 (Tenn. Crim. App. 1975). 

A search conducted without a warrant issued 
upon probable cause is per se unreasonable 
subject only to a few specifically established 
and well-delineated exceptions. Hawkins v. 
State, 543 S.W.2d 606, 1976 Tenn. Crim. App. 
LEXIS 318 (Tenn. Crim. App. 1976). 

Where a warrantless search was made of 
defendant’s trash dumpster and the record was 
not sufficient to justify treating the dumpster 
as the receptacle of abandoned property, the 
search was unreasonable and the evidence 
seized should have been excluded. Bolen vy. 
State, 544 S.W.2d 918, 1976 Tenn. Crim. App. 
LEXIS 340 (Tenn. Crim. App. 1976). 

The five basic exceptions to the requirement 
for a search warrant are: (1) Consent; (2) Inci- 
dent to a lawful arrest; (3) Probable cause to 
search with exigent circumstances; (4) In hot 
pursuit; and (5) A stop and frisk situation. 
Taylor v. State, 551 S.W.2d 331, 1976 Tenn. 
Crim. App. LEXIS 322 (Tenn. Crim. App. 1976). 

Failure to get a warrant when feasible does 
not per se invalidate a search, but the govern- 
ment must come forward with objective evi- 
dence tending to justify the deviation from the 
normal police practice of obtaining a warrant. 
United States v. Corp, 452 F. Supp. 185, 1977 
U.S. Dist. LEXIS 12778 (W.D. Tenn. 1977). 

Warrantless searches are per se unreason- 
able under U.S. Const. amend. 4, unless the 
search falls within an exception to this rule, 
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such as searches incident to arrest, consent 
searches, and searches justified by some exi- 
gency or emergency. State v. Tyler, 598 S.W.2d 
798, 1980 Tenn. Crim. App. LEXIS 306 (Tenn. 
Crim. App. 1980). 

A warrantless search is presumptively in- 
valid and unreasonable and will be upheld only 
if it falls within one of the several narrowly- 
recognized exceptions, such as hot pursuit, exi- 
gent circumstances, or search conducted inci- 
dent to arrest. State v. Vincent, 737 S.W.2d 561, 
1987 Tenn. Crim. App. LEXIS 2619 (Tenn. 
Crim. App. 1987). 

Police officers had probable cause to conduct 
a warrantless search of an unoccupied expen- 
sive car haphazardly parked with the engine 
running, the doors unlocked, and the radio 
turned on late at night in a high crime area 
only a few feet from a drug bust and a gathering 
crowd. Smith v. Thornburg, 1386 F.3d 1070, 1998 
FED App. 56P, 1998 U.S. App. LEXIS 2006 (6th 
Cir. 1998). 

Smell of marijuana justified the search of 
defendant’s van because the trial court clearly 
accredited the testimony of officers that they 
smelled marijuana, however faintly, emanating 
from the vehicle. State v. Donald, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 870 (Tenn. Crim. 
App. Nov. 7, 2006). 


59. ——Airplanes. 

Potential mobility of an airplane and uncer- 
tainty as to whether crew members were inside 
the aircraft with the opportunity to take off or 
to hide or destroy evidence or contraband con- 
stituted exigent circumstances excusing the 
warrant requirement. United States v. Corp, 
452 F. Supp. 185, 1977 U.S. Dist. LEXIS 12778 
(W.D. Tenn. 1977). 

At an international airport customs officials, 
upon facts demonstrating a reasonable suspi- 
cion that an aircraft contains illegally imported 
goods, are empowered to stop and detain the 
pilot and question him as to the origin of the 
flight. United States v. Corp, 452 F. Supp. 185, 
1977 U.S. Dist. LEXIS 12778 (W.D. Tenn. 
1977). 

Airplanes are logically encompassed within 
the Chambers doctrine, and once probable 
cause existed, the officers had the option of 
securing the airplane until a warrant could be 
obtained or searching it immediately. United 
States v. Nigro, 727 F.2d 100, 1984 U.S. App. 
LEXIS 25513 (6th Cir. 1984). 


60. ——Administrative Searches. 

Where state food and drug division employ- 
ees acted in good faith in turning action con- 
cerning enforcement of embargo against apricot 
kernels over to federal food and drug adminis- 
tration agents, there was no actionable viola- 
tion of kernel producer’s constitutional rights. 
Millet, Pit & Seed Co. v. United States, 436 F. 
Supp. 84, 1977 U.S. Dist. LEXIS 15657 (E.D. 
Tenn. 1977), vacated without op., 627 F.2d 
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1093, 1980 U.S. App. LEXIS 15244 (6th Cir. 
1980), vacated and remanded sub nom., U.S. v. 
Article of Food & Drug etc., 627 F.2d 1093, 1980 
U.S. App. LEXIS 15244 (6th Cir. 1980). 

Where ammunition records book was subject 
to inspection and examination during business 
hours by the delegates of the secretary of the 
United States treasury, the seizure of that 
record by treasury agents without a warrant 
did not violate U.S. Const. amend. 4. United 
States v. Munsey, 457 F. Supp. 1, 1978 U.S. 
Dist. LEXIS 17001 (E.D. Tenn. 1978). 

The enforcement needs of the mining indus- 
try make a provision for warrantless inspec- 
tions reasonable. Marshall v. Nolichuckey Sand 
Co., 606 F.2d 693, 1979 U.S. App. LEXIS 11381 
(6th Cir. Tenn. 1979), cert. denied, 446 U.S. 
908, 100 S. Ct. 1835, 64 L. Ed. 2d 261, 1980 
U.S. LEXIS 2155 (1980), cert. denied, Noli- 
chuckey Sand Co. v. Marshall, 446 U.S. 908, 
100 S. Ct. 1835, 64 L. Ed. 2d 261, 1980 U.S. 
LEXIS 2155 (1980); United States v. Ray, 652 
F.2d 670, 1981 U.S. App. LEXIS 11769 (6th Cir. 
1981). 

Warrantless search of trailer portion of de- 
fendant’s truck by enforcement officer of public 
service commission pursuant to § 65-15-106 
did not violate defendant’s rights under U.S. 
Const. amend. 4, because the search was made 
pursuant to the pervasively regulated business 
doctrine. United States v. Dominguez-Prieto, 
923 F.2d 464, 1991 U.S. App. LEXIS 621 (6th 
Cir. 1991), cert. denied, 500 U.S. 936, 111 S. Ct. 
2063, 114 L. Ed. 2d 468, 1991 U.S. LEXIS 2897 
(1991), cert. denied, Dominguez-Prieto  v. 
United States, 500 U.S. 936, 111 S. Ct. 2063, 
114 L. Ed. 2d 468, 1991 U.S. LEXIS 2897 
(1991). 

Searches of premises used to store used auto 
parts and vehicles pursuant to § 55-5-108 fall 
within the supreme court’s exception to the 
warrant requirement for searches of closely or 
pervasively regulated industries, since three 
criteria are met: (1) A substantial government 
interest exists that informs the regulatory 
scheme pursuant to which the inspection is 
made; (2) The inspection is necessary to further 
the regulatory scheme; and (3) The statute’s 
inspection program provides a constitutionally 
adequate substitute for a warrant, in that it 
advises the owner of the commercial premises 
that the search is being made pursuant to the 
law, it has a properly defined scope and it limits 
the discretion of the inspection officers. United 
States v. Branson, 21 F.3d 113, 1994 FED App. 
114P, 1994 U.S. App. LEXIS 6810 (6th 
Cir.1994), cert. denied, 513 U.S. 884, 115 S. Ct. 
223, 130 L. Ed. 2d 149, 1994 U.S. LEXIS 6505 
(1994). 


61. ——Automobiles. 

The existence of probable cause to search a 
car coupled with the exigent circumstances of a 
car’s mobility makes this situation an exception 
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to the warrant requirement of U.S. Const. 
amend. 4. Hawkins v. State, 543 S.W.2d 606, 
1976 Tenn. Crim. App. LEXIS 318 (Tenn. Crim. 
App. 1976). 

Automobiles and other conveyances may be 
searched without a warrant provided that there 
is probable cause to believe that the car con- 
tains articles that the officers are entitled to 
seize. Mathis v. State, 566 S.W.2d 285, 1977 
Tenn. Crim. App. LEXIS 275 (Tenn. Crim. App. 
1977); United States v. Elkins, 732 F.2d 1280, 
1984 U.S. App. LEXIS 23119 (6th Cir. 1984). 

Where the officer by reason of training and 
experience detected the odor of marijuana com- 
ing from defendants’ automobile, he had prob- 
able cause to believe the vehicle contained 
contraband marijuana. State v. Hughes, 544 
S.W.2d 99, 1976 Tenn. LEXIS 513 (Tenn. 1976), 
revd on other grounds following remand, 
Hughes v. State, 588 S.W.2d 296, 1979 Tenn. 
LEXIS 519 (Tenn. 1979). 

An officer of the law may search an automo- 
bile without a warrant if he has probable cause 
to believe that it contains contraband and if the 
circumstances existing are such that the ve- 
hicle will probably escape before a search war- 
rant can be obtained. State v. Hughes, 544 
S.W.2d 99, 1976 Tenn. LEXIS 513 (Tenn. 1976), 
revd on other grounds following remand, 
Hughes v. State, 588 S.W.2d 296, 1979 Tenn. 
LEXIS 519 (Tenn. 1979). 

A search of an automobile conducted without 
the authority of a warrant issued by a magis- 
trate upon probable cause is, presumptively, an 
unreasonable one. Houston v. State, 593 S.W.2d 
267, 1980 Tenn. LEXIS 392 (Tenn. 1979), cert. 
denied, 449 U.S. 891, 101 S. Ct. 251, 66 L. Ed. 
2d 117 (1980), overruled, State v. Brown, 836 
S.W.2d 530, 1992 Tenn. LEXIS 401 (Tenn. 
1992). 

When there is probable cause for search of a 
vehicle, there is no difference for constitutional 
purposes between seizing and holding a vehicle 
until a warrant is obtained and, on the other 
hand, carrying out an immediate search with- 
out a warrant. United States v. Fultz, 622 F.2d 
204, 1980 U.S. App. LEXIS 17872 (6th Cir. 
1980), cert. denied, 449 U.S. 834, 101S. Ct. 105, 
66 L. Ed. 2d 40, 1980 U.S. LEXIS 2790 (1980), 
cert. denied, Fultz v. United States, 449 US. 
834, 101 S. Ct. 105, 66 L. Ed. 2d 40, 1980 US. 
LEXIS 2790 (1980). 

Search of the interior of a vehicle is allowable 
even after the defendant is neutralized. State v. 
Reed, 634 S.W.2d 665, 1982 Tenn. Crim. App. 
LEXIS 436 (Tenn. Crim. App. 1982). 

A warrantless search of a vehicle is permitted 
where the officer has probable cause to believe 
that the vehicle is carrying contraband and 
there are exigent circumstances. State v. Ban- 
ner, 685 S.W.2d 298, 1984 Tenn. Crim. App. 
LEXIS 3008 (Tenn. Crim. App. 1984). 

Every vehicle that enters a “high crime area” 
is not fair game to inquisitive officers; only 
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those vehicles and occupants as to which or 
whom investigating officers have a reasonable 
suspicion supported by specific and articulable 
facts that the law has been or is being violated 
by the occupants or by use of the vehicle may be 
stopped and searched. Williams v. State, Dep’t 
of Safety, 854 S.W.2d 102, 1992 Tenn. App. 
LEXIS 972 (Tenn. Ct. App. 1992). 

Where officer had probable cause to believe 
that drugs were contained somewhere in defen- 
dant’s van, he was authorized to search the 
entire vehicle. United States v. Pasquarille, 20 
F.3d 682, 1994 FED App. 102P, 1994 U.S. App. 
LEXIS 5944 (6th Cir. 1994), cert. denied, 513 
U.S. 986, 115 S. Ct. 481, 130 L. Ed. 2d 394, 1994 
U.S. LEXIS 7861 (1994). 

A defendant does not have the constitutional 
right to the physical presence of counsel during 
a court-ordered mental examination. State v. 
Huskey, 964 S.W.2d 892, 1998 Tenn. LEXIS 119 
(Tenn. 1998), rehearing denied, — S.W.2d —, 
1998 Tenn. LEXIS 287 (Tenn. May 18, 1998), 
rehearing denied, 969 S.W.2d 917, 1998 Tenn. 
LEXIS 358 (Tenn. 1998), rehearing denied, — 
S.W.3d —, 2003 Tenn. Crim. App. LEXIS 853 
(Tenn. Crim. App. Oct. 8, 2003), application 
denied, — S.W.3d —, 2003 Tenn. LEXIS 127 
(Tenn. Feb. 18, 2003). 

The facts of the case supported the applica- 
tion of the “automobile exception” to the war- 
rant requirement. State v. McCrary, 45 S.W.3d 
36, 2000 Tenn. Crim. App. LEXIS 396 (Tenn. 
Crim. App. 2000). 

Officers had probable cause to justify a war- 
rantless search of defendant’s vehicle where 
officers received information from an infor- 
mant, who had proven reliable in the past, that 
defendant’s husband would deliver cocaine, he 
would be driving either a small, white two-door 
car or a brown pickup truck, and the only 
non-conforming detail was that the driver was 
defendant, the wife of the person said to have 
been driving the car. A prudent officer, under 
the totality of circumstances, could reasonably 
conclude that defendant was acting as a courier 
for their intended target. State v. Perkins, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 840 
(Tenn. Crim. App. Aug. 10, 2005). 


62. ———Discarded Items. 

Where officer picked up package of drugs 
which was thrown from automobile after it was 
stopped by officers such action did not involve a 
search or seizure or violate defendant’s rights 
in this respect. Williams v. State, 506 S.W.2d 
193, 1973 Tenn. Crim. App. LEXIS 234 (Tenn. 
Crim. App. 1978). 

Court properly denied a motion to suppress a 
crack pipe where the court found that defen- 
dant had dropped the crack pipe, and thus 
abandoned it, before the officer spoke to him; as 
such, defendant had no standing to make a 
fourth amendment challenge as to the crack 
pipe. State v. Patterson, — S.W.3d —, 2005 
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Tenn. Crim. App. LEXIS 1055 (Tenn. Crim. 
App. Sept. 20, 2005). 


63. ———Rights not Violated. 

U.S. Const. amend. 4 does not prohibit the 
search, without warrant but upon probable 
cause, of an automobile for liquor illegally 
transported or possessed; and the search need 
not be preceded by arrest. Husty v. United 
States, 282 U.S. 694, 51 S. Ct. 240, 75 L. Ed. 
629, 1931 U.S.’ LEXIS 387, 74 A-L.R. 1407 
(1931); Gilliam v. United States, 189 F.2d 321, 
1951 U.S. App. LEXIS 3174 (6th Cir. 1951). 

The seizure and search of defendant’s auto- 
mobile parked at the scene of his arrest for 
murder and murder in the perpetration of a 
robbery, which was also the scene of the crime, 
was reasonable where the automobile and its 
contents were material evidence in the prosecu- 
tion of the defendant on the charge for which he 
was arrested and the only items taken from the 
automobile were introduced in evidence with- 
out objection from defendant. Kimbro v. Hend- 
erson, 277 F. Supp. 550, 1967 U.S. Dist. LEXIS 
7489 (W.D. Tenn. 1967), vacated, 407 F.2d 1331, 
1969 U.S. App. LEXIS 13330 (6th Cir. 1969), 
vacated on other grounds, Kimbro v. Hender- 
son, 407 F.2d 1331, 1969 U.S. App. LEXIS 
13330 (6th Cir. 1969). 

Where officers observed defendant run a red 
light, stopped him, and after questioning him 
at the scene arrested him for drunken driving, 
driving without a license and carrying a pistol, 
and a subsequent search revealed marijuana 
which was introduced in evidence at his trial 
for possession of marijuana, there was no vio- 
lation of his constitutional rights against un- 
reasonable searches and seizures. Hill v. State, 
516 S.W.2d 361, 1974 Tenn. Crim. App. LEXIS 
269 (Tenn. Crim. App. 1974). 

Informant told police exactly how much mari- 
juana would be in defendant’s car and where it 
would be located. Shortly after that police saw 
defendant’s car weaving all over the road. Their 
search of the car was legal, as they had reason- 
able cause to believe the car contained objects 
subject to seizure and the car could easily have 
been moved out of their jurisdiction. Whether 
or not defendant was committing a felony was 
immaterial. State v. Parker, 525 S.W.2d 128, 
1975 Tenn. LEXIS 650 (Tenn. 1975). 

The smell of marijuana coming from a motor 
vehicle which had been stopped for a traffic 
offense furnished probable cause for the war- 
rantless search of the vehicle. Hicks v. State, 
534 S.W.2d 872, 1975 Tenn. Crim. App. LEXIS 
307 (Tenn. Crim. App. 1975). 

Although the officer did not “clock” defen- 
dant’s speed and although the defendant was 
not cited for speeding, this does not compel the 
conclusion that there was no probable cause to 
stop the appellant on that ground, and the 
officers’ subsequent search of the vehicle was 
proper, based upon the independent probable 
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cause ground of the presence of marijuana odor. 
Hart v. State, 568 S.W.2d 295, 1978 Tenn. Crim. 
App. LEXIS 314 (Tenn. Crim. App. 1978). 

The seizure and subsequent search of an 
automobile which law enforcement officers 
have probable cause to believe had been used 
for the transportation of contraband and thus is 
subject to forfeiture, is proper. United States v. 
Hartman, 627 F.2d 7, 1980 U.S. App. LEXIS 
15196 (6th Cir. 1980). 

When the car was parked on a public street 
and accomplices could have removed the ve- 
hicle or the stolen items had they been permit- 
ted to remain undisturbed, the officer did not 
need to obtain a warrant to search the car at 
the scene. State v. Barger, 612 S.W.2d 485, 1980 
Tenn. Crim. App. LEXIS 345 (Tenn. Crim. App. 
1980). 

Even though it was clear that neither defen- 
dants nor their car were going anywhere, au- 
thorities were not required to secure a search 
warrant prior to the search of the trunk where 
they had ample probable cause to search the 
defendant’s vehicle based on conversations 
overheard by a police officer that automatic 
weapons were in the vehicle. United States v. 
Hodge, 519 F. Supp. 654, 1981 U.S. Dist. LEXIS 
13805 (E.D. Tenn. 1981). 

Warrantless search of a vehicle parked in a 
public place, after a recent crime, providing 
probable cause to believe the vehicle contains 
contraband, without any actual likelihood that 
the risk of delay to obtain a warrant is high, is 
legal. State v. Leveye, 796 S.W.2d 948, 1990 
Tenn. LEXIS 325 (Tenn. 1990). 

Confidential informant’s tip as corroborated 
by independent police work, exhibited sufficient 
indicia of reliability to satisfy the two-pronged 
constitutional test of reliability, and provided 
reasonable suspicion to justify an investigatory 
stop. State v. Simpson, 968 S.W.2d 776, 1998 
Tenn. LEXIS 71 (Tenn. 1998). 

Where confidential informant’s tip was cor- 
roborated by officers’ own observations, provid- 
ing probable cause for search of automobile, 
officers had probable cause to search the engine 
compartment of the car. United States v. Lump- 
kin, 159 F.3d 983, 1998 FED App. 330P, 1998 
U.S. App. LEXIS 28140 (6th Cir. 1998). 

Defendant’s fourth amendment rights were 
not impinged by a faulty stop, questioning, 
and/or consensual removal of cash from defen- 
dant’s clothing, where at the time of the stop, 
officers had more than a mere hunch that 
narcotics trafficking was occurring and they 
immediately discovered a firearm in defen- 
dant’s possession. United States v. Saucedo, 226 
F.3d 782, 2000 FED App. 315P, 2000 U.S. App. 
LEXIS 22890 (6th Cir. 2000), cert. denied, 531 
U.S. 1102, 121 S. Ct. 838, 148 L. Ed. 2d 718, 
2001 U.S. LEXIS 591 (2001). 


64. ———Rights Violated. 
The search, without a warrant, of an ac- 
cused’s automobile located in the police garage, 
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while the accused was under arrest and in 
custody, is not incident to the arrest and is 
illegal. Tooley v. State, 1 Tenn. Crim. App. 652, 
448 S.W.2d 683, 1969 Tenn. Crim. App. LEXIS 
346 (Tenn. Crim. App. 1969). 

Where defendant and companion stopped at 
combination grocery store and restaurant and 
companion went into store while defendant 
drove off, and after eating, companion wan- 
dered around store and proprietor became sus- 
picious and called police, and police officer 
asked such companion to step outside and into 
his patrol car, and later when defendant re- 
turned in his car officer asked that he roll down 
his window and show him his driver’s license 
and when defendant rolled down the window 
the officer smelled marijuana, searched the car 
and found marijuana, both the detention of 
defendant’s companion and the request that he 
roll down the car window amounted to a viola- 
tion of U.S. Const. amend. 4, which invalidated 
the search and seizure. Hughes v. State, 588 
S.W.2d 296, 1979 Tenn. LEXIS 519 (Tenn. 
1979), 

Where defendant was arrested for being 
drunk and disorderly, and police were asked by 
assistant motel manager to look in another 
room not registered to defendant, but for which 
he had earlier requested the key and in such 
room they found defendant’s billfold, a set of 
keys to defendant’s automobile and a television 
set presumed to be stolen, a search without a 
warrant of the automobile which was in the 
parking lot was unconstitutional. Nolan v. 
State, 588 S.W.2d 777, 1979 Tenn. Crim. App. 
LEXIS 282 (Tenn. Crim. App. 1979). 

“Stop and search” of defendant’s car was 
invalid and the fruits of the search were inad- 
missible as “fruit of the poisonous tree” where 
the knock on the car window, the opened door, 
the demand for driver’s license, the discovery of 
the whiskey bottle and the search of the conve- 
nience pocket of the car were each without a 
reasonable suspicion of violation of law based 
upon articulable facts. Williams v. State, Dep’t 
of Safety, 854 S.W.2d 102, 1992 Tenn. App. 
LEXIS 972 (Tenn. Ct. App. 1992). 

Defendant’s rights were violated as the of- 
ficer lacked the specific, articulable facts neces- 
sary to create a reasonable suspicion that 
would warrant an investigatory stop; thus, the 
stop was unlawful and the evidence obtained as 
a result of the stop should have been sup- 
pressed. State v. Harper, 31 S.W.3d 267, 2000 
Tenn. Crim. App. LEXIS 298 (Tenn. Crim. App. 
2000). 

Trial court properly exercised common sense 
in examining the actual citation issued to de- 
fendant for speeding and concluding that “all of 
the information needed for the citation was 
quickly and readily available to the officer.” The 
trial court also implicitly rejected the officer’s 
testimony that he was not “stalling” when he 
was filling out the citation and waiting for a 
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canine patrol unit to arrive; therefore, the evi- 
dence that was seized pursuant to the subse- 
quent canine sniff was properly suppressed 
because defendant was illegally detained, with- 
out probable cause or reasonable suspicion, 
after the reasonable time for issuance of a 
speeding citation had passed. State v. Bruce, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 900 
(Tenn. Crim. App. Aug. 22, 2005). 


65. ——Consent. 

In order for the consent to a search to be 
valid, it must be made without coercion or 
restraint of any kind. United States v. Fultz, 
480 F. Supp. 64, 1979 U.S. Dist. LEXIS 9385 
(E.D. Tenn. 1979), affd, 622 F.2d 204, 1980 U.S. 
App. LEXIS 17872 (6th Cir. 1980), aff'd, United 
States v. Fultz, 622 F.2d 204, 1980 U.S. App. 
LEXIS 17872 (6th Cir. 1980), cert. denied, 449 
U.S. 834, 101 S. Ct. 105, 66 L. Ed. 2d 40, 1980 
U.S. LEXIS 2790 (1980), cert. denied, Fultz v. 
United States, 449 U.S. 834, 101 S. Ct. 105, 66 
L. Ed. 2d 40, 1980 U.S. LEXIS 2790 (1980). 

Written consent to search nullified any later 
claim regarding its validity. United States v. 
Knox, 839 F.2d 285, 1988 U.S. App. LEXIS 1790 
(6th Cir. Tenn. 1988), rehearing denied, — F. 2d 
—, 1988 U.S. App. LEXIS 5887 (6th Cir. Mar. 
30, 1988), cert. denied, 490 U.S. 1019, 109S. Ct. 
1742, 104 L. Ed. 2d 179, 1989 U.S. LEXIS 1971 
(1989), cert. denied, Knox v. United States, 490 
U.S. 1019, 109 S. Ct. 1742, 104 L. Ed. 2d 179, 
1989 U.S. LEXIS 1971 (1989). 

A one party consensual surveillance did not 
violate the right of the defendant to be free from 
unreasonable searches and seizures. State v. 
Mosher, 755 S.W.2d 464, 1988 Tenn. Crim. App. 
LEXIS 204 (Tenn. Crim. App. 1988). 

It does not automatically follow that every 
unlawful search or seizure, no matter how 
tangential to the challenged activity, revokes 
consent to search that had previously been 
given. United States v. Kelly, 913 F.2d 261, 
1990 U.S. App. LEXIS 15762 (6th Cir. 1990); 
United States v. Taylor, 956 F.2d 572, 1992 US. 
App. LEXIS 1668 (6th Cir. 1992), cert. denied, 
506 U.S. 952, 113 S. Ct. 404, 121 L. Ed. 2d 330, 
1992 U.S. LEXIS 6809 (1992), cert. denied, 
Taylor v. United States, 506 U.S. 952, 113 S. Ct. 
404, 121 L. Ed. 2d 330, 1992 U.S. LEXIS 6809 
(1992). 

Even though the constitution does not re- 
quire proof of knowledge of a right to refuse as 
the sine qua non of an effective consent to a 
search, such knowledge (or lack thereof) is 
highly relevant to the determination that there 
had been consent. United States v. Taylor, 917 
F.2d 1402, 1990 U.S. App. LEXIS 18650 (6th 
Cir. Tenn. 1990), vacated, 925 F.2d 990, 1991 
U.S. App. LEXIS 2600 (6th Cir. 1991), rev’d on 
rehearing on other grounds, United States v. 
Taylor, 956 F.2d 572, 1992 U.S. App. LEXIS 
1668 (6th Cir. 1992), cert. denied, 506 U.S. 952, 
113 S. Ct. 404, 121 L. Ed. 2d 330, 1992 US. 
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LEXIS 6809 (1992), cert. denied, Taylor v. 
United States, 506 U.S. 952, 113 S. Ct. 404, 121 
L. Ed. 2d 330, 1992 U.S. LEXIS 6809 (1992). 

The fact that a defendant was intoxicated at 
the time of giving consent does not per se 
invalidate it; thus, evidence supported a finding 
that defendant was not too intoxicated to have 
voluntarily consented to a rape kit examina- 
tion. State v. Jackson, 889 S.W.2d 219, 1993 
Tenn. Crim. App. LEXIS 638 (Tenn. Crim. App. 
1993), vacated, — S.W.2d —, 1998 Tenn. Crim. 
App. LEXIS 920 (Tenn. Crim. App. Aug. 31, 
1998). 

Search of defendant’s car and person, which 
resulted in the seizure of contraband, was 
based on the defendant’s voluntary consent 
where the defendant, in response to police 
questioning, stated, “You can look all you 
want.” State v. Simpson, 968 S.W.2d 776, 1998 
Tenn. LEXIS 71 (Tenn. 1998). 

In order to pass constitutional muster, con- 
sent to search must be unequivocal, specific, 
intelligently given, and uncontaminated by du- 
ress or coercion. State v. Ashworth, 3 S.W.3d 25, 
1999 Tenn. Crim. App. LEXIS 262 (Tenn. Ct. 
Crim. App. 1999). 

Unless the circumstances of an encounter are 
so intimidating as to demonstrate that a rea- 
sonable person would have believed he was not 
free to leave if he had not responded, one 
cannot say that police questioning resulted in a 
detention under U.S. Const. amend. 4. State v. 
Ashworth, 3 S.W.3d 25, 1999 Tenn. Crim. App. 
LEXIS 262 (Tenn. Ct. Crim. App. 1999). 

A consensual search by an internal revenue 
service agent is unreasonable under U.S. 
Const. amend. 4 or violative of due process 
under U.S. Const. amend. 5, if the consent was 
induced by fraud, deceit, trickery or misrepre- 
sentation by the revenue agent. United States 
v. McKee, 192 F.3d 535, 1999 FED App. 345P, 
1999 U.S. App. LEXIS 23354 (6th Cir. 1999). 

The subjective intentions of a police officer 
that are unknown to the consenting party at 
the time of consent do not implicate the volun- 
tariness of the consent. State v. McCrary, 45 
S.W.3d 36, 2000 Tenn. Crim. App. LEXIS 396 
(Tenn. Crim. App. 2000). 

Defendant’s consent to trooper’s request to 
search for “weapons in the vehicle” during 
investigative stop was permissible when lim- 
ited in scope to the interior compartment of the 
truck; the search of the undercarriage and gas 
tank of the vehicle exceeded the scope of the 
consent. State v. Troxell, 78 S.W.3d 866, 2002 
Tenn. LEXIS 264 (Tenn. 2002). 

Defendant’s consent to a search of her motel 
room was voluntary where the officer had prob- 
able cause to stop defendant for her failing to 
use her turn signal, although he determined 
not to cite her for that infraction, the detention 
was thereafter justified by the discrepancy in 
the status of the vehicle license registration, 
she had a presumptive familiarity with the 
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criminal justice system due to her previous 
felony conviction, the officer did not draw his 
weapon, and after she agreed to a search, the 
officer returned her driver’s license and permit- 
ted her to drive her own vehicle to the motel. 
State v. Cox, 171 S.W.3d 174, 2005 Tenn. LEXIS 
683 (Tenn. Aug. 26, 2005). 

Where a state trooper pulled over defendant’s 
vehicle for the purpose of issuing citations for 
the three traffic violations, the trooper noticed 
an open red bag sticking out of the back seat of 
the car; the defendant told the state trooper 
that the bag was his and granted the trooper 
consent to search the bag. The trooper was 
permitted to seize drugs and paraphernalia 
found in the bag. State v. Dodson, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 287 (Tenn. Crim. 
App. Mar. 31, 2006). 

In a drug case, a court properly suppressed 
evidence despite defendant’s voluntary consent 
to search, because the consent was not suffi- 
ciently attenuated from the unlawful detention. 
Although there was no reasonable suspicion 
that defendant was carrying on any criminal 
activity other than the speeding offense, the 
deputy confined defendant in the back of the 
patrol car, kept defendant’s license, and sub- 
jected him to several minutes of “fishing-expe- 
dition” type questions before seeking consent to 
search; in addition, the deputy never issued 
defendant either a warning or citation ticket for 
speeding. State v. Berrios, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 193 (Tenn. Crim. App. 
Mar. 3, 2006). 

In defendant’s murder case, the court prop- 
erly denied defendant’s motion to suppress the 
victim’s rings because defendant had been in- 
formed of his rights and volunteered the infor- 
mation regarding the victim’s rings. The agent 
simply asked if defendant knew where the 
rings were, defendant responded by reaching 
into his pocket and handing them to the agent, 
and therefore, defendant’s consent to search 
was freely given. State v. Thomas, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 410 (Tenn. Crim. 
App. May 22, 2006), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 791 (Tenn. 2006). 

Where woman and her lover were charged 
with murdering the woman’s husband, the 
woman’s motion to suppress contents of her 
computer hard drive, such as email and chat 
room transactions with the lover, was properly 
denied where the woman signed a consent form 
that included officers’ removal of letters, pa- 
pers, materials, or other property; because the 
computer was seized for the information it 
contained, it was reasonably foreseeable that 
an examination of its contents would follow and 
a separate search warrant was not necessary 
under Tenn. R. Crim. P. 41 or U.S. Const. 
amend. 4. State v. Watson, 227 S.W.3d 622, 
2006 Tenn. Crim. App. LEXIS 259 (Tenn. Crim. 
App. Mar. 20, 2006), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 620 (Tenn. July 3, 2006). 
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66. —-—-—Search of Automobile. 

Where defendant gave voluntary and in- 
formed consent to the search of his automobile, 
a warrant was not required in order to make a 
valid search. Hawkins v. State, 543 S.W.2d 606, 
1976 Tenn. Crim. App. LEXIS 318 (Tenn. Crim. 
App. 1976). 

Owner and driver’s written consent to search 
car was effective as to both him and his passen- 
ger. United States v. French, 974 F.2d 687, 1992 
U.S. App. LEXIS 19326 (6th Cir. 1992), cert. 
denied, 506 U.S. 1066, 113 S. Ct. 1012, 122 L. 
Ed. 2d 160, 1993 U.S. LEXIS 305 (1993), cert. 
denied, 507 U.S. 978, 113 S. Ct. 1481, 122 L. 
Ed. 2d 798, 1993 U.S. LEXIS 2071 (1993), 
overruled in part, United States v. Ferguson, 8 
F.3d 385, 1993 U.S. App. LEXIS 28306 (6th Cir. 
1993). 

When a traffic stop ceases to be a detention 
and the driver voluntarily consents to addi- 
tional questioning, no further seizure occurs. 
Thus, police officer did not continue to detain 
defendant by merely asking him a question 
about whether he was transporting contra- 
band. State v. Ashworth, 3 S.W.3d 25, 1999 
Tenn. Crim. App. LEXIS 262 (Tenn. Ct. Crim. 
App. 1999). 


67. ——-—Search of Premises. 

Defendant who permitted search of his 
trailer when police officers advised him that 
they wanted to look around premises and would 
get warrant if defendant requested it waived 
his right to search warrant, and search was not 
coerced. Simmons v. State, 210 Tenn. 443, 360 
S.W.2d 10, 1962 Tenn. LEXIS 305 (1962); Sha- 
fer v. State, 214 Tenn. 416, 381 S.W.2d 254, 
1964 Tenn. LEXIS 491 (1964), cert. denied, 379 
U.S. 979, 85 S. Ct. 683, 13 L. Ed. 2d 570, 1965 
U.S. LEXIS 2159 (1965), cert. denied, Shafer v. 
Tennessee, 379 U.S. 979, 85 S. Ct. 683, 13 L. 
Ed. 2d 570, 1965 U.S. LEXIS 2159 (1965). 

Evidence obtained as result of search and 
arrest was not incompetent where officers were 
invited into room by one of the defendants and 
such defendant voluntarily opened box contain- 
ing burglary tools at request of one of the 
officers. Shafer v. State, 214 Tenn. 416, 381 
S.W.2d 254, 1964 Tenn. LEXIS 491 (1964), cert. 
denied, 379 U.S. 979, 85 S. Ct. 683, 13 L. Ed. 2d 
570, 1965 U.S. LEXIS 2159 (1965), cert. denied, 
Shafer v. Tennessee, 379 U.S. 979, 85 S. Ct. 683, 
13 L. Ed. 2d 570, 1965 U.S. LEXIS 2159 (1965). 

Where defendant’s wife invited police officers 
into house and upon being informed of purpose 
of visit voluntarily gave officers requested in- 
formation and turned over defendant’s coat 
which was allegedly worn on night of robbery to 
the officers, wife waived any right of defendant 
to prohibitions against search and seizures 
without warrant. Lester v. State, 216 Tenn. 
615, 393 S.W.2d 288, 1965 Tenn. LEXIS 606 
(1965), cert. denied, Lester v. Tennessee, 383 
U.S. 952, 86 S. Ct. 1214, 16 L. Ed. 2d 214, 1966 
U.S. LEXIS 2090 (1966). 
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Where search warrant issued pursuant to 
sheriffs affidavit was invalid but where defen- 
dant had some college and was engaged in 
trading stocks and bonds and evidence indi- 
cated that defendant had voluntarily consented 
to and invited search after arrival of officers, 
and searching officers found evidence resulting 
in conviction of second degree murder, convic- 
tion was valid. Earls v. State, 496 S.W.2d 464, 
1973 Tenn. LEXIS 473 (Tenn. 1973). 

Where under an invalid search warrant six 
police officers searched the residence of a mur- 
der suspect who was an experienced, mature 
male with some college education and who in a 
previous police station interview had been 
given his Miranda warnings, and at the time 
the officers read the warrant to the suspect he 
threw his copy down and told the officers they 
were welcome to search his residence without 
the warrant, the court held that he had volun- 
tarily consented to the search and there was no 
violation of his rights under U.S. Const. amend. 
4 or 28 U.S.C. § 2241 et seq. Earls v. Tennes- 
see, 379 F. Supp. 576, 1974 U.S. Dist. LEXIS 
8426 (E.D. Tenn. 1974). 

Where defendant, a college student who was 
not formally arrested, voluntarily accompanied 
officers to his apartment and, after they de- 
clined his request to leave the apartment for a 
few minutes, signed a written consent to search 
form, the court held he had voluntarily and 
understandingly waived his constitutional 
rights against unreasonable search and seizure 
and could not subsequently object to the use of 
the fruits of the warrantless search in evidence 
against him. Nix v. State, 530 S.W.2d 524, 1975 
Tenn. Crim. App. LEXIS 279 (Tenn. Crim. App. 
1975), cert. denied, 423 U.S. 913, 96S. Ct. 218, 
46 L. Ed. 2d 142, 1975 U.S. LEXIS 3052 (1975), 
cert. denied, Nix v. Tennessee, 423 U.S. 913, 96 
S. Ct. 218, 46 L. Ed. 2d 142, 1975 U.S. LEXIS 
3052 (1975). 

To justify a warrantless search of premises 
owned or occupied by a citizen as a residence, 
he must give his consent, or such consent must 
be given by someone authorized by him, or 
having a common possessory interest or right, 
or there must exist a clear right to search under 
the exigent circumstances exemption. Rippy v. 
State, 550 S.W.2d 636, 1977 Tenn. LEXIS 536 
(Tenn. 1977). 

Fact that one officer out of the three present 
at an apartment door may have had a gun 
drawn was not a coercive gesture precluding 
the apartment lessee’s consent to a search but 
rather was a reasonable precaution under the 
circumstances of the armed robbery and as- 
sault investigation. United States v. Scott, 578 
F.2d 1186, 1978 U.S. App. LEXIS 10652 (6th 
Cir. 1978), cert. denied, 439 U.S. 870, 99 S. Ct. 
201, 58 L. Ed. 2d 182, 1978 U.S. LEXIS 3167 
(1978), cert. denied, Scott v. United States, 439 
U.S. 870, 99 S. Ct. 201, 58 L. Ed. 2d 182, 1978 
U.S. LEXIS 3167 (1978). 
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District court properly credited the sheriffs 
clear and specific testimony that lessee of 
apartment had said, “Yes, you can look,” rather 
than the lessee’s testimony denying consent, 
where lessee had also stated that she had 
nothing to hide and had only wanted to leave 
the apartment and where she had given both 
oral and written consent to a second entry only 
one hour after the first. United States v. Scott, 
578 F.2d 1186, 1978 U.S. App. LEXIS 10652 
(6th Cir. 1978), cert. denied, 439 U.S. 870, 99S. 
Ct. 201, 58 L. Ed. 2d 182, 1978 U.S. LEXIS 
3167 (1978), cert. denied, Scott v. United 
States, 439 U.S. 870, 99S. Ct. 201, 58 L. Ed. 2d 
182, 1978 U.S. LEXIS 3167 (1978). 

Entry of building inspectors into premises 
with the consent of the tenant who occupied 
them was not a deprivation of the landlord’s 
right against unreasonable searches. Jackson v. 
Davis, 530 F. Supp. 2, 1981 U.S. Dist. LEXIS 
16547 (B.D. Tenn. 1981), affd without opinion, 
667 F.2d 1026, 1981 U.S. App. LEXIS 16663 
(6th Cir. Tenn. 1981), affd, Jackson v. Davis, 
667 F.2d 1026, 1981 U.S. App. LEXIS 16663 
(6th Cir. Tenn. 1981). 

Action in stepping back from apartment door 
was not an invitation for or consent to police 
officers to enter and search apartment without 
a warrant. State v. Clark, 844 S.W.2d 597, 1992 
Tenn. LEXIS 721 (Tenn. 1992). 

Defendant’s impression that the police offic- 
ers were arresting his girlfriend did not render 
his consent to search his home involuntary. 
United States v. Crowder, 62 F.3d 782, 1995 
FED App. 241P, 1995 U.S. App. LEXIS 20817 
(6th Cir. 1995), cert. denied, 516 U.S. 1057, 116 
S. Ct. 731, 133 L. Ed. 2d 682, 1996 U.S. LEXIS 
228 (1996). 

A legal arrest in the home does not constitute 
evidence of coercion. United States v. Crowder, 
62 F.3d 782, 1995 FED App. 241P, 1995 U.S. 
App. LEXIS 20817 (6th Cir. 1995), cert. denied, 
516 U.S. 1057, 116 S. Ct. 731, 133 L. Ed. 2d 682, 
1996 U.S. LEXIS 228 (1996). 


68. ———Third-party Consent. 

The consent of one who possesses common 
authority over premises or effects is valid as 
against the absent, non-consenting person with 
whom that authority is shared; overruling the 
“angry wife exception” set forth in Kelley v. 
State, 184 Tenn. 143, 197 S.W.2d 545, 1946 
Tenn. LEXIS 273 (1946). State v. Bartram, 925 
S.W.2d 227, 1996 Tenn. LEXIS 419 (Tenn. 
1996). 

As a resident of his girlfriend’s apartment, 
defendant had a legitimate expectation of pri- 
vacy in the apartment, giving him standing to 
contest the voluntariness of his girlfriend’s con- 
sent to a search of the apartment and its 
contents. United States v. Tucker, 57 F. Supp. 
2d 503, 1999 U.S. Dist. LEXIS 10957 (W.D. 
Tenn. 1999). 

Defendant’s girlfriend had the actual author- 
ity to consent to a search of defendant’s ammu- 
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nition boxes stored in the apartment in which 
they resided based on her joint access and 
control, and defendant’s reduced expectation of 
privacy where the boxes were clearly marked as 
containing ammunition. United States v. 
Tucker, 57 F. Supp. 2d 503, 1999 U.S. Dist. 
LEXIS 10957 (W.D. Tenn. 1999). 

Court order to transfer debtor’s documents 
from the receiver of debtor’s law firm to trustee 
in bankruptcy did not authorize trustee to 
grant access to the documents to any third 
party. In re Lufkin, 255 B.R. 204, 2000 Bankr. 
LEXIS 1394 (Bankr. E.D. Tenn. 2000). 


69. ———Proving Effective Consent. 

Consent to a warrantless search must be 
proved to the trial court by clear and positive 
testimony and must be unequivocal, specific 
and intelligently given, uncontaminated by any 
duress or coercion. United States v. Scott, 578 
F.2d 1186, 1978 U.S. App. LEXIS 10652 (6th 
Cir. 1978), cert. denied, 439 U.S. 870, 99 S. Ct. 
201, 58 L. Ed. 2d 182, 1978 U.S. LEXIS 3167 
(1978), cert. denied, Scott v. United States, 439 
U.S. 870, 99 S. Ct. 201, 58 L. Ed. 2d 182, 1978 
U.S. LEXIS 3167 (1978). 

The evidence did not preponderate against 
the trial court’s ruling in a rape prosecution 
that two warrantless searches of defendant’s 
house were valid, based, in the first instance, 
on consent of defendant and, in the second 
instance, of the consent of defendant’s wife. 
Mothershed v. State, 578 S.W.2d 96, 1978 Tenn. 
Crim. App. LEXIS 283 (Tenn. Crim. App. 1978). 

When a defense of coercion is raised by one 
who has been searched, the burden is placed on 
the government to show that the consent was 
voluntary. United States v. Fultz, 480 F. Supp. 
64, 1979 U.S. Dist. LEXIS 9385 (E.D. Tenn. 
1979), affd, 622 F.2d 204, 1980 U.S. App. 
LEXIS 17872 (6th Cir. 1980), aff'd, United 
States v. Fultz, 622 F.2d 204, 1980 U.S. App. 
LEXIS 17872 (6th Cir. 1980), cert. denied, 449 
U.S. 834, 101 S. Ct. 105, 66 L. Ed. 2d 40, 1980 
U.S. LEXIS 2790 (1980), cert. denied, Fultz v. 
United States, 449 U.S. 834, 101 S. Ct. 105, 66 
L. Ed. 2d 40, 1980 U.S. LEXIS 2790 (1980). 

Where the validity of the search rests on 
consent, the government has the burden of 
proving that the necessary consent was ob- 
tained and that it was freely and voluntarily 
given, a burden that is not satisfied by showing 
a mere submission to a claim of lawful author- 
ity. United States v. Taylor, 917 F.2d 1402, 1990 
U.S. App. LEXIS 18650 (6th Cir. Tenn. 1990), 
vacated, 925 F.2d 990, 1991 U.S. App. LEXIS 
2600 (6th Cir. 1991), rev'd on rehearing on 
other grounds, United States v. Taylor, 956 F.2d 
572, 1992 U.S. App. LEXIS 1668 (6th Cir. 
1992), cert. denied, 506 U.S. 952, 113 S. Ct. 404, 
121 L. Ed. 2d 330, 1992 U.S. LEXIS 6809 
(1992), cert. denied, Taylor v. United States, 
506 U.S. 952, 113 S. Ct. 404, 121 L. Ed. 2d 330, 
1992 U.S. LEXIS 6809 (1992). 
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Evidence did not show deaf murder defen- 
dant’s compliance with officer’s request to ac- 
company officer for questioning, following the 
officer’s illegal entry into defendant’s home, 
was consensual because it was not sufficiently 
clear that defendant knew defendant could de- 
cline the officer’s request. State v. Jenkins, 81 
S.W.3d 252, 2002 Tenn. Crim. App. LEXIS 184 
(Tenn. Crim. App. 2002). 

In a two-count premeditated first degree 
murder case where defendant asserted the in- 
sanity defense, the trial court did not err in 
denying defendant’s motion to suppress as the 
evidence did not preponderate against the trial 
court’s finding that defendant was mentally 
capable of knowingly and intelligently consent- 
ing to a search of the vehicle where the gun was 
found and of waiving his rights under Miranda. 
State v. Flake, 114 S.W.3d 487, 2003 Tenn. 
LEXIS 696 (Tenn. Apr. 10, 2003). 

Search of defendant’s home withstood consti- 
tutional scrutiny where defendant was 28 years 
old, the officers testified that defendant did not 
appear to be under the influence of drugs or 
alcohol when he voluntarily signed the consent 
to search form. Defendant’s mother, with whom 
he lived, also voluntarily signed the consent 
form, and the mother voluntarily retrieved the 
garbage bag from the garbage can located in 
the driveway that contained defendant’s bloody 
clothes and gave it to the officers. State v. Riels, 
— $.W.3d —, 2006 Tenn. Crim. App. LEXIS 273 
(Tenn. Crim. App. Mar. 31, 2006), rev'd, 216 
S.W.3d 737, 2007 Tenn. LEXIS 142 (Tenn. 
2007). 

Trial court properly suppressed the ketamine 
hydrochloride pursuant to Tenn. Const. art. I, 
§ 7 and U.S. Const. amend. 4, where the state 
did not show that defendant’s alleged consent 
to the search was either specific or unequivocal, 
as required, and defendant did not consent to 
more than that which was authorized by the 
search warrant. State v. Siliski, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 747 (Tenn. Crim. 
App. Sept. 27, 2006). 


70. ——-—Induced by Misrepresenta- 
tion. 

The fourth amendment does not protect 
wrongdoers from misplaced confidence in their 
associates; on the contrary, an agent may legiti- 
mately gain entrance into a house by misrepre- 
senting his identity. United States v. Baldwin, 
621 F.2d 251, 1980 U.S. App. LEXIS 17350 (6th 
Cir. Tenn. 1980), rehearing denied, 632 F.2d 1, 
1980 U.S. App. LEXIS 13597 (6th Cir. 1980), 
cert. denied, Baldwin v. United States, 450 U.S. 
1045, 101 S. Ct. 1767, 68 L. Ed. 2d 244, 1981 
U.S. LEXIS 1626 (1981). 


71. —-—-—Consent Invalid. 

Where minor son lacked equal authority over 
residence, he could not waive parents’ rights 
and allow warrantless search of home. Hem- 
bree v. State, 546 S.W.2d 235, 1976 Tenn. Crim. 
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App. LEXIS 307, 99 A.L.R.3d 586 (Tenn. Crim. 
App. 1976). 

Warrantless search was unconstitutional 
where the police only had permission to search 
from the apartment overseer’s sister, who her- 
self had no possession interest. Rippy v. State, 
550 S.W.2d 636, 1977 Tenn. LEXIS 536 (Tenn. 
1977). 

Defendant’s consent was not voluntarily 
given where one and a half hours passed be- 
tween the officers’ initial request for consent 
and defendant’s ultimate decision to sign the 
consent form, and where the officers physically 
restrained and threatened to arrest defendant’s 
girlfriend and take away their small child. U.S. 
v. Ivy, 165 F.3d 397, 1998 FED App. 381P, 1998 
U.S. App. LEXIS 32542 (6th Cir. 1998). 

Defendant’s statement, “You've got the 
badge, I guess you can” did not indicate consent 
to a search. United States v. Worley, 193 F.3d 
380, 1999 FED App. 346P, 1999 U.S. App. 
LEXIS 23686 (6th Cir. 1999). 


72. ——Exigent Circumstances. 

Issuance of a warrant was a necessary pre- 
requisite to admission of evidence found in 
luggage seized for probable cause in the ab- 
sence of exigent circumstances. United States v. 
Hartman, 627 F.2d 7, 1980 U.S. App. LEXIS 
15196 (6th Cir. 1980). 

Exigent circumstances existed to justify a 
warrantless search of an automobile. State v. 
Mays, 667 S.W.2d 512, 1983 Tenn. Crim. App. 
LEXIS 370 (Tenn. Crim. App. 1983). 

A warrantless search is justified where prob- 
able cause and exigent circumstances exist. 
State v. Blakely, 677 S.W.2d 12, 1983 Tenn. 
Crim. App. LEXIS 439 (Tenn. Crim. App. 1983) 
(border search of airplane). 

A warrantless entry will be sustained when 
the circumstances were such as to lead a person 
of reasonable caution to conclude that evidence 
of a federal crime would probably be found on 
the premises and also that such evidence would 
probably be destroyed within the time neces- 
sary to obtain a search warrant. United States 
v. Elkins, 732 F.2d 1280, 1984 U.S. App. LEXIS 
23119 (6th Cir. 1984). 

The demonstrated mobility of a truck consti- 
tuted ample evidence of the required exigent 
circumstances. State v. Banner, 685 S.W.2d 
298, 1984 Tenn. Crim. App. LEXIS 3008 (Tenn. 
Crim. App. 1984). 

The police had sufficient exigent circum- 
stances to warrant the temporary seizure of the 
premises. State v. Hawk, 688 S.W.2d 467, 1985 
Tenn. Crim. App. LEXIS 2980 (Tenn. Crim. 
App. 1985). 

A warrantless entry will be sustained when 
the circumstances then extant were such as to 
lead a person of reasonable caution to conclude 
that evidence of a federal crime would probably 
be found on the premises and also that such 
evidence would probably be destroyed within 
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the time necessary to obtain a search warrant. 
United States v. Sangineto-Miranda, 859 F.2d 
1501, 1988 U.S. App. LEXIS 14463 (6th Cir. 
Tenn. 1988), rehearing denied, — F.2d —, 1990 
U.S. App. LEXIS 7615 (6th Cir. Apr. 30, 1990). 

A police officer can show an objectively rea- 
sonable belief that contraband is being, or will 
be, destroyed within a residence if he can 
demonstrate: (1) A reasonable belief that third 
parties are inside the dwelling; and (2) A rea- 
sonable belief that these third parties may soon 
become aware the police are on their trail, so 
that the destruction of evidence would be in 
order. United States v. Sangineto-Miranda, 859 
F.2d 1501, 1988 U.S. App. LEXIS 14463 (6th 
Cir. Tenn. 1988), rehearing denied, — F.2d —, 
1990 U.S. App. LEXIS 7615 (6th Cir. Apr. 30, 
1990). 

In executing a warrant for search of an apart- 
ment, officers’ knowledge that firearms were 
alleged to be inside, their fear that cocaine 
would be destroyed, and the barricading of the 
front door did not constitute exigent circum- 
stances that excused the officers from knocking 
and announcing their presence before entering. 
United States v. Bates, 84 F.3d 790, 1996 FED 
App. 150P, 1996 U.S. App. LEXIS 11914 (6th 
Cir. 1996). 

After discovering a hand grenade and deto- 
nation cord in the first ammo box, the officers 
could presume that a bomb or other explosive 
device might be stored in the second box; thus 
the search of the second ammunition box was 
constitutionally permissible under the exigent 
circumstances exception to the warrant re- 
quirement. United States v. Tucker, 57 F. Supp. 
2d 503, 1999 U.S. Dist. LEXIS 10957 (W.D. 
Tenn. 1999). 

Defendant’s conviction for cruelty to animals 
was proper pursuant to U.S. Const. amend. 4 
and Tenn. Const. art. I, § 7 because the first 
warrantless entry into his residence was justi- 
fied under the exigent circumstances exception. 
Further, the second entry into the residence 
was deemed to have been a continuation of the 
first to collect evidence that was in the plain 
view of the officers. State v. Davis, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1018 (Tenn. 
Crim. App. Sept. 15, 2005). 

Exigent circumstances existed to justify a 
warrantless entry of defendant’s home where 
an officer investigating a burglary saw two 
suspects run behind defendant’s home, the of- 
ficer caught one suspect on the front porch, the 
officer observed a microwave through the open 
front door, and he reasonably believed that he 
had interrupted a burglary and that there 
might have been victims inside the house. State 
v. Wade, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. Mar. 15, 2006). 


73. ——Hot Pursuit. 
Officers’ pursuit of prisoner did not violate 
fourth amendment rights of bystander killed 
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during high speed chase. Jones v. Sherrill, 827 
F.2d 1102, 1987 U.S. App. LEXIS 11704 (6th 
Cir. 1987), questioned, Pleasant v. Zamieski, 
895 F.2d 272, 1990 U.S. App. LEXIS 1547 (6th 
Cir. Mich. 1990). 


74, ——lIncident to Lawful Arrest. 

Where the officers have immediate knowl- 
edge of a violation of the prohibition law, they 
may make a search incident to arrest. Maynard 
v. United States, 23 F.2d 141, 1927 U.S. App. 
LEXIS 3149 (D.C. Cir. 1927). 

If a search is not incidental to the arrest, 
then the search is illegal. Ellis v. State, 211 
Tenn. 321, 364 S.W.2d 925, 1963 Tenn. LEXIS 
353 (1963); Shafer v. State, 214 Tenn. 416, 381 
S.W.2d 254, 1964 Tenn. LEXIS 491 (1964), cert. 
denied, 379 U.S. 979, 85S. Ct. 683, 13 L. Ed. 2d 
570, 1965 U.S. LEXIS 2159 (1965), cert. denied, 
Shafer v. Tennessee, 379 U.S. 979, 85 S. Ct. 683, 
13 L. Ed. 2d 570, 1965 U.S. LEXIS 2159 (1965). 

Where officer was investigating burglary at 
4:00 a.m. near scene of crime at a time close to 
the time of the crime and defendant’s clothes 
were in such condition as to indicate that he 
had been walking in field behind burglarized 
building, facts were such as to justify officer in 
arresting defendant and evidence obtained as 
result of search of defendant incident to that 
arrest was admissible. West v. State, 221 Tenn. 
178, 425 S.W.2d 602, 1968 Tenn. LEXIS 517 
(1968). 

Where a large quantity of illicit drugs had 
been found in defendant’s kitchen by police 
officers executing valid search warrant, and 
where an occupant of the kitchen had been 
arrested and searched, pills found in occupant’s 
purse were properly admitted into evidence, for 
the search of occupant was incident to a lawful 
arrest. Freeman v. State, 542 S.W.2d 629, 1976 
Tenn. Crim. App. LEXIS 353 (Tenn. Crim. App. 
1976). 

Where defendant’s warrantless arrest in the 
doorway of his apartment was the unforeseen 
result of a field investigation, his arrest was not 
illegal. Payton v. New York, 445 U.S. 573, 100S. 
Ct. 13871, 63 L. Ed. 2d 639, 1980 U.S. LEXIS 13 
(1980). 

The warrantless seizure of an individual’s 
clothing may be considered as a reasonable, 
hence constitutional, search when made while 
he is in custody following his arrest. State v. 
Barger, 612 S.W.2d 485, 1980 Tenn. Crim. App. 
LEXIS 345 (Tenn. Crim. App. 1980). 

Consequently, the search incident to that 
arrest which led to the retrieval of keys on the 
defendant’s person was constitutional. United 
States v. McCool, 526 F. Supp. 1206, 1981 U.S. 
Dist. LEXIS 16011 (M.D. Tenn. 1981). 

Pawn tickets taken from defendant’s wallet 
during an inventory search at the police station 
following his arrest, which led to recovery of a 
stolen rifle, were not seized in violation of his 
fourth amendment rights. United States v. Mc- 
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Croy, 102 F.3d 239, 1996 FED App. 381P, 1996 
U.S. App. LEXIS 32210 (6th Cir. 1996), cert. 
denied, 520 U.S. 1180, 117 S. Ct. 1457, 137 L. 
Ed. 2d 561, 1997 U.S. LEXIS 2435 (Tenn. Apr. 
14, 1997). 

Where police officer saw defendant enter and 
leave a house where he believed cocaine was 
being sold, and he approached her while she 
was standing in the middle of a public street 
and observed a crack pipe protruding from her 
pocket, he had probable cause to arrest her for 
possession of drug paraphernalia, and to detain 
and search her. State v. Moore, 949 S.W.2d 704, 
1997 Tenn. Crim. App. LEXIS 282 (Tenn. Crim. 
App. 1997), overruled, State v. Crutcher, 989 
S.W.2d 295, 1999 Tenn. LEXIS 228 (Tenn. 
1999). 

A quick and limited search of premises, inci- 
dent to an arrest and conducted to protect the 
safety of police officers is permissible if an 
officer has a reasonable belief based on specific 
and articulable facts together with inferences 
from those facts which reasonably warrants the 
officer in believing that the area to be swept 
harbors an individual or individuals posing a 
danger to the officer or others. United States v. 
Talley, 275 F.3d 560, 2001 FED App. 438P, 2001 
U.S. App. LEXIS 27251 (6th Cir. 2001). 

Trial court erred in suppressing evidence 
found during a frisk of defendant pursuant to 
U.S. Const. amend. 4 and Tenn. Const. art. I, 
§ 7, because the search was a valid search 
incident to a lawful arrest. State v. Cothran, 
115 S.W.3d 518, 2003 Tenn. Crim. App. LEXIS 
104 (Tenn. Crim. App. 2003). 

Trial court erred in suppressing evidence 
during a search of defendant at the police 
station because the search was a valid inven- 
tory search under U.S..Const. amend. 4 and 
Tenn. Const. art. I, § 7. State v. Cothran, 115 
S.W.3d 5138, 2003 Tenn. Crim. App. LEXIS 104 
(Tenn. Crim. App. 2003). 

Trial court did not err when it found that it 
was necessary to show a police officer both the 
front and the back of the driver’s license in 
order to comply with the display requirements 
set forth in T.C.A. § 55-50-351(a); additionally, 
defendant was not entitled to be cited and 
released for the faulty muffler on his vehicle, 
pursuant to T.C.A. § 40-7-118, because he 
failed to offer satisfactory evidence of identifi- 
cation. Defendant’s failure to display the front 
and back of his license to the officer, pursuant to 
T.C.A. § 55-50-351(a), meant that the police 
officers were authorized to place defendant un- 
der custodial arrest; because the officers law- 
fully arrested defendant and the drugs in de- 
fendant’s vehicle were discovered during a 
lawful search incident to his arrest, defendant’s 
motion to suppress the drugs found in his 
vehicle was properly denied. State v. Ralph, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 925 
(Tenn. Crim. App. Aug. 25, 2005), appeal de- 
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nied, — S.W.3d — 2006 Tenn. LEXIS 62 (Tenn. 
2006). 

In an aggravated robbery case, a search of 
defendant’s car was proper because the day 
after the robbery the victims named defendant 
as a suspect, officers were told to look for a 
specific type of car with chrome rims and dark- 
tinted windows, the officers were given loca- 
tions where the suspects might be found, and 
while investigating one of the locations, a car 
with chrome rims and dark-tinted windows 
drove by; defendant’s identity as a suspect was 
confirmed and he was arrested, and upon ar- 
rest, the officers conducted a search of the car 
and discovered a gun in the backseat. State v. 
Talley, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 802 (Tenn. Crim. App. Oct. 16, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
336 (Tenn. 2007). 


75. ———Area Subject to Search. 

If one is lawfully arrested he may be searched 
on his person or premises provided that such 
search is incidental to his arrest. West v. State, 
221 Tenn. 178, 425 S.W.2d 602, 1968 Tenn. 
LEXIS 517 (1968). 

The U.S. Const. amend. 4 and Tenn. Const. 
art. I, § 7 strictly limit searches without a 
warrant incident to lawful arrest to searches of 
the body of the person being arrested and the 
area within his immediate control. State v. 
Harrison, 756 S.W.2d 716, 1988 Tenn. Crim. 
App. LEXIS 406 (Tenn. Crim. App. 1988). 

The area within which the arrestee might 
gain possession of a weapon or destructible 
evidence, the “grab area,” which may be 
searched without a search warrant incident to 
a lawful arrest, does not extend to closed or 
concealed areas of the room in which the arrest 
is made. State v. Harrison, 756 S.W.2d 716, 
1988 Tenn. Crim. App. LEXIS 406 (Tenn. Crim. 
App. 1988). 

Once a police officer has effected a valid 
arrest, that officer can search the area that is or 
was within the arrestee’s control. United States 
v. White, 871 F.2d 41, 1989 U.S. App. LEXIS 
3828 (6th Cir. 1989). 

Because initial search of defendant was un- 
lawful, the subsequent arrest and the search of 
a locked suitcase pursuant to the arrest was 
unlawful since, absent exigent circumstances 
or consent, an officer is not to search a locked 
suitcase without a search warrant. United 
States v. Kelly, 913 F.2d 261, 1990 U.S. App. 
LEXIS 15762 (6th Cir. 1990). 


76. ———Search of Automobile. 

Defendants were arrested upon reasonable 
cause that they had committed a felony, and 
search of their car was plainly incident to such 
arrest. The fruits of such search were admis- 
sible in evidence, as were items obtained by one 
defendant’s wife from their home. Bays v. State, 
529 S.W.2d 58, 1975 Tenn. Crim. App. LEXIS 
284 (Tenn. Crim. App. 1975). 


AMENDMENTS 


Amend. 4 


Although a federal officer had probable cause 
to arrest the defendant for drinking beer in a 
national park, the officer’s seizure of a grocery 
bag from beneath the driver’s seat while defen- 
dant was sitting in the passenger’s seat did not 
constitute a lawful search incident to an arrest, 
since the bag was too inaccessibly located to be 
within an area from which defendant might 
have obtained anything that could have been 
used as evidence against him. United States v. 
Rowan, 439 F. Supp. 1020, 1977 U.S. Dist. 
LEXIS 13877 (E.D. Tenn. 1977). 

Even after the arrestee has been separated 
from his vehicle and is no longer within reach of 
the vehicle or its contents, a police officer may 
search a vehicle incident to a lawful arrest, and 
such a search is valid. United States v. White, 
871 F.2d 41, 1989 U.S. App. LEXIS 3828 (6th 
Cir. 1989). 

A police officer may conduct a search of the 
passenger compartment of an automobile inci- 
dent to an arrest even when the arrested per- 
son is neutralized in the back seat of a squad 
car. State v. Watkins, 827 S.W.2d 293, 1992 
Tenn. LEXIS 223 (Tenn. 1992). 

When a policeman has made a lawful custo- 
dial arrest of the occupant of an automobile, he 
may, aS a contemporaneous incident of that 
arrest, search the passenger compartment of 
that automobile. State v. Watkins, 827 S.W.2d 
293, 1992 Tenn. LEXIS 223 (Tenn. 1992). 

A stereo equalizer and marijuana were dis- 
covered by police officers in the passenger com- 
partment of the car defendant had been driving 
in the course of conducting a valid search 
incident to the defendant’s lawful arrest; and 
the fact that one of the officers said that he and 
his partner began “inventorying” the defen- 
dant’s vehicle after his arrest, did not invali- 
date the search. State v. Watkins, 827 S.W.2d 
293, 1992 Tenn. LEXIS 223 (Tenn. 1992). 

Warrantless search of a wrecked motorcycle 
by police after the driver was taken away by 
ambulance was not a search incident to arrest 
even though the police intended to and had 
probable cause to arrest the defendant at the 
scene of the accident, because the police did not 
arrest the defendant due to his injuries, told 
the defendant he was being taken for medical 
treatment, and did not take him into custody 
until he was released from the medical center. 
State v. Crutcher, 989 S.W.2d 295, 1999 Tenn. 
LEXIS 228 (Tenn. 1999). 

Defendant’s detention constituted de facto 
arrest where record was devoid of any evidence 
of reasonable suspicion of criminal activity and 
no Miranda warnings were provided to defen- 
dant, consent immediately followed the illegal 
seizure, and no intervening event occurred; 
thus, search of defendant’s vehicle and seizure 
of cocaine found in the vehicle was unreason- 
able under constitutional protections. State v. 
Hayes, 190 S.W.3d 665, 2005 Tenn. Crim. App. 
LEXIS 645 (Tenn. Crim. App. June 28, 2005). 
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77. ——Plain View. 

Where police were summoned after an airline 
agent had searched a package and discovered 
contraband, the fact that the contraband was in 
plain view when the police officer arrived re- 
moved the officer from participation in the 
search, and his subsequent seizure of some of 
the contraband was not in violation of the 
search and seizure provisions of the constitu- 
tion. State v. Johnson, 569 S.W.2d 808, 1978 
Tenn. LEXIS 630 (Tenn. 1978). 

The formula used by the Tennessee courts 
with regard to plain view searches is that: (1) 
The object must be in “plain view”; (2) The 
viewer must have the right to be in position for 
the view; (3) The seized object must be discov- 
ered inadvertently; and (4) The incriminating 
nature of the object must be apparent on its 
face. State v. Horner, 605 S.W.2d 835, 1980 
Tenn. Crim. App. LEXIS 302 (Tenn. Crim. App. 
1980); State v. Barger, 612 S.W.2d 485, 1980 
Tenn. Crim. App. LEXIS 345 (Tenn. Crim. App. 
1980). 

When law enforcement officers are in a place 
where they have a right to be and as a result 
thereof observe criminal activity, clearly recog- 
nizable as such, on the property of a defendant, 
the “open view” exception to the warrant re- 
quirement arises. State v. Layne, 623 S.W.2d 
629, 1981 Tenn. Crim. App. LEXIS 381 (Tenn. 
Crim. App. 1981), overruled, State v. Holt, 691 
S.W.2d 520, 1984 Tenn. LEXIS 865 (Tenn. 
1984). 

Plain view doctrine has been restricted to 
three requirements in which an officer must: (1) 
Have rightfully been in place where he made 
plain view discovery; (2) Have made discovery 
inadvertently; and (3) Have immediately recog- 
nized incriminating nature of object discovered. 
State v. Byerley, 635 S.W.2d 511, 1982 Tenn. 
LEXIS 422 (Tenn. 1982). 

The plain view doctrine does not authorize 
warrantless entries into a private home merely 
because an item of contraband has become 
visible to those outside. United States v. Mor- 
gan, 743 F.2d 1158, 1984 U.S. App. LEXIS 
18632 (6th Cir. Tenn. 1984), cert. denied, 471 
U.S. 1061, 105 S. Ct. 2126, 85 L. Ed. 2d 490, 
1985 U.S. LEXIS 2831 (1985). 

Even “plain view” evidence observed during a 
warrantless entry will not be excluded under 
the independent source doctrine so long as: (1) 
The evidence is later discovered during a 
search pursuant to a valid warrant; (2) This 
valid warrant was obtained without reference 
to evidence uncovered during the illegal search; 
and (3) The government agents would have 
obtained the warrant even had they not made 
the illegal entry. State v. Clark, 844 S.W.2d 597, 
1992 Tenn. LEXIS 721 (Tenn. 1992). 

Where a suitcase popped open of its own 
accord, whether it happened as a result of the 
weight of its contents or a faulty latch, the 
items inside the suitcase were in plain view of 
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agents lawfully on the premises, and the plain 
view exception justified seizure of the weapons 
contained in the suitcase. United States v. 
Tucker, 57 F. Supp. 2d 5038, 1999 U.S. Dist. 
LEXIS 10957 (W.D. Tenn. 1999). 

The plain view doctrine provides that, under 
certain circumstances, the police may seize 
evidence in plain view without a warrant; pre- 
requisites to the application of the plain view 
doctrine include: (1) The officer did not violate 
constitutional mandates in arriving at the loca- 
tion from which the evidence could plainly be 
seen; (2) The officer had a lawful right of access 
to the evidence; and (3) The incriminating char- 
acter of the evidence was “immediately appar- 
ent,” that is, the officer possessed probable 
cause to believe that the item in plain view was 
evidence of a crime or contraband; accordingly, 
when an officer enters private premises pursu- 
ant to exigent or emergency circumstances, the 
officer may generally seize any apparently in- 
criminating items located on the premises in 
plain view; furthermore, an officer may record 
by photography scenes presented to plain view. 
State v. Coulter, 67 S.W.3d 3, 2001 Tenn. Crim. 
App. LEXIS 485 (Tenn. Crim. App. 2001). 

When bullet holes are visible to the naked 
eye in a victim’s body, police are entitled to 
follow them to retrieve the bullets; this is not “a 
search” because once police have observed the 
holes, a defendant has no reasonable expecta- 
tion of privacy in the bullets. State v. Coulter, 
67 S.W.3d 3, 2001 Tenn. Crim. App. LEXIS 485 
(Tenn. Crim. App. 2001). 

Trial court erred in suppressing evidence 
seized inside a residence under U.S. Const. 
amend. 4 and Tenn. Const. art. I, § 7, because 
the items were properly seized under the plain 
view doctrine; even if the items were not in 
plain view and thus not properly seized under 
the plain view doctrine, the items would have 
inevitably been discovered during the officer’s 
consensual search of the residence. State v. 
Cothran, 115 S.W.3d 513, 2003 Tenn. Crim. 
App. LEXIS 104 (Tenn. Crim. App. 2003). 

The United States supreme court has dis- 
pensed with the inadvertent discovery require- 
ment under the plain view doctrine, U.S. Const. 
amend. 4. State v. Cothran, 115 S.W.3d 513, 
2003 Tenn. Crim. App. LEXIS 104 (Tenn. Crim. 
App. 2003). 

Where defendant was detained during the 
execution of a search warrant, the deputy re- 
moved the defendant’s hand from her pocket 
and a magnetic key holder came out that con- 
tained methamphetamine. The evidence was 
admissible under the plain view exception to 
the warrant requirement under U.S. Const. 
amend. 4 and Tenn. Const. art. I, § 7. State v. 
Rudd, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1007 (Tenn. Crim. App. Sept. 12, 2005). 

Search of defendant’s vehicle was proper be- 
cause the officer, standing where he had a right 
to be and looking through an open window, saw 
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what appeared to be “trace amounts” of mari- 
juana on the driver’s seat and seized it as well 
as what appeared to be cocaine; clearly, the 
plain view doctrine permitted that action. State 
v. Pruitt, — S.W.38d —, 2006 Tenn. Crim. App. 
LEXIS 713 (Tenn. Crim. App. Sept. 8, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
77 (Tenn. Jan. 29, 2007). 


78. ———Automobiles. 

Where rifle used in armed robbery was 
plainly visible when officers walked up to de- 
fendant’s automobile, seizure of rifle without 
search warrant did not amount to unlawful 
search and seizure and rifle was admissible in 
evidence against defendant. Sneed v. State, 221 
Tenn. 6, 423 S.W.2d 857, 1968 Tenn. LEXIS 512 
(1968). 

Where an automobile was stopped and police 
officer, on a routine check for weapons, visually 
detected a partially opened, white plastic bag 
underneath the driver’s seat, and the bag was 
found to contain marijuana, the finding of the 
bag did not constitute a search within the 
meaning of U.S. Const. amend. 4. Armour v. 
Totty, 486 S.W.2d 537, 1972 Tenn. LEXIS 327 
(Tenn. 1972). 

Where officers, on routine patrol, observed a 
vehicle being backed into a rural field without 
headlights and upon approaching the vehicle 
noticed that the driver acted very nervous, the 
officers were justified in undertaking further 
investigation which revealed several firearms 
and Christmas presents, some of which had 
been ripped open, in the back of the car and the 
use of a flashlight in the search did not violate 
the “plain view” doctrine and the officers had 
probable cause to arrest the driver. Effler v. 
Rose, 535 F.2d 980, 1976 U.S. App. LEXIS 8642 
(6th Cir. 1976), cert. denied, 429 U.S. 982, 97S. 
Ct. 496, 50 L. Ed. 2d 591, 1976 U.S. LEXIS 
3714 (1976). 

When the police officer inadvertently discov- 
ered stolen property which was in plain view in 
the back seat of the car, as a result of a lawful 
investigative stop, this was not a search within 
the meaning of U.S. Const. amend. 4. Hawkins 
v. State, 543 S.W.2d 606, 1976 Tenn. Crim. App. 
LEXIS 318 (Tenn. Crim. App. 1976). 

Where police officer saw several items in 
plain view from his vantage point outside the 
car, these circumstances, together with state- 
ments made by the occupants of the car, were 
sufficient to establish probable cause to believe 
that the occupants of the car were involved in 
the commission of a crime. Hawkins v. State, 
543 S.W.2d 606, 1976 Tenn. Crim. App. LEXIS 
318 (Tenn. Crim. App. 1976). 

Where incriminating evidence was in plain 
view in the automobile in which defendant was 
a passenger, and defendant fit the specific de- 
scription of the robber, there was probable 
cause to arrest defendant. State v. Goad, 549 
S.W.2d 377, 1977 Tenn. LEXIS 598 (Tenn. 
1977). 
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It is not a search within meaning of fourth 
amendment merely to look and _ observe 
through window of parked car which is open to 
view. State v. Byerley, 635 S.W.2d 511, 1982 
Tenn. LEXIS 422 (Tenn. 1982). 

An officer was entitled to make the seizure of 
a knife that was plainly in view as it lay on the 
driver’s side of the backseat floorboard. State v. 
Oody, 823 S.W.2d 554, 1991 Tenn. Crim. App. 
LEXIS 405 (Tenn. Crim. App. 1991). 

Warrantless search of defendant’s entire ve- 
hicle and seizure of the gun was proper given 
that the officer had information that the sus- 
pect matching defendant’s description and driv- 
ing a similar car was armed, and defendant’s 
gun was visible from the officer’s vantage point. 
State v. Palmer, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 1266 (Tenn. Crim. App. Dec. 9, 
2005), appeal denied, — S.W.3d —,2006 Tenn. 
LEXIS 423 (Tenn. 2006). 

Merger of defendant’s convictions for felony 
murder with his convictions for premeditated 
murder, and his conviction for attempted pre- 
meditated first-degree murder were proper be- 
cause there was reasonable suspicion to stop 
the van in question due to the van and driver’s 
description and plain-view observances, includ- 
ing an engine. State v. Sherwood, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 58 (Tenn. Crim. 
App. Jan. 26, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 483 (Tenn. May 14, 
2007). 


79. ——Plain Feel. 

Where officer’s testimony does not specify 
objective basis for identification of container 
seized during patdown search or its possible 
contents as contraband, and where record con- 
tains little evidence of officer’s experience in 
drug cases and no evidence as to how he con- 
nected container with possession of cocaine, 
plain feel doctrine cannot be invoked and war- 
rantless seizure is unconstitutional. State v. 
Bridges, 963 S.W.2d 487, 1997 Tenn. LEXIS 
642 (Tenn. 1997). 

Trial court erred in suppressing evidence 
found during a frisk of defendant: based on the 
officer’s detection of the smell of marijuana in 
the residence and defendant’s actions in 
quickly placing an object in defendant’s pocket, 
the officer had reasonable suspicion that defen- 
dant possessed a weapon and thus was justified 
in frisking defendant for safety purposes; the 
officer legally seized the metal pipe found on 
defendant for these reasons and also based on 
the “plain feel” doctrine of U.S. Const. amend. 4 
and Tenn. Const. art. I, § 7. State v. Cothran, 
115 S.W.3d 5138, 2003 Tenn. Crim. App. LEXIS 
104 (Tenn. Crim. App. 2003). 


80. —-—Stop and Frisk. 

Drug courier profile characteristics alone will 
not suffice to justify a Terry stop. United States 
v. Cotton, 708 F. Supp. 841, 1989 U.S. Dist. 
LEXIS 2706 (W.D. Tenn. 1989). 


Amend. 4 


Where an officer has no belief that the sus- 
pect is armed and poses a danger, or where his 
concern is not objectively reasonable, a frisk 
impermissibly intrudes into the freedoms pro- 
tected by U.S. Const. amend. 4. Jones v. United 
States Drug Enforcement Admin., 819 F. Supp. 
698, 1993 U.S. Dist. LEXIS 5409 (M.D. Tenn. 
1993). 

Although officers asserted at trial that they 
feared that plaintiff possessed a weapon which 
had evaded an airport metal detector, this was 
a mere pretext for the frisk they conducted. 
Jones v. United States Drug Enforcement Ad- 
min., 819 F. Supp. 698, 1993 U.S. Dist. LEXIS 
5409 (M.D. Tenn. 1993). 

Inmate failed to establish in his petition for 
post-conviction relief that his trial counsel was 
ineffective for failing to file a motion regarding 
the legality of the officer’s stop because the 
police had a right to question the inmate and 
ask for his identification after he was seen near 
the scene of a burning car where the murder 
victim was found. Thus, the denial of the peti- 
tion for post-conviction relief was affirmed. 
Yarnell v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 867 (Tenn. Crim. App. Aug. 15, 
2005), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 48 (Tenn. Feb. 6, 2006). 

Denial of the motion to suppress was af- 
firmed as the police had reasonable suspicion to 
stop defendant’s truck where defendant twice 
stopped his truck in the middle of the road and 
was making extra wide turns. State v. Lira, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 195 
(Tenn. Crim. App. Mar. 1, 2006). 

Appellate court affirmed the denial of the 
motion to suppress; the police had reasonable 
suspicion to stop defendant’s truck where de- 
fendant twice stopped his truck in the middle of 
the road and was making extra wide turns. 
State v. Lira, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 195 (Tenn. Crim. App. Mar. 1, 
2006). 


81. Warrants. 

Affidavit provided the following facts: (1) 
Upon receiving an anonymous tip that someone 
was manufacturing methamphetamine at the 
defendants’ residence, one deputy smelled 
ether coming from the area of defendants’ resi- 
dence; (2) As the deputy approached defen- 
dants’ residence, he smelled both ether and 
anhydrous ammonia coming from inside of the 
residence; (3) The deputy also heard people 
running inside of the residence; and (4) Based 
upon his prior experience, the deputy associ- 
ated his observations with the operation of a 
methamphetamine laboratory. Those facts in 
combination provided more than sufficient in- 
dependent police corroboration to compensate 
for deficiencies in meeting the two-prong test 
under State v. Jacumin, 778 S.W. 2d 430, 432, 
1989 Tenn. LEXIS 455 (Tenn. 1989); therefore, 
the information provided in the affidavit was 
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sufficient to establish probable cause for the 
issuance of a search warrant. State v. Carter, 
160 S.W.3d 526, 2005 Tenn. LEXIS 224 (Tenn. 
2005), rehearing denied, — S.W.3d —, 2005 
Tenn. LEXIS 365 (Tenn. Apr. 18, 2005), cert. 
denied, , 547 U.S. 1081, 126 S. Ct. 1797, 164 L. 
Ed. 2d 536, 2006 U.S. LEXIS 3098 (2006). 


82. —In General. 

U.S. Const. amend. 4 prohibits search and 
seizure for the sole purpose of procuring evi- 
dence to convict the possessor of crime, even 
though the search is by virtue of a warrant in 
due form and based upon sufficient evidence. 
United States v. Lefkowitz, 285 U.S. 452, 52 S. 
Ct. 420, 76 L. Ed. 877, 1932 U.S. LEXIS 446, 82 
A.L.R. 775 (1932). 

The validity of a search warrant is no conse- 
quence if the search is justified on other 
grounds. State v. Doelman, 620 S.W.2d 96, 1981 
Tenn. Crim. App. LEXIS 364 (Tenn. Crim. App. 
1981). 

Search warrant issued six days after obser- 
vation of criminal activity was not based on 
impermissibly stale information. State v. Bush, 
626 S.W.2d 470, 1981 Tenn. Crim. App. LEXIS 
394 (Tenn. Crim. App. 1981). 

Execution of a warrant beyond the five-day 
period fixed by § 40-6-107 renders the warrant 
impermissibly void and in violation of the pro- 
hibition by U.S. Const. amend. 4 against unrea- 
sonable searches and seizures. State v. Evans, 
815 S.W.2d 503, 1991 Tenn. LEXIS 289 (Tenn. 
1991). 

The good faith exception to the exclusionary 
rule states that the fruits of a constitutionally 
infirm search need not necessarily be sup- 
pressed unless: (1) The warrant contained a 
knowing or reckless falsehood; (2) The issuing 
judge acted as a mere “rubber stamp” for the 
police; or (3) The warrant and the affidavit, 
even after extending appropriate deference to 
the issuing judge’s determination, did not es- 
tablish probable cause or possessed a technical 
deficiency such that the executing officers could 
not reasonably assume the warrant to be valid. 
United States v. Logan, 250 F.3d 350, 2001 FED 
App. 158P, 2001 U.S. App. LEXIS 8807 (6th Cir. 
2001), cert. denied, 534 U.S. 895, 122 S. Ct. 216, 
151 L. Ed. 2d 154, 2001 U.S. LEXIS 6644 
(2001), cert. denied, 534 U.S. 997, 122 S. Ct. 
468, 151 L. Ed. 2d 384, 2001 U.S. LEXIS 10042 
(2001). 

When a warrant is signed by someone who 
lacks the legal authority necessary to issue 
search warrants, the warrant is void ab initio; 
thus, because the retired judge possessed no 
legal authority pursuant to which the judge 
could issue a valid warrant, the warrant was 
void and the evidence seized pursuant to it had 
to be excluded. United States v. Scott, 260 F.3d 
512, 2001 FED App. 0235P, 2001 FED App. 
235P, 2001 U.S. App. LEXIS 16516 (6th Cir. 
Tenn. 2001). 
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83. —Requirements. 

A search warrant may issue only on evidence 
which would be competent in the trial of the 
offense before a jury, and would lead a man of 
prudence and caution to believe that the offense 
has been committed. Grau v. United States, 287 
U.S. 124, 53 S. Ct. 38, 77 L. Ed. 212, 1932 US. 
LEXIS 9 (1932). 

In a double first-degree murder and espe- 
cially aggravated robbery case where the pur- 
pose of the search was not to find specific 
property, but to find property of a specific char- 
acter (i.e., items that may have been taken from 
the restaurants and the victims, murder weap- 
ons, and financial records), the warrants de- 
scribed the character of the property with suf- 
ficient particularity to enable the searcher to 
reasonably ascertain and identify the items 
subject to seizure; therefore, these descriptions 
satisfied the particularity requirement. State v. 
Reid, 91 S.W.3d 247, 2002 Tenn. LEXIS 550 
(Tenn. 2002), cert. denied, 540 U.S. 828, 124 S. 
Ct. 56, 157 L. Ed. 2d 52, 2003 U.S. LEXIS 6131 
(2003). 


84. ——Affidavit. 

The absence of a specific date in the affidavit 
setting out when the illegal activity was ob- 
served is not required if the affidavit sets out 
sufficient facts from which the magistrate issu- 
ing the warrant can find probable cause to 
believe the illegal activity, or other matters 
justifying a search, are occurring or are present 
on the premises when the search warrant is 
issued. State v. Baker, 625 S.W.2d 724, 1981 
Tenn. Crim. App. LEXIS 396 (Tenn. Crim. App. 
1981), overruled, State v. Holt, 691 S.W.2d 520, 
1984 Tenn. LEXIS 865 (Tenn. 1984), overruled 
on other grounds, State v. Holt, 691 S.W.2d 520, 
1984 Tenn. LEXIS 865 (Tenn. 1984). 

Where officer’s affidavit was challenged for 
not indicating whether criminal activity was 
continuing at time of search warrant’s issu- 
ance, the court refused to remedy the defect by 
presuming that a police officer would immedi- 
ately report criminal activity. State v. Baker, 
625 S.W.2d 724, 1981 Tenn. Crim. App. LEXIS 
396 (Tenn. Crim. App. 1981), overruled, State v. 
Holt, 691 S.W.2d 520, 1984 Tenn. LEXIS 865 
(Tenn. 1984), overruled on other grounds, State 
v. Holt, 691 S.W.2d 520, 1984 Tenn. LEXIS 865 
(Tenn. 1984). 

Affidavit containing evidence from which a 
cautious magistrate exercising independent 
and neutral judgment could find probable cause 
for the issuance of the warrant was not insuf- 
ficient as a matter of law. State v. Taylor, 763 
S.W.2d 756, 1988 Tenn. Crim. App. LEXIS 426 
(Tenn. Crim. App. 1988). 

A defendant who challenges the veracity of 
statements made in an affidavit that formed 
the basis for a warrant must point to specific 
false statements that he claims were made 
intentionally or with reckless disregard for the 
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truth. United States v. Bennett, 905 F.2d 931, 
1990 U.S. App. LEXIS 9245 (6th Cir. 1990). 

If probable cause exists absent the chal- 
lenged statements in the affidavit a defendant 
is entitled to no more; however, if such cause 
does not exist absent the challenged state- 
ments, he is entitled to a hearing if he requests 
one. He must show at the hearing, by a prepon- 
derance of the evidence, that false statements 
were made either intentionally or with reckless 
disregard for the truth and that without these 
statements there is insufficient content in the 
affidavit to support a finding of probable cause, 
and if he makes this showing, the evidence 
should be suppressed. United States v. Bennett, 
905 F.2d 931, 1990 U.S. App. LEXIS 9245 (6th 
Cir. 1990). 

The dates of occurrences alleged to create 
probable cause must be stated in an affidavit as 
a means of allowing a judicial officer to deter- 
mine if the information is stale. United States 
v. Corrigan, 809 F. Supp. 567, 1992 U.S. Dist. 
LEXIS 19794 (M.D. Tenn. 1992). 

Warrant issued upon affidavit that did not 
state dates of occurrences alleged to create 
probable cause was so lacking in probable cause 
as to fail to meet the good-faith exception to the 
exclusionary rule. United States v. Corrigan, 
809 F. Supp. 567, 1992 U.S. Dist. LEXIS 19794 
(M.D. Tenn. 1992). 

Neither U.S. Const. amend. 4 nor Tenn. 
Const. art. I, § 7 were violated by consideration 
of the two affidavits in this case to determine 
probable cause to issue the second warrant. 
State v. Smith, 836 S.W.2d 1387, 1992 Tenn. 
Crim. App. LEXIS 304 (Tenn. Crim. App. 1992). 

Affidavits concerning defendant’s prior ar- 
rests for robbery and stolen property found in 
his automobile, taken as a whole, reasonably 
indicated that other evidence of the robberies 
mentioned in the affidavit might still be present 
at his residence, and were sufficient to establish 
probable cause to search the residence. State v. 
Meeks, 876 S.W.2d 121, 1993 Tenn. Crim. App. 
LEXIS 787 (Tenn. Crim. App. 1993). 

The “bare bones” affidavit of a detective con- 
taining an averment that within three days 
prior to the affidavit date an informant was on 
the suspect premises and, while there, saw 
some quantity of marijuana “expressly for the 
purpose of unlawful distribution” failed to pro- 
vide sufficient factual information for probable 
cause. United States v. Weaver, 99 F.3d 1372, 
1996 FED App. 354P, 1996 U.S. App. LEXIS 
29129 (6th Cir. Tenn. 1996), rehearing denied, 
— F. 3d—, 1998 U.S. App. LEXIS 9543 (6th Cir. 
Apr. 7, 1998). 

Affidavit containing information concerning 
officer’s observation of marijuana from a heli- 
copter provided ample ground for issuance of a 
warrant to search a house on the property. 
Ware v. Greene, 984 S.W.2d 610, 1998 Tenn. 
App. LEXIS 359 (Tenn. Ct. App. 1998). 
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An affidavit, sufficient on its face, may be 
impeached only by showing: (1) A false state- 
ment made with intent to deceive the court, 
whether material or immaterial to the issue of 
probable cause; or (2) A false statement, essen- 
tial to the establishment of probable cause, 
recklessly made. State v. Yeomans, 10 S.W.3d 
293, 1999 Tenn. Crim. App. LEXIS 1102 (Tenn. 
Crim. App. 1999). 

A “bare bones” affidavit is similar to, if not 
the same as, one which states only the affiant’s 
belief that probable cause existed. United 
States v. Williams, 224 F.3d 530, 2000 FED 
App. 272P, 2000 U.S. App. LEXIS 20172 (6th 
Cir. 2000), cert. denied, 531 U.S. 1095, 121 S. 
Ct. 821, 148 L. Ed. 2d 704, 2001 U.S. LEXIS 
478 (2001). 

Where the affidavit portion of the arrest 
warrant did not establish probable cause, de- 
fendant’s detention for over forty-eight hours 
without a valid probable cause determination 
was in violation of U.S. Const. amend. 4. State 
v. Carter, 16 S.W.3d 762, 2000 Tenn. LEXIS 195 
(Tenn. 2000). 

Search warrant failed for lack of probable 
cause where the warrant affidavit set forth only 
conclusory statements that did not explain why 
the observed activity indicated an illegal act. 
State v. Norris, 47 S.W.3d 457, 2000 Tenn. 
Crim. App. LEXIS 437 (Tenn. Crim. App. 2000). 

Under Tenn. R. Crim. P. 41, the person pro- 
viding the affidavit for the search warrant does 
not have to be the same person who requests 
the search warrant and does not have to be in 
the same class of persons as those who may 
request a search warrant. State v. Powell, 53 
S.W.3d 258, 2000 Tenn. Crim. App. LEXIS 855 
(Tenn. Crim. App. 2000). 

The following guideline should be considered 
in determining whether evidence _ seized 
through an invalid warrant should be excluded: 
In the absence of an allegation that the magis- 
trate abandoned a detached and neutral role, 
suppression is appropriate only if the officers 
were dishonest or reckless in preparing their 
affidavit or could not have harbored an objec- 
tively reasonable belief in the existence of prob- 
able cause. United States v. Harris, 255 F.3d 
288, 2001 FED App. 201P, 2001 U.S. App. 
LEXIS 13784 (6th Cir. 2001), cert. denied, 534 
U.S. 966, 122 S. Ct. 378, 151 L. Ed. 2d 288, 
2001 U.S. LEXIS 9698 (2001). 


85. ——Descriptions. 

Where a package of contraband en route to 
another state was seized by police at the point 
of shipment and then used as bait, it was 
impossible to describe with particularity the 
place to be searched and the person or things to 
be seized until after defendant showed up to 
claim the shipment, hence it was necessary 
that the second seizure be made instanter and 
it did not violate the provisions of U.S. Const. 
amend. 4. State v. Johnson, 569 S.W.2d 808, 
1978 Tenn. LEXIS 630 (Tenn. 1978). 
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A warrant containing a detailed description 
of the premises and items to be searched and 
including the language “evidence of such 
crimes [T.C.A. §§ 37-1-156 and 39-2-612 (re- 
pealed)] including photographs and ...” is not 
void as a general warrant. Vermilye v. State, 
584 S.W.2d 226, 1979 Tenn. Crim. App. LEXIS 
258 (Tenn. Crim. App. 1979). 

Search warrant adequately described prop- 
erty to be searched. State v. Bush, 626 S.W.2d 
470, 1981 Tenn. Crim. App. LEXIS 394 (Tenn. 
Crim. App. 1981). 

Stolen property to be seized must not only be 
described as “stolen” but referred to with speci- 
ficity, e.g., “stereo tapes or players”; similarly, a 
search warrant must describe those items as 
contraband when they are illegal by virtue of 
the nature of the use. State v. Johnson, 854 
S.W.2d 897, 1993 Tenn. Crim. App. LEXIS 16 
(Tenn. Crim. App. 1993), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 119 (Tenn. Mar. 
22, 1993). 

Use of the term “drugs,” instead of more 
specific description such as “marijuana,” was 
an insufficient basis for the issuance of a search 
warrant. State v. Johnson, 854 S.W.2d 897, 
1993 Tenn. Crim. App. LEXIS 16 (Tenn. Crim. 
App. 1993), appeal denied, — S.W.2d —, 1993 
Tenn. LEXIS 119 (Tenn. Mar. 22, 1993). 

Warrant which allowed for search of defen- 
dant’s safe for “any money at all” and for “any 
criminal documents” relating to a suspected 
federal bank fraud violation, was invalid for 
insufficient particularity. United States v. Barr, 
844 F. Supp. 1198, 1993 U.S. Dist. LEXIS 19440 
(M.D. Tenn. 1993). 

Even though a more particular description of 
stolen property could have been obtained from 
victims and should have been included in war- 
rant to search defendant’s house, the search 
warrant was partially valid, where the descrip- 
tion of the victims’ checkbooks was sufficient 
since it focused the executing officer upon a 
search for checkbooks designated for the vic- 
tims’ account or accounts and including their 
names. State v. Meeks, 876 S.W.2d 121, 1993 
Tenn. Crim. App. LEXIS 787 (Tenn. Crim. App. 
1993). 

Where directions stated in a warrant were 
essentially accurate, defendant was named 
therein and the affidavit stated that defendant 
resided in, occupied, or possessed property to be 
searched, the possibility of any ambiguity in 
the location of defendant’s residence which 
might have arisen in the execution of the war- 
rant was negated by officer’s actual knowledge 
that the property was located, in fact, as de- 
scribed in the warrant. State v. Bostic, 898 
S.W.2d 242, 1994 Tenn. Crim. App. LEXIS 627 
(Tenn. Crim. App. 1994), appeal denied, — 
S.W.2d —, 1995 Tenn. LEXIS 93 (Tenn. Mar. 6, 
1995); State v. Conatser, 958 S.W.2d 357, 1997 
Tenn. Crim. App. LEXIS 313 (Tenn. Crim. App. 
1997). 
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Warrants were not insufficient to meet the 
constitutional requirement of particularity. 
United States v. Brown, 49 F.3d 1162, 1995 
FED App. 101P, 1995 U.S. App. LEXIS 5530 
(6th Cir. 1995), cert. denied, 516 U.S. 942, 116 
S. Ct. 377, 183 L. Ed. 2d 301, 1995 U.S. LEXIS 
7208 (1995). 

The purpose of the particularity requirement 
is to prevent the use of general warrants au- 
thorizing wide-ranging rummaging searches in 
violation of the Fourth Amendment’s proscrip- 
tion against unreasonable searches and sei- 
zures. United States v. Logan, 250 F.3d 350, 
2001 FED App. 158P, 2001 U.S. App. LEXIS 
8807 (6th Cir. 2001), cert. denied, 534 U.S. 895, 
122 S. Ct. 216, 151 L. Ed. 2d 154, 2001 USS. 
LEXIS 6644 (2001), cert. denied, 534 U.S. 997, 
122 S. Ct. 468, 151 L. Ed. 2d 384, 2001 U.S. 
LEXIS 10042 (2001). 

The issue of whether a warrant is general or 
lacks the requisite particularity is best resolved 
upon examination of the circumstances of the 
particular case. United States v. Logan, 250 
F.3d 350, 2001 FED App. 158P, 2001 U.S. App. 
LEXIS 8807 (6th Cir. 2001), cert. denied, 534 
U.S. 895, 122 S. Ct. 216, 151 L. Ed. 2d 154, 
2001 U.S. LEXIS 6644 (2001), cert. denied, 534 
U.S. 997, 122 S. Ct. 468, 151 L. Ed. 2d 384, 
2001 U.S. LEXIS 10042 (2001). 

Once a category of documents has been ad- 
equately described in the warrant, in part by an 
illustrative list of items to be seized, U.S. 
Const. amend. 4 is not violated when officers 
executing the warrant exercise minimal judg- 
ment as to whether a particular document falls 
within the described category. United States v. 
Logan, 250 F.3d 350, 2001 FED App. 158P, 2001 
U.S. App. LEXIS 8807 (6th Cir. 2001), cert. 
denied, 534 U.S. 895, 122 S. Ct. 216, 151 L. Ed. 
2d 154, 2001 U.S. LEXIS 6644 (2001), cert. 
denied, 534 U.S. 997, 122 S. Ct. 468, 151 L. Ed. 
2d 384, 2001 U.S. LEXIS 10042 (2001). 

Where search warrant authorized the seizure 
of items specifically related to false or fraudu- 
lent activity, the warrant satisfied the particu- 
larity requirement. United States v. Logan, 250 
F.3d 350, 2001 FED App. 158P, 2001 U.S. App. 
LEXIS 8807 (6th Cir. 2001), cert. denied, 534 
U.S. 895, 122 S. Ct. 216, 151 L. Ed. 2d 154, 
2001 U.S. LEXIS 6644 (2001), cert. denied, 534 
U.S. 997, 122 S. Ct. 468, 151 L. Ed. 2d 384, 
2001 U.S. LEXIS 10042 (2001). 


86. ——Probable Cause. 

The standard by which probable cause will be 
measured to see if the issuance of a search 
warrant is proper under Tenn. Const. art. I, § 7 
is the two-pronged “basis of knowledge” and 
“veracity” test (not to be applied hypertechni- 
cally) of Aguilar v. Texas, 378 U.S. 108, 8458. Ct. 
1509, 12 L.Ed.2d 723, 1964 U.S. LEXIS 994 
(1964) and Spinelli v. United States, 393 U.S. 
410, 89 S. Ct. 584, 21 L.Ed.2d 637, 1969 U.S. 
LEXIS 2701 (1969) rather than the “totality of 
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the circumstances” test voiced in Illinois v. 
Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 
L.Ed.2d 527, 1983 U.S. LEXIS 54 (1983). State 
v. Jacumin, 778 S.W.2d 430, 1989 Tenn. LEXIS 
455 (Tenn. 1989). 

There must be exigent circumstances which 
excuse the normal requirement that the deter- 
mination of the existence of probable cause be 
made by “a neutral and detached magistrate.” 
United States v. Fultz, 480 F. Supp. 64, 1979 
U.S. Dist. LEXIS 9385 (E.D. Tenn. 1979), affd, 
622 F.2d 204, 1980 U.S. App. LEXIS 17872 (6th 
Cir. 1980), aff'd, United States v. Fultz, 622 F.2d 
204, 1980 U.S. App. LEXIS 17872 (6th Cir. 
1980), cert. denied, 449 U.S. 834, 101S. Ct. 105, 
66 L. Ed. 2d 40, 1980 U.S. LEXIS 2790 (1980), 
cert. denied, Fultz v. United States, 449 U.S. 
834, 101 S. Ct. 105, 66 L. Ed. 2d 40, 1980 U.S. 
LEXIS 2790 (1980). 

State v. Jacumin, 778 S.W.2d 430, 1989 Tenn. 
LEXIS 455 (Tenn. 1989), which rejected the 
“totality of the circumstances” test for probable 
cause, and held that the proper standard by 
which probable cause will be measured under 
Tennessee law is the two-pronged “reliability- 
basis of knowledge” test, announced a new 
constitutional rule for analyzing probable 
cause; however, this new rule should not be 
applied retroactively because it does not mate- 
rially enhance the integrity and reliability of 
the fact-finding process at trial. Meadows v. 
State, 849 S.W.2d 748, 1993 Tenn. LEXIS 49 
(Tenn. 1993), rehearing denied, 849 S.W.2d 748, 
1993 Tenn. LEXIS 134 (Tenn. 1993). 

There is a rebuttable presumption that a 
warrant served within the five-day period as 
provided in § 40-6-107 retains the probable 
cause validity attributed to it by the issuing 
magistrate, subject to a proper evidentiary 
showing to the contrary. The burden of proof is 
on the challenger to show, not just that prob- 
able cause no longer exists, but that something 
objective occurred in the interval to reasonably 
put the police on notice of that fact. State v. 
Evans, 815 S.W.2d 503, 1991 Tenn. LEXIS 289 
(Tenn. 1991). 

Information upon which search warrant was 
based was not too stale to have provided ad- 
equate probable cause for the issuance of the 
warrant. State v. Thomas, 818 S.W.2d 350, 1991 
Tenn. Crim. App. LEXIS 204 (Tenn. Crim. App. 
1991), appeal denied, — S.W.2d —, 1991 Tenn. 
LEXIS 350 (Tenn. Sept. 9, 1991), appeal denied, 
State v. Lentz, — S.W.2d —, 1991 Tenn. LEXIS 
353 (Tenn. Sept. 9, 1991). 

Judge had sufficient information before him 
to determine that probable cause existed to 
issue a search warrant. United States v. Cor- 
rado, 803 F. Supp. 1280, 1992 U.S. Dist. LEXIS 
16031 (M.D. Tenn. 1992). 

The mere fact that a traveller matches some 
elements of a drug courier profile does not 
amount to even articulable suspicion, much 
less probable cause. Jones v. United States 
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Drug Enforcement Admin., 819 F. Supp. 698, 
1993 U.S. Dist. LEXIS 5409 (M.D. Tenn. 1993). 

Although warrant was lacking in sufficient 
probable cause since it failed to state a nexus 
between the place to be searched and the evi- 
dence sought, officer’s affidavit was not so lack- 
ing in indicia of probable cause as to preclude 
application of the good faith exception to the 
exclusionary rule. United States v. Van Shut- 
ters, 163 F.3d 331, 1998 FED App. 361P, 1998 
U.S. App. LEXIS 30983 (6th Cir. 1998). 

An affidavit based upon personal observation 
of criminal activity by a confidential informant 
who has been named to the magistrate and 
who, as the affidavit avers, has provided reli- 
able information to the police in the past about 
criminal activity, though without further speci- 
ficity as to the type of such activity, can be 
sufficient for a magistrate to find probable 
cause to issue a warrant. United States v. Allen, 
211 F.3d 970, 2000 FED App. 157P, 2000 U.S. 
App. LEXIS 8795 (6th Cir. 2000), cert. denied, 
531 U.S. 907, 121S. Ct. 251, 148 L. Ed. 2d 181, 
2000 U.S. LEXIS 6356 (2000). 

Judge had probable cause to issue warrant 
where, despite the fact that informant was not 
identified, additional information about police 
surveillance and heavy traffic around the resi- 
dence corroborated the informant’s information 
sufficiently. United States v. Williams, 224 F.3d 
530, 2000 FED App. 272P, 2000 U.S. App. 
LEXIS 20172 (6th Cir. 2000), cert. denied, 531 
U.S. 1095, 121 S. Ct. 821, 148 L. Ed. 2d 704, 
2001 U.S. LEXIS 478 (2001). 

A valid arrest warrant satisfies the require- 
ment of a judicial determination of probable 
cause. State v. Carter, 16 S.W.3d 762, 2000 
Tenn. LEXIS 195 (Tenn. 2000). 

In an animal cruelty case, because of the 
nature of the complaints to a police sergeant 
and the fact there was no evidence that the 
sergeant intentionally or recklessly misled the 
judge to obtain a search warrant, probable 
cause for the search warrant resulted from the 
sergeant’s affidavit without the necessity of 
additional investigation. State v. Webb, 130 
S.W.3d 799, 2003 Tenn. Crim. App. LEXIS 567 
(Tenn. Crim. App. 2003), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 1233 (Tenn. Dec. 
15, 2003), appeal denied, — S.W.3d —, 2004 
Tenn. LEXIS 119 (Tenn. Feb. 2, 2004). 

Evidence seized at a defendant’s second resi- 
dence was not admissible under the good faith 
exception to the exclusionary rule where a 
federal agent’s information about the defen- 
dant’s continuing criminal activity related ex- 
clusively to the defendant’s first residence, the 
suspicion that the defendant might have con- 
traband at the second residence was not but- 
tressed by any other information known by the 
authorities, the second residence was not on 
the same parcel of land, there were no sightings 
of the defendant transporting anything be- 
tween the two properties, and there were no 
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other indicia about the second residence to 
connote criminal activity there. United States 
v. Pope, 330 F. Supp. 2d 948, 2004 U.S. Dist. 
LEXIS 15957 (M.D. Tenn. 2004). 

Information contained in the search warrant 
affidavit was insufficient to support a finding of 
probable cause as there was no proof regarding 
the confidential informant’s veracity, such as 
participation in previous drug purchases for 
law enforcement or that the informant had 
previously provided accurate information to 
law enforcement; no independent police cor- 
roboration was presented to bolster the defi- 
ciency of the credibility prong of the Aguilar- 
Spinelli test. State v. Davis, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 878 (Tenn. Crim. App. 
Aug. 17, 2005). 


87. ——Magistrate’s Determination. 

U.S. Const. amend. 4 requires that an impar- 
tial magistrate, rather than a prosecutor or 
police officer, make the determination, not only - 
whether or not a warrant shall issue, but also 
the specification of the articles to be seized and 
the place to be searched. Anthony v. Carter, 541 
S.W.2d 157, 1976 Tenn. LEXIS 541 (Tenn. 
1976). 

Great deference is accorded a magistrate’s 
determination of probable cause in issuing a 
search warrant. United States v. Hatfield, 599 
F.2d 759, 1979 U.S. App. LEXIS 14276 (6th Cir. 
1979). 

A reviewing court should accord great defer- 
ence to a magistrate’s determination that prob- 
able cause exists to issue a search warrant. 
United States v. Corrado, 803 F. Supp. 1280, 
1992 U.S. Dist. LEXIS 16031 (M.D. Tenn. 
1992). 

In order for a judicial officer to issue a war- 
rant, law enforcement officials must present 
evidence from which the magistrate judge can 
conclude from the totality of the circumstances, 
including the veracity and basis of knowledge 
of persons supplying hearsay information, 
there is a fair probability that contraband or 
evidence of a crime will be found in a particular 
place. United States v. Williams, 224 F.3d 530, 
2000 FED App. 272P, 2000 U.S. App. LEXIS 
20172 (6th Cir. 2000), cert. denied, 531 U.S. 
1095, 121 S. Ct. 821, 148 L. Ed. 2d 704, 2001 
U.S. LEXIS 478 (2001). 

Under T.C.A. § 40-5-102, magistrates are 
defined to include judicial commissioners; re- 
gardless of the constitutionality of the judicial 
commissioner enabling statute, when an officer 
acting with objective good faith has obtained a 
search warrant from a detached and neutral 
magistrate and has acted within its scope, the 
results of the search are normally not sup- 
pressed even if the affidavit is later found to be 
insufficient to establish probable cause, unless 
the magistrate failed to remain detached and 
neutral role, or the officers were dishonest or 
reckless in preparing their affidavit or could not 
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have harbored an objectively reasonable belief 
in the existence of probable cause. United 
States v. Pennington, 115 F. Supp. 2d 910, 2000 
U.S. Dist. LEXIS 14862 (W.D. Tenn. 2000), 
superseded, 328 F.3d 215, 2003 FED App. 129A, 
2003 U.S. App. LEXIS 23828 (6th Cir. Tenn. 
2003). 


88. —Informants. 

The Aguilar-Spinelli (Aguilar v. Texas, 12 L. 
Ed. 2d 723, 84 S. Ct. 1509, 378 U.S. 108, 1964 
U.S. LEXIS 994 (1974), Spinelli v. United 
States, 21 L. Ed. 2d 637, 89 S. Ct. 584, 393 U.S. 
410, 1969 U.S. LEXIS 2701 (1969)) two- 
pronged test requires that an officer seeking a 
search warrant based upon information pro- 
vided by an informant swear out an affidavit 
stating to the magistrate that the informant is 
not only credible but has a basis of knowledge of 
the underlying circumstances. State v. Tays, 
836 S.W.2d 596, 1992 Tenn. Crim. App. LEXIS 
342 (Tenn. Crim. App. 1992). 

Information supplied by a confidential infor- 
mant could not be considered as supplying 
probable cause for defendant’s arrest, where 
the record did not contain detailed information 
concerning the informant’s history of credibility 
and the means by which his information was 
obtained. United States v. Mayes, 552 F.2d 729, 
1977 U.S. App. LEXIS 13789 (6th Cir. Tenn. 
1977). 

The critical issues of the existence of an 
informer, the extent of the information he fur- 
nished the police officer, the credibility of the 
informer, and the good faith of the police officer 
go to the heart of the probable cause issue and, 
therefore, bear directly upon the legality of the 
arrest and the constitutionality of the searches 
and seizures. Goines v. State, 572 S.W.2d 644, 
1978 Tenn. LEXIS 657 (Tenn. 1978). 

Defendant was arrested without probable 
cause, and the resulting searches and seizures 
were constitutionally infirm under U.S. Const. 
amends. 4 and 14 and under Tenn. Const. art. I, 
§§ 7 and 8, where there was no proof in the 
record of the reliability of the informant or the 
credibility of his information. Goines v. State, 
572 S.W.2d 644, 1978 Tenn. LEXIS 657 (Tenn. 
1978). 

When a question as to the reliability and 
credibility of an informant or his information is 
fairly raised, it is incumbent upon the trial 
judge to conduct an evidentiary hearing for the 
purpose of satisfying himself not only that the 
informant was reliable but that the law en- 
forcement officer was justified in accepting and 
acting upon the information so conveyed. Go- 
ines v. State, 572 S.W.2d 644, 1978 Tenn. 
LEXIS 657 (Tenn. 1978). 

Where vice squad officers received informa- 
tion from reliable informant at 5:15 p.m. that 
defendant would leave his home between 5:30 
p.m. and 7:30 p.m. to make delivery of cocaine, 
officers acted properly, though without a war- 
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rant, in searching defendant and his car when 
he left his home and stopped his car and got out 
in the vicinity where the delivery was to be 
made. State v. Shaw, 603 S.W.2d 741, 1980 
Tenn. Crim. App. LEXIS 286 (Tenn. Crim. App. 
1980). 

Identification of informant as a “reliable 
source” was sufficient. State v. Bush, 626 
S.W.2d 470, 1981 Tenn. Crim. App. LEXIS 394 
(Tenn. Crim. App. 1981). 

Although officer seeking warrant did not tell 
issuing magistrate that his principal informant 
was a person whose veracity was open to seri- 
ous question, affidavit on which search warrant 
was issued was not defective and provided 
probable cause for the issue of a warrant where 
other information contained in affidavit verified 
informant’s confidential information. United 
States v. Martin, 920 F.2d 393, 1990 U.S. App. 
LEXIS 20923 (6th Cir. Tenn. 1990), rehearing 
denied, — F. 2d —, 1991 U.S. App. LEXIS 1021 
(6th Cir. Jan. 23, 1991). 

Magistrate could have reasonably concluded 
that confidential informant had first hand 
knowledge that defendant had cocaine at his 
residence where informant had been on defen- 
dant’s property within ten days prior to his 
signing the affidavit, had observed “a large 
quantity of cocaine,” and heard defendant refer 
to it as “coke,” and the informant swore that he 
knew cocaine when he saw it and stated why. 
State v. Thomas, 818 S.W.2d 350, 1991 Tenn. 
Crim. App. LEXIS 204 (Tenn. Crim. App. 1991), 
appeal denied, — S.W.2d —, 1991 Tenn. LEXIS 
350 (Tenn. Sept. 9, 1991), appeal denied, State 
v. Lentz, — S.W.2d —, 1991 Tenn. LEXIS 353 
(Tenn. Sept. 9, 1991). 

Information within police officers’ knowledge 
at time of anonymous informant’s telephone 
call, and later obtained in their investigation of 
drug sales, provided sufficient corroboration of 
informant’s veracity to give officers probable 
cause to make warrantless arrest of defendant 
and seize and search pill bottle found in defen- 
dant’s pocket. State v. Marshall, 870 S.W.2d 
532, 1993 Tenn. Crim. App. LEXIS 190 (Tenn. 
Crim. App. 1993), rehearing denied, — S.W.2d 
—, 1993 Tenn. Crim. App. LEXIS 261 (Tenn. 
Crim. App. Apr. 29, 1993). But see State v. 
Smith, 996 S.W.2d 845, 1999 Tenn. Crim. App. 
LEXIS 142 (Tenn. Crim. App. 1999). 

Anonymous informant’s tip provided prob- 
able cause for officer to believe that contraband 
was contained in defendant’s van, where the 
informant identified himself or herself as a 
transporter of prisoners who had personally 
observed defendant’s attempted drug sale, and 
where officer personally verified vehicle infor- 
mation prior to searching the van. United 
States v. Pasquarille, 20 F.3d 682, 1994 FED 
App. 102P, 1994 U.S. App. LEXIS 5944 (6th Cir. 
1994), cert. denied, 513 U.S. 986, 115 S. Ct. 481, 
130 L. Ed. 2d 394, 1994 U.S. LEXIS 7861 
(1994). 
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Although informant, who was present in 
house where methamphetamine was being 
manufactured, was not a “citizen informant,” 
the affidavit established probable cause for the 
issuance of the search warrant because the 
informant had witnessed the process and 
equipment used to manufacture methamphet- 
amine on the premises, and a field test identi- 
fied finished product in the informant’s posses- 
sion sufficiently to demonstrate the reliability 
of the information. State v. Stevens, 989 S.W.2d 
290, 1999 Tenn. LEXIS 62 (Tenn. 1999). 

If the arresting officers rely in part on infor- 
mation from an informant in the criminal mi- 
lieu, the officers must be able to demonstrate 
that the informant has a basis of knowledge 
and is credible. On the other hand, if the 
information contributing to the existence of 
probable cause has been gathered from an 
ordinary citizen, no showing of the informant’s 
basis of knowledge and veracity is required. 
State v. Lewis, 36 S.W.3d 88, 2000 Tenn. Crim. 
App. LEXIS 253 (Tenn. Crim. App. 2000). 

Probable cause for a search warrant for a 
defendant’s residence and person was sup- 
ported by the totality of the circumstances, 
where a confidential informant upon whom a 
federal agent had relied had proven reliable in 
the past, the informant’s account of being 
threatened with a pistol by the defendant was 
corroborated by clandestine tapes of that en- 
counter, and there was no reason to expect that 
the informant would lie about observing a 
weapon. United States v. Pope, 330 F. Supp. 2d 
948, 2004 U.S. Dist. LEXIS 15957 (M.D. Tenn. 
2004). 

Search warrant affidavit was facially suffi- 
cient to establish that the informant was a 
citizen informant because there was nothing to 
suggest that the informant was from the crimi- 
nal milieu, when the affidavit specifically 
stated that the informant had no prior arrest 
history, and there was no indication that the 
informant had been previously involved in pro- 
viding information to law enforcement authori- 
ties or that any money was received in ex- 
change for the information; the affiant stated 
that the informant acquired his familiarity 
with drugs from drug awareness seminars. 
State v. Drost, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 1115 (Tenn. Crim. App. Oct. 12, 
2005), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 175 (Tenn. Feb. 27, 2006). 

Second prong of the Aguilar-Spinelli test was 
not met and the search warrant for defendant’s 
home should not have been issued, and there- 
fore defendant’s motion to suppress was prop- 
erly granted because the affidavit in support of 
the search warrant made no claim that the 
informant had any previous history of supply- 
ing accurate and reliable information to law 
enforcement, and did not show that the infor- 
mation supplied by the informant was reliable; 
the police did not independently confirm that 
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defendant was in possession of drugs before 
obtaining the warrant, as they did not see him 
selling drugs and did not ask the informant to 
wear a wire, and the only information that the 
police were able to independently confirm was 
the address of the house and the fact that a red 
pickup truck containing lawn equipment was 
parked outside. State v. Petty, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 229 (Tenn. Crim. 
App. Mar. 8, 2007). 

Search warrant affidavit was supported by 
probable cause because the affidavit estab- 
lished that within 72 hours of the issuance of 
the search warrant, the affiant arranged for an 
informant to make a controlled purchase of 
methamphetamine from defendant, and the 
affiant’s involvement in orchestrating the con- 
trolled buy and monitoring its progress pro- 
vided sufficient corroboration for any deficiency 
in the second informant’s veracity and basis of 
knowledge. State v. Batts, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 286 (Tenn. Crim. App. 
Apr. 4, 2007). 

Defendant’s convictions for animal cruelty 
were proper because the record supported the 
determination of the trial court that a kennel 
worker was a citizen informant and thus pre- 
sumed to have been reliable; the record sup- 
ported the determination of the trial court as to 
the validity of the search warrant. State v. 
Siliski, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 390 (Tenn. Crim. App. May 15, 2007). 


89. ——Disclosure of Informant. 

Where a man turned informer against the 
defendant whom he had bribed, and defendant 
made statements to informer over the tele- 
phone which had been tapped by the state with 
informer’s knowledge and consent, it was not 
violative of defendant’s rights to play the tape 
for the jury, since informer could just as well 
have testified as to the conversation. Clariday 
v. State, 552 S.W.2d 759, 1976 Tenn. Crim. App. 
LEXIS 306 (Tenn. Crim. App. 1976). 

The privilege to withhold disclosure of the 
identity of an informant must yield and the 
identity of the informant must be disclosed 
when his identity or the contents of his commu- 
nication, is relevant and helpful to the defense 
of an accused, or is essential to a fair determi- 
nation of a cause or when the informant is a 
participant in the crime; or when he has know]- 
edge favorable to an accused. Goines v. State, 
572 S.W.2d 644, 1978 Tenn. LEXIS 657 (Tenn. 
1978). 

Plaintiffs did not meet their burden of mak- 
ing a compelling demonstration that the iden- 
tities of the informants, information likely to 
reveal their identities, and what they might or 
might not say they told defendants, were likely 
to influence the outcome of the case or were 
essential to the plaintiffs’ preparation for trial. 
Cate v. Reynolds, 138 F.R.D. 95, 1991 U.S. Dist. 
LEXIS 16759 (E.D. Tenn. 1991). 
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90. —Mistakes in Warrant. 

Where description in search warrant, pointed 
particularly to a definitely ascertainable place 
which excluded all other places, the fact that 
the warrant also named a street address differ- 
ent from the one actually searched did not 
render the search unconstitutional. United 
States v. Munsey, 457 F. Supp. 1, 1978 U.S. 
Dist. LEXIS 17001 (E.D. Tenn. 1978). 

In a possession of a controlled substance case 
where defendant contended the affidavit in 
support of the search warrant was invalid, the 
trial court did not err when it found that the 
warrant’ return was satisfactory and that 
even if the return was inadequate, a faulty 
return did not invalidate an otherwise legal 
warrant; failure of the judge to sign the war- 
rant upon its return was merely a failure to 
carry out a ministerial duty. State v. Cotton, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 34 
(Tenn. Crim. App. Jan. 18, 2007). 


91. —Staleness. 

Staleness must be determined on a case by 
case basis. State v. Norris, 47 S.W.3d 457, 2000 
Tenn. Crim. App. LEXIS 437 (Tenn. Crim. App. 
2000). 

Because the illegal activity of growing mari- 
juana is not an isolated event but requires a 
protracted period of time, the date of the search 
warrant that was 40 days after the last of 
various thermal imaging dates was not so far 
removed that the fruits of the growing opera- 
tion would not still be found at the defendant’s 
residence. State v. Norris, 47 S.W.3d 457, 2000 
Tenn. Crim. App. LEXIS 437 (Tenn. Crim. App. 
2000). 

The function of a staleness test in the search 
warrant context is not to create an arbitrary 
time limitation within which discovered facts 
must be presented to a magistrate. Rather, the 
question of staleness depends on the inherent 
nature of the crime, such as the character of the 
crime, the alleged criminal, the thing to be 
seized and the place to be searched. United 
States v. Murphy, 241 F.3d 447, 2001 FED App. 
17P, 2001 U.S. App. LEXIS 535 (6th Cir. 2001), 
cert. denied, 532 U.S. 1044, 1215S. Ct. 2018, 149 
L. Ed. 2d 1014, 2001 U.S. LEXIS 3951 (2001). 

In determining whether the information in 
the affidavit is stale, the court must look at the 
circumstances of each case; while the length of 
time between the events listed in the affidavit 
and the application for the warrant are clearly 
salient, they are not controlling. United States 
v. Murphy, 241 F.3d 447, 2001 FED App. 17P, 
2001 U.S. App. LEXIS 535 (6th Cir. 2001), cert. 
denied, 532 U.S. 1044, 121 S. Ct. 20138, 149 L. 
Ed. 2d 1014, 2001 U.S. LEXIS 3951 (2001). 

Information in a federal agent’s affidavit 
upon which three search warrants were based 
was not too stale to support a finding of prob- 
able cause where a confidential informant saw 
the defendant in possession of a pistol on al- 
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most every one of the 16 to 21 occasions the 
informant saw the defendant at a residence, 
and unlike drugs or other items intended to be 
consumed or sold, a weapon had enduring util- 
ity to its holder. United States v. Pope, 330 F. 
Supp. 2d 948, 2004 U.S. Dist. LEXIS 15957 
(M.D. Tenn. 2004). 


92. —Anticipatory Warrants. 

Anticipatory search warrants do not violate 
U.S. Const. amend. 4. State v. Coker, 746 
S.W.2d 167, 1987 Tenn. LEXIS 1077 (Tenn. 
1987), cert. denied, 488 U.S. 871, 109S. Ct. 180, 
102 L. Ed. 2d 149, 1988 U.S. LEXIS 3601 
(1988), affd in part, rev’d in part, 911 S.W.2d 
357, 1995 Tenn. Crim. App. LEXIS 462 (Tenn. 
Crim. App. 1995), cert. denied, Coker v. Tennes- 
see, 488 U.S. 871, 109 S. Ct. 180, 102 L. Ed. 2d 
149, 1988 U.S. LEXIS 3601 (1988). 

Anticipatory search warrants do not violate 
the U.S. Const. amend. 4, if they are executed 
following delivery of contraband. State v. Wine, 
787 S.W.2d 31, 1989 Tenn. Crim. App. LEXIS 
852 (Tenn. Crim. App. 1989), appeal denied, — 
S.W.2d —, 1990 Tenn. LEXIS 116 (Tenn. Mar. 5, 
1990). 

The observed frequency of express mail drug 
deliveries between Florida and the Nashville 
area, the positive identification of a controlled 
substance by a drug-detection dog, and the 
discovery of approximately 21.6 grams of co- 
caine base in the express mail package all 
supported the issuance of an anticipatory 
search warrant following defendant’s receipt of 
the package. United States v. Bender, 265 F.3d 
464, 2001 FED App. 323P, 2001 U.S. App. 
LEXIS 20418 (6th Cir. 2001). 


93. —Invalid Warrants. 

A fraudulent misrepresentation of a material 
fact will invalidate a search warrant. State v. 
Little, 560 S.W.2d 403, 1978 Tenn. LEXIS 568 
(Tenn. 1978). 

Search warrant stating that officer “has ob- 
served” marijuana “being grown” insufficiently 
indicated that the criminal activity was cur- 
rently taking place, and thus was fatally defec- 
tive. State v. Baker, 625 S.W.2d 724, 1981 Tenn. 
Crim. App. LEXIS 396 (Tenn. Crim. App. 1981), 
overruled, State v. Holt, 691 S.W.2d 520, 1984 
Tenn. LEXIS 865 (Tenn. 1984), overruled on 
other grounds, State v. Holt, 691 S.W.2d 520, 
1984 Tenn. LEXIS 865 (Tenn. 1984). 

The good faith exception can be applied to 
cases in which an officer reasonably executes a 
search warrant later determined to be techni- 
cally deficient because it was issued by an 
unqualified party. United States v. Scott, 69 F. 
Supp. 2d 1018, 1999 U.S. Dist. LEXIS 15564 
(E.D. Tenn. 1999), rev’d, 260 F.3d 512, 2001 
FED App. 0235P, 2001 FED App. 235P, 2001 
U.S. App. LEXIS 16516 (6th Cir. Tenn. 2001). 

The exclusionary rule did not apply to evi- 
dence seized by investigator in good faith reli- 
ance on a search warrant issued by a retired 
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special general sessions judge not authorized to 
issue a warrant under Tennessee law. United 
States v. Scott, 69 F. Supp. 2d 1018, 1999 U.S. 
Dist. LEXIS 15564 (E.D. Tenn. 1999), rev’d, 260 
F.3d 512, 2001 FED App. 0235P, 2001 FED App. 
235P, 2001 U.S. App. LEXIS 16516 (6th Cir. 
Tenn. 2001). 

Allegations of negligence or innocent mis- 
takes are insufficient to invalidate a search 
warrant. State v. Yeomans, 10 $.W.3d 293, 1999 
Tenn. Crim. App. LEXIS 1102 (Tenn. Crim. 
App. 1999). 

In order to be entitled to relief from an 
invalid search warrant, a defendant must show 
that the reckless statements were necessary to 
the finding of probable cause. State v. Yeomans, 
10 S.W.3d 293, 1999 Tenn. Crim. App. LEXIS 
1102 (Tenn. Crim. App. 1999). 

A facially valid search warrant may only 
come under attack when the defense estab- 
lishes that the search warrant was procured by 
officers through perjury or coercion. State v. 
Yeomans, 10 S.W.3d 293, 1999 Tenn. Crim. App. 
LEXIS 1102 (Tenn. Crim. App. 1999). 

Where defendant was convicted of possession 
of marijuana with intent to sell or deliver based 
on the marijuana seized at a UPS facility, the 
court was not required to review defendant’s 
certified question of law regarding the validity 
of a warrant for the search of his residence. The 
issue was not dispositive because the state had 
proof of the marijuana offense prior to the 
search of the defendant’s home. State v. Brown, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 972 
(Tenn. Crim. App. Aug. 30, 2005), appeal de- 
nied, — S.W.3d —, 2006 Tenn. Lexis 55 (Tenn. 
Feb. 6, 2006). 

Where the affidavit in support of a search 
warrant contained no information to tie the 
marijuana to the defendant’s address and 
failed to mention the defendant’s name in con- 
nection with the drugs, the search warrant was 
invalid. Contraband seized as a result of the 
search warrant should have been suppressed at 
defendant’s trial for possession of marijuana 
with intent to sell or deliver. State v. Brown, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 972 
(Tenn. Crim. App. Aug. 30, 2005), appeal de- 
nied, — S.W.3d —, 2006 Tenn. Lexis 55 (Tenn. 
Feb. 6, 2006). 

In an attempted murder case, although the 
court erred by denying defendant’s motion to 
suppress based on a defective search warrant 
in that the affidavit was devoid of sufficient 
facts linking the rifle described in the affidavit 
to the shooting, the error was harmless; defen- 
dant’s father purchased a MAK-90 rifle, which 
was a 7.62 by 39 caliber weapon and its instruc- 
tion manual was entered as an exhibit and used 
by several witnesses to identify defendant’s 
gun. An agent testified that the bullets and 
shell casings were 7.62 by 39 and could have 
been fired from a MAK-90 rifle, and a witness 
saw defendant with an assault rifle around the 
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time the shooting occurred. State v. Partin, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 262 
(Tenn. Crim. App. Mar. 21, 2006), appeal de- 
nied, — S.W3d —, 2006 Tenn. LEXIS 493 
(Tenn. May 30, 2006), vacated, — U.S. —, 127 
S. Ct. 1240, 167 L. Ed. 2d 57, 2007 U.S. LEXIS 
1974 (U.S. 2007). 


94. —Subsequent Warrant and Search. 

In order for a subsequent warrant and search 
to be found genuinely independent of a prior 
unconstitutional entry, information obtained 
during the illegal entry can not have been 
presented to the issuing magistrate. State v. 
Clark, 844 S.W.2d 597, 1992 Tenn. LEXIS 721 
(Tenn. 1992). 

Statements, obtained as part and parcel of an 
illegal entry, could not be used to establish the 
genuine independence of the subsequent search 
warrant. State v. Clark, 844 S.W.2d 597, 1992 
Tenn. LEXIS 721 (Tenn. 1992). 

Exclusionary rule precluded admission of 
evidence seized from defendant’s home subse- 
quent to violation of her fourth amendment 
rights. State v. Clark, 844 S.W.2d 597, 1992 
Tenn. LEXIS 721 (Tenn. 1992). 


95. Procedural Issues. 


96. —Standing. 

Where a defendant on trial for the possession 
and sale of illegal whisky disclaimed any con- 
trol or interest in premises searched by police, 
the defendant could not question the legality of 
the search of those premises or the seizure of 
items found within. Bowman v. State, 211 Tenn. 
38, 362 S.W.2d 255, 1962 Tenn. LEXIS 338 
(1962). 

Where defendant offered evidence to explain 
condition of coat allegedly worn on night of 
robbery he waived right to contend coat was 
obtained by unlawful search and seizure. 
Lester v. State, 216 Tenn. 615, 393 S.W.2d 288, 
1965 Tenn. LEXIS 606 (1965), cert. denied, 
Lester v. Tennessee, 383 U.S. 952, 86 S. Ct. 
1214, 16 L. Ed. 2d 214, 1966 U.S. LEXIS 2090 
(1966). 

Where police entered dry cleaning establish- 
ment for purpose of obtaining suit belonging to 
defendant and suit was voluntarily turned over 
to police by owner of the establishment and 
police had reason to believe that suit would be 
of help in solving murder case, such search was 
reasonable and defendant was without stand- 
ing to object to search. Clarke v. State, 218 
Tenn. 259, 402 S.W.2d 863, 1966 Tenn. LEXIS 
563 (1966), cert. denied, Clarke v. Tennessee, 
385 U.S. 942, 87 S. Ct. 303, 17 L. Ed. 2d 222, 
1966 U.S. LEXIS 413 (1966). 

Where a defendant charged under possession 
of heroin for resale under § 52-1432 (now 
§§ 39-17-417 — 39-17-419) denied ownership, 
possession or any interest in narcotics seized in 
his rented motel room under a search warrant, 
he waived any valid objection to the admission 
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of the evidence seized in the search. Anderson v. 
State, 512 S.W.2d 665, 1974 Tenn. Crim. App. 
LEXIS 293 (Tenn. Crim. App. 1974), super- 
seded by statute as stated in, State v. Little, 
560 S.W.2d 403, 1978 Tenn. LEXIS 568 (Tenn. 
1978). 

Where defendant denied any connection with 
an automobile, he lacked standing to object to a 
search of such automobile even though he was 
the real owner of the automobile. Miller v. 
State, 520 S.W.2d 729, 1975 Tenn. LEXIS 704 
(Tenn. 1975), cert. denied, 423 U.S. 849, 96 S. 
Ct. 91, 46 L. Ed. 2d 72, 1975 U.S. LEXIS 2575 
(1975), cert. denied, Miller v. Tennessee, 423 
U.S. 849, 96 S. Ct. 91, 46 L. Ed. 2d 72, 1975 U.S. 
LEXIS 2575 (1975); Kelley v. State, 566 S.W.2d 
858, 1978 Tenn. LEXIS 561 (Tenn. 1978) (per 
curiam). 

Where illegal search of defendant’s room dis- 
closed pornographic photographs involving him 
and two codefendants, the photos. were inad- 
missible as to defendant but codefendants had 
no standing to object to search of defendant’s 
room, hence the photos were admissible as to 
them. Bentley v. State, 552 S.W.2d 778, 1977 
Tenn. Crim. App. LEXIS 245 (Tenn. Crim. App. 
1977). 

Where police searched the home of defen- 
dant’s sister and seized a pistol which was later 
introduced at trial, the defendant has no inter- 
est in the premises searched or in the pistol 
seized and could make no valid objection to the 
evidence and defendant’s sister had no stand- 
ing to object to the admission of evidence in 
defendant’s trial. Almonrode v. State, 567 
S.W.2d 184, 1978 Tenn. Crim. App. LEXIS 302 
(Tenn. Crim. App. 1978). 

Defendant making no claim of ownership or 
interest in a searched automobile or in items 
seized from that automobile has no standing to 
contest the search. Schultz v. State, 584 S.W.2d 
223, 1979 Tenn. Crim. App. LEXIS 257 (Tenn. 
Crim. App. 1979). 

Where defendant was not a registered occu- 
pant of a motel room which was searched, he 
lacked standing to attack the search. Nolan v. 
State, 588 S.W.2d 777, 1979 Tenn. Crim. App. 
LEXIS 282 (Tenn. Crim. App. 1979). 

Defendant could not. contest limited search 
under the seat of an automobile where he 
claimed no ownership of the automobile or of 
the money discovered by the search. Griffin v. 
State, 604 S.W.2d 40, 1980 Tenn. LEXIS 484 
(Tenn. 1980). 

When neither the area searched nor the 
articles found were the property of the defen- 
dant, nor in his possession, he lacks standing to 
challenge the validity of a search conducted on 
the premises. State v. Barger, 612 S.W.2d 485, 
1980 Tenn. Crim. App. LEXIS 345 (Tenn. Crim. 
App. 1980). 

Defendant asserting fourth amendment chal- 
lenge to evidence has burden of establishing 
that his own fourth amendment rights were 
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violated by challenged search and seizure. 
State v. White, 635 S.W.2d 396, 1982 Tenn. 
Crim. App. LEXIS 442 (Tenn. Crim. App. 1982). 

Fact that defendant bears burden of proving 
standing does not necessarily mean that he 
bears burden of alleging his own standing be- 
fore it has been challenged. State v. White, 635 
S.W.2d 396, 1982 Tenn. Crim. App. LEXIS 442 
(Tenn. Crim. App. 1982). 

State has duty to notify defendant that it 
opposes his motion to suppress on standing 
grounds, and where state fails to raise standing 
issue, but instead opposes motion on merits, 
defendant is entitled to infer that state con- 
cedes his standing and need not offer any 
evidence relevant to his expectation of privacy. 
State v. White, 635 S.W.2d 396, 1982 Tenn. 
Crim. App. LEXIS 442 (Tenn. Crim. App. 1982). 

Where defendants specifically disclaimed 
ownership in travel bag, this disclaimer consti- 
tuted an abandonment that resulted in lack of 
standing to challenge search of the bag. United 
States v. Knox, 839 F.2d 285, 1988 U.S. App. 
LEXIS 1790 (6th Cir. Tenn. 1988), rehearing 
denied, — F. 2d —, 1988 U.S. App. LEXIS 5887 
(6th Cir. Mar. 30, 1988), cert. denied, 490 U.S. 
1019, 109 S. Ct. 1742, 104 L. Ed. 2d 179, 1989 
U.S. LEXIS 1971 (1989), cert. denied, Knox v. 
United States, 490 U.S. 1019, 109 S. Ct. 1742, 
104 L. Ed. 2d 179, 1989 U.S. LEXIS 1971 
(1989). 

Where the police conduct a warrantless 
search, the burden is upon the public prosecu- 
tor, to show the circumstances met the fourth 
amendment proscription against unreasonable 
searches and seizures. Until that has been 
accomplished to the satisfaction of the hearing 
judge, the defendant is not required to estab- 
lish he has standing to object to the search. 
State v. Harmon, 775 S.W.2d 583, 1989 Tenn. 
LEXIS 345 (Tenn. 1989), rehearing denied, 775 
S.W.2d 583, 1989 Tenn. LEXIS 410 (Tenn. 
1989), cert. denied, Harmon v. Tennessee, 493 
U.S. 1081, 110 S. Ct. 1189, 107 L. Ed. 2d 1043, 
1990 U.S. LEXIS 981 (1990). 

There are seven factors applicable to the 
standing inquiry: (1) Property ownership; (2) 
Defendant’s possessory interest in the thing 
seized; (3) Defendant’s possessory interest in 
the place searched; (4) His right to exclude 
others from that place; (5) His expectation that 
the place would remain free from governmental 
invasion; (6) His precautions to maintain his 
privacy; and (7) Whether he was legitimately 
on the premises. State v. Oody, 823 S.W.2d 554, 
1991 Tenn. Crim. App. LEXIS 405 (Tenn. Crim. 
App. 1991). 

Defendants did not have expectations of pri- 
vacy under the “convoy” theory of standing, to 
challenge the search of a truck where neither 
owned or occupied the truck. United States v. 
French, 974 F.2d 687, 1992 U.S. App. LEXIS 
19326 (6th Cir. 1992), cert. denied, 506 US. 
1066, 113 S. Ct. 1012, 122 L. Ed. 2d 160, 1993 
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U.S. LEXIS 305 (1993), cert. denied, 507 U.S. 
978, 113 S. Ct. 1431, 122 L. Ed. 2d 798, 1993 
U.S. LEXIS 2071 (1993), overruled in part, 
United States v. Ferguson, 8 F.3d 385, 1993 
U.S. App. LEXIS 28306 (6th Cir. 1993). 

Inmate’s denial of any interest, ownership or 
otherwise, as to the vehicle where the drugs 
were found resulted in his having no legitimate 
expectation of privacy, and therefore no stand- 
ing to object to its being searched; thus, the 
inmate failed to show that trial counsel was 
ineffective for not filing a fruitless motion to 
suppress. Crawley v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1015 (Tenn. Crim. 
App. Sept. 15, 2005). 

Defendant’s convictions for the possession of 
over .5 grams of cocaine with the intent to sell 
and the unlawful possession of drug parapher- 
nalia were appropriate because there was no 
evidence that defendant had a possessory inter- 
est in the motel room in question; thus, the 
appellate court agreed with the trial court that 
defendant lacked standing to challenge the 
search. State v. Crosby, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 61 (Tenn. Crim. App. 
Jan. 26, 2007). 


97. -—Discovery. 

The degree of attenuation was sufficient to 
dissipate the connection between defendant’s 
illegal arrest, a Miranda violation, and the 
challenged testimony where the challenged 
witnesses were ordinary citizens whose testi- 
mony was in no way coerced or induced by 
governmental action, they were not initially 
questioned at the same time and place that the 
defendant made his statements, the trial was 
conducted a full year after the violations, and 
the witnesses would probably have been discov- 
ered anyway. State v. Story, 608 S.W.2d 599, 
1980 Tenn. Crim. App. LEXIS 333 (Tenn. Crim. 
App. 1980). 

Since the federal and state constitutions do 
not prohibit an otherwise lawful physical or 
mental examination during discovery proceed- 
ings, it follows that they do not protect a 
defendant’s financial condition from discovery. 
Breault v. Friedli, 610 S.W.2d 134, 1980 Tenn. 
App. LEXIS 391 (Tenn. Ct. App. 1980). 


98. —Compelled Production. 

Court order compelling defendant to produce 
voice exemplars did not violate defendant’s 
rights under U.S. Const. amend. 4 or 5. United 
States v. Mitchell, 556 F.2d 371, 1977 U.S. App. 
LEXIS 13294 (6th Cir. 1977), cert. denied, 434 
U.S. 925, 98 S. Ct. 406, 54 L. Ed. 2d 284, 1977 
U.S. LEXIS 3800 (1977), cert. denied, William- 
son v. United States, 434 U.S. 925, 98 S. Ct. 
406, 54 L. Ed. 2d 284, 1977 U.S. LEXIS 3800 
(1977). 


99. —Fruit of Poisonous Tree. 
Where illegal search of defendant’s room dis- 
closed pornographic photographs involving de- 
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fendant and codefendant, and those photos led 
to an illegal search of codefendant’s room where 
similar photos were discovered, the second set 
of photos was the “fruit of the poisonous tree” 
and was inadmissible against defendant. Bent- 
ley v. State, 552 S.W.2d 778, 1977 Tenn. Crim. 
App. LEXIS 245 (Tenn. Crim. App. 1977). 

Where identification of the defendant as the 
thief was virtually inevitable, even if he had not 
been arrested on an unrelated charge, his iden- 
tification by the theft victims while in custody 
on the unrelated charge could not be excluded, 
even if his arrest on the unrelated charge had 
been illegal. Howard v. State, 599 S.W.2d 280, 
1980 Tenn. Crim. App. LEXIS 318 (Tenn. Crim. 
App. 1980). 

A lineup identification otherwise valid does 
not come under the exclusionary rule because 
the arrest is illegal where the arrest contrib- 
uted neither to the knowledge of the witness 
nor to the accuracy of the identification. State v. 
Miller, 608 S.W.2d 158, 1980 Tenn. Crim. App. 
LEXIS 329 (Tenn. Crim. App. 1980). 

To determine whether the tangible evidence 
and defendants’ statements must be sup- 
pressed as fruit of an illegal stop and detention, 
the court must determine whether the state- 
ments were come at by exploitation of that 
illegality or instead by means sufficiently dis- 
tinguishable to be purged of the primary taint. 
United States v. Grant, 822 F. Supp. 1270, 1993 
U.S. Dist. LEXIS 6791 (W.D. Tenn. 1993). 

Officer’s smelling of marijuana while ques- 
tioning defendant and his subsequent discovery 
of marijuana in the trunk of defendant’s car 
were not intervening circumstances breaking 
the causal connection between an illegal stop 
and the defendants’ confessions. United States 
v. Grant, 822 F. Supp. 1270, 1993 U.S. Dist. 
LEXIS 6791 (W.D. Tenn. 1993). 

Arrest of defendants and their transportation 
to police station were not sufficient intervening 
acts to purge the taint of an illegal stop, since 
the defendants’ arrest and transportation to 
the station flowed directly from the illegal stop 
and detention. United States v. Grant, 822 F. 
Supp. 1270, 1993 U.S. Dist. LEXIS 6791 (W.D. 
Tenn. 1993). 

The reading of defendants’ Miranda rights at 
the time of their arrest and prior to the taking 
of their confessions were not sufficient inter- 
vening acts to purge the taint of an illegal stop 
and render their statements voluntary. United 
States v. Grant, 822 F. Supp. 1270, 1993 U.S. 
Dist. LEXIS 6791 (W.D. Tenn. 1993). 

Three or four hours between the arrest of 
defendants and their confessions was not suffi- 
cient to dissipate the taint of an illegal stop. 
United States v. Grant, 822 F. Supp. 1270, 1993 
U.S. Dist. LEXIS 6791 (W.D. Tenn. 1993). 

Under the “fruit of the poisonous tree” analy- 
sis for determining the admissibility of a con- 
fession elicited from an illegal search or sei- 
zure, the primary question is whether the 
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statement was sufficiently an act of free will so 
as to purge the primary taint of the unlawful 
invasion. State v. Ford, 30 S.W.3d 378, 2000 
Tenn. Crim. App. LEXIS 336 (Tenn. Crim. App. 
2000). 

Since defendant believed that the same infor- 
mation had already been given by the defen- 
dant in an admissible confession, the state did 
not meet its burden of establishing that the 
subsequent written confession was purged of 
the primary taint of the unlawful activities 
stemming from an illegal search. State v. Ford, 
30 S.W.3d 378, 2000 Tenn. Crim. App. LEXIS 
336 (Tenn. Crim. App. 2000). 

When a canine narcotics sniff is performed as 
the result of the exploitation of an illegal deten- 
tion, the fruits of that canine sniff must be 
suppressed. United States v. Page, 154 F. Supp. 
2d 1320, 2001 U.S. Dist. LEXIS 10789 (M.D. 
Tenn. 2001). 

Defendant’s traffic stop was not based upon 
reasonable suspicion, as there was no evidence 
of pronounced weaving or hard swerving. The 
evidence in the case had to be suppressed, 
because defendant’s consent to search his ve- 
hicle was not sufficiently attenuated from his 
unlawful detention, as the lapse of time be- 
tween the illegal detention and defendant’s 
consent was negligible; because the officer im- 
mediately began questioning defendant after 
telling him he was free to leave; and because 
the officer had no reasonable basis to detain 
defendant once her suspicion that he was in- 
toxicated was quelled two minutes into the 
traffic stop. State v. Garcia, 123 S.W.3d 335, 
2003 Tenn. LEXIS 856 (Tenn. Oct. 1, 2003), 
cert. denied, Tennessee v. Garcia, 541 U.S. 974, 
124 S. Ct. 1883, 158 L. Ed. 2d 469, 2004 U.S. 
LEXIS 2592 (2004). 


100. ——lInevitable Discovery. 

Evidence from a search with a warrant sub- 
sequent to an illegal warrantless search is 
admissible under the inevitable discovery doc- 
trine where proper and predictable investiga- 
tory procedures are used and these procedures 
would have inevitably resulted in the discovery 
of the evidence in question. State v. Coury, 657 
S.W.2d 777, 1983 Tenn. Crim. App. LEXIS 409 
(Tenn. Crim. App. 1983). 

Evidence seized under a warrant subsequent 
to an illegal warrantless search is admissible 
under the inevitable discovery doctrine, even 
though it is the fruit of a poisonous tree, where 
certain proper and predictable investigatory 
procedures are used and these procedures 
would have inevitably resulted in the discovery 
of the evidence in question. State v. Coury, 657 
S.W.2d 777, 1983 Tenn. Crim. App. LEXIS 409 
(Tenn. Crim. App. 1983). 

Pursuant to the independent source doctrine, 
an unconstitutional entry does not compel ex- 
clusion of evidence found within a home if that 
evidence is subsequently discovered after ex- 
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ecution of a valid warrant obtained on the basis 
of facts known entirely independent and sepa- 
rate from those discovered as a result of the 
illegal entry. State v. Clark, 844 S.W.2d 597, 
1992 Tenn. LEXIS 721 (Tenn. 1992). 


101. ——Subsequent 
Source. 

Although defendants were arrested illegally 
and subjected to lengthy and illegal incarcera- 
tion, the casual and spontaneous circumstances 
under which the defendants made self-incrimi- 
nating responses to the police officers purged 
the taint of the illegal arrests and detention. 
State v. Chandler, 547 S.W.2d 918, 1977 Tenn. 
LEXIS 571 (Tenn. 1977). 

Assuming, that the seizure and detention of 
the articles taken from defendant amounted to 
a violation of his constitutional rights, U.S. 
Const. amend. 4 does not require suppression of 
evidence initially taken by illegal means where 
there is a subsequent independent source for its 
admission, untainted by the initial illegality. 
State v. Harmon, 775 S.W.2d 583, 1989 Tenn. 
LEXIS 345 (Tenn. 1989), rehearing denied, 775 
S.W.2d 583, 1989 Tenn. LEXIS 410 (Tenn. 
1989), cert. denied, Harmon v. Tennessee, 493 
U.S. 1081, 110 S. Ct. 1189, 107 L. Ed. 2d 1043, 
1990 U.S. LEXIS 981 (1990), cert. denied, Har- 
mon v. Tennessee, 493 U.S. 1081, 110 S. Ct. 
1139, 107 L. Ed. 2d 1048, 1990 U.S. LEXIS 981 
(1990). 

Evidence obtained by means genuinely inde- 
pendent of an unconstitutional search and sei- 
zure is not subject to the exclusionary rule. 
State v. Clark, 844 S.W.2d 597, 1992 Tenn. 
LEXIS 721 (Tenn. 1992). 


102. ——Suppression of Evidence. 

Where federal officers after locating and giv- 
ing chase to a suspected car and while not far 
behind the car fired a shotgun and blew out the 
tires and then seized un-tax-paid liquor in the 
car, the liquor on motion was suppressed as 
evidence in an action against the applicant 
because all the acts of the officers were done 
without a warrant and in an unreasonable 
manner. United States v. Costner, 153 F.2d 23, 
1946 U.S. App. LEXIS 1880 (6th Cir. 1946). 

Where defendant had filed pretrial motion to 
suppress drugs seized by police but nothing in 
record indicated any further action on motion, 
and defendant had failed to object to introduc- 
tion of narcotics into evidence at trial and had 
not adequately pressed that ground for a di- 
rected verdict, the defendant had abandoned 
his motion to suppress, and the appellate court 
could not review the search and seizure ques- 
tion on its merits. Whitnel v. State, 564 S.W.2d 
373, 1978 Tenn. Crim. App. LEXIS 290 (Tenn. 
Crim. App. 1978). 

Although it is better to move to suppress 
testimony regarding the legality of an arrest or 
to object to the testimony when offered at trial, 
the supreme court cannot say that the illegality 
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of an arrest and an ensuing search may not be 
asserted by appropriate motions made in ad- 
vance of trial. The test must be whether the 
issue was fairly raised, or phrasing it another 
way, whether the trial judge was fairly apprised 
of petitioner’s objection or given a reasonable 
opportunity to consider the matter. Goines v. 
State, 572 S.W.2d 644, 1978 Tenn. LEXIS 657 
(Tenn. 1978). 

Drugs and weapons found in car and ob- 
tained by exploitation of illegal seizure were 
suppressed where the government could show 
no independent source or attenuating circum- 
stances resulting in dissipation of the taint of 
the illegal seizure. United States v. Grant, 822 
F. Supp. 1270, 1993 U.S. Dist. LEXIS 6791 
(W.D. Tenn. 1993). 

The appropriate inquiry for a federal court 
considering a motion to suppress evidence 
seized by state police officers is whether the 
arrest, search, or seizure violated U.S. Const. 
amend. 4. The fact that the arrest, search, or 
seizure may have violated state law is irrel- 
evant as long as the standards developed under 
the federal constitution were not offended. This 
rule promotes uniformity in federal prosecu- 
tions and avoids the strange results of federal 
prosecutions depending on the fortuity of the 
defendant’s being arrested in one state or an- 
other. United States v. Wright, 16 F.3d 1429, 
1994 FED App. 49P, 1994 U.S. App. LEXIS 
2361 (6th Cir. 1994), cert. denied, 512 U.S. 
1243, 114 S. Ct. 2759, 129 L. Ed. 2d 874, 1994 
U.S. LEXIS 5027 (1994). 

Generally, an affirmative misrepresentation 
by an internal revenue service agent that an 
investigation is routine when in fact it is a 
criminal investigation requires suppression of 
evidence. However, evidence will be suppressed 
only upon a clear showing that the taxpayer 
was tricked or deceived. United States v. Mc- 
Kee, 192 F.3d 535, 1999 FED App. 345P, 1999 
U.S. App. LEXIS 23354 (6th Cir. 1999). 

The exclusionary rule may be available to 
suppress illegally obtained evidence in an ordi- 
nance violation hearing. City of Jackson v. 
Butler, 10 S.W.3d 250, 1999 Tenn. App. LEXIS 
458 (Tenn. Ct. App. 1999). 

The fourth amendment exclusionary rule 
should not be used to bar the use of evidence 
obtained by officers acting in reasonable reli- 
ance on a search warrant issued by a neutral 
and detached magistrate that is later found to 
be invalid. United States v. Harris, 255 F.3d 
288, 2001 FED App. 201P, 2001 U.S. App. 
LEXIS 13784 (6th Cir. 2001), cert. denied, 534 
U.S. 966, 122 S. Ct. 378, 151 L. Ed. 2d 288, 
2001 U.S. LEXIS 9698 (2001). 

Motion to suppress evidence was denied in a 
weapons case because the motion did not com- 
ply with Tenn. R. Crim. P. 47 since it did not 
identify the manner in which defendant’s 
rights were allegedly violated or what items 
were seized or searched. Defendant was pre- 
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cluded from making other arguments on appeal 
since they were not mentioned in the motion to 
suppress. State v. Griggs, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 359 (Tenn. Crim. App. 
Apr. 17, 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 749 (Tenn. 2006). 

Trial court properly denied defendant’s mo- 
tion to suppress because the officers had prob- 
able cause to arrest defendant for tampering 
with evidence; the interaction beyond the ini- 
tial approach was justifiable because: (1) Defen- 
dant was acting nervous; (2) Defendant had a 
history of a prior drug arrest in the same area; 
(3) Defendant was sitting in a parked truck at 
3:00 a.m. in an area known for a high level of 
drug activity; (4) The officer knew neither the 
driver or the other person sitting in the truck; 
and (5) The driver could not name the person he 
claimed he was to visit; the officers were en- 
titled to conduct a further investigation, and 
upon doing so, they saw defendant chewing 
rapidly and suspected that he was attempting 
to dispose of drugs. State v. Henry, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 263 (Tenn. Crim. 
App. Mar. 22, 2007). 


103. ——Evidence Not Suppressed. 

Although sweep of defendant’s apartment 
was illegal, the evidence seized did not turn on 
the unauthorized sweep, since no evidence was 
obtained as a direct result of the illegal sweep, 
and since defendant’s consent was not obtained 
on the basis of any information garnered dur- 
ing the illegal search. United States v. Calhoun, 
49 F.3d 231, 1995 FED App. 90P, 1995 U.S. App. 
LEXIS 4834 (6th Cir. 1995). 

In a rape case, a court did not err by denying 
defendant’s motion to suppress his post-arrest 
statement resulting from a warrantless arrest 
where the delay between arrest and the prob- 
able cause finding was less than forty-eight 
hours, and defendant was advised of his 
Miranda rights during his thirty-fifth hour of 
incarceration. State v. Allen, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 696 (Tenn. Crim. App. 
July 8, 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 1212 (Tenn. Dec. 19, 2005). 

Trial court properly denied defendant’s mo- 
tion to suppress the statements he made to 
police officers after he was arrested in his home 
because, inter alia: (1) The officers had probable 
cause to arrest defendant because a co-defen- 
dant had told the officers that defendant had 
been driving the co-defendants on the night of 
the shooting while they were armed and de- 
scribed shooting the two victims; (2) Even 
though the officers violated defendant’s fourth 
amendment rights by entering defendant’s 
home without a search warrant or consent, the 
unconstitutional entry did not trigger the ex- 
clusionary rule or otherwise require the sup- 
pression of defendant’s subsequent statements; 
and (3) Defendant’s statements were the prod- 
uct of a custodial interrogation, and he was 
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given Miranda warnings. State v. Fulgham, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 976 
(Tenn. Crim. App. Dec. 18, 2006), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 412 
(Tenn. Apr. 16, 2007). 


104. —Consideration of Illegally Ob- 
tained Evidence. 

A verdict of guilty through the use of evidence 
obtained in violation of the provisions of U.S. 
Const. amend. 4 renders the verdict and the 
judgment of conviction thereon invalid. Rober- 
son v. United States, 165 F.2d 752, 1948 U.S. 
App. LEXIS 1953 (6th Cir. 1948). 

A defendant may make illegally seized evi- 
dence admissible by his testimony on direct 
examination. Tooley v. State, 1 Tenn. Crim. 
App. 652, 448 S.W.2d 683, 1969 Tenn. Crim. 
App. LEXIS 346 (Tenn. Crim. App. 1969). 

Consideration of suppressed evidence is con- 
sistent with the caselaw on the exclusionary 
rule and follows the well-established practice of 
receiving evidence relevant to sentencing from 
a broad spectrum of sources; therefore, evi- 
dence suppressed in violation of U.S. Const. 
amend. 4 may be considered in determining 
appropriate federal sentencing guideline 
ranges. United States vy. Nichols, 763 F. Supp. 
277, 1991 U.S. Dist. LEXIS 6355 (E.D. Tenn. 
1991), affd, 979 F.2d 402, 1992 U.S. App. 
LEXIS 28896 (6th Cir. Tenn. 1992). 

The exclusionary rule bars a sentencing 
court’s reliance on evidence illegally seized dur- 
ing the investigation or arrest of a defendant 
for the crime of conviction in determining the 
defendant’s sentence under the sentencing 
guidelines. United States v. Nichols, 979 F.2d 
402, 1992 U.S. App. LEXIS 28896 (6th Cir. 
Tenn. 1992), affd, 511 U.S. 738, 1148S. Ct. 1921, 
128 L. Ed. 2d 745, 1994 U.S. LEXIS 4277 
(1994). 

Deaf murder defendant’s confession obtained 
after a violation of defendant’s U.S. Const. 
amend. 4 rights was not subject to suppression 
under the exclusionary rule because the police 
had probable cause to arrest defendant. State v. 
Jenkins, 81 S.W.3d 252, 2002 Tenn. Crim. App. 
LEXIS 184 (Tenn. Crim. App. 2002). 


105. —Waiver. 

A defendant may waive his rights relative to 
searches and seizures under the constitutions 
of Tennessee and the United States. Simmons v. 
State, 210 Tenn. 443, 360 S.W.2d 10, 1962 Tenn. 
LEXIS 305 (1962); Shafer v. State, 214 Tenn. 
416, 381 S.W.2d 254, 1964 Tenn. LEXIS 491 
(1964), cert. denied, 379 U.S. 979, 85 S. Ct. 683, 
13 L. Ed. 2d 570, 1965 U.S. LEXIS 2159 (1965), 
cert. denied, Shafer v. Tennessee, 379 U.S. 979, 
85 S: Ct. 683, 18 L. Ed. 2d 570, 1965 U.S. 
LEXIS 2159 (1965). 

Where previously arrested defendant con- 
sented to search of his residence and waived 
necessity of search warrant on condition that 
he be present at the search but escaped while 
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the search was in process defendant by his 
escape waived the condition of the search that 
he be present and continued search was reason- 
able, unconditional and legal. Herron v. State, 3 
Tenn. Crim. App. 39, 456 S.W.2d 873, 1970 
Tenn. Crim. App. LEXIS 443 (Tenn. Crim. App. 
1970), vacated, 408 U.S. 937, 92 S. Ct. 2865, 33 
L. Ed. 2d 756, 1972 U.S. LEXIS 1923 (1972), 
vacated on other grounds, Herron v. Tennessee, 
408 U.S. 937, 92 S. Ct. 2865, 33 L. Ed. 2d 756, 
1972 U.S. LEXIS 1923 (1972). 

Where 18-year-old tenant initially refused 
permission for police to search her apartment 
without a warrant, and thereafter was sub- 
jected to coercive police efforts to obtain her 
consent, her acquiescence after 20 to 30 min- 
utes of such treatment did not constitute an 
understanding and intentional waiver of her 
constitutional rights. United States v. Mayes, 
552 F.2d 729, 1977 U.S. App. LEXIS 13789 (6th 
Cir. Tenn. 1977). 


106. —Duty of Trial Court. 

The question of whether there has been a 
waiver of constitutional protection against un- 
reasonable search and a consent to such search 
is one for the trial judge in the first instance. 
Shafer v. State, 214 Tenn. 416, 381 S.W.2d 254, 
1964 Tenn. LEXIS 491 (1964), cert. denied, 379 
U.S. 979, 85 S. Ct. 683, 138 L. Ed. 2d 570, 1965 
U.S. LEXIS 2159 (1965), cert. denied, Shafer v. 
Tennessee, 379 U.S. 979, 85 S. Ct. 683, 13 L. 
Ed. 2d 570, 1965 U.S. LEXIS 2159 (1965). 

Where trial judge passed on validity of search 
as a preliminary question out of presence of 
jury there was no error in action of judge in also 
submitting the question to the jury. Shafer v. 
State, 214 Tenn. 416, 381 S.W.2d 254, 1964 
Tenn. LEXIS 491 (1964), cert. denied, 379 U.S. 
979, 85 S. Ct. 688, 13 L. Ed. 2d 570, 1965 U.S. 
LEXIS 2159 (1965), cert. denied, Shafer v. Ten- 
nessee, 379 U.S. 979, 85S. Ct. 683, 13 L. Ed. 2d 
570, 1965 U.S. LEXIS 2159 (1965). 

Where an officer makes an arrest without a 
warrant on basis of alleged reliable information 
possessed by him that a felony has been com- 
mitted, it is the duty of the trial judge upon 
objection to the evidence gained by a search 
made in connection with such an arrest to 
conduct an inquiry for the purpose of satisfying 
himself as a judge that a felony had been 
committed and that the information came from 
a reliable source. Wallis v. State, 220 Tenn. 400, 
417 S.W.2d 781, 1967 Tenn. LEXIS 467 (1967). 


107. —Appellate Review. 

The trial judge’s finding of probable cause to 
make an arrest is to be given the weight of a 
jury verdict and is conclusive in this court 
unless the evidence preponderates against this 
finding. Roach v. Moore, 550 S.W.2d 256, 1977 
Tenn. Crim. App. LEXIS 262 (Tenn. Crim. App. 
L977), 

Where the legality of the defendant’s arrest 
or the subsequent frisking was not developed as 
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an issue in the trial record, questions were not 
sufficiently raised concerning the arrest or the 
admissibility of evidence to warrant summary 
reversal and the dismissal of charges by an 
appellate court, sua sponte. State v. Waycaster, 
566 S.W.2d 846, 1977 Tenn. LEXIS 578 (Tenn. 
1977). 

Generally, a failure to object, upon trial, to 
the legality of an arrest, waives the right to rely 
upon it on appeal. Goines v. State, 572 S.W.2d 
644, 1978 Tenn. LEXIS 657 (Tenn. 1978). 

It would have been manifestly unjust to ap- 
ply the rule that failure to object, upon trial, to 
the legality of an arrest waives the right to rely 
upon it on appeal where the defendant, in 
advance of trial, fairly apprised the trial court 
of the substance of his objection to testimony 
involved and where on motion for a new trial 
the court was again apprised of the defendant’s 
contentions. Goines v. State, 572 S.W.2d 644, 
1978 Tenn. LEXIS 657 (Tenn. 1978). 

Based on the facts and issue presented on 
appeal, the Tennessee supreme court held that 
when a trial court’s findings of fact at a sup- 
pression hearing are based on evidence that 
does not involve issues of credibility, a review- 
ing court must examine the record de novo 
without a presumption of correctness; however, 
the court expressly reserved decision on the 
issue of the proper standard of appellate review 
of a videotaped trial record until that issue is 
squarely presented. State v. Binette, 33 S.W.3d 
215, 2000 Tenn. LEXIS 605 (Tenn. 2000). 


108. ——Federal Review. 

Where petitioner was afforded an opportu- 
nity for a full review of his claim in state court, 
further review in federal court is precluded. 
Griffin v. Rose, 546 F. Supp. 932, 1981 U.S. Dist. 
LEXIS 17683 (E.D. Tenn. 1981), affd without 
opinion, 703 F.2d 561, 1982 U.S. App. LEXIS 
12094 (6th Cir. Tenn. 1982), affd, Griffin v. 
Rose, 703 F.2d 561, 1982 U.S. App. LEXIS 
12094 (6th Cir. Tenn. 1982). 

Where the state has provided an opportunity 
for full and fair litigation of a fourth amend- 
ment claim, the constitution does not require 
that a state prisoner be granted federal habeas 


Collateral References. Action under 42 
U.S.C. § 1983 against mental institution or its 
staff for injuries to institutionalized person. 118 
A.L.R. Fed. 519. 

Adequacy of defense counsel’s representation 
of criminal client regarding search and seizure 
issues — Motions and objections during trial 
and matters other than pretrial motions. 117 
A.L.R.5th 518. 

Adequacy of defense counsel’s representation 
of criminal client-pretrial conduct or conduct at 
unspecified time regarding issues of insanity. 
72 A.L.R.5th 109. 


CONSTITUTION OF THE UNITED STATES 


234 


corpus relief on the ground that evidence ob- 
tained in an unconstitutional search or seizure 
was introduced at his trial. Taylor v. Morgan, 
714 F. Supp. 888, 1989 U.S. Dist. LEXIS 7128 
(M.D. Tenn. 1989); Mosher v. Hosking, 715 F. 
Supp. 198, 1989 U.S. Dist. LEXIS 6976 (M.D. 
Tenn. 1989). 

In determining the sufficiency of the descrip- 
tion of the items to be seized, the description 
given in the warrant is not the only one to be 
considered: by the express reference to and 
incorporation of the affidavit, the warrant may 
be validated by the description of the items to 
be seized contained in the affidavit. State v. 
Meeks, 867 S.W.2d 361, 1993 Tenn. Crim. App. 
LEXIS 503 (Tenn. Crim. App. 1993), cert. de- 
nied, 510 U.S. 1168, 1148S. Ct. 1200, 127 L. Ed. 
2d 548, 1994 U.S. LEXIS 1998 (1994), cert. 
denied, Meeks v. Tennessee, 510 U.S. 1168, 114 
S. Ct. 1200, 127 L. Ed. 2d 548, 1994 U.S. LEXIS 
1998 (1994). 


109. Self-Incrimination. 
110. 


111. ——Custody. 

In a death penalty case, the trial court prop- 
erly denied defendant’s motion to suppress his 
statement because while defendant was not 
initially in “custody” when he arrived at the 
police station for questioning, once he voluntar- 
ily signed a consent to search and officers found 
defendant’s bloody clothes, defendant was ar- 
rested and advised of his Miranda rights. De- 
fendant never requested a lawyer and admitted 
to killing the victims. State v. Riels, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 273 (Tenn. 
Crim. App. Mar. 31, 2006), rev’d, 216 S.W.3d 
737, 2007 Tenn. LEXIS 142 (Tenn. 2007). 


—Miranda Warnings. 


112. Doctrine of Comity. 

Doctrine of comity required the application of 
Georgia substantive law to a tort suit arising 
from a fatal collision between a Georgia school 
bus and a freight train in Tennessee. Lemons v. 
Cloer, 206 S.W.3d 60, 2006 Tenn. App. LEXIS 
285 (Tenn. Ct. App. 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 795 (Tenn. 2006). 


Admissibility, in civil proceeding, of evidence 
obtained through unlawful search and seizure. 
105 A.L.R.5th 1. 

Admissibility, in motor vehicle license sus- 
pension proceedings, of evidence obtained by 
unlawful search and seizure. 23 A.L.R.5th 108. 

Admissibility -of evidence discovered in 
search of adult defendant’s property or resi- 
dence authorized by defendant’s minor child — 
State cases. 51 A.L.R.5th 425. 

Admissibility of evidence discovered in 
search of adult defendant’s property or resi- 


235 


dence authorized by defendant’s minor relative. 
152 A.L.R. Fed. 475. 

Admissibility of evidence discovered in 
search of defendant’s property or residence au- 
thorized by defendant’s adult relative other 
than spouse. 160 A.L.R. Fed. 165. 

Admissibility of evidence discovered in 
search of defendant’s property or residence au- 
thorized by defendant’s adult relative other 
than spouse — State cases. 55 A.L.R.5th 125. 

Admissibility of evidence discovered in 
search of defendant’s property or residence au- 
thorized by defendant’s spouse. 154 A.L.R. Fed. 
579. 

Admissibility of evidence discovered in 
search of defendant’s property or residence au- 
thorized by defendant’s spouse (resident or 
nonresident) — State cases. 65 A.L.R.5th 407. 

Admissibility of evidence discovered in 
search of defendant’s property or residence au- 
thorized by domestic employee or servant. 99 
A.L.R.3d 1232. 

Admissibility of evidence discovered in 
search of defendant’s property or residence au- 
thorized by one, other than relative, who is 
cotenant or common resident with defendant — 
State cases. 68 A.L.R.5th 343. 

Admissibility of evidence discovered in war- 
rantless search of rental property authorized 
by lessor of such property — State cases. 61 
A.L.R.5th 1. 

Application in state narcotics cases of collec- 
tive knowledge doctrine or fellow officers’ rule 
under U.S. Const. amend. 4 — Drugs other 
than marijuana and cocaine and unidentified 
drugs. 12 A.L.R.6th 553. 

Application of “plain-feel” exception to war- 
rant requirements — State cases. 50 A.L.R.5th 
581. 

Belief that burglary is in progress or has 
recently been committed as exigent circum- 
stance justifying warrantless search of pre- 
mises. 64 A.L.R.5th 637. 

Civilian participation in execution of search 
warrant as affecting legality of search. 68 
A.L.R.5th 549. 

Construction and application of provision of 
Omnibus Crime Control and Safe Streets Acts 
of 1968, as amended ( 18 U.S.C. § 3501 (c)), 
that defendant’s confession shall not be inad- 
missible in evidence in federal criminal pros- 
ecution solely because of delay in presentment 
before magistrate. 124 A.L.R. Fed. 263. 

Construction and application of rule permit- 
ting knock and talk visits under U.S. Const. 
amend. 4 and state constitutions. 15 A.L.R.6th 
515. 

Destruction of property as violation of U.S. 
Const. amend. 4. 98 A.L.R.5th 305. 

Effect of retroactive consent on legality of 
otherwise unlawful search and seizure. 76 
A.L.R.5th 563. 

Error, in either search warrant or application 
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for warrant, as to address of place to be 
searched as rendering warrant invalid. 103 
A.L.R.5th 463. 

Federal and state constitutions as protecting 
prison visitor against unreasonable searches 
and seizures. 85 A.L.R.5th 261. 

Observation through binoculars as constitut- 
ing unreasonable search. 59 A.L.R.5th 615. 

Odor detectable by unaided person as fur- 
nishing probable cause for search warrant. 106 
A.L.R.5th 397. 

Odor of narcotics as providing probable cause 
of warrantless search. 5 A.L.R.4th 681. 

Permissibility and sufficiency of warrantless 
use of thermal imager or forward looking infra- 
red radar (F.L.I.R.). 78 A.L.R.5th 309. 

Propriety of police action involving applica- 
tion of choke hold, constriction of throat, or the 
like to prevent accused from swallowing evi- 
dence — State cases. 64 A.L.R.5th 741. 

Propriety of search of nonoccupant visitor’s 
belongings pursuant to a warrant issued for 
another’s premises. 51 A.L.R.5th 375. 

Search and seizure of bank records pertain- 
ing to customer as violation of customer’s rights 
under state law. 33 A.L.R.5th 453. 

Search and seizure: lawfulness of demand for 
driver’s license, vehicle registration, or proof of 
insurance pursuant to police stop to assist 
motorist. 19 A.L.R.5th 884. 

Search and seizure: reasonable expectation 
of privacy in driveways. 60 A.L.R.5th 1. 

Search and seizure: reasonable expectation 
of privacy in tent or campsite. 66 A.L.R.5th 373. 

Search conducted by school official or teacher 
as violation of fourth amendment or equivalent 
state constitutional provision. 31 A.L.R.5th 
229. 

Search warrant as authorizing search of 
structures on property other than main house 
or other building, or location other than desig- 
nated portion of building. 104 A.L.R.5th 165. 

Searches and seizures: reasonable expecta- 
tion of privacy in contents of garbage or trash 
receptacle. 62 A.L.R.5th 1. 

Sufficiency of description in warrant of per- 
son to be searched. 43 A.L.R.5th 1. 

Sufficiency of information provided by confi- 
dential informant, whose identity is known to 
police, to provide probable cause for federal 
search warrant where there was indication 
that informant provided reliable information to 
police in past — Cases decided after Illinois v. 
Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 
2d 527, 1983 U.S. LEXIS 54 (1983). 196 A.L.R. 
Fed. 1. 

Sufficiency of information provided by confi- 
dential informant, whose identity is known to 
police, to provide probable cause for federal 
search warrant where there was no indication 
that informant provided reliable information to 
police in past. Cases decided after Illinois v. 
Gates, 462 U.S. 213, 103 S. Ct. 2317, 76 L. Ed. 
2d 527, 1983 U.S. LEXIS 54 (1983). 9 A.L.R. 
Fed. 2d 1. 

Supreme court’s views on mandatory testing 
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for drugs or alcohol. 145 A.L.R. Fed. 446. 

Use of trained dog to detect narcotics or 
drugs as unreasonable search in violation of 
state constitutions. 117 A.L.R.5th 407. 

Validity of anticipatory search warrants — 
State cases. 67 A.L.R.5th 361. 

Validity of police roadblocks or checkpoints 
for purpose of discovery of alcoholic intoxication 
— Post-Sitz cases. 74 A.L.R.5th 319. 

Validity of police roadblocks or checkpoints 
for purpose of discovery of illegal narcotics 
violations. 82 A.L.R.5th 103. 

Validity of requirement that, as condition of 
probation, defendant submit to warrantless 
searches. 99 A.L.R.5th 557. 

Validity of routine roadblocks by state or 
local police for purpose of discovery of driver’s 
license, registration, and safety violations. 116 
A.L.R.5th 479. 

Validity of search conducted pursuant to pa- 
role warrant. 123 A.L.R.5th 221. 

Validity of search or seizure of computer, 
computer disk, or computer peripheral equip- 
ment. 84 A.L.R.5th 1. 

Validity of warrantless administrative in- 
spection of business that is allegedly closely or 
pervasively regulated; cases decided since Col- 
onnade Catering Corp. v. U.S., 397 U.S. 72, 90 
S. Ct. 774, 25 L. Ed. 2d 60, 1970 U.S. LEXIS 66 
(1970). 182 A.L.R. Fed. 467. 

Validity of warrantless search based in whole 
or in part on odor of narcotics other than 
marijuana, or chemical related to manufacture 
of such narcotics. 115 A.L.R.5th 477. 

Validity of warrantless search of motor ve- 
hicle based on odor of marijuana — Federal 
cases. 188 A.L.R. Fed. 487; 192 A.L.R. Fed. 391. 

Validity of warrantless search of motor ve- 
hicle based on odor of marijuana — State cases. 
114 A.L.R.5th 173. 
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Validity of warrantless search of motor ve- 
hicle driver based on odor of marijuana — State 
cases. 123 A.L.R.5th 179. 

Validity of warrantless search of other than 
motor vehicle or occupant of vehicle based on 
odor of marijuana — State cases. 122 A.L.R.5th 
439. 

What constitutes compliance with knock- 
and-announce rule in search of private pre- 
mises — State cases. 85 A.L.R.5th 1. 

When are facts offered in support of search 
warrant for evidence of federal nondrug offense 
so untimely as to be stale. 187 A.L.R. Fed. 415. 

When are facts offered in support of search 
warrant for evidence of sale or possession of 
cocaine so untimely as to be stale — State 
cases. 109 A.L.R.5th 99. 

When are facts relating to drug other than 
cocaine or marijuana so untimely as to be stale 
when offered in support of search warrant for 
evidence of sale or possession of controlled 
substance — State cases. 113 A.L.R.5th 517. 

When are facts relating to marijuana, pro- 
vided by police or other law enforcement officer, 
so untimely as to be stale when offered in 
support of search warrant for evidence of sale 
or possession of controlled substance — State 
cases. 114 A.L.R.5th 235. 

When are facts relating to marijuana, pro- 
vided by one other than police or other law 
enforcement officer, so untimely as to be stale 
when offered in support of search warrant for 
evidence of sale or possession of a controlled 
substance — State cases. 112 A.L.R.5th 429. 

When is consent voluntarily given so as to 
justify search conducted on basis of that con- 
sent — Supreme court cases. 148 A.L.R. Fed. 
Pay 

When is warrantless entry of house or other 
building justified under “hot pursuit” doctrine. 
17 A.L.R.6th 327. 


AMENDMENT 5 


[Criminal actions — Provisions concerning — Due process of law 
and just compensation clauses.] — No person shall be held to answer for a 
capital, or otherwise infamous crime, unless on a presentment or indictment 
by a grand jury, except in cases arising in the land or naval forces, or in the 
militia, when in actual service in time of war or public danger; nor shall any 
person be subject for the same offense to be twice put in jeopardy of life or limb; 
nor shall be compelled in any criminal case to be a witness against himself; nor 
be deprived of life, liberty, or property, without due process of law; nor shall 
private property be taken for public use, without just compensation. 
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Textbooks. Tennessee Criminal Practice 
and Procedure (Raybin), §§ 1.8, 9.30, 13.60, 
16.106, 18.179, 19.6, 19.7, 19.28, 19.31, 19.40, 
19.41, 19.50, 19.106, 19.109, 20.23, 20.50, 
20.51, 20.62, 20.63, 20.71, 20.86. 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), §§ 101.1, 104.3, 401.8, 
401.23. 

Law Reviews. A Framework for Analyzing 
the Constitutionality of Restrictions on Federal 
Court Jurisdiction in Immigration Cases, 29 U. 
Mem. L. Rev. 295 (1999). 

A Proposal To Strengthen Juvenile Miranda 
Rights: Requiring Parental Presence in Custo- 
dial Interrogations, 53 Vand. L. Rev. 1355 
(2000). 

A Summary of the 1999 — 2000 U.S. Su- 
preme Court Civil Decisions (Perry A. Craft 
and Arshad (Paku) Khan), 36 No. 10 Tenn. B.J. 
18 (2000). 

A Summary of the 1999 — 2000 U.S. Su- 
preme Court Criminal Decisions (Perry: A. 
Craft and Arshad (Paku) Khan), 36 No. 9 Tenn. 
B.J. 20 (2000). 

A Summary of the 2001 — 2002 U.S. Su- 
preme Court Criminal Decisions (Perry A. 
Craft and Nichole Davis Bass), 38 No. 10 Tenn. 
B.J. 20 (2002). 

Asset Forfeiture in Practice: Legislative Re- 
form and Financial Considerations (Patricia S. 
Wall and Lee Sarver), 37 No. 4 Tenn. B.J. 24 
(2001). 

Balancing the Budget on the Backs of Ameri- 
ca’s Elderly — Section 4734 of the Balanced 
Budget Act: Criminalization of the Attorney’s 
Role as Advisor and Counselor, 29 U. Mem. L. 
Rev. 165 (1998). 

Book Review, Property and Economic Liberty 
as Civil Rights: The Magisterial History of 
James W. Ely, Jr. (Douglas W. Kmiec), 52 Vand. 
L. Rev. 737 (1999). 

Breaking the Silence: Should Jurors Be Al- 
lowed to Question Witnesses During Trial?, 44 
Vand. L. Rev. 117 (1991). 

Charities in Tax Reform: Threats to Subsi- 
dies Overt and Covert (Evelyn Brody), 66 Tenn. 
L. Rev. 687 (1999). 

Civil Rights — Kay v. Ehrler: The Eligibility 
of the Pro Se Attorney Litigant for Award of 
Attorney’s Fees Under 42 U.S.C. § 1988, 21 
Mem. St. U.L. Rev. 575 (1991). 

Closing the Book on the School Trust Lands, 
45 Vand. L. Rev. 1581 (1992). 

Confusing Views: Open View, Plain View, and 
Open Fields Doctrines in Tennessee, 14 Mem. 
St. U.L. Rev. 337 (1984). 

Constitutional Issues Raised by States’ Ex- 
clusion of Fertility Drugs from Medicaid Cover- 
age in Light of Mandated Coverage of Viagra, 
54 Vand. L. Rev. 359 (2001). 

Constitutional Law — Fifth Amendment 
Eminent Domain Clause — Compensation for 
Partial Regulatory Takings, 62 Tenn. L. Rev. 
403 (1995). 


AMENDMENTS 


Amend. 5 


Constitutional Law — Fifth Amendment 
Right to Due Process — Civil Forfeiture Defen- 
dants and Constitutional Protection, 62 Tenn. 
L. Rev. 331 (1995). 

Constitutional Law — The Sixth Amendment 
Right to Counsel — Admissibility of Testimony 
from a Voluntary Active Informant, Hartman v. 
State, 896 S.W.2d 94, 1995 Tenn. LEXIS 71 
(Tenn. 1995), 63 Tenn. L. Rev. 453 (1996). 

Constitutional Limitations on State Power to 
Hold Parents Criminally Liable for the Delin- 
quent Acts of Their Children, 44 Vand. L. Rev. 
441 (1991). 

Criminal Procedure — Defendant’s Right to 
Be Present at Trial — Prosecutor’s Comments 
During Summation Regarding Defendant’s Op- 
portunity to Tailor Testimony to That of Pre- 
ceding Witness, 68 Tenn. L. Rev. 409 (2001). 

Current Issues in Drug Enforcement Law, 43 
Vand. L. Rev. 1255 (1990). 

Dirty Words in the Classroom: Teaching the 
Limits of the First Amendment (Merle H. 
Weiner), 66 Tenn. L. Rev. 597 (1999). 

Eminent Domain: When Does a Temporary 
Denial of Access Become a Compensable Tak- 
ing?, 25 U. Mem. L. Rev. 271 (1994). 

Essay, Nameless Justice: The Case for the 
Routine Use of Anonymous Juries in Criminal 
Trials (Nancy J. King), 49 Vand. L. Rev. 123 
(1996). 

Essential Elements, 54 Vand. L. Rev. 1467 
(2001). 

Federal Court Upholds Constitutionality of 
IOLTA, 36 No.3 Tenn. B.J. 6 (2000). 

Federally Funded Legal Services: A New Vi- 
sion of Equal Justice Under Law, 68 Tenn. L. 
Rev. 101 (2000). 

Fishing for Clarity in a Post-Hubbell World: 
The Need for a Bright-Line Rule in the Self- 
Incrimination Clause’s Act of Production Doc- 
trine (Thomas Kiefer Wedeles), 56 Vand. L. Rev. 
613 (2003). 

Framed by the Times: 2003-2004 U.S. Su- 
preme Court Decisions Reflect Current Events 
(Perry A Craft and Michael G. Shepard), 40 No. 
9 Tenn. B.J. 14 (2004). 

Hard Blows and Foul Ones: The Limited 
Bounds on Prosecutorial Summation in Tennes- 
see (Karen E. Holt), 58 Tenn. L. Rev. 117 (1990). 

How Long is Too Long? When Pretrial Deten- 
tion Violates Due Process (Floralynn Eines- 
man), 60 Tenn. L. Rev. 1 (1992). 

Mandatory Planning for Divorce (Jeffrey E. 
Stake), 45 Vand. L. Rev. 397 (1992). 

Matching Tests for Double Jeopardy Viola- 
tions with Constitutional Interests, 45 Vand. L. 
Rev. 273 (1992). 

Means to Amend: Theories of Constitutional 
Change (Brannon P. Denning), 65 Tenn. L. Rev. 
155 (1997). 

Mistaken Identity: Unveiling the Property 
Characteristics of Political Money, 53 Vand. L. 
Rev. 1235 (2000). 
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Money Laundering: The Scope of the Problem 
and Attempts to Combat It (Scott Sultzer), 63 
Tenn. L. Rev. 143 (1995). 

Parental Rights Terminations: On Surrogate 
Reasons and Surrogacy Policies (Mark 
Strasser), 60 Tenn. L. Rev. 135 (1992). 

“Property” in the Fifth Amendment: A Quest 
for Common Ground in the Maze of Regulatory 
Takings, 46 Vand. L. Rev. 1255 (1993). 

Reconceptualizing Sovereign Immunity 
(Harold J. Krent), 45 Vand. L. Rev. 1529 (1992). 

Regulatory Takings and Ripeness in the Fed- 
eral Courts (Gregory M. Stein), 48 Vand. L. Rev. 
1 (1995). 

Safeguarding Constitutional Rights: The 
Uses and Limits of Prophylactic Rules, 66 
Tenn. L. Rev. 925 (1999). 

Special Project, The Continuing Evolution of 
Criminal Constitutional Law in State Courts, 
47 Vand. L. Rev. 795 (1994). 

Stare Decisis in Historical Perspective: From 
the Founding Era to the Rehnquist Court (Tho- 
mas R. Lee), 52 Vand. L. Rev. 647 (1999). 

State Defiance of Bankruptcy Law (Kenneth 
N. Klee, James O. Johnston, Eric Winston), 52 
Vand. L. Rev. 1527 (1999). 

Statistical Adjudication: Rights, Justice, and 
Utility in a World of Process Scarcity (Robert G. 
Bone), 46 Vand. L. Rev. 561 (1998). 

Takings in the 21st Century: Reasonable 
Investment-Backed Expectations After Palaz- 
zolo and Tahoe-Sierra (Gregory M. Stein), 69 
Tenn. L. Rev. 891 (2002). 

Tempering Title VII’s Straight Arrow Ap- 
proach: Recognizing and Protecting Gay Vic- 
tims of Employment Discrimination, 46 Vand. 
L. Rev. 1533 (1993). 

The Constitutionality of an Off-Duty Smok- 
ing Ban for Public Employees: Should the State 
Butt Out?, 43 Vand. L. Rev. 491 (1990). 

The Court in Action: A summary of key cases 
from the U.S. Supreme Court 2000-2001 (Perry 
A. Craft and Arshad (Paku) Khan), 37 No. 9 
Tenn. B.J. 18 (2001). 

The Emperor’s New Clothes: Due Process 
Considerations Under the Federal Sentencing 
Guidelines (Jack H. McCall, Jr.), 60 Tenn. L. 
Rev. 467 (1993). 

The Nature and Constitutionality of Stalking 
Laws, 46 Vand. L. Rev. 991 (1993). 

The Prosecutor’s Constitutional Duty to Dis- 
close Exculpatory Evidence, 25 U. Mem. L. Rev. 
735 (1995). 

The Ripple Effects of Slaughter-House: A 
Critique of a Negative Rights View of the Con- 
stitution (Michael J. Gerhardt), 43 Vand. L. 
Rev. 409 (1990). 

The Role of the “Harm/Benefit” and “Average 
Reciprocity of Advantage” Rules in Comprehen- 
sive Takings Analysis (Lynda J. Oswald), 50 
Vand. L. Rev. 1449 (1997). 

The Sixth Circuit Year in Review — Leading 
Cases of 1994, VI Criminal Law and Procedure 
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(Judge Richard F. Suhrheinrich), 25 U. Mem. L. 
Rev. 365 (1995). 

The Sixth Circuit Year in Review — Leading 
Cases of 1996, 27 U. Mem. L. Rev. 265 (1997). 

The Sixth Circuit Year in Review — Leading 
Cases of 1997 (Judge Alice M. Batchelder, J. 
Clegg Ivey III, Rebecca C. Lutsko), 28 U. Mem. 
L. Rev. 345 (1998). 

The Troubling Influence of Equality in Con- 
stitutional Criminal Procedure: From Brown to 
Miranda, Furman and Beyond, 54 Vand. L. 
Rev. 359 (2001). 

Torts — Hodges v. S.C. Toof & Co.: New 
Substantive and Procedural Changes in the 
Awarding of Punitive Damages in Tennessee, 
23 Mem. St. U.L. Rev. 239 (1992). 

Trial Rights and Psychotropic Drugs: The 
Case Against Administering Involuntary Medi- 
cations to a Defendant During Trial, 55 Vand. 
L. Rev. 165 (2002). 

Witch Doctors and Battleship Stalkers: The 
Edges of Exculpation in Entrapment Cases, 52 
Vand. L. Rev. 1869 (1999). 

Attorney General Opinions. Constitution- 
ality of proposed legislation to revoke driver’s 
license of those refusing to take a blood alcohol 
test, OAG 96-048 (3/14/96). 

Constitutionality of proposed amendment to 
§ 39-17-418 to revoke driving privileges of cer- 
tain persons convicted of substance abuse, OAG 
96-070 (4/15/96). 

An officer who is subpoenaed to provide in- 
formation concerning an act which would sub- 
ject the officer to ouster under T.C.A. § 8-47- 
101 is required to provide the information, but 
such information can not be used against the 
officer in any criminal proceeding, OAG 00-129 
(8/14/00). 

A proposed bill, which would provide for the 
forfeiture of motor vehicles used in the commis- 
sion of a person’s second or subsequent viola- 
tion for promoting prostitution or patronizing 
prostitution, would not violate the excessive 
fines provisions of the United States or Tennes- 
see constitutions, OAG 02-055 (4/30/02). 

Constitutionality of proposed legislation re- 
garding registration and reporting require- 
ments for sex offenders, OAG 04-069 (4/20/04). 

Proposed amendment to legislation estab- 
lishing the TennCare Fraud and Abuse Reform 
Act of 2004 that would criminalize a willful 
failure to report a reasonable belief of fraud by 
another would not violate state and federal 
constitutional due process, OAG 04-079 
(4/28/04). 

Trial court may not compel a criminal defen- 
dant to answer questions under oath regarding 
incriminating information during a bail pro- 
ceeding, OAG 04-155 (10/13/04). 

Cited: In re Harris, 221 U.S. 274, 31 S. Ct. 
557, 55 L. Ed. 732, 1911 U.S. LEXIS 1732 
(1911); Olmstead v. United States, 277 U.S. 
438, 48 S. Ct. 564, 72 L. Ed. 944, 1928 US. 
LEXIS 694, 66 A.L.R. 376 (1928); A. L. Korn- 
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man Co. v. Moulton, 210 Tenn. 491, 360 S.W.2d 
30, 1962 Tenn. LEXIS 311 (1962); Chico v. 
State, 217 Tenn. 19, 394 S.W.2d 648, 1965 Tenn. 
LEXIS 515 (1965); Cooley v. State, 478 S.W.2d 
901, 1971 Tenn. Crim. App. LEXIS 478 (Tenn. 
Crim. App. 1971); Squires v. State, 525 S.W.2d 
686, 1975 Tenn. Crim. App. LEXIS 336 (Tenn. 
Crim. App. 1975); Crafton v. State, 545 S.W.2d 
437, 1976 Tenn. Crim. App. LEXIS 397 (Tenn. 
Crim. App. 1976); Miles v. Tennessee Consol. 
Retirement System, 548 S.W.2d 299, 1976 
Tenn. LEXIS 509 (Tenn. 1976); Seagram Dis- 
tillers Co. v. Jones, 548 S.W.2d 667, 1976 Tenn. 
App. LEXIS 226 (Tenn. Ct. App. 1976); Taylor v. 
State, 551 S.W.2d 331, 1976 Tenn. Crim. App. 
LEXIS 322 (Tenn. Crim. App. 1976); Niswonger 
v. American Aviation, Inc., 424 F. Supp. 1080, 
1976 U.S. Dist. LEXIS 16844 (E.D. Tenn. 1976); 
Schwartz v. Pitts, 427 F. Supp. 1277, 1977 U.S. 
Dist. LEXIS 17368 (E.D. Tenn.); Wiley v. Mem- 
phis Police Dep’t, 548 F.2d 1247, 1977 U.S. App. 
LEXIS 10104 (6th Cir. Tenn. 1977); Anderson v. 
State, 553 S.W.2d 85, 1977 Tenn. Crim. App. 
LEXIS 277 (Tenn. Crim. App. 1977); Jones v. 
City of Memphis, 444 F. Supp. 27, 1977 U.S. 
Dist. LEXIS 14264 (W.D. Tenn. 1977); Hef- 
felfinger v. Thompson, 444 F. Supp. 309, 1977 
U.S. Dist. LEXIS 13279 (E.D. Tenn. 1977); 
Hayes v. Memphis Police Dep’t, 571 F.2d 357, 
1978 U.S. App. LEXIS 12200 (6th Cir. 1978); 
Hill v. Califano, 592 F.2d 341, 1979 U.S. App. 
LEXIS 16859 (6th Cir. 1979); Hill v. Ford, 449 F. 
Supp. 27, 1978 U.S. Dist. LEXIS 19458 (E.D. 
Tenn. 1978); United States v. Fears, 450 F. 
Supp. 249, 1978 U.S. Dist. LEXIS 19861 (E.D. 
Tenn. 1978); American Civil Liberties Union of 
W. Tenn., Inc. v. Chandler, 458 F. Supp. 456, 
1978 U.S. Dist. LEXIS 15980 (W.D. Tenn. 
1978); Frazier v. Lane, 479 F. Supp. 841, 1978 
U.S. Dist. LEXIS 19393 (E.D. Tenn. 1978); 
Maddux v. Rose, 483 F. Supp. 661, 1980 US. 
Dist. LEXIS 9948 (E.D. Tenn. 1980); Hart v. 
State, 592 S.W.2d 905, 1979 Tenn. Crim. App. 
LEXIS 301 (Tenn. Crim. App. 1979); Sequoyah 
v. Tennessee Valley Authority, 620 F.2d 1159, 
1980 U.S. App. LEXIS 18611 (6th Cir. 1980); 
Reed v. Califano, 489 F. Supp. 1026, 1980 U.S. 
Dist. LEXIS 12895 (E.D. Tenn. 1980); Con- 
cerned Citizens of Appalachia, Inc. v. Andrus, 
494 F. Supp. 679, 1980 U.S. Dist. LEXIS 17669 
(E.D. Tenn. 1980); Smith v. Puett, 506 F. Supp. 
134, 1980 U.S. Dist. LEXIS 15876 (M.D. Tenn. 
1980); State v. Moore, 596 S.W.2d 841, 1980 
Tenn. Crim. App. LEXIS 277 (Tenn. Crim. App. 
1980); State v. Nelson, 603 S.W.2d 158, 1980 
Tenn. Crim. App. LEXIS 284 (Tenn. Crim. App 

1980); Myers v. United States, 636 F.2d 166 
1981 U.S. App. LEXIS 21181 (6th Cir. 1981); 
Doochin v. Rackley, 610 S.W.2d 715, 1981 Tenn. 
LEXIS 397 (Tenn. 1981); M.C. West, Inc. v. 
Lewis, 522 F. Supp. 338, 1981 U.S. Dist. LEXIS 
17879 (M.D. Tenn. 1981); In re Head, 4 B.R. 
521, 1980 Bankr. LEXIS 5111 (Bankr. E.D. 
Tenn. 1980); In re Alston, 11 B.R. 184, 1981 
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Bankr. LEXIS 3942 (Bankr. W.D. Tenn. 1981); 
State v. Henderson, 623 S.W.2d 638, 1981 Tenn. 
Crim. App. LEXIS 382 (Tenn: Crim. App. 1981); 
State v. Perry, 623 S.W.2d 642, 1981 Tenn. 
Crim. App. LEXIS 383 (Tenn. Crim. App. 1981); 
United States v. Hill, 533 F. Supp. 810, 1982 
U.S. Dist. LEXIS 18292 (E.D. Tenn. 1982); 
Lackey v. Rose, 535 F. Supp. 727, 1980 U.S. 
Dist. LEXIS 17025 (E.D. Tenn. 1980); Rachels 
v. Steele, 633 S.W.2d 473, 1981 Tenn. App. 
LEXIS 597 (Tenn. Ct. App. 1981); Butler v. 
Rose, 686 F.2d 1163, 1982 U.S. App. LEXIS 
16617 (6th Cir. 1982); Land Assocs. v. Metro- 
politan Airport Auth., 547 F. Supp. 1128, 1982 
U.S. Dist. LEXIS 14992 (M.D. Tenn. 1982); 
State v. Johnson, 632 S.W.2d 542, 1982 Tenn. 
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In General. 


—Comparable to State Constitutions. 


The “law of the land” provision of Tenn. 
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Const. art. I, § 8 is synonymous with the “due 
process of law” provisions of U.S. Const. 
amends. 5 and 14. Daugherty v. State, 216 
Tenn. 666, 393 S.W.2d 739, 1965 Tenn. LEXIS 
612 (1965), cert. denied, Daugherty v. Tennes- 
see, 384 U.S. 435, 86 S. Ct. 1601, 16 L. Ed. 2d 
671, 1966 U.S. LEXIS 1416 (1966). 

The Tennessee prohibition against self-in- 
crimination is not broader or different than 
U.S. Const. amend. 5, in any application 
thereof because of the use of the word “evi- 
dence” instead of the word “witness.” Delk v. 
State, 590 S.W.2d 435, 1979 Tenn. LEXIS 511 
(Tenn. 1979). 

Although the provisions in U.S. Const. 
amend. 5 and Tenn. Const. art. I, § 9 are not 
identical, the supreme court of Tennessee has 
previously declined to hold that protection un- 
der the state constitution is broader than that 
of the federal constitution merely because the 
language of the two provisions is not the same; 
however, this observation does not foreclose the 
possibility that the state constitutional provi- 
sion might be applied more broadly than its 
federal counterpart, based upon considerations 
other than, and in addition to, the difference in 
terminology. State v. Smith, 834 S.W.2d 915, 
1992 Tenn. LEXIS 360 (Tenn. 1992). 

The “law of the land” provision of Tenn. 
Const. art. I, § 8 is synonymous with the “due 
process of law” provisions of U.S. Const. 
amends. 5-14. Burford v. State, 845 S.W.2d 204, 
1992 Tenn. LEXIS 699 (Tenn. 1992). 

The right to privacy contained in Tenn. 
Const. art. I, § 8 and other sections of the 
Tennessee constitution’s declaration of rights is 
similar to, but not synonymous with, the fed- 
eral right to privacy encompassed by U.S. 
Const. amends. 5 and 14. Campbell v. Sun- 
dquist, 926 S.W.2d 250, 1996 Tenn. App. LEXIS 
46 (Tenn. Ct. App. 1996). 

The test of voluntariness under the Tennes- 
see constitution is broader and more protective 
of individual rights than the test of voluntari- 
ness under the United States constitution. 
State v. Phillips, 30 S.W.3d 372, 2000 Tenn. 
Crim. App. LEXIS 284 (Tenn. Crim. App. 2000). 


3. —Effect on State Power. 

U.S. Const. amend. 5 operates exclusively in 
restriction of federal power, and has no appli- 
cation to the states. Barron v. Mayor of Balti- 
more, 32 U.S. 243, 8 L. Ed. 672, 1833 U.S. 
LEXIS 346 (1833); Thorington v. Montgomery, 
13 S. Ct. 394, 147 U.S. 490, 13 S. Ct. 594, 37 L. 
Ed. 252, 1893 U.S. LEXIS 2177 (U.S. Feb. 6, 
1893); Capital City Dairy Co. v. Ohio, 183 U.S. 
238, 22 S. Ct. 120, 46 L. Ed. 171, 1902 U.S. 
LEXIS 715, 14 Ohio F. Dec. 12 (1902). 

The state Vital Statistics Law, requiring un- 
dertakers to make certain reports, does not 
violate U.S. Const. amend. 5, the powers of the 
federal government alone being restricted by 
U.S. Const. amend. 5. State v. Norvell, 137 
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Tenn. 82, 191 S.W. 536, 1916 Tenn. LEXIS 55, 
1917D L.R.A. (n.s.) 586 (1916). 

The war power of the United States, like its 
other powers, and the police powers of the 
states, is subject to applicable constitutional 
limitations; but U.S. Const. amend. 5 imposes, 
in this respect, no greater limitation upon the 
national power than does U.S. Const. amend. 
14 upon state power. Hamilton v. Kentucky 
Distilleries & Whse. Co., 251 U.S. 146, 40S. Ct. 
106, 64 L. Ed. 194, 1919 U.S. LEXIS 1830 
(1919). 

Tennessee Acts, 1907, ch. 434, requiring cor- 
porations to file certain information with the 
secretary of state and to pay an annual fee to 
him, is not violative of the provisions of U.S. 
Const. amend. 5 that no person shall be de- 
prived of life, liberty, or property without due 
process of law and that private property shall 
not be taken for public use without just com- 
pensation, such amendment applying alone to 
the federal government and not to the states. 
Camden Fire Ins. Ass’n v. Haston, 153 Tenn. 
675, 284 S.W. 905, 1925 Tenn. LEXIS 53 (1925). 

U.S. Const. amend. 5 refers to the power of 
the federal government and imposes no limita- 
tion upon the power of the several states. Wil- 
liams v. State, 155 Tenn. 364, 293 S.W. 757, 
1926 Tenn. LEXIS 55 (1926). 

U.S. Const. amend. 5 is a restriction on the 
national government only and has no relevancy 
to the question of the validity of state statute 
increasing weight limit on state highways. 
Donahoo v. Mason & Dixon Lines, 199 Tenn. 
145, 285 S.W.2d 125, 1955 Tenn. LEXIS 438 
(1955). 

The doctrine of dual sovereignty still prevails 
in Tennessee. State v. Straw, 626 S.W.2d 286, 
1981 Tenn. Crim. App. LEXIS 388 (Tenn. Crim. 
App. 1981). 

When assessing the intent of a general as- 
sembly, a federal court is bound by a state 
court’s construction of that state’s own stat- 
utes. Banner v. Davis, 886 F.2d 777, 1989 U.S. 
App. LEXIS 14125 (6th Cir. 1989). 

Under the doctrine of dual sovereignty, pros- 
ecution by a state does not bar federal prosecu- 
tion for the same offense and vice versa. United 
States v. Mask, 101 F. Supp. 2d 673, 2000 U.S. 
Dist. LEXIS 8753 (W.D. Tenn. Apr. 27, 2000). 


4, —Vagueness. 

Laws that are unconstitutionally vague fail 
because persons who must conform their con- 
duct to the law are entitled to fair notice of 
what is permitted and proscribed; fair notice 
protects those who might otherwise stray into 
the regulated area, prescribes standards for 
law enforcement officers, and preserves legiti- 
mate activity against the chill that flows from a 
law of uncertain scope. Tolbert v. City of Mem- 
phis, 568 F. Supp. 1285, 1983 U.S. Dist. LEXIS 
16655 (W.D. Tenn. 1983). 


5. —Compensation of Attorneys. 
Counsel representing indigent persons by 
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appointment in either civil or criminal cases 
have no right at common law to receive com- 
pensation from the state or to have their ser- 
vices billed as costs. Huskey v. State, 743 
S.W.2d 609, 1988 Tenn. LEXIS 4 (Tenn. 1988). 

The court rejected the contention that the 
limitations on fees paid to appointed counsel 
contained in the applicable statutes and court 
rules are unconstitutional insofar as they do 
not allow just compensation or fair market 
value for services rendered by attorneys ap- 
pointed to represent indigent persons accused 
in criminal cases. Huskey v. State, 743 S.W.2d 
609, 1988 Tenn. LEXIS 4 (Tenn. 1988). 

Individual claims against social security 
commissioner based on dispute over the 
amount of attorney fees awarded in Social 
Security Act cases did not state a constitutional 
claim. Buchanan v. Apfel, 69 F. Supp. 2d 996, 
1999 U.S. Dist. LEXIS 15565 (E.D. Tenn. 1999), 
affd in part, rev'd in part, 249 F.3d 485, 2001 
FED App. 138P, 2001 U.S. App. LEXIS 7646 
(6th Cir. 2001). 


6. —Federal Sentencing Guidelines. 

The federal sentencing guidelines promul- 
gated by the sentencing commission are de- 
clared to be unconstitutional and unenforce- 
able. United States v. Williams, 691 F. Supp. 36, 
1988 U.S. Dist. LEXIS 6006 (M.D. Tenn. 1988), 
affd without opinion, 884 F.2d 1393 (6th Cir. 
Tenn. 1989). 

The provisions of the federal Sentencing Act 
pertaining to the sentencing guidelines are 
severed from all remaining provisions of the 
act, which shall remain valid and fully enforce- 
able. United States v. Williams, 691 F. Supp. 36, 
1988 U.S. Dist. LEXIS 6006 (M.D. Tenn. 1988), 
affd without opinion, 884 F.2d 1393 (6th Cir. 
Tenn. 1989). 

Equal protection challenges to sentencing 
schemes are essentially the same as challenges 
based upon due process and challenged sen- 
tencing schemes must be upheld so long as they 
are not based on arbitrary or irrational distinc- 
tions that violate the due process clause of U.S. 
Const. amend. 5. United States v. Jiles, 259 
F.3d 477, 2001 FED App. 248P, 2001 U.S. App. 
LEXIS 16963 (6th Cir. 2001). 

The federal sentencing guideline which al- 
lows a three-level reduction for acceptance of 
responsibility for a criminal defendant with an 
adjusted offense level of 16 or greater but only 
a two-level reduction for acceptance of respon- 
sibility for a criminal defendant with an ad- 
justed offense level of 15 or lower, is rationally 
related to a legitimate governmental purpose, 
and therefore, the classifications are not uncon- 
stitutional. United States v. Jiles, 259 F.3d 477, 
2001 FED App. 248P, 2001 U.S. App. LEXIS 
16963 (6th Cir. 2001). 


7. —Prisoners’ Rights. 
An inmate has a constitutional right to have 
access to the courts, a right which includes the 
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right to have paper, pens, or pencils, but not a 
typewriter. Inmates, Wash. County Jail v. En- 
gland, 516 F. Supp. 132, 1980 U.S. Dist. LEXIS 
16683 (E.D. Tenn. 1980), affd without opinion, 
659 F.2d 1081, 1981 U.S. App. LEXIS 13381 
(6th Cir. 1981), affd, Inmates of Washington 
County Jail v. England, 659 F.2d 1081, 1981 
U.S. App. LEXIS 13381 (6th Cir. 1981). 

The opening of mail from a prisoner’s attor- 
ney in the prisoner’s presence is not a constitu- 
tional violation. Inmates, Wash. County Jail v. 
England, 516 F. Supp. 132, 1980 U.S. Dist. 
LEXIS 16683 (E.D. Tenn. 1980), affd without 
opinion, 659 F.2d 1081, 1981 U.S. App. LEXIS 
13381 (6th Cir. 1981), affd, Inmates of Wash- 
ington County Jail v. England, 659 F.2d 1081, 
1981 U.S. App. LEXIS 13381 (6th Cir. 1981). 

To prove a property interest under state law, 
the prisoners must demonstrate that there is a 
mutually explicit understanding between 
themselves and prison officials. Existing prece- 
dent has recognized that “prison officials’ policy 
statements and other promulgations” can cre- 
ate constitutionally protected interests in favor 
of prisoners. Newsom v. Norris, 888 F.2d 371, 
1989 U.S. App. LEXIS 15799 (6th Cir. 1989). 

The constitution does not create a property or 
liberty interest in prison employment. Such an 
interest must be created by state law by lan- 
guage of an unmistakably mandatory charac- 
ter. Newsom v. Norris, 888 F.2d 371, 1989 U.S. 
App. LEXIS 15799 (6th Cir. 1989). 

Because policy guidelines vested complete 
discretionary authority in the warden to ap- 
point or reappoint inmate advisors, they did not 
serve to provide the prisoners with a constitu- 
tionally protected property interest. Newsom v. 
Norris, 888 F.2d 371, 1989 U.S. App. LEXIS 
15799 (6th Cir. 1989). 

The state does not have to provide access to a 
law library to defendants in criminal trials who 
wish to represent themselves. United States v. 
Sammons, 918 F.2d 592, 1990 U.S. App. LEXIS 
19573 (6th Cir. Tenn. 1990), rehearing denied, 
— F, 2d —, 1990 U.S. App. LEXIS 22096 (6th 
Cir. Dec. 17, 1990). 


8. —Sex Discrimination. 

Statutory discrimination on the basis of gen- 
der is permissible if it serves and substantially 
relates to either of two legitimate and impor- 
tant governmental objectives: (1) A legislative 
purpose of providing assistance to needy 
spouses, using sex as a proxy for need; or (2) A 
legislative purpose of reducing the disparity in 
economic condition between men and women 
caused by the long history of discrimination 
against women. Netherton v. Netherton, 2 B.R. 
50, 1979 Bankr. LEXIS 671 (Bankr. M.D. Tenn. 
1979). 

An allocation of family responsibilities under 
which a wife plays a dependent role is invalid 
for purposes of the fifth and fourteenth amend- 
ments. Netherton v. Netherton, 2 B.R. 50, 1979 
Bankr. LEXIS 671 (Bankr. M.D. Tenn. 1979). 
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9. —Equal Protection. 

Neither the equal protection clause of U.S. 
Const. amend. 14, nor the counterpart equal 
protection requirement embodied in U.S. 
Const. amend. 5, guarantees absolute equality 
or precisely equal advantages. In the context of 
a criminal proceeding they require only an 
adequate opportunity to present one’s claims 
fairly. Avant v. State, 577 S.W.2d 471, 1978 
Tenn. Crim. App. LEXIS 351 (Tenn. Crim. App. 
1978). 

The approach to fifth amendment equal pro- 
tection claims is the same as that to equal 
protection claims under U.S. Const. amend. 14. 
Netherton v. Netherton, 2 B.R. 50, 1979 Bankr. 
LEXIS 671 (Bankr. M.D. Tenn. 1979). 

Section which allowed extension of educa- 
tional benefits to one class of alcoholic but 
denied extension to another class of alcoholic 
did not violate equal protection where distinc- 
tion was for purpose of granting extension to 
clearcut, medically demonstrable disability 
cases while avoiding possibility of fraudulent 
claims from alcoholic veterans whose claims 
are less easily proved. Tinch v. Walters, 573 F. 
Supp. 346, 1983 U.S. Dist. LEXIS 13007 (E.D. 
Tenn. 1983), aff'd, 765 F.2d 599, 1985 U.S. App. 
LEXIS 20014 (6th Cir. 1985), affd, Tinch v. 
Walters, 765 F.2d 599, 1985 U.S. App. LEXIS 
20014 (6th Cir. 1985). 

T.C.A. § 29-28-103, relating to products li- 
ability limitation of actions, does not violate the 
equal protection clauses of the federal or Ten- 
nessee constitution. Jones v. Five Star Eng’g, 
Inc., 717 S.W.2d 882, 1986 Tenn. LEXIS 796 
(Tenn. 1986). 

Board of adjustment’s denial of application 
for a certificate of use and occupancy to transi- 
tional home was an arbitrary and capricious 
decision premised upon an arbitrary classifica- 
tion of the home as a pre-release center and 
violated due process and equal protection 
clauses. Bannum, Inc. v. City of Memphis, 666 
F. Supp. 1091, 1986 U.S. Dist. LEXIS 23479 
(W.D. Tenn. 1986). 

There is no violation of U.S. Const. amend. 1 
and the equal protection clause of U.S. Const. 
amend. 5, where a fee is required to obtain the 
list of those individuals who registered with the 
postal service to stop receiving sexually ori- 
ented advertising. United States v. Toushin, 
714 F. Supp. 1452, 1989 U.S. Dist. LEXIS 6807 
(M.D. Tenn. 1989). 

Distinction between cocaine base and powder 
cocaine for sentencing purposes under federal 
statute does not violate equal protection guar- 
antees. United States v. Hill, 79 F.3d 1477, 1996 
FED App. 104P (6th Cir.), 1996 U.S. App. 
LEXIS 5616 (6th Cir. Tenn. 1996), cert. denied, 
519 U.S. 858, 117 S. Ct. 158, 136 L. Ed. 2d 102, 
1996 U.S. LEXIS 5341 (1996). 

Where neither fundamental rights nor sus- 
pect classifications were at issue, rational basis 
scrutiny applied, and the Legislature could 
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have had any number of rational bases for the 
differential treatment of minority tolling in the 
area of medical malpractice; state supreme 
courts were not constrained from prospectively 
applying new interpretations of state statutes 
by anything contained in the constitution of the 
United States, such that the retrospective ap- 
plication of the rule to the doctor had no merit. 
Calaway ex rel. Calaway v. Schucker, 193 
S.W.3d 509, 2005 Tenn. LEXIS 1061 (Tenn. 
2005), rehearing denied, 193 S.W.3d 509, 2006 
Tenn. LEXIS 307. 


10. —Aliens and Immigration. 

Expediting the process to remove convicted 
and deportable aliens from this country is a 
legitimate purpose that was not violative of 
defendant’s equal protection rights. Addition- 
ally, classification among aliens in deportation 
and exclusion proceedings is rationally related 
to a legitimate governmental purpose. Asad v. 
Reno, 242 F.3d 702, 2001 FED App. 63P, 2001 
U.S. App. LEXIS 3454 (6th Cir. 2001), rehear- 
ing denied, — F. 3d —, 2001 U.S. App. LEXIS 
11225 (6th Cir. May 18, 2001). 


11. Presentment and Indictment. 

Where there has been no jeopardy on the first 
indictment, a grand jury may return a new 
indictment against an accused even though 
another indictment is pending. State v. Nielsen, 
44 $.W.3d 496, 2001 Tenn. LEXIS 383 (Tenn. 
2001). 

Tennessee’s capital sentencing scheme does 
not require that aggravating circumstances be 
included in an indictment. State v. Odom, 137 
S.W.3d 572, 2004 Tenn. LEXIS 452 (Tenn. May 
20, 2004). 


12. —Application. 

An attorney may be disbarred on account of a 
criminal offense without having been indicted 
and tried for the crime. Ex parte Wall, 107 U.S. 
265, 2 S. Ct. 569, 27 L. Ed. 552, 1882 U.S. 
LEXIS 1220 (1882). 

Persons cannot be tried for infamous crimes 
except upon indictments by grand juries. Ex 
parte Wilson, 114 U.S. 417, 5 S. Ct. 935, 29 L. 
Ed. 89, 1885 U.S. LEXIS 1776 (1885); Ex parte 
Bain, 121 U.S. 1, 7 S. Ct. 781, 30 L. Ed. 849, 
1887 U.S. LEXIS 2019 (1887), questioned, 
Patterson v. United States, — F. Supp. 2d —, 
2004 U.S. Dist. LEXIS 12402 ( E.D. Mich. 
2004), overruled in part, United States v. Cot- 
ton, 535 U.S. 625, 122 S. Ct. 1781, 152 L. Ed. 2d 
860, 2002 U.S. LEXIS 3565 (2002), overruled 
on other grounds, United States v. Cotton, 535 
U.S. 625, 122 S. Ct. 1781, 152 L. Ed. 2d 860, 
2002 U.S. LEXIS 3565 (2002); Parkinson v. 
United States, 121 U.S. 281, 7S. Ct. 896, 30 L. 
Ed. 959, 1887 U.S. LEXIS 2048 (1887). 

A judgment dismissing an indictment on the 
ground that the offense charged is barred by 
the statute of limitations is a bar, irrespective 
of any question of former jeopardy, to a second 
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prosecution under a new indictment for the 
same offense. United States v. Oppenheimer, 
242 U.S. 85, 37 S. Ct. 68, 61 L. Ed. 161, 1916 
U.S. LEXIS 1531, 3 A.L.R. 516 (1916). 

Indictment of defendant for aggravated as- 
sault was insufficient where it failed to provide 
adequate notice that she would be required to 
defend under a theory of criminal responsibility 
for the conduct of another. State v. Barnes, 954 
S.W.2d 760, 1997 Tenn. Crim. App. LEXIS 198 
(Tenn. Crim. App. 1997). 

Because defendant’s convictions for at- 
tempted second-degree murder and aggravated 
assault were the same for double jeopardy 
purposes because they were part of one con- 
tinuous act of conduct, and because his convic- 
tions for reckless aggravated assault and reck- 
less endangerment were also the same for 
double jeopardy purposes, the judgments were 
modified to reflect the merger of defendant’s 
aggravated assault conviction into his at- 
tempted second-degree murder conviction and 
his reckless endangerment conviction into his 
reckless aggravated assault conviction. State v. 
Bonds, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 698 (Tenn. Crim. App. Sept. 15, 2006). 


13. —Exceptions. 

The words “when in actual service in time of 
war or public danger,” as used in U.S. Const. 
amend. 5, apply to the militia only. Johnson v. 
Sayre, 158 U.S. 109, 15 S. Ct. 773, 39 L. Ed. 
914, 1895 U.S. LEXIS 2235 (1895). 

A paymaster’s clerk in the navy, duly ap- 
pointed and assigned to duty, is in the naval 
service of the United States, and subject to 
being tried, convicted and sentenced to impris- 
onment by a general court-martial. Johnson v. 
Sayre, 158 U.S. 109, 15 S. Ct. 773, 39 L. Ed. 
914, 1895 U.S. LEXIS 2235 (1895). 

The mere existence of a state of war could not 
suspend or change the operation upon the 
power of congress of the guaranties and limita- 
tions of U.S. Const. amend. 5 as to the nature of 
an accusation. United States v. L. Cohen Gro- 
cery Co., 255 U.S. 81, 41 S. Ct. 298, 65 L. Ed. 
516, 1921 U.S. LEXIS 1795, 14 A.L.R. 1045 
(1921); Oglesby Grocery Co. v. United States, 
255 U.S. 108, 41S. Ct. 306, 65 L. Ed. 535, 1921 
U.S. LEXIS 1801 (1921). 


14. —Variance. 

The effect of a material variance between the 
allegations of the indictment and the proof is to 
entitle the accused to an acquittal on the par- 
ticular indictment but he is still liable to be 
tried for his crime. State v. Brooks, 224 Tenn. 
712, 462 S.W.2d 491, 1970 Tenn. LEXIS 395 
(1970), appeal dismissed sub nom., Duncan v. 
Tennessee, 405 U.S. 127, 92 S. Ct. 785, 31 L. 
Ed. 2d 86, 1972 U.S. LEXIS 92 (1972). 

A court may not amend a federal indictment 
by striking out as surplusage words which may 
have formed the basis for one or more of the 
grand jurors to vote to indict, and neither 
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defense counsel’s failure to raise the point at 
trial nor the trial court’s instructions which 
adhered to the indictment would cure the vari- 
ance. United States v. Beeler, 587 F.2d 340, 
1978 U.S. App. LEXIS 7373 (6th Cir. 1978). 

It is well-settled that a variance between an 
indictment and evidence is fatal if the accused 
is misled to his prejudice or if the accused is 
exposed to the danger of double jeopardy. 
United States v. Tibbs, 600 F.2d 19, 1979 U.S. 
App. LEXIS 13865 (6th Cir. 1979). 

The variance between the indictment and the 
proof at trial as to whether the business which 
defendant robbed was a corporation or a part- 
nership was not a variance which would have 
misled the defendant at trial or subjected him 
to a second prosecution for the same offense. 
State v. Moss, 662 S.W.2d 590, 1984 Tenn. 
LEXIS 720 (Tenn. 1984). 

If the person from whom goods were stolen 
held them in trust for his employer, such person 
had a special ownership in the goods, and an 
indictment which laid the ownership in such 
person did not result in a fatal variance when 
the proof showed the actual owner of the prop- 
erty to be another person or a company. Max- 
well v. State, 669 S.W.2d 100, 1984 Tenn. Crim. 
App. LEXIS 2305 (Tenn. Crim. App. 1984). 

A variance between indictment and proof at 
trial is not prejudicial error and, therefore, 
cannot be grounds for constitutional attack. 
Anderson v. Love, 681 F. Supp. 1279, 1987 U.S. 
Dist. LEXIS 13283 (M.D. Tenn. 1986). 

The due process clause of U.S. Const. amend. 
5 plays a limited role in protecting against 
excessive preindictment delay, and a showing 
that the government failed to secure an indict- 
ment immediately upon a determination of 
probable guilt does not impinge fundamental 
conceptions of justice. United States v. Brown, 
959 F.2d 63, 1992 U.S. App. LEXIS 4742 (6th 
Cir. 1992). 


15. —Election. 

Defendant’s right against double jeopardy 
was not infringed when the trial court failed to 
require the prosecuting attorney to elect which 
offense the state was relying on for conviction 
under the indictment under which he was being 
tried. Anderson v. Love, 681 F. Supp. 1279, 
1987 U.S. Dist. LEXIS 13283 (M.D. Tenn. 
1986). 

When the state presents proof reflecting the 
existence of more than one offense of the same 
type and the indictment is not specific as to the 
offense for which the accused is being tried, an 
election is required: (1) To enable the defendant 
to prepare for and make his defense to the 
specific charge; (2) To protect him from double 
jeopardy by individualization of the issue; and 
(3) So that the jury’s verdict may not be a 
matter of choice between offenses with some 
jurors convicting on one offense and others on 
another. State v. Brown, 823 S.W.2d 576, 1991 
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Tenn. Crim. App. LEXIS 753 (Tenn. Crim. App. 
1991), questioned, State v. Black, 75 S.W.3d 
422, 2001 Tenn. Crim. App. LEXIS 823, (Tenn. 
Crim. App. Oct. 12, 2001), questioned, State v. 
Ellis, 89 S.W.3d 584, 2000 Tenn. Crim. App. 
LEXIS 783 (Tenn. Crim. App. 2000). 

Where date limitations in indictment provide 
notice of general nature of conduct forming 
basis of charge and afford double jeopardy pro- 
tection for future charges during same time 
period, no election is required by state of inci- 
dents on which it is relying for stalking and 
telephone harassment charges. State v. Hoxie, 
963 S.W.2d 737, 1998 Tenn. LEXIS 74 (Tenn. 
1998). 


16. —Infamous Crimes. 

An “infamous crime” is a crime punishable by 
imprisonment in a prison, with or without hard 
labor. Mackin v. United States, 117 U.S. 348, 6 
S. Ct. 777, 29 L. Ed. 909, 1886 U.S. LEXIS 1847 
(1886), affd, 128 U.S. 435, 9 S. Ct. 116, 32 L. 
Ed. 486, 1888 U.S. LEXIS 2233 (1888). 


17. Double Jeopardy. 

Where legislature intends that forfeiture be 
civil in rem proceeding, it does not violate 
constitutional double jeopardy protections. Stu- 
art v. State, Dep’t of Safety, 963 S.W.2d 28, 1998 
Tenn. LEXIS 96 (Tenn. 1998). 

When a conviction is reversed for insufficient 
evidence, the guarantee against double jeop- 
ardy mandates dismissal; but when a convic- 
tion is reversed on appeal for trial errors, the 
guarantee against double jeopardy generally 
does not preclude a retrial of the defendant. 
State v. Howard, 30 S.W.3d 271, 2000 Tenn. 
LEXIS 383 (Tenn. 2000). 

Only where the governmental conduct in 
question is intended to “goad” the defendant 
into moving for a mistrial may a defendant 
raise the bar of double jeopardy to a second trial 
after having succeeded in aborting the first 
trial on the defendant’s own motion; prosecuto- 
rial conduct that might be viewed as overreach- 
ing, even if sufficient to justify a mistrial on 
defendant’s motion, does not bar retrial absent 
intent on the part of the prosecutor to subvert 
the protections afforded by the double jeopardy 
clause. State v. Huskey, 66 S.W.3d 905, 2001 
Tenn. Crim. App. LEXIS 618 (Tenn. Crim. App. 
Aug. 13, 2001), application denied, — S.W.3d 
—, 2001 Tenn. LEXIS 844 (Tenn. Dec. 10, 
2001). 

Defendant’s convictions for both felony reck- 
less endangerment and criminally negligent 
homicide did not violate the principles of double 
jeopardy, because the statutes were distinct, 
separate evidence was required to prove the 
offenses, and the offenses had separate victims. 
State v. Goodwin, 143 S.W.3d 771, 2004 Tenn. 
LEXIS 552 (Tenn. June 16, 2004), rehearing 
denied, — S.W.3d —, 2004 Tenn. LEXIS 696 
(Tenn. 2004). . 
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Because attempted especially aggravated 
robbery and aggravated burglary were not the 
“same” offenses for double jeopardy purposes, 
as each offense required proof of an element 
that the other did not, defendant’s double jeop- 
ardy rights were not violated; defendant’s ac- 
tions were discrete acts with different evil pur- 
poses as defendant entered the victim’s home 
with plans to commit a felony, and, once inside 
the home, he committed a separate offense 
while taking the victim’s wallet and wrestling 
with another victim. State v. Giddens, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 215 
(Tenn. Crim. App. Mar. 13, 2006), appeal de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 572 
(Tenn. 2006). 

Constitutional provisions against double 
jeopardy required that the criminal contempt 
charges against defendant be dismissed where 
the evidence was insufficient to support the 
convictions for criminal contempt. Cottingham 
v. Cottingham, 193 S.W.3d 531, 2006 Tenn. 
LEXIS 442 (Tenn. 2006). 

Separate convictions for two aggravated 
vaginal rapes, where defendant tried to commit 
anal rape in between but was unsuccessful, 
were not multiplicitous where defendant moved 
the victim between the two vaginal rapes, the 
attempted anal rape was an intervening event, 
and the second vaginal penetration occurred 
only after the attempted anal rape; thus, the 
two convictions did not violate the double jeop- 
ardy clauses of U.S. Const. amend. 5 and Tenn. 
Const. art. I, § 10. State v. Click, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 265 (Tenn. Crim. 
App. Mar. 21, 2006), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 728 (Tenn. 2006). 


18. —What Constitutes Jeopardy. 

Persons are not put in jeopardy if the indict- 
ments against them are so radically defective 
that a judgment of conviction thereon would 
not be sustained. Shoener v. Pennsylvania, 207 
U.S. 188, 28S. Ct. 110, 52 L. Ed. 163, 1907 U.S. 
LEXIS 1214 (1907). 

Overruling demurrer, after plea of not guilty, 
and dismissing jury, and the same jury is again 
sworn and the defendant again required to 
plead is not former jeopardy. Lovato v. New 
Mexico, 242 U.S. 199, 37 S. Ct. 107, 61 L. Ed. 
244, 1916 U.S. LEXIS 1512 (1916). 

The essential element of a plea of double 
jeopardy is that the record should disclose that 
the defendant was lawfully convicted or acquit- 
ted of the offense for which he was called upon 
to answer. Bell v. State, 220 Tenn. 685, 423 
S.W.2d 482, 1968 Tenn. LEXIS 536 (1968). 

A single possession of the same substance can 
support but one intent under the same facts; 
thus jury verdict finding defendant possessed 
contraband with intent to sell, as well as with 
intent to deliver, violated double jeopardy prin- 
ciples. State v. Johnson, 765 S.W.2d 780, 1988 
Tenn. Crim. App. LEXIS 445 (Tenn. Crim. App. 
1988). 
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The double jeopardy clause protects a defen- 
dant from harassment by successive prosecu- 
tions and from being required to forego trial 
before the original tribunal in order to give the 
prosecution a better chance to convict. United 
States v. Love, 597 F.2d 81, 1979 U.S. App. 
LEXIS 15165 (6th Cir. 1979); State v. Lewis, 
958 S.W.2d 736, 1997 Tenn. LEXIS 631 (Tenn. 
1997); State v. Winningham, 958 S.W.2d 740, 
1997 Tenn. LEXIS 632 (Tenn. 1997). 

There is no legal significance for double jeop- 
ardy purposes that the convictions were in 
separate counties. Lumpkins v. State, 584 
S.W.2d 244, 1979 Tenn. Crim. App. LEXIS 263 
(Tenn. Crim. App. 1979). 

The essence of the prohibition against double 
jeopardy is not that a defendant may incur a 
greater risk of being found guilty in a second 
trial than he had in the first, or that the second 
trial may be conducted prejudicially, but rather 
that he would risk conviction for an offense for 
which he has already been placed on trial and 
in jeopardy. State v. Knight, 616 S.W.2d 593, 
1981 Tenn. LEXIS 443 (Tenn. 1981), cert. de- 
nied, Knight v. Tennessee, 454 U.S. 1097, 102 S. 
Ct. 670, 70 L. Ed. 2d 638, 1981 U.S. LEXIS 
2846 (1981). 

A defendant has no right to an indictment 
that would grant him a double jeopardy de- 
fense. State v. Keele, 644 S.W.2d 435, 1982 
Tenn. Crim. App. LEXIS 477 (Tenn. Crim. App. 
1982). 

To support a claim of double jeopardy, it must 
be shown that the two offenses charged are in 
law and in fact the same offense. United States 
v. Toushin, 714 F. Supp. 1452, 1989 US. Dist. 
LEXIS 6807 (M.D. Tenn. 1989). 

The amendment’s prohibition against placing 
a defendant twice in jeopardy reflects a consti- 
tutional policy of finality for a defendant’s ben- 
efit in all criminal proceedings; the double 
jeopardy clause grants a defendant the valued 
right to have his trial completed by a particular 
tribunal. United States v. Ford, 987 F.2d 334, 
1992 U.S. App. LEXIS 3759 (6th Cir. 1992). 

The double jeopardy clauses of the state and 
federal constitutions protect against: (1) A sec- 
ond prosecution for the same offense after con- 
viction; (2) A second prosecution for the same 
offense after an acquittal; and (3) Multiple 
punishments for the same offense. State v. 
Mounce, 859 S.W.2d 319, 1993 Tenn. LEXIS 
289 (Tenn. 1993); Cable v. Clemmons, 36 
S.W.3d 39, 2001 Tenn. LEXIS 1 (Tenn. 2001). 

Where forfeiture serves remedial goal of dis- 
couraging use of property for illegal purposes, 
abates a nuisance by ensuring persons do not 
profit from illegal acts, and acts as deterrent, 
there is no punishment for purposes of double 
jeopardy. Stuart v. State, Dep’t of Safety, 963 
S.W.2d 28, 1998 Tenn. LEXIS 96 (Tenn. 1998). 

Whether a defendant is exposed to a danger 
of double jeopardy as a result of criminal forfei- 
ture hinges upon the characterization of the 
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criminal forfeiture proceeding as either a sub- 
stantive criminal proceeding or as something 
more akin to a sentencing proceeding; forfei- 
tures made pursuant to the federal drug and 
racketeering statutes are elements of the sen- 
tence, rather than a part of the criminal offense 
itself. United States v. O'Dell, 247 F.3d 655, 
2001 FED App. 131P, 2001 U.S. App. LEXIS 
7387 (6th Cir. 2001). 

Because defendant’s conviction for posses- 
sion of cocaine related to the same cocaine as 
defendant’s conviction for sale of cocaine, sepa- 
rate convictions for the offenses would have 
violated double jeopardy grounds. However, the 
trial court erred by dismissing defendant’s con- 
viction for possessing more than .5 grams of 
cocaine; it should have entered a single judg- 
ment of conviction for sale of more than .5 
grams of cocaine, noting in that judgment that 
the convictions for delivery and possession of 
cocaine were merged into that offense. State v. 
Tarter, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 238 (Tenn. Crim. App. Mar. 8, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
734 (Tenn. 2006). 

Defendant’s separate convictions for false im- 
prisonment and especially aggravated kidnap- 
ping should have been merged into a single 
judgment of conviction because the elements of 
kidnapping required proving false imprison- 
ment, the case involved only one victim, and 
the legislative purpose of the two offenses 
seemed similar. State v. Gibson, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 258 (Tenn. Crim. 
App. Mar. 24, 2006), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 782 (Tenn. 2006). 

Separate convictions for especially aggra- 
vated kidnapping and aggravated assault were 
properly not merged into a single judgment of 
conviction because the two offenses contained 
separate and distinct elements. Even though 
there was only one victim, there were discrete 
acts by defendant because he repeatedly beat 
her and, at only one point, locked her in the 
trunk of a car. State v. Gibson, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 258 (Tenn. Crim. 
App. Mar. 24, 2006), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 782 (Tenn. 2006). 

Because of double jeopardy prohibitions, 
plain error required the court to vacate defen- 
dant’s driving under the influence of an intoxi- 
cant (DUI) conviction because double jeopardy 
prohibited separate convictions for DUI and 
vehicular assault arising out of the same act of 
causing serious bodily injury while operating a 
motor vehicle while intoxicated. State v. Bull- 
ington, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 495 (Tenn. Crim. App. June 27, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
1011 (Tenn. Oct. 30, 2006). 

Trial court erred by denying defendant’s mo- 
tion to dismiss the indictment after it sua 
sponte declared a mistrial over the parties’ 
objections because retrying defendant would 
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violate her double jeopardy rights under U.S. 
Const. amend. 5 and Tenn. Const. art. I, § 10, 
as: (1) There was nothing in the record that 
indicated that the prosecutor intentionally elic- 
ited the investigator’s statement that the police 
sought a search warrant for defendant’s resi- 
dence, the results of which had been sup- 
pressed; (2) The evidence presented up to the 
point of the mistrial of defendant’s guilt was 
more than adequate to withstand a motion for 
judgment of acquittal; and (3) The trial court 
chose not to give a curative instruction. State v. 
Stephens, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 788 (Tenn. Crim. App. Oct. 13, 2006). 

Defendant’s convictions for attempted first- 
degree murder and aggravated assault were 
the same for double jeopardy purposes because 
they were one continuous act, and therefore the 
conviction for aggravated assault should be 
merged into the conviction for attempted mur- 
der; defendant was indicted for and convicted 
by the jury of aggravated assault based upon 
the serious bodily injury he inflicted on the 
victim when he stabbed her. State v. Fleming, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 189 
(Tenn. Crim. App. Feb. 27, 2007). 


19. —When Jeopardy Attaches. 

The decision in Waller v. Florida, 395 U.S. 
975, 89S. Ct. 2125, 23 L. Ed. 2d 764, 1969 U.S. 
LEXIS 1192 (1969) that it is double jeopardy for 
a person to be tried in a municipal court for 
violation of a city ordinance and thereafter be 
tried for the same act in another court for 
violation of state law is to be applied retroac- 
tively. Robinson v. Neil, 409 U.S. 505, 93 S. Ct. 
876, 35 L. Ed. 2d 29, 1973 U.S. LEXIS 118 
(1973), rehearing denied, 410 U.S. 959, 93 S. 
Ct. 1423, 35 L. Ed. 2d 694 (1973). 

The rule that when the accused is put on trial 
in a court of competent jurisdiction upon a 
sufficient indictment or information before a 
jury legally impaneled and sworn, the dis- 
charge of the jury without consent of the ac- 
cused is equivalent to an acquittal of that 
charge and is not an implicit provision of the 
constitution but is really only a rule adopted by 
the courts. State v. Malouf, 199 Tenn. 496, 287 
S.W.2d 79, 1956 Tenn. LEXIS 347 (1956). 

The general rule is that jeopardy attaches 
when a person is put to trial in a court of 
competent jurisdiction upon a valid indictment 
and before a jury sworn to try the issues and 
make deliverance. State ex rel. Austin v. 
Johnson, 218 Tenn. 433, 404 S.W.2d 244, 1966 
Tenn. LEXIS 642 (1966); Bell v. State, 220 
Tenn. 685, 423 S.W.2d 482, 1968 Tenn. LEXIS 
536 (1968). 

Where after jury found defendant guilty of 
felony safe cracking and so reported upon in- 
quiry of court and court then submitted second 
count of indictment alleging habitual criminal- 
ity to jury, second submission did not constitute 
a reopening of the case or constitute double 
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jeopardy. Frazier v. State, 3 Tenn. Crim. App. 
696, 466 S.W.2d 535, 1970 Tenn. Crim. App. 
LEXIS 414 (Tenn. Crim. App. 1970). 

Jeopardy attaches in a nonjury trial when 
defendant is placed on trial on an indictment, 
presentment, or other charging instrument, be- 
fore court of competent jurisdiction, before a 
competent judge who is present and ready to sit 
as a trier of the facts, after a valid waiver is 
executed by the defendant, after entry of his 
plea, and after the witnesses are sworn, 
whether they be sworn singly or in a group. 
State v. Daniels, 531 S.W.2d 795, 1975 Tenn. 
Crim. App. LEXIS 272 (Tenn. Crim. App. 1975). 

Where federal indictment against defendant 
was dismissed upon pretrial motion, it was 
permissible for the state subsequently to try 
defendant since the dismissal of the federal 
charge occurred prior to the impaneling of the 
jury and hence defendant had not yet been 
placed in jeopardy. Armstrong v. State, 555 
S.W.2d 870, 1977 Tenn. Crim. App. LEXIS 302 
(Tenn. Crim. App. 1977), cert. denied, 435 U.S. 
904, 98 S. Ct. 1450, 55 L. Ed. 2d 495, 1978 U.S. 
LEXIS 949 (1978), cert. denied, Tennessee v. 
Armstrong, 435 U.S. 904, 98 S. Ct. 1450, 55 L. 
Ed. 2d 495, 1978 U.S. LEXIS 949 (1978). 

Defendants were not in jeopardy when an 
indictment was dismissed because the state 
was not ready for trial when no jury had been 
impaneled or sworn and no evidence was pre- 
sented. Delay v. State, 563 S.W.2d 905, 1977 
Tenn. Crim. App. LEXIS 267 (Tenn. Crim. App. 
1977). 

Jeopardy attaches once a jury is impaneled 
and sworn in a court having jurisdiction. State 
v. Knight, 616 S.W.2d 593, 1981 Tenn. LEXIS 
443 (Tenn. 1981), cert. denied, Knight v. Ten- 
nessee, 454 U.S. 1097, 102 S. Ct. 670, 70 L. Ed. 
2d 638, 1981 U.S. LEXIS 2846 (1981). 

When the trial court entered a judgment of 
acquittal on a prior offense at the conclusion of 
the state’s evidence in a sentence enhancement 
hearing, double jeopardy precluded an appeal 
by the state. State v. Hulse, 785 S.W.2d 373, 
1989 Tenn. Crim. App. LEXIS 905 (Tenn. Crim. 
App. 1989). 

Once jeopardy attaches, the remedies avail- 
able to the state on appeal are governed by the 
double jeopardy clause; the effect is absolute 
and not susceptible to judicial examination. 
The state simply cannot appeal when the evi- 
dence is insufficient. This is true even if a 
pre-verdict acquittal was entered for erroneous 
reasons. State v. Hulse, 785 S.W.2d 373, 1989 
Tenn. Crim. App. LEXIS 905 (Tenn. Crim. App. 
1989). 

Although defendant was detained for three 
days prior to his release on bond, jeopardy did 
not attach where the defendant’s detention was 
not punitive in nature. State v. Johnson, 980 
S.W.2d 414, 1998 Tenn. Crim. App. LEXIS 872 
(Tenn. Crim. App. 1998). 
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Not guilty verdicts erroneously reported by 
the jury coupled with the discharge of the jury 
concluded the defendant’s jeopardy, and her 
subsequent convictions violated double jeop- 
ardy and due process protections. State v. 
Green, 995 S.W.2d 591, 1998 Tenn. Crim. App. 
LEXIS 1079 (Tenn. Crim. App. 1998). 

Trial court erred in reassembling the jury 
and permitting the entry of guilty verdicts after 
the jury had reported not guilty verdicts and 
been verbally discharged, although very little 
time had elapsed, the jurors had been dis- 
missed and had exited the courtroom and en- 
tered an area occupied by members of the 
public and such circumstances demonstrate a 
separation of the jurors from the trial court to 
such a degree that outside contacts may have 
occurred. State v. Green, 995 S.W.2d 591, 1998 
Tenn. Crim. App. LEXIS 1079 (Tenn. Crim. 
App. 1998). 

There is no requirement that a sentence once 
imposed be afforded constitutional finality 
equal to that of an acquittal; therefore, the rule 
in Tinker v. State, 579 S.W.2d 905, 1979 Tenn. 
Crim. App. LEXIS 246 (Tenn. Crim. App. 1979) 
that an increase in sentence is barred once the 
defendant has begun to serve the sentence, is 
no longer persuasive. State v. Jones, 15 S.W.3d 
880, 1999 Tenn. Crim. App. LEXIS 850 (Tenn. 
Crim. App. 1999). 

If a case is dismissed prior to the defendant’s 
being put to trial before the trier of fact, double 
jeopardy protections do not attach. United 
States v. Mask, 101 F. Supp. 2d 673, 2000 U.S. 
Dist. LEXIS 8753 (W.D. Tenn. Apr. 27, 2000). 

In nonjury proceedings, jeopardy attaches 
when the first witness testifies. Ahern v. Ahern, 
15 S.W.3d 73, 2000 Tenn. LEXIS 137 (Tenn. 
2000). 

Neither the failure of a jury to reach a verdict 
nor a trial court’s declaration of a mistrial 
following the hung jury is an event that termi- 
nates the original jeopardy. State v. Shropshire, 
45 S.W.3d 64, 2000 Tenn. Crim. App. LEXIS 
946 (Tenn. Crim. App. 2000). 

Where the jury in the first trial failed to 
reach a verdict as to two counts, original jeop- 
ardy never terminated on either of those counts 
until the jury’s verdict in the second trial. State 
v. Shropshire, 45 S.W.3d 64, 2000 Tenn. Crim. 
App. LEXIS 946 (Tenn. Crim. App. 2000). 

An oral grant of a motion for judgment of 
acquittal outside of the jury’s presence does not 
terminate jeopardy, inasmuch as a court is free 
to change its mind prior to the entry of judg- 
ment. United States v. Baggett, 251 F.3d 1087, 
2001 FED App. 176P, 2001 U.S. App. LEXIS 
10896 (6th Cir. 2001), cert. denied, 534 U.S. 
1167, 122 S. Ct. 1184, 152 L. Ed. 2d 126, 2002 
U.S. LEXIS 1269 (2002). 

Where the district court grants a motion for 
judgment of acquittal prior to the jury’s verdict, 
double jeopardy bars further prosecution be- 
cause reversal of such judgment on appeal 
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would necessitate retrial of the defendant; 
where, however, the district court grants the 
motion after the jury renders a guilty verdict, 
double jeopardy does not bar appeal by the 
government. United States v. Baggett, 251 F.3d 
1087, 2001 FED App. 176P, 2001 U.S. App. 
LEXIS 10896 (6th Cir. 2001), cert. denied, 534 
US. 1167, 122°S. Ct. '1184)7152'U: Ed. 2d’ 126, 
2002 U.S. LEXIS 1269 (2002). 

In determining whether a defendant has re- 
ceived multiple punishments for the same of- 
fense, the courts must consider: (1) The statu- 
tory elements of the offenses; (2) The evidence 
used to establish the offenses; (3) Whether the 
defendant’s conduct involved multiple victims 
or discrete acts; and (4) Whether the purpose of 
the respective statutes at issue is the same or 
different. Cable v. Clemmons, 36 S.W.3d 39, 
2001 Tenn. LEXIS 1 (Tenn. 2001). 

Dismissal of defendant’s indictment was im- 
proper where the first indictment was not fa- 
tally defective and the incorrect date did not 
place defendant in danger of double jeopardy 
because defendant had not yet been placed in 
jeopardy for the first time. State v. Cash, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 477 
(Tenn. Crim. App. May 18, 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 986 
(Tenn. Oct. 31, 2005). 

Where the first indictment charging defen- 
dant with first degree murder was dismissed 
for failure to charge an offense, the state’s 
reindictment did not violate his protection 
against double jeopardy under U.S. Const. 
amend. 5, U.S. Const. amend. 14, or Tenn. 
Const. art. I, § 10. Defendant was not placed in 
jeopardy as a result of the original defective 
indictment. State v. Martindale, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 474 (Tenn. Crim. 
App. May 18, 2005). 


20. —Juvenile Proceedings. 

Section 37-258 (now § 37-1-159) is unconsti- 
tutional to the extent that it allows an appeal 
and trial de novo in circuit court after juvenile 
was acquitted by juvenile court as it subjects 
juvenile to double jeopardy and deprives him of 
his rights to due process of law. State v. Jack- 
son, 503 S.W.2d 185, 1973 Tenn. LEXIS 440 
(Tenn. 1973). 

Defendant was not placed in jeopardy in 
juvenile proceeding in which it was determined 
that statutory grounds had been established to 
transfer defendant for trial as adult. Proctor v. 
State, 868 S.W.2d 669, 1992 Tenn. Crim. App. 
LEXIS 847 (Tenn. Crim. App. 1992). 


21. —Jurisdiction. 

Prosecution in both state and federal courts 
for violation of liquor laws is not double jeop- 
ardy. Hebert v. Louisiana, 272 U.S. 312, 47S. 
Ct. 108, 71 L. Ed. 270, 1926 U.S. LEXIS 3, 48 
A.L.R. 1102 (1926). 

A person is not put in jeopardy when the 
court which tries him or attempts to try him 
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has no jurisdiction of the person or subject 
matter. State ex rel. Austin v. Johnson, 218 
Tenn. 433, 404 S.W.2d 244, 1966 Tenn. LEXIS 
642 (1966); Dunbar v. State, 4 Tenn. Crim. App. 
310, 470 S.W.2d 846, 1971 Tenn. Crim. App. 
LEXIS 504 (Tenn. Crim. App. 1971). 

Defendant was not twice in jeopardy upon 
conviction in criminal court under § 39-3807 
(now § 39-16-605) for felony of escape where 
previous conviction for such offense in general 
sessions court was a nullity since sessions court 
had no jurisdiction to hear such felony charge 
except upon preliminary examination of defen- 
dant to discharge him or bind him over to 
circuit or criminal court. Dunbar v. State, 4 
Tenn. Crim. App. 310, 470 S.W.2d 846, 1971 
Tenn. Crim. App. LEXIS 504 (Tenn. Crim. App. 
1971). 

A proceeding in a municipal court for the 
imposition of a fine upon a person allegedly 
violating a city ordinance is criminal rather 
than civil in substance since it seeks punish- 
ment to vindicate public justice and therefore 
constitutes jeopardy under the double jeopardy 
clauses of the Tennessee and federal constitu- 
tions so that the alleged offender whether ac- 
quitted or convicted cannot be tried for the 
same offense in a state trial court of general 
jurisdiction over the timely objection of the 
defendant. Metropolitan Government of Nash- 
ville & Davidson County v. Miles, 524 S.W.2d 
656, 1975 Tenn. LEXIS 674 (Tenn. 1975). 

Successive prosecutions by different sover- 
eigns for the same offense do not subject a 
defendant to double jeopardy. State v. Straw, 
626 S.W.2d 286, 1981 Tenn. Crim. App. LEXIS 
388 (Tenn. Crim. App. 1981). 

Successive prosecutions by two states for the 
same conduct are not barred by the double 
jeopardy clause of U.S. Const. amend. 5. State 
v. Chitwood, 735 S.W.2d 471, 1987 Tenn. Crim. 
App. LEXIS 2579 (Tenn. Crim. App. 1987). 

Where contempt proceedings were brought 
against defendant in North Carolina for failure 
to comply with a child support order, double 
jeopardy concerns would not bar a subsequent 
prosecution in Tennessee for flagrant nonsup- 
port. State v. Wyche, 914 S.W.2d 558, 1995 
Tenn. Crim. App. LEXIS 559 (Tenn. Crim. App. 
1995). 

Under U.S. Const. amend. 4, federal courts 
can constitutionally exercise personal jurisdic- 
tion over anyone found within the sovereign 
territory of the United States. Tipton v. Adkins, 
257 B.R. 865, 2000 Bankr. LEXIS 609 (Bankr. 
E.D. Tenn. 2000). 

When an action is in federal court on “related 
to” jurisdiction, the sovereign exercising au- 
thority is the United States, not the individual 
state where the federal court is sitting. Tipton 
v. Adkins, 257 B.R. 865, 2000 Bankr. LEXIS 609 
(Bankr. E.D. Tenn. 2000). 


22. —Application. 
The provision of the constitution protecting 
persons from being placed in jeopardy more 
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than once for the same offense applies to trials 
by courts-martial having jurisdiction the same 
as to civil courts. Grafton v. United States, 206 
U.S. 333, 27 S. Ct. 749, 51 L. Ed. 1084, 1907 
U.S. LEXIS 1167 (1907). 

If the commission of a crime depends upon a 
demand for and a refusal to pay over money, a 
prosecution for the offense before a demand is 
made will not bar a subsequent prosecution 
after a demand and refusal to pay. Shoener v. 
Pennsylvania, 207 U.S. 188, 28S. Ct. 110, 52 L. 
Ed. 163, 1907 U.S. LEXIS 1214 (1907). 

An accused who upon his own initiative pro- 
cures a judgment to be set aside and voluntarily 
accepts the result cannot by his own act avoid 
the jeopardy in which he stands and then assert 
it as a bar to a subsequent jeopardy. State ex 
rel. Austin v. Johnson, 218 Tenn. 433, 404 
S.W.2d 244, 1966 Tenn. LEXIS 642 (1966). 

A defendant who upon his own motion extri- 
cates himself from jeopardy will not be permit- 
ted to take advantage in a subsequent trial of 
the court’s action in the removal of jeopardy 
from him. Patten v. State, 221 Tenn. 337, 426 
S.W.2d 503, 1968 Tenn. LEXIS 521 (1968), cert. 
denied, Patten v. Tennessee, 400 U.S. 844, 91S. 
Ct. 88, 27 L. Ed. 2d 80, 1970 U.S. LEXIS 1136 
(1970). 

A writ of certiorari is proper to review a 
contention of double jeopardy where the defen- 
dant is facing a second trial and the entire 
record of the first trial is before the reviewing 
court so all that is required is to determine 
whether the defendant had been acquitted of 
all charges in the first trial. Whitwell v. State, 
520 S.W.2d 338, 1975 Tenn. LEXIS 701 (Tenn. 
1975). 

Where defendants, who were bound over to 
the grand jury at the close of the proof in a full 
adjudicatory hearing in general sessions court 
upon a finding that the offense merited a fine in 
excess of $50, were subsequently indicted and 
retried in criminal court for rescue of a person 
in lawful custody and malicious destruction of 
property, the defendants were twice put in 
jeopardy in violation of U.S. Const. amend. 5. 
Seiber v. State, 542 S.W.2d 381, 1976 Tenn. 
Crim. App. LEXIS 346 (Tenn. Crim. App. 1976). 

Where the jury returns a verdict of guilty but 
the trial court thereafter enters a judgment of 
acquittal for insufficiency of the evidence, the 
government may appeal, and reinstatement of 
the jury verdict thereafter would not offend the 
double jeopardy clause. United States v. Jones, 
580 F.2d 219, 1978 U.S. App. LEXIS 9885, 49 
A.L.R. Fed. 904 (6th Cir. 1978). 

A special verdict upon a single count of in- 
dictment is given the effect of an acquittal upon 
the other counts to which the jury did not 
respond. Briggs v. State, 573 S.W.2d 157, 1978 
Tenn. LEXIS 667 (Tenn. 1978), post-conviction 
relief dismissed, sub nom. Taylor v. State, — 
S.W.2d —, 1997 Tenn. Crim. App. LEXIS 787 
(Tenn. Crim. App. Aug. 15, 1997), overruled, 
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State v. Blackburn, 694 S.W.2d 934, 1985 Tenn. 
LEXIS 601 (Tenn. 1985). But see State v. Black- 
burn, 694 S.W.2d 934, 1985 Tenn. LEXIS 601 
(Tenn. 1985). 

Administrative disciplinary action by prison 
authorities does not preclude prosecution for 
escape on principles of double jeopardy. Ray v. 
State, 577 S.W.2d 681, 1978 Tenn. Crim. App. 
LEXIS 280 (Tenn. Crim. App. 1978). 

Double jeopardy prohibition applies equally 
to corporate as well as individual defendants in 
criminal cases. United States v. Ashland Oil, 
Inc., 537 F. Supp. 427, 1982 U.S. Dist. LEXIS 
12215 (M.D. Tenn. 1982). 

Fact that bidriggers in Virginia and Tennes- 
see shared a common purpose did not make a 
conspiracy, thus defendant’s conviction in con- 
nection with Virginia bidrigging did not place it 
in prior jeopardy for bidrigging agreements 
charged in Tennessee action. United States v. 
Ashland-Warren, Inc., 537 F. Supp. 433, 1982 
U.S. Dist. LEXIS 9394 (M.D. Tenn. 1982). 

To create two separate crimes from one theft 
of the identical property from the identical 
person with the identical intent violates the 
double jeopardy provision. State v. Coleman, 
891 S.W.2d 237, 1994 Tenn. Crim. App. LEXIS 
474 (Tenn. Crim. App. 1994). 

Even though the double jeopardy clause only 
states “life or limb” it has been held to also 
protect against imprisonment and monetary 
penalties; moreover, the double jeopardy clause 
applies to both individual and corporations. 
United States v. Mask, 101 F. Supp. 2d 673, 
2000 U.S. Dist. LEXIS 8753 (W.D. Tenn. Apr. 
27, 2000). 

Defendant’s convictions for Class E felony 
reckless endangerment and Class D felony 
evading arrest violated defendant’s rights 
against double jeopardy under the United 
States and Tennessee constitutions because: (1) 
The state established both offenses using the 
same evidence that defendant drove at very 
high rates of speed, drove erratically, and en- 
dangered the lives of others; (2) There were not 
multiple victims or multiple acts; and (3) The 
purposes for Class D felony evading arrest and 
felony reckless endangerment were the same. 
Therefore, the reckless endangerment convic- 
tion was merged into the conviction for Class D 
felony evading arrest. State v. Patrick, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 225 
(Tenn. Crim. App. Mar. 8, 2005), appeal denied, 
— §.W.3d —, 2005 Tenn. LEXIS 766 (Tenn. 
Sept. 12, 2005). 

Allegation of double jeopardy does not render 
a conviction void; rather, such a challenge 
would merely render the judgment voidable. 
Thus, the inmate’s double jeopardy claim was 
not cognizable in a habeas corpus proceeding 
and habeas corpus relief was not warranted. 
Coleman v. Parker, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 217 (Tenn. Crim. App. Mar. 
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10, 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 722 (Tenn. Aug. 22, 2005). 


23. —Waiver. 

The defense of double jeopardy is a personal 
right that may be waived; however, the waiver 
must be intelligent and voluntary. If the defen- 
dant merely fails to raise the issue of double 
jeopardy before the trial court, the right to 
waive is forfeited. United States v. Mask, 101 F. 
Supp. 2d 673, 2000 U.S. Dist. LEXIS 8753 
(W.D. Tenn. Apr. 27, 2000). 


24. —Insufficient Evidence. 

The double jeopardy clause precludes a sec- 
ond trial once a reviewing court has found the 
evidence against a defendant legally insuffi- 
cient; in that situation the only just remedy 
available is the direction of a judgment of 
acquittal. Burks v. United States, 437 U.S. 1, 98 
S. Ct. 2141, 57 L. Ed. 2d 1, 1978 U.S. LEXIS 3 
(1978). 

When a conviction is set aside for insuffi- 
ciency of evidence, principles of double jeopardy 
prevent retrial of the accused. State v. Cabbage, 
571 S.W.2d 832, 1978 Tenn. LEXIS 653 (Tenn. 
1978), superseded by statute as stated in, State 
v. Barone, 852 S.W.2d 216, 1993 Tenn. LEXIS 
69, 38 A.L.R.5th 897 (Tenn. 1993), superseded 
by statute as stated in, State v. Polk, 
—S.W.2d—, 1995 Tenn. Crim. App. LEXIS 921 
(Tenn. Crim. App. Nov. 21, 1995), superseded by 
statute as stated in, State v. Rhodes, 
—S.W.2d—, 1995 Tenn. Crim. App. LEXIS 890 
(Tenn. Crim. App. Nov. 14, 1995), superseded by 
statute as stated in, State v. Dankworth, 919 
S.W.2d 52, 1995 Tenn. Crim. App. LEXIS 632 
(Tenn. Crim. App. 1995). 

A second trial is not prohibited if the original 
conviction is set aside because of errors in the 
first trial other than insufficiency of the evi- 
dence. Overturf v. State, 571 S.W.2d 837, 1978 
Tenn. LEXIS 654 (Tenn. 1978). 

The double jeopardy clause precludes a sec- 
ond trial once a reviewing court has determined 
that the evidence introduced at trial was insuf- 
ficient to sustain the verdict. Overturf v. State, 
571 S.W.2d 837, 1978 Tenn. LEXIS 654 (Tenn. 
1978). 

Claims based on the double jeopardy prohi- 
bition are cognizable in a federal habeas corpus 
action prior to a state retrial, and the double 
jeopardy clause bars retrial if the federal court 
finds that the evidence against the defendant 
presented at the first trial was constitutionally 
insufficient. Delk v. Atkinson, 498 F. Supp. 
1282, 1980 U.S. Dist. LEXIS 13944 (M.D. Tenn. 
1980), rev'd, Delk v. Atkinson, 665 F.2d 90, 1981 
U.S. App. LEXIS 15706 (6th. Cir. Tenn. 1981), 
rev'd on other grounds, Delk v. Atkinson, 665 
F.2d 90, 1981 U.S. App. LEXIS 15706 (6th Cir. 
Tenn. 1981). 

Retrial of case after a dismissal at the con- 
clusion of the state’s proof would place the 
defendant twice in jeopardy. State v. Adkins, 
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619 S.W.2d 147, 1981 Tenn. Crim. App. LEXIS 
355 (Tenn. Crim. App. 1981). 

Double jeopardy does not prohibit the retrial 
of a habitual criminal after the original sen- 
tence has been vacated for insufficiency of evi- 
dence when the insufficiency of evidence is 
caused by an erroneous ruling of the trial court 
that excluded evidence offered by the state. 
Duffel v. Dutton, 785 F.2d 131, 1986 U.S. App. 
LEXIS 22708 (6th Cir. 1986). 

When a conviction is reversed for insufficient 
evidence, the guarantee against double jeop- 
ardy mandates dismissal; but when a convic- 
tion is reversed on appeal for trial errors, the 
guarantee against double jeopardy generally 
does not preclude a retrial of the defendant. 
State v. Howard, 30 S.W.3d 271, 2000 Tenn. 
LEXIS 383 (Tenn. 2000). 


25. —Guilty Pleas. 

The entry of a plea of guilty was not a bar to 
a subsequent prosecution for the same or a 
higher offense without some judicial action on 
the plea. State v. Sluder, 493 S.W.2d 467, 1973 
Tenn. LEXIS 505 (Tenn. 1973), cert. denied, 
Sluder v. Tennessee, 414 U.S. 876, 94S. Ct. 85, 
38 L. Ed. 2d 121, 1973 U.S. LEXIS 889 (1973). 

Defendant was not placed in jeopardy by 
entry of guilty plea on court minutes where 
trial court granted state’s motion to nolle prose- 
qui rather than impaneling a jury to fix pun- 
ishment. State v. Sluder, 493 S.W.2d 467, 1973 
Tenn. LEXIS 505 (Tenn. 1973), cert. denied, 
Sluder v. Tennessee, 414 U.S. 876, 94S. Ct. 85, 
38 L. Ed. 2d 121, 1973 U.S. LEXIS 889 (1973). 

Just as a defendant may not be forced to 
stand trial if he is not mentally competent, such 
a defendant cannot enter a valid guilty plea. 
Osborne v. Thompson, 481 F. Supp. 162, 1979 
U.S. Dist. LEXIS 138421 (M.D. Tenn. 1979), 
affd, 610 F.2d 461, 1979 U.S. App. LEXIS 9482 
(6th Cir. Tenn. 1979), affd, Osborne v. Thomp- 
son, 610 F.2d 461, 1979 U.S. App. LEXIS 9482 
(6th Cir. Tenn. 1979). 

Jeopardy does not attach at a hearing on a 
guilty plea until the plea is unconditionally 
accepted. State v. Todd, 654 S.W.2d 379, 1983 
Tenn. LEXIS 687 (Tenn. 1983). 

Where neither the transcript nor the order 
reflected judicial action unconditionally accept- 
ing defendant’s guilty plea in a vehicular homi- 
cide process, jeopardy did not attach. Conse- 
quently the trial, following the withdrawal of 
the plea, did not violate defendant’s double 
jeopardy rights. State v. Akins, 867 S.W.2d 350, 
1993 Tenn. Crim. App. LEXIS 480 (Tenn. Crim. 
App. 1998). 

A trial court may set aside a guilty plea, even 
after the trial court has accepted the plea, and 
not violate double jeopardy when: (1) The trial 
court’s acceptance of the plea is premised on an 
incorrect understanding of the plea’s terms; 
and (2) That misunderstanding is reflected in 
the record. State v. Burris, 40 S.W.3d 520, 2000 
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Tenn. Crim. App. LEXIS 545 (Tenn. Crim. App. 
2000). 


26. —Pretrial Detention. 

Detention of defendant for six hours follow- 
ing arrest for driving under the influence was 
not punishment for purposes of double jeop- 
ardy. State v. Coolidge, 915 S.W.2d 820, 1995 
Tenn. Crim. App. LEXIS 287 (Tenn. Crim. App. 
1995). 

Detention of defendant for several hours be- 
cause he refused to submit to a breathalyzer 
test after his arrest for driving while under the 
influence and driving on a suspended or re- 
voked license did not bar the state’s subsequent 
prosecution of him for those offenses. State v. 
Pennington, 952 S.W.2d 420, 1997 Tenn. LEXIS 
433 (Tenn. 1997). 


27. —Punishment. 

A defendant charged with murder in the first 
degree was not placed twice in jeopardy for the 
same offense when, on his first trial, the verdict 
was guilty as charged, without capital punish- 
ment, and, on the granting of a new trial 
following an appeal, the verdict was guilty, 
upon which the death penalty was imposed. 
Stroud v. United States, 251 U.S. 15, 40 S. Ct. 
50, 64 L. Ed. 103, 1919 U.S. LEXIS 1862 (1919), 
rehearing denied, 251 U.S. 380, 40 S. Ct. 176, 
64 L. Ed. 317, 1920 U.S. LEXIS 1700 (1920). 

Property used in defrauding the government 
may be forfeited without violating U.S. Const. 
amend. 5, although the owner had previously 
been convicted of an offense involving the same 
transaction. Various Items of Personal Prop- 
erty v. United States, 282 U.S. 577, 51S. Ct. 
282, 75 L. Ed. 558, 1931 U.S. LEXIS 29 (1931). 

U.S. Const. amend. 5 prohibits being tried as 
well as punished twice for the same crime. 
Whitwell v. State, 520 S.W.2d 338, 1975 Tenn. 
LEXIS 701 (Tenn. 1975); Metropolitan Govern- 
ment of Nashville & Davidson County v. Miles, 
524 S.W.2d 656, 1975 Tenn. LEXIS 674 (Tenn. 
1975). 

In resentencing a defendant, the constitu- 
tional guarantee against multiple punishments 
for the same offense absolutely requires that 
punishment already exacted must be fully cred- 
ited in imposing sentence upon a new convic- 
tion for the same offense. Harris v. State, 576 
S.W.2d 588, 1978 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. 1978). 

Once the die is cast by either a jury verdict, a 
directed verdict of acquittal by the judge, or 
reviewing court, because of the insufficiency of 
the evidence, the accused may not be subjected 
to another prosecution involving the same case 
for the purpose of enhanced punishment. Reed 
v. State, 581 S.W.2d 145, 1978 Tenn. Crim. App. 
LEXIS 361 (Tenn. Crim. App. 1978). 

If a defendant were convicted as an habitual 
criminal under the Tennessee recidivist stat- 
ute, on evidence of prior convictions in which he 
had been denied at a critical stage his federal 
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right to the assistance of counsel, his conviction 
as an habitual criminal and the enhancement 
of his punishment to life imprisonment was 
void. Mullins v. Lane, 484 F. Supp. 237, 1979 
U.S. Dist. LEXIS 11632 (E.D. Tenn. 1979). 

Where trial court reserved sentence and 
judgment pending termination of defendant’s 
drug addiction therapy, intending to impose a 
sentence of five to 10 years if he successfully 
completed the program (seven to 10 years if he 
did not), and mistakenly sentenced defendant 
to four to 10 years after he completed the drug 
program, trial court could not increase sentence 
after sentence had been partially executed. 
Tinker v. State, 579 S.W.2d 905, 1979 Tenn. 
Crim. App. LEXIS 246 (Tenn. Crim. App. 1979). 

Any prejudice to defendant by conviction in 
state court after conviction in federal court of a 
substantially identical offense was minimized, 
as far as possible, by judge’s order that sen- 
tence was to be served concurrently. Dykes v. 
State, 589 S.W.2d 384, 1979 Tenn. Crim. App. 
LEXIS 283 (Tenn. Crim. App. 1979). 

The imposition of a heavier sentence upon 
retrial does not violate the double jeopardy 
clause of U.S. Const. amend. 5, unless the 
second sentence was a product of jury vindic- 
tiveness. Dunn v. Rose, 504 F. Supp. 1333, 1981 
U.S. Dist. LEXIS 10313 (M.D. Tenn. 1981). 

Section 39-6-1104 (repealed, see § 39-17- 
902), relating to the distribution, possession, 
etc. of obscene material, did not provide a 
double punishment where it provided for both a 
punishment against the individual and the 
business entity. State v. Capps, 672 S.W.2d 225, 
1984 Tenn. Crim. App. LEXIS 2792 (Tenn. 
Crim. App. 1984) (individual was sole owner of 
business entity). 

Exclusion of pharmacist from the medicare 
program by the department of health and hu- 
man services after the defendant was punished 
by the state of Tennessee for filing a false report 
in violation of § 14-23-118 (now § 71-5-118) did 
not amount to a second punishment for the 
same crime in violation of the double jeopardy 
clause. Greene v. Sullivan, 731 F. Supp. 838, 
1990 U.S. Dist. LEXIS 6903 (E.D. Tenn. 1990). 

Conviction and consecutive sentencing under 
both armed violence and carjacking statutes 
(18 U.S.C. §§ 924(c) and 2119) did not abridge 
the double jeopardy clause. United States v. 
Johnson, 22 F.3d 106, 1994 FED App. 128P, 
1994 U.S. App. LEXIS 8370 (6th Cir. 1994). 

A nontrial administrative forfeiture did not 
constitute punishment which would operate to 
bar subsequent criminal sanctions. State v. 
Simpson, 947 S.W.2d 866, 1996 Tenn. Crim. 
App. LEXIS 491 (Tenn. Crim. App. 1996). 

Although civil penalties may constitute “pun- 
ishment” for the purpose of double jeopardy 
analysis, taxes, on their face, do not constitute 
criminal punishment and defendant who had 
paid occupational and wagering taxes was not 
subject to double jeopardy when he was in- 
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dicted for illegal gambling. United States v. 
Beaty, 147 F.3d 522, 1998 FED App. 196P, 1998 
U.S. App. LEXIS 14790 (6th Cir. July 1, 1998), 
cert. denied, 525 U.S. 1070, 119 S. Ct. 802, 142 
L. Ed. 2d 663, 1999 U.S. LEXIS 155 (U.S. Jan. 
11, 1999). 

Because the legislature intended forfeiture of 
an automobile seized incident to a lawful arrest 
to be a civil in rem proceeding, such forfeiture 
does not impose “punishment” for the purposes 
of the double jeopardy clause. State v. Black- 
mon, 984 S.W.2d 589, 1998 Tenn. LEXIS 747 
(Tenn. 1998). 

Dual sentences of death and incarceration for 
first degree murder under T\C.A. § 39-13-204 
and conspiracy to commit first degree murder 
did not violate U.S. Const. amend. 5, because 
conspiracy to commit murder was not a lesser 
included offense of the “murder plus an aggra- 
vator,” in that aggravating circumstances were 
not required to be included as elements of 
offense. State v. Stephenson, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 208 (Tenn. Crim. App. 
Mar. 9, 2005), aff'd, 195 S.W.3d 574, 2006 Tenn. 
LEXIS 454 (Tenn. 2006). 

Denial of habeas corpus relief was affirmed 
despite the petitioner’s argument that his sen- 
tence violated the double jeopardy clause of 
U.S. Const. amend. 5 after he was classified as 
both a Range II, persistent offender, and a 
Class X offender, because the petitioner was 
classified as a Range II offender based upon his 
criminal history and he did not contest the 
propriety of that classification, and Class X was 
a classification that related to the offense 
rather than the offender and was properly 
considered in conjunction with the offender’s 
range in arriving at the appropriate sentence. 
Wallace v. State, —S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 256 (Tenn. Crim. App. Mar. 17, 
2005). 


28. ——Construction of Statutes. 

Where defendants were convicted of third 
degree burglary under § 39-904 (now § 39-14- 
402) after the jury was instructed by the trial 
judge regarding increasing the minimum sen- 
tence under § 40-2707 (now § 40-20-107) as 
amended by Acts 1973, ch. 163, but the jury 
fixed the punishment at only 3 to 10 years, 
defendants had no standing in court to attack 
the statute on the constitutional ground that it 
could have doubled their sentences, where the 
defendants were not adversely affected. Halpin 
v. State, 515 S.W.2d 658, 1974 Tenn. Crim. App. 
LEXIS 233 (Tenn. Crim. App. 1974). 

For purposes of double jeopardy analysis, 
once a state court has determined that the state 
general assembly intended cumulative punish- 
ments, a federal habeas court must defer to 
that determination. Banner v. Davis, 886 F.2d 
777, 1989 U.S. App. LEXIS 14125 (6th Cir. 
1989). 

A Motor Vehicle Habitual Offender (MVHO) 
proceeding involves revocation of the privilege 
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of driving, not the deprivation of a property 
right. State v. Sneed, 8 S.W.3d 299, 1999 Tenn. 
Crim. App. LEXIS 438 (Tenn. Crim. App. 1999). 

A Motor Vehicle Habitual Offender (MVHO) 
proceeding is civil in nature not criminal. Fur- 
thermore, it is remedial in nature and does not 
constitute multiple punishment under the 
double jeopardy ciause relative to the prior 
convictions upon which the proceeding is based. 
State v. Sneed, 8 S.W.3d 299, 1999 Tenn. Crim. 
App. LEXIS 4388 (Tenn. Crim. App. 1999). 

The statutory offenses of rape and incest 
have a related but separate legislative purpose 
and achieve contrasting policy objectives; ac- 
cordingly, there is no double jeopardy impedi- 
ment to convicting and sentencing a defendant 
for both incest and criminal sexual penetration 
arising out of the same act. State v. Beaure- 
gard, 32 S.W.3d 681, 2000 Tenn. LEXIS 662 
(Tenn. 2000). 


29. —-—lIncreased Sentences. 

Whenever a more severe sentence is imposed 
upon a defendant after a new trial, the reasons 
for doing so must affirmatively appear, and 
must be based upon objective information con- 
cerning identifiable conduct on the part of the 
defendant occurring after the time of the origi- 
nal sentencing proceeding. Harris v. State, 576 
S.W.2d 588, 1978 Tenn. Crim. App. LEXIS 337 
(Tenn. Crim. App. 1978). 

Neither the double jeopardy provision nor the 
equal protection clause imposes an absolute bar 
to a more severe sentence upon reconviction. 
Harris v. State, 576 S.W.2d 588, 1978 Tenn. 
Crim. App. LEXIS 337 (Tenn. Crim. App. 1978). 

A person may be resentenced; and even a 
more severe sentence imposed at a second trial 
does not invalidate the conviction. Harris v. 
State, 576 S.W.2d 588, 1978 Tenn. Crim. App. 
LEXIS 337 (Tenn. Crim. App. 1978). 

Where the trial judge had set aside the sen- 
tences and the only thing left to do was to fix 
punishment on the convictions, the subsequent 
trial of the defendant on a charge of being an 
habitual drug offender was a violation of the 
defendant’s constitutional right not to be again 
placed in jeopardy on these offenses. State v. 
Fiveash, 644 S.W.2d 4380, 1982 Tenn. Crim. 
App. LEXIS 402 (Tenn. Crim. App. 1982). 

When a convicted defendant seeks and ob- 
tains reversal of his conviction and a new trial, 
the fact that a second sentence increases his 
punishment does not render it invalid. State v. 
Collins, 698 S.W.2d 87, 1985 Tenn. Crim. App. 
LEXIS 3162 (Tenn. Crim. App. 1985). 

The use of prior convictions to enhance the 
punishment for a subsequent felony does not 
violate the double jeopardy provisions of either 
U.S. Const. amend. 5 or Tenn. Const. art. I, 
§ 10. State v. Dobbins, 754 S.W.2d 637, 1988 
Tenn. Crim. App. LEXIS 296 (Tenn. Crim. App. 
1988). 

Neither governmental appeal of a sentence 
nor increase of a sentence on appeal violates 
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the double jeopardy clause. State v. Griffith, 
787 S.W.2d 340, 1990 Tenn. LEXIS 156 (Tenn. 
1990). 

A defendant sentenced under the Tennessee 
Community Corrections Act has no legitimate 
expectation of finality in the severity of the 
sentence, but is placed on notice by the act itself 
that upon revocation of the sentence due to the 
conduct of the defendant, a greater sentence 
may be imposed. This being so, the decision to 
resentence a defendant to a sentence greater 
than his original sentence does not subject the 
defendant to multiple punishments for the 
same offense. State v. Griffith, 787 S.W.2d 340, 
1990 Tenn. LEXIS 156 (Tenn. 1990). 

Defendant did not have a legitimate expecta- 
tion of finality in his sentence under the traf- 
ficking charge since he filed a 28 U.S.C. § 2255 
motion challenging the validity of the entire 
sentence package, and therefore his entire sen- 
tence package was put before the court for 
review and correction. United States v. Crow- 
der, 947 F. Supp. 1183, 1996 U.S. Dist. LEXIS 
17951 (E.D. Tenn. 1996), affd, — F.3d —, 1998 
U.S. App. LEXIS 1681 (6th Cir. Tenn. Feb. 2, 
1998). 

Enhancement of sentence for drug conspiracy 
conviction based on previous drug convictions 
did not violate the double jeopardy clause. 
United States v. Pruitt, 156 F.3d 638, 1998 FED 
App. 275P, 1998 U.S. App. LEXIS 21563 (6th 
Cir. 1998), cert. denied, 525 U.S. 1091, 119 S. 
Ct. 846, 142 L. Ed. 2d 700, 1999 U.S. LEXIS 
462 (1999), cert. denied, 526 U.S. 1012, 119 S. 
Ct. 1157, 148 L. Ed. 2d 223, 1999 U.S. LEXIS 
1844 (1999). 


30. ——Resentencing. 

When an appellate court in a capital case 
concluded that the sole aggravating circum- 
stance found by the sentencing jury was legally 
invalid and set aside the sentence of death, 
remand for resentencing was appropriate since 
resentencing was not prohibited by either the 
state or federal constitutional provisions 
against double jeopardy. State v. Harris, 919 
S.W.2d 323, 1996 Tenn. LEXIS 237 (Tenn. 
1996), rehearing denied, — S.W.3d —, 1996 
Tenn. LEXIS 381 (Tenn. 1996), appeal denied, 
— $.W.3d —, 2006 Tenn. LEXIS 366 (Tenn. 
2006). 


31. —Corporation Convicted of Crime. 
The convictions of both the owner of the 
company and the corporate entity itself for the 
same violation of the Water Quality Control Act 
of 1977 (chapter 3 of title 69) did not violate 
double jeopardy principles. State v. Electroplat- 
ing Inc., 990 S.W.2d 211, 1998 Tenn. Crim. App. 
LEXIS 618 (Tenn. Crim. App. 1998), rehearing 
denied, — S.W.2d —, 1998 Tenn. Crim. App. 
LEXIS 799 (Tenn. Crim. App. Aug. 7, 1998). 


32. —Crimes. 
Prosecutors may not circumvent the double 
jeopardy clause by dividing a single crime into 
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separate temporal or spatial units, even though 
the perspective of a given authority may vary 
from that of law enforcement officials with 
overlapping jurisdictions over a given defen- 
dant. Lumpkins v. State, 584 S.W.2d 244, 1979 
Tenn. Crim. App. LEXIS 263 (Tenn. Crim. App. 
1979). 

When an accused robs the clerk or employee 
of an establishment in one episode and takes 
the goods of the clerk and the goods of the 
employer, only one crime is committed. Max- 
well v. State, 669 S.W.2d 100, 1984 Tenn. Crim. 
App. LEXIS 2305 (Tenn. Crim. App. 1984). 

Double jeopardy did not attach in a prosecu- 
tion for reckless endangerment and driving 
while under the influence (DUI), where each 
conviction was based upon distinct conduct; the 
State’s proof to the charge of DUI did not 
include proof of defendant’s reckless driving; 
and the offenses neither had identical statutory 
elements, nor were lesser mutually inclusive. 
State v. Boggs, 865 S.W.2d 920, 1992 Tenn. 
Crim. App. LEXIS 896 (Tenn. Crim. App. 1992). 

Defendant’s convictions for attempted aggra- 
vated rape and aggravated sexual battery did 
not violate double jeopardy since the offenses 
contained different elements. State v. Binion, 
947 S.W.2d 867, 1996 Tenn. Crim. App. LEXIS 
476 (Tenn. Crim. App. 1996). 

Attempted rape and sexual battery consti- 
tuted the same offense under the double jeop- 
ardy clause where the victim’s testimony that 
the defendant placed his hand on her inner 
thigh and made a statement of desire was the 
essential evidence used to establish both of- 
fenses, and the case involved only one victim 
and one discrete act of touching. State v. Mixon, 
983 S.W.2d 661, 1999 Tenn. LEXIS 33 (Tenn. 
1999). 


33. ——Conspiracy. 

Prosecution for substantive offense and for 
conspiracy to commit such offense does not 
involve double jeopardy. Westfall v. United 
States, 20 F.2d 604, 1927 U.S. App. LEXIS 2599 
(6th Cir. 1927). 

Without violating the double jeopardy clause, 
defendants could be convicted both of con- 
spiracy to violate federal banking laws and of 
the substantive violations themselves, since 
conviction on the substantive counts required 
proof of essential elements in addition to those 
required for a conspiracy conviction. United 
States v. Foster, 566 F.2d 1045, 1977 U.S. App. 
LEXIS 5763 (6th Cir. 1977), cert. denied, 435 
U.S. 917, 98 S. Ct. 1473, 55 L. Ed. 2d 509, 1978 
U.S. LEXIS 1046 (1978), cert. denied, Harmon 
v. United States, 435 U.S. 917, 98 S. Ct. 1473, 
55 L. Ed. 2d 509, 1978 U.S. LEXIS 1046 (1978). 

A defendant generally does not receive 
double or multiple punishment in violation of 
the double jeopardy prohibition when he is 
convicted and sentenced for a substantive of- 
fense and also for a conspiracy to commit this 
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same offense. Turner v. State, 698 S.W.2d 90, 
1985 Tenn. Crim. App. LEXIS 3158 (Tenn. 
Crim. App. 1985). 

It is constitutionally permissible for a defen- 
dant to be convicted of both first degree murder 
and conspiracy to commit first degree murder. 
State v. Stephenson, 878 S.W.2d 530, 1994 
Tenn. LEXIS 143 (Tenn. 1994), rehearing de- 
nied, — S.W.2d —, 1994 Tenn. LEXIS 203 
(Tenn. June 20, 1994). 

Defendant’s sentences of incarceration and 
death did not constitute multiple punishments 
for the same conduct in violation of U.S. Const. 
amend. 5, because the Blockburger test was 
satisfied, as first-degree murder under T.C.A. 
§ 39-13-202(a)(1) required proof of a killing but 
did not require proof of an argument to commit 
a killing, as required under T.C.A. § 39-12- 
103(a). State v. Stephenson, 195 S.W.3d 574, 
2006 Tenn. LEXIS 454 (Tenn. 2006). 


34. ——Different Offenses. 

The conviction and sentence for two distinct 
offenses of persons who steal postage stamps 
and postal funds from a post office of the United 
States, having first burglariously entered the 
post office with intent to commit a larceny 
therein, does not put them twice in jeopardy. 
Morgan v. Devine, 237 U.S. 632, 35 S. Ct. 712, 
59 L. Ed. 1153, 1915 U.S. LEXIS 1378 (1915). 

Fact that armed robbery of federal post office 
and of business establishment on same pre- 
mises and operated by same person occurred 
during same holdup did not preclude state 
prosecution for armed robbery of business es- 
tablishment on ground of double jeopardy after 
defendants had been tried in federal court for 
armed robbery of the post office. Coffman v. 
State, 3 Tenn. Crim. App. 634, 466 S.W.2d 241, 
1970 Tenn. Crim. App. LEXIS 473 (Tenn. Crim. 
App. 1970), cert. denied, 404 U.S. 1019, 92 S. 
Ct. 689, 30 L. Ed. 2d 668, 1972 U.S. LEXIS 
4078 (1972), cert. denied, Coffman v. Tennessee, 
404 U.S. 1019, 92 S. Ct. 689, 30 L. Ed. 2d 668, 
1972 U.S. LEXIS 4078 (1972). 

A summary contempt citation followed by a 
prosecution for perjury does not subject an 
accused to the successive trials and prosecu- 
tions forbidden under the double jeopardy 
clause because the essential nature and ele- 
ments of each offense and the proof necessary to 
establish each are not the same. Maples v. 
State, 565 S.W.2d 202, 1978 Tenn. LEXIS 544 
(Tenn. 1978). 

If the facts on which a kidnapping charge is 
based are an integral part or essential element 
of the other felony being committed, then a 
separate conviction for the two offenses cannot 
be had, but if the facts of the kidnapping are 
separate and apart from the other felony and 
are not an integral part or essential element of 
the other felony, then two convictions may be 
had. Brown v. State, 574 S.W.2d 57, 1978 Tenn. 
Crim. App. LEXIS 331 (Tenn. Crim. App. 1978). 
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The crimes of “hit and run and traffic” of- 
fenses are not the same as the crime of joyrid- 
ing for double jeopardy purposes. Fox v. Dutton, 
603 F. Supp. 25, 1984 U.S. Dist. LEXIS 24151 
(M.D. Tenn. 1984). 

There was insufficient evidence to support 
finding that defendant formed intent to steal 
automobile after robbing gas station, and be- 
cause there was a single intent to steal two 
items, separate convictions for both larceny and 
armed robbery involving the same offense could 
not stand and the court properly set aside the 
grand larceny conviction. State v. Northington, 
667 S.W.2d 57, 1984 Tenn. LEXIS 923 (Tenn. 
1984). 

Two crimes charged are not for the “same 
offense” where the indictments charge the de- 
fendants with the murder of different individu- 
als. State v. Allen, 752 S.W.2d 515, 1988 Tenn. 
Crim. App. LEXIS 321 (Tenn. Crim. App. 1988). 

Convictions for the offenses of aggravated 
assault and reckless endangerment did not 
violate double jeopardy since each offense re- 
quired proof of an additional fact that the other 
did not. State v. Brooks, 909 S.W.2d 854, 1995 
Tenn. Crim. App. LEXIS 701 (Tenn. Crim. App. 
1995). 

Double jeopardy does not bar dual convic- 
tions for disorderly conduct and public intoxi- 
cation because public intoxication requires an 
element (that the defendant be under the influ- 
ence of a controlled substance) which is not 
required for disorderly conduct, different evi- 
dence is required for each offense and the 
statutes have different objectives. State v. Wil- 
son, 990 S.W.2d 726, 1998 Tenn. Crim. App. 
LEXIS 1168 (Tenn. Crim. App. 1998). 

Because defendant committed different 
crimes with different individual elements (the 
weight and identity of the drugs) that must be 
proved to a jury, it is fair to say that possession 
of the two substances is punishable as two 
distinct crimes; therefore, charging them both 
in the indictment does not violate the double 
jeopardy clause’s proscription against multi- 
plicitous charges. Ware v. United States, 124 F. 
Supp. 2d 590, 2000 U.S. Dist. LEXIS 18401 
(M.D. Tenn. 2000), affd, 55 Fed. Appx. 351, 
2003 U.S. App. LEXIS 1876 (2003). 

The imposition of consecutive sentences for 
armed bank robbery conviction and for firearm 
conviction does not violate the Fifth Amend- 
ment’s protection against double jeopardy. 
United States v. Jolivette, 257 F.3d 581, 2001 
FED App. 220P, 2001 U.S. App. LEXIS 15692 
(6th Cir. 2001). 

Where the indictments reflected that the 
state charged defendant with three counts of 
aggravated kidnapping based upon three alter- 
native theories that defendant falsely impris- 
oned the victim to facilitate rape with the 
intent to terrorize her while possessing a 
deadly weapon, the trial court should have 
merged the three separate convictions for ag- 
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gravated kidnapping and entered a single judg- 
ment of conviction. State v. Harris, — S.W.3d 
—, 2004 Tenn. Crim. App. LEXIS 691 (Tenn. 
Crim. App. Aug 4, 2004), appeal denied, — 
S.W.3d —, 2004 Tenn. LEXIS 1175 (Tenn. Dec. 
20, 2004). 

Defendant’s separate convictions for kidnap- 
ping and robbery were proper and did not 
violate due process where the handcuffing of 
the victims hindered their efforts to seek aid, 
increased their risk of harm, and lessened de- 
fendant’s risk of detection. State v. Jones, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 811 
(Tenn. Crim. App. Aug. 4, 2005), appeal denied, 
— §.W.3d —, 2005 Tenn. LEXIS 1218 (Tenn. 
Dec. 19, 2005). 

Defendant’s double jeopardy rights were not 
violated by his three aggravated rape convic- 
tions because each rape was distinguishable by 
the time and location, and showed defendant’s 
separate and renewed intent to seek sexual 
gratification or inflict abuse. State v. Micheil 
Ellsworth Sheppard, — S.W.38d —, 2007 Tenn. 
Crim. App. LEXIS 82 (Tenn. Crim. App. Feb. 1, 
2007). 


35. —-—Lesser Included Offenses. 

If a person is acquitted of the highest degree 
of a crime but is convicted of a lower degree and 
he appeals and obtains a reversal, he may be 
again tried for the higher degree. Trono v. 
United States, 199 U.S. 521, 26S. Ct. 121, 50 L. 
Ed. 292, 1905 U.S. LEXIS 995 (1905). 

The double jeopardy clause generally forbids 
prosecution for a greater offense after prosecu- 
tion for a lesser included offense. Mitchell v. 
Cody, 783 F.2d 669, 1986 U.S. App. LEXIS 
22278 (6th Cir. 1986), cert. denied, 479 U.S. 
817, 107 S. Ct. 75, 938 L. Ed. 2d 31, 1986 U.S. 
LEXIS 3379 (1986), cert. denied, Mitchell v. 
Cody, 479 U.S. 817, 107 S. Ct. 75, 93 L. Ed. 2d 
31, 1986 U.S. LEXIS 3379 (1986). 

Where the child abuse murder statute under 
which defendant was convicted, former § 39-2- 
202(a)(2) (Supp. 1988), was declared unconsti- 
tutional, and evidence presented at trial would 
have supported conviction of lesser included 
offenses, the state and federal constitutions’ 
prohibitions against double jeopardy did not 
preclude the state from retrying defendant on 
the lesser included offenses. State v. Maupin, 
859 S.W.2d 313, 1993 Tenn. LEXIS 288 (Tenn. 
1993). 

A plea to a lesser included offense does not 
bar the state from trying the accused for the 
greater offense, and a conviction for the greater 
offense does not violate double jeopardy. Par- 
ham v. State, 885 S.W.2d 375, 1994 Tenn. Crim. 
App. LEXIS 329 (Tenn. Crim. App. 1994). 

Where one offense is a lesser included offense 
to a greater offense, the protections of the 
double jeopardy clause apply; however, the rule 
will not apply where defendant is tried in a 
single trial on both charges and proof of the 
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greater charge depends upon proving all the 
facts of the lesser included charge. United 
States v. Mask, 101 F. Supp. 2d 673, 2000 U.S. 
Dist. LEXIS 8753 (W.D. Tenn. Apr. 27, 2000). 

If a defendant is convicted of a lesser offense, 
and the events which are necessary for the 
greater offense have not yet occurred before the 
start of the trial for the lesser offense, then a 
second trial on the greater offense will be per- 
mitted. United States v. Mask, 101 F. Supp. 2d 
673, 2000 U.S. Dist. LEXIS 8753 (W.D. Tenn. 
Apr. 27, 2000). 


36. ——-—Same Episode. 

Conviction for unlawfully transporting in- 
toxicating liquor is not a bar to a prosecution of 
the accused for unlawful possession of the same 
liquor at the time of the transportation thereof. 
Pivak v. State, 202 Ind. 417, 175 N.E. 278, 1931 
Ind. LEXIS 12, 74 A.L.R. 406 (1931). 

Where various victims were injured or killed 
in what could be categorized as one continuous 
transaction but involving separate actions in 
the form of successive discharges of firearm, 
and proof on one injury or death would not 
sustain convictions for other injuries or deaths, 
return of two separate indictments including 
two for first degree murder and two for assault 
with intent to commit murder did not place 
defendant in double jeopardy. Simmons v. 
State, 483 S.W.2d 590, 1972 Tenn. Crim. App. 
LEXIS 330 (Tenn. Crim. App. 1972). 

State prosecution for bank robbery is not 
barred by previous acquittal on federal charge 
for the same robbery and does not violate the 
double jeopardy clause of U.S. Const. amend. 5. 
Martin v. Rose, 481 F.2d 658, 1973 U.S. App. 
LEXIS 8727 (6th Cir.), cert. denied, 414 U.S. 
876, 94S. Ct. 86, 38 L. Ed. 2d 121, 1973 US. 
LEXIS 891 (1973), cert. denied, Martin v. Rose, 
414 U.S. 876, 94 S. Ct. 86, 38 L. Ed. 2d 121, 
1973 U.S. LEXIS 891 (1973). 

Defendant’s conviction and imposition of two 
dollar fine for “prowling” at night on streets in 
violation of Chattanooga city ordinance did not 
bar subsequent indictment on state charge of 
attempting to break and enter with intent to 
steal even though the prowling conviction and 
the state conviction were based on the same 
episode. Bray v. State, 506 S.W.2d 772, 1974 
Tenn. LEXIS 521 (Tenn. 1974). 

In the absence of an arrest warrant specify- 
ing the nature of one offense and the date on 
which it allegedly occurred, court could not 
determine whether separate charges were the 
same or grew out of the same transaction and 
consequently had to assume that the double 
prosecution did not violate the double jeopardy 
clause. Myers v. State, 577 S.W.2d 679, 1978 
Tenn. Crim. App. LEXIS 279 (Tenn. Crim. App. 
1978). 

Prosecution on robbery charges after defen- 
dant pled guilty to concealing the goods in- 
volved in the robbery was a second prosecution 
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for larceny-related charges stemming from a 
single felonious transaction and in violation of 
defendant’s double jeopardy rights. Lumpkins 
v. State, 584 S.W.2d 244, 1979 Tenn. Crim. App. 
LEXIS 263 (Tenn. Crim. App. 1979). 

The trial of defendant in federal court for 
robbery of a federally insured bank and a trial 
in the state court for the same robbery did not 
constitute double jeopardy. Lavon v. State, 586 
S.W.2d 112, 1979 Tenn. LEXIS 493, 6 A.L.R.4th 
794 (Tenn. 1979). 

Where defendant pled guilty to driving with- 
out a license he could not thereafter be charged 
with driving while driving was prohibited un- 
der the Motor Vehicle Habitual Offenders Act 
(§§ 55-10-601 — 55-10-617) where the charges 
were based on the same incident. State v. 
Cloud, 588 S.W.2d 552, 1979 Tenn. LEXIS 496 
(Tenn. 1979). 

Prosecution for possession with intent to sell 
a narcotic drug and selling the same narcotic 
drug is prohibited by double jeopardy prin- 
ciples. State v. Williams, 623 S.W.2d 121, 1981 
Tenn. Crim. App. LEXIS 376 (Tenn. Crim. App. 
1981). 

Where defendant removed child in violation 
of court custody orders and was cited for con- 
tempt, contempt citation did not constitute 
double jeopardy bar to subsequent criminal 
prosecution for kidnapping; the statutes in- 
volved had different purposes, different ele- 
ments of proof, contempt proceedings were not 
criminal prosecutions, and the offense under 
each statute was not the same offense. State v. 
Sammons, 656 S.W.2d 862, 1982 Tenn. Crim. 
App. LEXIS 491 (Tenn. Crim. App. 1982). 

Acquittal of larceny under § 39-3-905 (re- 
pealed) did not bar as double jeopardy a subse- 
quent prosecution for embezzlement under 
§ 39-3-1121 (repealed; see § 39-14-103). State 
v. Fishburn, 656 S.W.2d 879, 1983 Tenn. Crim. 
App. LEXIS 356 (Tenn. Crim. App. 1983). 

The double jeopardy clauses of the state and 
federal constitutions did not bar a prosecution 
for vehicular homicide when the defendant, 
prior to the victim’s death, had pled guilty to 
and been sentenced in municipal court for driv- 
ing while under the influence of an intoxicant, 
disregarding a stop sign, and unlawful posses- 
sion of a controlled substance. State v. Mitchell, 
682 S.W.2d 918, 1984 Tenn. LEXIS 952 (Tenn. 
1984). 

If a state legislature has clearly intended 
that a defendant be punished for violation of 
two separate criminal statutes proscribing the 
same conduct, there is no constitutional prohi- 
bition to the separate punishments being im- 
posed. State v. Davis, 741 S.W.2d 120, 1987 
Tenn. Crim. App. LEXIS 2654 (Tenn. Crim. 
App. 1987). 

Dual convictions for aggravated kidnapping 
and the underlying felony necessary to enhance 
the kidnapping to an aggravated status is not 
violative of the double jeopardy provision of 
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U.S. Const. amend. 5, or Tenn. Const. art. I, 
§ 10. State v. Davis, 741 S.W.2d 120, 1987 
Tenn. Crim. App. LEXIS 2654 (Tenn. Crim. 
App. 1987). 

Conviction for three separate offenses of 
reckless driving arising out of one act of driv- 
ing, the act of driving a truck into the path of an 
oncoming train, could not stand. State v. Gilboy, 
857 S.W.2d 884, 1993 Tenn. Crim. App. LEXIS 
264 (Tenn. Crim. App. 1993). 

The double jeopardy guarantees under U.S. 
Const. amend. 5, and Tenn. Const. art. I, § 10 
prohibited the conviction of defendant on two 
separate charges of possession of a deadly 
weapon in the commission of a felony, merely 
because two shots were fired, one resulting in 
an aggravated assault conviction and the other 
resulting in an attempted murder conviction. 
State v. Richardson, 875 S.W.2d 671, 1993 
Tenn. Crim. App. LEXIS 651 (Tenn. Crim. App. 
1993). 

Where the victim’s abduction and confine- 
ment were far from incidental to being robbed, 
the multiple convictions and punishments im- 
posed for aggravated kidnapping and especially 
aggravated robbery did not violate defendants’ 
right to due process and against double jeop- 
ardy. State v. Meeks, 867 S.W.2d 361, 1993 
Tenn. Crim. App. LEXIS 503 (Tenn. Crim. App. 
1993), cert. denied, 510 U.S. 1168, 114 S. Ct. 
1200, 127 L. Ed. 2d 548, 1994 U.S. LEXIS 1998 
(1994), cert. denied, Meeks v. Tennessee, 510 
U.S. 1168, 114 S. Ct. 1200, 127 L. Ed. 2d 548, 
1994 U.S. LEXIS 1998 (1994). 

Dual convictions of especially aggravated 
robbery and premeditated first degree murder 
do not violate double jeopardy protections. 
State v. Zirkle, 910 S.W.2d 874, 1995 Tenn. 
Crim. App. LEXIS 103 (Tenn. Crim. App. 1995), 
appeal denied, — S.W.2d —, 1995 Tenn. LEXIS 
481 (Tenn. 1995). 

Two burglary convictions violated defen- 
dant’s double jeopardy rights where he fired a 
bullet into a residence and then broke down the 
door, entering bodily, within a matter of mo- 
ments; there was little, if any, real separation of 
defendant’s actions by time or location. State v. 
Stanton, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 350 (Tenn. Crim. App. Apr. 15, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
958 (Tenn. Oct. 24, 2005). 

Defendant’s convictions for misdemeanor 
evading arrest and Class E felony evading 
arrest violated his rights against double jeop- 
ardy because the chase giving rise to both 
offenses was one continuous criminal episode 
rather than two discrete acts capable of sup- 
porting multiple convictions; the evil at which 
T.C.A. § 39-16-603 is directed is the same 
whether one flees on foot or in a motor vehicle, 
and the fact that punishment is enhanced if the 
suspect flees in a motor vehicle rather than by 
some other means of locomotion does not alter 
the general evil the statute seeks to prevent. 
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State v. Calloway, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 549 (Tenn. Crim. App. June 
2, 2005). 

Double jeopardy barred defendant’s convic- 
tions for both assault with intent to commit 
voluntary manslaughter and malicious shoot- 
ing because there was one discrete act and one 
victim, and the malicious shooting and assault 
with intent to commit first degree murder stat- 
utes had the same purpose. State v. Frazier, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 763 
(Tenn. Crim. App. July 26, 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 1199 
(Tenn. 2005). 

Two convictions for evading arrest violated 
double jeopardy where defendant initially fled 
in his pickup truck, but then resorted to flight 
on foot, with no break in between; thus, defen- 
dant’s flight was one continuous criminal epi- 
sode rather than two discrete acts capable of 
supporting multiple convictions. State v. Mul- 
lins, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 927 (Tenn. Crim. App. Aug. 25, 2005). 


37. ———Felony Murder. 

Where the legislature intended that multiple 
punishments be imposed on conviction of a 
defendant for felony murder and for the under- 
lying felony, the double jeopardy clause did not 
preclude the imposition in a single trial of 
cumulative punishments pursuant to those 
statutes which could be construed to proscribe 
the same conduct. Where the legislature spe- 
cifically authorizes cumulative punishment un- 
der two statutes, the prosecutor may seek and 
the trial court or jury may impose cumulative 
punishment under such statutes in a single 
trial. State v. Blackburn, 694 S.W.2d 934, 1985 
Tenn. LEXIS 601 (Tenn. 1985), overruling State 
v. Briggs, 573 S.W.2d 157, 1978 Tenn. LEXIS 
667 (Tenn. 1978), sub nom. — S.W.2d —, 1997 
Tenn. Crim. App. LEXIS 787 (Tenn. Crim. App. 
Aug. 15, 1997). 

Dual convictions of felony-murder and the 
underlying felony are offensive to the double 
jeopardy clause. State v. Strouth, 620 S.W.2d 
467, 1981 Tenn. LEXIS 473 (Tenn. 1981), cert. 
denied, 455 U.S. 983, 102 S. Ct. 1491, 71 L. Ed. 
2d 692, 1982 U.S. LEXIS 1099 (1982), cert. 
denied, Strouth v. Tennessee, 455 U.S. 983, 102 
S. Ct. 1491, 71 L. Ed. 2d 692, 1982 U.S. LEXIS 
1099 (1982), but see State v. Blackburn, 694 
S.W.2d 934, 1985 Tenn. LEXIS 601 (Tenn. 
1985). 

Assault with intent to commit first-degree 
murder and assault with intent to commit 
robbery with a deadly weapon are normally 
different offenses; however, the application of 
the felony-murder instruction allowed intent to 
commit first-degree murder to be supplied by a 
finding of intent to commit robbery, the two 
crimes became the same offense for double 
jeopardy purposes, and the defendant could 
neither be convicted of both crimes nor given 
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consecutive sentences. Pryor v. Rose, 724 F.2d 
525, 1984 U.S. App. LEXIS 26653 (6th Cir. 
1984). 

Tennessee courts reject a double jeopardy 
claim on convictions for felony murder and the 
underlying felony offense. Irick v. State, 973 
S.W.2d 643, 1998 Tenn. Crim. App. LEXIS 59 
(Tenn. Crim. App. 1998), appeal denied, — 
S.W.2d —, 1998 Tenn. LEXIS 348 (Tenn. June 
15, 1998), cert. denied, 525 U.S. 895, 119 S. Ct. 
219, 142 L. Ed. 2d 180, 1998 U.S. LEXIS 5976 
(1998). 


38. ——Multiple Convictions for Same 
Offense. 

Multiple convictions for same offense cannot 
stand unless offenses supporting convictions 
are wholly separate and distinct, and key test is 
whether each provision requires proof of fact 
which other does not. State v. Alvarado, 961 
S.W.2d 136, 1996 Tenn. Crim. App. LEXIS 736 
(Tenn. Crim. App. 1996). 

Defendants’ convictions on two counts of ag- 
gravated robbery each violated double jeopardy 
principles, because the proper unit of prosecu- 
tion for aggravated robbery in Tennessee was 
the number of thefts rather than the number of 
victims; therefore, because defendants commit- 
ted a single theft, albeit in the presence of two 
persons, they each committed one aggravated 
robbery, not two. State v. Franklin, 130 S.W.3d 
789, 2003 Tenn. Crim. App. LEXIS 568 (Tenn. 
Crim. App. 2003), appeal denied, — S.W.3d —, 
2003 Tenn. LEXIS 1302 (Tenn. Dec. 22, 2003). 

Defendant’s double jeopardy rights were vio- 
lated because the testimony indicated that the 
touching occurred simultaneously with the act 
of fellatio which supported the corresponding 
rape or statutory rape conviction, without any 
intervening event, and without significant 
movement or repositioning of the victim. State 
v. Fults, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 520 (Tenn. Crim. App. July 7, 2006). 

Defendant’s conviction for possession of a 
deadly weapon with the intent to commit a 
felony violated the double jeopardy provisions 
of the United States and Tennessee constitu- 
tions, where it was clear that proof of both 
elements of the weapons offense did not require 
proof of any element different from those in- 
cluded in the offense of aggravated robbery 
where a weapon was used; the two offenses 
were therefore merged, and defendant’s convic- 
tion of unlawful possession of a weapon had to 
be dismissed. State v. Bell, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 779 (Tenn. Crim. App. 
Oct. 9, 2006). 


39. ———WMerger of Convictions. 

Even though defendant was initially con- 
victed of both premeditated first degree murder 
and felony murder, where the trial court ulti- 
mately merged the convictions into a single 
conviction for premeditated first degree murder 
and the proof supported a conviction for either 
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offense, the defendant was not subjected to 
double jeopardy. State v. Zirkle, 910 S.W.2d 
874, 1995 Tenn. Crim. App. LEXIS 103 (Tenn. 
Crim. App. 1995), appeal denied, — S.W.2d —, 
1995 Tenn. LEXIS 481 (Tenn. 1995). 

Defendant’s conviction for rape without con- 
sent under T.C.A. § 39-13-503(a)(2) merged 
with his conviction for forcible rape under § 39- 
13-503(a)(1) because double jeopardy precluded 
two convictions as the evidence established 
that there was only a single act of rape. State v. 
Williams, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1293 (Tenn. Crim. App. Dec. 16, 2005), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
400 (Tenn. 2006). 

Defendant’s convictions for aggravated 
sexual battery and attempted aggravated 
sexual battery were proper because his convic- 
tions should not have been merged into one 
conviction for aggravated assault since both 
incidents, though occurring in close proximity, 
were not performed simultaneously; both ac- 
tions did not directly facilitate the other and 
the separate convictions and sentences in the 
case were justified and did not violate defen- 
dant’s protection against double jeopardy. State 
v. Hudson, — $.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 347 (Tenn. Crim. App. Apr. 27, 2007). 


40. —Mistrial. 

In prosecution for armed robbery where de- 
fendant raised the defense of alibi admission of 
testimony to the effect that defendant was 
person who committed a similar robbery the 
previous day did not violate defendant’s consti- 
tutional rights even though trial of defendant 
for first robbery resulted in a mistrial. Caruth- 
ers v. State, 219 Tenn. 21, 406 S.W.2d 159, 1966 
Tenn. LEXIS 499 (1966). 

Where the trial judge declared a mistrial 
because two of the defendants’ attorneys had 
issued arrest warrants for some of defendants 
while serving as special judges and defendants 
consented to the mistrial, defendants could be 
retried without a violation of their right against 
double jeopardy. Donaldson v. Rose, 525 S.W.2d 
853, 1975 Tenn. Crim. App. LEXIS 337 (Tenn. 
Crim. App. 1975). 

A genuinely deadlocked jury is the classic 
basis for a proper mistrial, and the double 
jeopardy clause does not bar a second trial in 
this situation. United States v. Johnson, 584 
F.2d 148, 1978 U.S. App. LEXIS 8755 (6th Cir. 
1978), cert. denied, 440 U.S. 918, 99S. Ct. 1239, 
99 S. Ct. 1240, 59 L. Ed. 2d 469, 1979 U.S. 
LEXIS 833 (1979), cert. denied, 440 U.S. 918, 
99 S. Ct. 1240, 59 L. Ed. 2d 469 (1979), cert. 
denied, Monger v. United States, 440 U.S. 918, 
99 S. Ct. 1239, 99 S. Ct. 1240, 59 L. Ed. 2d 469, 
1979 U.S. LEXIS 833 (1979). 

Whether a mistrial granted other than at the 
defendant’s motion bars a subsequent trial 
turns on whether the government can demon- 
strate manifest necessity for it, and a reason- 
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able fear for the safety of witnesses or jurors 
sufficed as manifest necessity. United States v. 
Johnson, 584 F.2d 148, 1978 U.S. App. LEXIS 
8755 (6th Cir. 1978), cert. denied, 440 U.S. 918, 
99S. Ct. 1239, 99 S. Ct. 1240, 59 L. Ed. 2d 469, 
1979 U.S. LEXIS 833 (1979), cert. denied, 440 
U.S. 918, 99 S. Ct. 1240, 59 L. Ed. 2d 469 
(1979), cert. denied, Monger v. United States, 
440 U.S. 918, 99 S. Ct. 1239, 99 S. Ct. 1240, 59 
L. Ed. 2d 469, 1979 U.S. LEXIS 833 (1979). 

Trial judges have sound judicial discretion to 
balance the public interest in fair trials de- 
signed to end in just judgments, with defen- 
dant’s valued right to have his trial completed 
by a particular tribunal, with the result that 
upon a finding of manifest necessity to declare 
a mistrial, defendant can be tried again; how- 
ever, trial judges may also exercise sound judi- 
cial discretion and find, under the guidelines 
expressed above, that defendant cannot be 
tried again following multiple hung juries and a 
great probability of additional no-verdict trials. 
State v. Witt, 572 S.W.2d 918, 1978 Tenn. 
LEXIS 662, 4 A.L.R.4th 1266 (Tenn. 1978). 

Where outside influences brought to bear 
pending resumption of trial after four-week 
delay made it appear to the trial court that the 
jurors were subject to such bias or prejudice as 
not to stand impartial between the government 
and the accused, mistrial was appropriately 
declared and retrial was not barred by the 
double jeopardy clause. United States v. Sisk, 
629 F.2d 1174, 1980 U.S. App. LEXIS 13952 
(6th Cir. 1980), cert. denied, 449 U.S. 1084, 101 
S. Ct. 871, 66 L. Ed. 2d 809, 1981 U.S. LEXIS 
369 (1981), cert. denied, Sisk v. United States, 
449 U.S. 1084, 101 S. Ct. 871, 66 L. Ed. 2d 809, 
1981 U.S. LEXIS 369 (1981). 

Ordinarily, a criminal defendant’s request for 
a mistrial removes any constitutional barrier to 
retrial. United States v. Enoch, 650 F.2d 115, 
1981 U.S. App. LEXIS 12644 (6th Cir. Tenn. 
1981), affd, United States v. Enoch, 694 F.2d 
465, 1982 U.S. App. LEXIS 23492 (6th Cir. 
1982), writ of cert. denied 461 U.S. 932, 103 S. 
Ct. 2097, 77 L. Ed. 2d 305, 1983 U.S. LEXIS 
4639 (1983), cert. denied, Enoch v. United 
States, 461 U.S. 932, 103 S. Ct. 2097, 77 L. Ed. 
2d 305, 1983 U.S. LEXIS 4639 (1983); State v. 
Nixon, 669 S.W.2d 679, 1983 Tenn. Crim. App. 
LEXIS 430 (Tenn. Crim. App. 1983). 

Where stolen property belonging to five sepa- 
rate individuals was found in defendant’s pos- 
session as a result of a single search, such 
property including an automobile bumper, and 
the state chose to indict defendant for conceal- 
ing such stolen bumper and allowed that case 
to come up for trial, and a jury was impaneled 
and sworn, at that point jeopardy attached; and 
following declaration of mistrial by judge sua 
sponte, the state could not proceed to try defen- 
dant on a new indictment focusing on the 
remainder of the stolen property, as in effect the 
same offense was charged. State v. Craig, 655 
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S.W.2d 186, 1983 Tenn. Crim. App. LEXIS 398 
(Tenn. Crim. App. 1983). 

The double jeopardy clauses of the state and 
federal constitutions did not preclude retrial of 
the defendant after a mistrial was declared at 
an earlier trial where the jury could not reach a 
verdict on defendant’s guilt of lesser offenses 
included in the crime for which he was indicted. 
State v. Seagroves, 691 S.W.2d 537, 1985 Tenn. 
LEXIS 597 (Tenn. 1985). 

Where some matter has occurred which 
would prevent the proceeding of a trial without 
manifest injustice to the defendant or the pub- 
lic, a mistrial may be declared, and a claim of 
double jeopardy would not prevail on a subse- 
quent trial. State v. Carter, 890 S.W.2d 449, 
1994 Tenn. Crim. App. LEXIS 425 (Tenn. Crim. 
App. 1994). 

Double jeopardy does not bar retrial where 
the defendant terminated the trial on grounds 
unrelated to guilt or innocence. If the defen- 
dant’s motion for mistrial is due to governmen- 
tal actions intended to provoke the motion for 
mistrial, then double jeopardy will apply. 
United States v. Mask, 101 F. Supp. 2d 678, 
2000 U.S. Dist. LEXIS 8753 (W.D. Tenn. Apr. 
27, 2000). 


41. ——Manifest Necessity. 

Defendant has a valued right to have his trial 
completed by a particular tribunal, and the 
double jeopardy clause protects this interest by 
requiring that a trial judge declare a mistrial 
without the consent of the defendant only after 
it determines that the mistrial is a manifest 
necessity. United States v. White, 914 F.2d 747, 
1990 U.S. App. LEXIS 15933 (6th Cir. Tenn. 
1990). 

Where court was unable to discern a mani- 
fest necessity for a mistrial, constitutional prin- 
ciples of double jeopardy required a reversal of 
trial court’s decision to conduct a second trial. 
State v. Willams, 819 S.W.2d 447, 1991 Tenn. 
Crim. App. LEXIS 403 (Tenn. Crim. App. 1991), 
vacated, opinion withdrawn, substituted opin- 
ion, 827 S.W.2d 804, 1991 Tenn. Crim. App. 
LEXIS 517 (Tenn. Crim. App. 1991). 

Where it appears to the court that some 
matter has occurred which would prevent the 
proceeding of a trial without manifest injustice 
to the defendant or the public, a mistrial may 
be declared; and a claim of double jeopardy 
would not prevail on a subsequent trial. State v. 
Williams, 827 S.W.2d 804, 1991 Tenn. Crim. 
App. LEXIS 517 (Tenn. Crim. App. 1991). 

In light of the importance of the defendant’s 
right to have the trial concluded by a particular 
tribunal and the fact that this right is thwarted 
by a mistrial, the prosecution must bear the 
burden of demonstrating the manifest neces- 
sity for and the lack of feasible alternatives to a 
mistrial if the defendant is to be tried a second 
time. State v. Williams, 827 S.W.2d 804, 1991 
Tenn. Crim. App. LEXIS 517 (Tenn. Crim. App. 
1991). 
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When a mistrial is declared over the objec- 
tions of the defendants, reprosecution is not 
barred where a “manifest necessity” exists to 
declare a mistrial in the initial prosecution. 
Manifest necessity has been defined as a “high 
degree” of necessity, and determination of 
whether “manifest necessity” exists depends 
upon the facts of the particular case. United 
States v. Ford, 987 F.2d 334, 1992 U.S. App. 
LEXIS 3759 (6th Cir. 1992). 

Where the jury returned a verdict which 
obviously reflected confusion, twelve jurors vot- 
ing for a fine, but only eight voting for guilty, 
the court erred in summarily declaring a mis- 
trial sua sponte, and should have instructed 
them further and allowed them to deliberate 
further to reach a consistent verdict. Thus the 
mistrial was not one of “manifest necessity,” 
and the constitutional prohibition of double 
jeopardy barred a retrial of defendant. State v. 
Mounce, 859 S.W.2d 319, 1993 Tenn. LEXIS 
289 (Tenn. 1993). 

There are exceptions to the prohibition 
against double jeopardy; for instance, retrial 
may be permitted if the defendant consented to 
the termination of the proceeding at issue, or 
where there is a “manifest necessity” for the 
declaration of the mistrial, regardless of the 
defendant’s consent or objection. State v. 
Mounce, 859 S.W.2d 319, 1993 Tenn. LEXIS 
289 (Tenn. 1993). 

Where evidence presented at jury-out hear- 
ing established a “distinct possibility” that de- 
fense counsel had encouraged one of the state’s 
primary witnesses to ignore his plea agreement 
to testify truthfully, manifest necessity for the 
declaration of a mistrial existed. State v. Smith, 
871 S.W.2d 667, 1994 Tenn. LEXIS 27 (Tenn. 
1994). 

When a mistrial is declared because of a 
manifest necessity, double jeopardy is not vio- 
lated when the defendant is retried even if he 
objected to the mistrial. Ahern v. Ahern, 15 
S.W.3d 73, 2000 Tenn. LEXIS 137 (Tenn. 2000). 


42. ———Judicial or Prosecutorial Mis- 
conduct. 

There can be no retrial when bad faith con- 
duct by either the trial judge or the prosecutor 
is responsible for the mistrial. United States v. 
Love, 597 F.2d 81, 1979 U.S. App. LEXIS 15165 
(6th Cir. 1979). 

When a criminal defendant’s successful re- 
quest for mistrial is precipitated by prosecuto- 
rial or judicial overreaching, a subsequent trial 
on the same charges is barred by the double 
jeopardy clause. United States v. Enoch, 650 
F.2d 115, 1981 U.S. App. LEXIS 12644 (6th Cir. 
Tenn. 1981), affd, United States v. Enoch, 694 
F.2d 465, 1982 U.S. App. LEXIS 23492 (6th Cir. 
1982), writ of cert. denied 461 U.S. 932, 103 S. 
Ct. 2097, 77 L. Ed. 2d 305, 1983 U.S. LEXIS 
4639 (1983), cert. denied, Enoch v. United 
States, 461 U.S. 932, 103 S. Ct. 2097, 77 L. Ed. 
2d 305, 1983 U.S. LEXIS 4639 (1983). 
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In instances of prosecutorial overreaching, 
the defendant’s interests in a single, fair adju- 
dication outweighs the public’s interest in con- 
ducting a second trial. United States v. Enoch, 
650 F.2d 115, 1981 U.S. App. LEXIS 12644 (6th 
Cir. Tenn. 1981), aff'd, United States v. Enoch, 
694 F.2d 465, 1982 U.S. App. LEXIS 23492 (6th 
Cir. 1982), writ of cert. denied 461 U.S. 932, 103 
S. Ct. 2097, 77 L. Ed. 2d 305, 1983 U.S. LEXIS 
4639 (1983), cert. denied, Enoch v. United 
States, 461 U.S. 932, 103 S. Ct. 2097, 77 L. Ed. 
2d 305, 1983 U.S. LEXIS 4639 (1983). 

In order to obtain relief from prosecutorial 
misconduct under a plain error analysis, a 
defendant must prove: (1) Error; (2) That is 
plain; and (3) That affects substantial rights; if 
all three conditions are met, an appellate court 
may then exercise its discretion to notice a 
forfeited error, but only if the error seriously 
affects the fairness, integrity, or public reputa- 
tion of judicial proceedings. United States v. 
Carter, 236 F.3d 777, 2001 FED App. 20P, 2001 
U.S. App. LEXIS 635 (6th Cir. 2001). 

Defendant’s right to due process and a fair 
trial were deprived by the prosecution under 
U.S. Const. amend. 5 when the prosecutor 
committed prosecutorial misconduct during 
closing arguments by misstating material evi- 
dence and accusing defense counsel of lying. 
United States v. Carter, 236 F.3d 777, 2001 
FED App. 20P, 2001 U.S. App. LEXIS 635 (6th 
Cir. 2001). 


43. —Retrial. 

Certain conditions which if arising in the 
trial of a case have come to be well recognized 
as constituting the occasion which will warrant 
the discharge of a jury and which if they appear 
of record will bar a plea of former jeopardy are: 
(1) Consent of the prisoner; (2) Illness of (a) one 
of the jurors, (b) the prisoner, or (c) the court; 
(3) Absence of a juryman; (4) Impossibility of 
the jurors agreeing on a verdict; (5) Some 
untoward accident which renders a verdict im- 
possible; and (6) Extreme and overwhelming 
physical or legal necessity. State v. Malouf, 199 
Tenn. 496, 287 S.W.2d 79, 1956 Tenn. LEXIS 
347 (1956). 

The defense of double jeopardy is not avail- 
able to a defendant on retrial where the origi- 
nal decision was set aside on appeal. Patten v. 
State, 221 Tenn. 337, 426 S.W.2d 503, 1968 
Tenn. LEXIS 521 (1968), cert. denied, Patten v. 
Tennessee, 400 U.S. 844, 91S. Ct. 88, 27 L. Ed. 
2d 80, 1970 U.S. LEXIS 1136 (1970). 

Where a subsequent felony charge predicated 
upon the same ultimate acts was brought 
against a defendant who had successfully ap- 
pealed an earlier misdemeanor conviction, the 
attempt to retry the defendant on the more 
serious charge was inherently suspect; and the 
prosecution’s failure to show valid reason (e.g. 
newly discovered evidence) for bringing the 
felony charge or to dispel the presumption of 
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prosecutorial vindictiveness resulted in dis- 
missal. United States v. Lee, 435 F. Supp. 974, 
1976 U.S. Dist. LEXIS 11654 (E.D. Tenn. 1976), 
on remand from United States v. Lee, 539 F.2d 
606, 1976 U.S. App. LEXIS 7581 (6th Cir. 
1976). 

The double jeopardy clause does not just 
protect from a second conviction; it also pro- 
tects from exposure to a second trial. Delk v. 
Atkinson, 665 F.2d 90, 1981 U.S. App. LEXIS 
15706 (6th Cir. Tenn. 1981). 

When a state reviewing court specifically 
finds the evidence sufficient to support a con- 
viction but reverses on other grounds and or- 
ders a new trial, the defendant may seek to 
prevent a retrial on double jeopardy grounds by 
bringing a federal habeas corpus proceeding 
after state remedies have been exhausted. Delk 
v. Atkinson, 665 F.2d 90, 1981 U.S. App. LEXIS 
15706 (6th Cir. Tenn. 1981). 

Any ruling that in substance amounts to an 
acquittal triggers the protections against 
double jeopardy and bars retrial. State v. 
Knight, 616 S.W.2d 593, 1981 Tenn. LEXIS 443 
(Tenn. 1981), cert. denied, Knight v. Tennessee, 
454 U.S. 1097, 102 S. Ct. 670, 70 L. Ed. 2d 638, 
1981 U.S. LEXIS 2846 (1981). 

Retrial is permissible if the defendant 
through his counsel actively sought or con- 
sented to premature termination of the pro- 
ceedings. State v. Knight, 616 S.W.2d 593, 1981 
Tenn. LEXIS 443 (Tenn. 1981), cert. denied, 
Knight v. Tennessee, 454 U.S. 1097, 102 S. Ct. 
670, 70 L. Ed. 2d 638, 1981 U.S. LEXIS 2846 
(1981). 

Retrial may be permitted if the termination 
of the proceedings was caused by error or 
misconduct of the defense counsel and there 
was no feasible alternative to halting the pro- 
ceedings. State v. Knight, 616 S.W.2d 593, 1981 
Tenn. LEXIS 443 (Tenn. 1981), cert. denied, 
Knight v. Tennessee, 454 U.S. 1097, 102 S. Ct. 
670, 70 L. Ed. 2d 638, 1981 U.S. LEXIS 2846 
(1981). 

Proof of venue is necessary to establish the 
jurisdiction of the court, but is not an element 
of any offense, need only be proved by a prepon- 
derance of the evidence, and has nothing what- 
ever to do with the guilt or innocence of a 
defendant; and where defendant’s conviction 
was reversed because of trial error, prosecu- 
tion’s failure to prove venue, rather than an 
insufficiency of evidence involving defendant’s 
guilt or innocence, the double jeopardy clause 
did not preclude retrying defendant. State v. 
Hutcherson, 790 S.W.2d 532, 1990 Tenn. LEXIS 
210 (Tenn. 1990). 

The issue of whether a retrial shall be al- 
lowed must be decided on the circumstances of 
each case and is within the discretion of the 
trial judge. The trial judge must weigh the 
rights of the public to a fair and complete 
adjudication against the constitutional right of 
the accused not to be harassed, oppressed by 
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successive trials, or otherwise denied the pro- 
tection of his constitutional rights. The exercise 
of this discretion by the trial judge is reviewed 
by resolving any doubts in favor of the liberty of 
the citizen. State v. Smith, 810 S.W.2d 155, 
1991 Tenn. Crim. App. LEXIS 178 (Tenn. Crim. 
App. 1991). 

The double jeopardy clause is not an absolute 
bar to retrial in every case; in some situations, 
a defendant’s right to have his case resolved by 
a particular tribunal is subordinate to the 
larger interest of the public in fair trials de- 
signed to end in just judgments. United States 
v. Ford, 987 F.2d 334, 1992 U.S. App. LEXIS 
3759 (6th Cir. 1992). 

Where multiple, successive trials result in 
hung juries, the propriety of a dismissal of the 
indictment rests within the discretion of the 
trial court. It must weigh the rights of the 
public to complete the prosecution against the 
right of the accused to be free from harassment, 
oppression, or an unlimited number of trials. 
State v. Anthony, 836 S.W.2d 600, 1992 Tenn. 
Crim. App. LEXIS 470 (Tenn. Crim. App. 1992). 


44, —-—No Double Jeopardy. 

If a jury is properly discharged in a cause 
without rendering a verdict, a second trial of 
the accused does not put him twice in jeopardy 
for the same offense within the meaning of the 
constitution. Dreyer v. Illinois, 187 U.S. 71, 23 
S. Ct. 28, 47 L. Ed. 79, 1902 U.S. LEXIS 832 
(1902). 

Where at first trial jury found that defendant 
was insane at time of indictment and trial, such 
finding did not bar subsequent trial of defen- 
dant on issue of guilt as to homicide. Bell v. 
State, 220 Tenn. 685, 423 S.W.2d 482, 1968 
Tenn. LEXIS 536 (1968). 

Although defense counsel did not actually 
seek dismissal upon grounds of improper 
venue, he did in fact seek dismissal upon other 
grounds which would not have involved guilt or 
innocence and which would not have prevented 
a retrial had it been granted; therefore, he 
could not be said to have objected to the erro- 
neous action of the court in dismissing for lack 
of venue and thus retrial of defendant was not 
barred by double jeopardy. State v. Knight, 616 
S.W.2d 593, 1981 Tenn. LEXIS 443 (Tenn. 
1981), cert. denied, Knight v. Tennessee, 454 
U.S. 1097, 102 S. Ct. 670, 70 L. Ed. 2d 638, 
1981 U.S. LEXIS 2846 (1981). 

Where defendant’s conviction for murder was 
overturned in a federal habeas corpus proceed- 
ing based on prosecution’s failure to disclose 
defendant’s denial of guilt to an undercover 
police officer, retrial on the murder charge was 
not precluded by the double jeopardy clause. 
State v. Cagle, 626 S.W.2d 719, 1981 Tenn. 
Crim. App. LEXIS 401 (Tenn. Crim. App. 1981). 

A second trial did not constitute double jeop- 
ardy where the trial judge improperly excluded 
prosecution evidence that would show suff- 
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ciency; in the case below, the trial judge im- 
properly excluded the crucial evidence and in- 
as-much-as the former opinion became the law 
of the case, the trial judge did not err in 
allowing the case to be retried. State v. Duffel, 
665 S.W.2d 402, 1983 Tenn. Crim. App. LEXIS 
434 (Tenn. Crim. App. 1983). 

A new trial granted because the trial judge 
erroneously excluded evidence which was cru- 
cial to the state’s case is not foreclosed by the 
double jeopardy clause. Duffel v. Dutton, 632 F. 
Supp. 768, 1984 U.S. Dist. LEXIS 22728 (M.D. 
Tenn. 1984), affd, Duffel v. Dutton, 785 F.2d 
131, 1986 U.S. App. LEXIS 22708 (6th Cir. 
1986). 

Double jeopardy protections are not impli- 
cated when a court, sitting as a thirteenth 
juror, decides that a guilty verdict is against the 
weight of the evidence because it disagrees 
with the jury’s resolution of conflicting evi- 
dence. State v. Bryan, 990 S.W.2d 231, 1998 
Tenn. Crim. App. LEXIS 1080 (Tenn. Crim. 
App. 1998). 


45. —Prior Convictions. 

Use of prior convictions as the basis for 
enhancing the penalty for a subsequent felony 
conviction even though they have previously 
been used for such purpose on a prior habitual 
criminal conviction does not violate U.S. Const. 
amend. 5 or Tenn. Const. art. I, § 10. Pearson v. 
State, 521 S.W.2d 225, 1975 Tenn. LEXIS 682 
(Tenn. 1975). 

In habitual criminal trial, consideration of 
convictions prior to the date of previous ha- 
bitual criminal proceeding did not result in 
double jeopardy. Frazier v. State, 566 S.W.2d 
545, 1977 Tenn. Crim. App. LEXIS 276 (Tenn. 
Crim. App. 1977). 

A valid plea of former conviction must be 
based upon a judgment properly entered by a 
court having jurisdiction over the subject mat- 
ter of the case and jurisdiction of the person 
who makes the plea. State v. Hazzard, 743 
S.W.2d 938, 1987 Tenn. Crim. App. LEXIS 2733 
(Tenn. Crim. App. 1987). 

Prior conviction in a companion case does not 
bar a subsequent prosecution. State v. Allen, 
752 S.W.2d 515, 1988 Tenn. Crim. App. LEXIS 
321 (Tenn. Crim. App. 1988). 


46. —Probation and Parole. 

The double jeopardy clause does not apply to 
parole or probation hearings. United States v. 
Miller, 797 F.2d 336, 1986 U.S. App. LEXIS 
27705 (6th Cir. 1986). 

Addition of four months to criminal defen- 
dant’s original period of probation pursuant to 
federal law did not violate the double jeopardy 
clause of the United States constitution. United 
States v. Barnes, 732 F. Supp. 831, 1989 U.S. 
Dist. LEXIS 16950 (E.D. Tenn. 1989). 


47. —Civil Suits. 
Defendant’s constitutionally mandated pro- 
tection from double jeopardy was not violated 
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when the court imposed “punitive” damages in 
civil wrongful death action against defendant 
who had previously been criminally punished 
for the same occurrence. Coakley v. Daniels, 
840 S.W.2d 367, 1992 Tenn. App. LEXIS 217 
(Tenn. Ct. App. 1992). 

When a plaintiff alleges a cause of action 
under 42 U.S.C. § 1983, that statutory enact- 
ment is the exclusive remedy for any alleged 
constitutional violations. Wynn v. Morgan, 861 
F. Supp. 622, 1994 U.S. Dist. LEXIS 16833 
(E.D. Tenn. 1994). 

In civil rights action challenging the state’s 
forfeiture of a vehicle for alleged use to trans- 
port marijuana seeds, where a genuine issue of 
material fact existed as to that allegation as a 
basis for the forfeiture, and the only remaining 
ground upon which the forfeiture could be 
based was plaintiffs manufacture and posses- 
sion of marijuana, for which a separate crimi- 
nal penalty was imposed, plaintiff raised a 
double jeopardy claim. Hill v. Tennessee, 868 F. 
Supp. 221, 1994 U.S. Dist. LEXIS 16871 (M.D. 
Tenn. 1994). 

Where defendants failed to contest civil for- 
feitures of their property, their criminal pros- 
ecutions were not barred by double jeopardy. 
United States v. Keeton, 101 F.3d 48, 1996 FED 
App. 367P, 1996 U.S. App. LEXIS 30218 (6th 
Cir. 1996). 

Prior convictions for fraud and conspiracy 
arising out of federal laws regulating over- 
quota tobacco did not bar an action for civil 
penalties for marketing excess tobacco brought 
under other laws. United States v. Martin, 95 
F.3d 406, 1996 FED App. 289P, 1996 U.S. App. 
LEXIS 23224 (6th Cir. 1996). 

Generally, the double jeopardy clause pro- 
tects against only multiple criminal punish- 
ments and does not include civil sanctions. 
United States v. Mask, 101 F. Supp. 2d 673, 
2000 U.S. Dist. LEXIS 8753 (W.D. Tenn. Apr. 
27, 2000). 


48. Self-Incrimination. 

Trial court properly denied defendant’s mo- 
tion to suppress her statement because the 
record established that the officer read the 
arrest warrant to defendant and placed her 
under arrest, she was handcuffed and seated in 
the backseat of a patrol car, the officer did not 
ask defendant any questions, and nothing sug- 
gested that the officer made a statement or 
engaged in any action that was intended to 
illicit an incriminating response. State v. Jack- 
son, —S.W.3d —, 2005 Tenn. Crim. App. LEXIS 
193 (Tenn. Crim. App. Mar. 4, 2005). 

Confession was properly admitted where de- 
fendant was not denied his right to counsel or 
his right against self-incrimination because he 
was thirty years old, he graduated from high 
school, he was read his rights before the inter- 
view in which he made incriminating state- 
ments, he never requested an attorney, he ex- 
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pressed his willingness to speak with police, 
and police did not coerce the statements. State 
v. Kevin Dewitt Ford & Clifford Sylvester 
Wright, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 272 (Tenn. Crim. App. Mar. 23, 2005), 
rehearing denied, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 342 (Tenn. 2005), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 949 
(Tenn. Oct. 24, 2005). 

Defendant’s confession was not involuntary 
where a detective testified that he only prom- 
ised defendant to help him with the district 
attorney’s office by telling them that defendant 
had cooperated; that promise was not improper. 
In addition, the promise of a transfer to another 
jail did not operate to overbear defendant’s will. 
State v. Schreane, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 315 (Tenn. Crim. App. Apr. 5, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 797 (Tenn. Aug. 28, 2006). 

In a capital sentencing proceeding, by finding 
that defendant’s statements of remorse opened 
the door to full cross-examination on the cir- 
cumstances of the crimes, the court violated 
defendant’s right to avoid self-incrimination 
because defendant had already admitted his 
culpability for the crimes charged by pleading 
guilty, and although the evidence already be- 
fore the jury gave them a fairly clear picture of 
what happened during the attack, hearing such 
details from third parties did not have nearly 
the same impact as hearing detailed, graphic 
descriptions from defendant. State v. Riels, 216 
S.W.3d 737, 2007 Tenn. LEXIS 142 (Tenn. 
2007). 


49. —Miranda Warnings. 

Where a confession, otherwise voluntary, is 
inadmissible for failure to comply strictly with 
the procedural requirements of Miranda, rever- 
sal is not required if the court finds beyond a 
reasonable doubt that its use at trial was harm- 
less and could not have affected the outcome. 
United States v. Charlton, 565 F.2d 86, 1977 
U.S. App. LEXIS 11078 (6th Cir. 1977), cert. 
denied, 434 U.S. 1070, 98 S. Ct. 1253, 55 L. Ed. 
2d 773, 1978 U.S. LEXIS 765 (1978), cert. 
denied, Jacek v. United States, 434 U.S. 1070, 
98 S. Ct, 1253, 55 L. Ed. 2d 773, 1978 US. 
LEXIS 765 (1978). 

Where the record consists of conflicting testi- 
mony as to when defendant made incriminat- 
ing statements, when he requested counsel, 
and when he attempted to contact his attorney, 
the evidence must clearly reflect that the state- 
ments were given prior to the request for coun- 
sel and that the continuation of the questioning 
was not contrary to Miranda, otherwise the 
statements must be suppressed. Lee v. State, 
560 S.W.2d 82, 1977 Tenn. Crim. App. LEXIS 
307 (Tenn. Crim. App. 1977). 

There is a distinction between the Miran- 
dafifth amendment right to counsel, which is 
designed to protect against coercion, and the 
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Massiahsixth amendment right to counsel 
which guarantees to a criminal defendant the 
right to legal assistance in any critical confron- 
tation with state officials, irrespective of coer- 
cion. State v. Berry, 592 S.W.2d 553, 1980 Tenn. 
LEXIS 393 (Tenn. 1980), cert. denied, 449 U.S. 
887, 1018S. Ct. 241, 66 L. Ed. 2d 112, 1980 U.S. 
LEXIS 3403 (1980), cert. denied, Tennessee v. 
Berry, 449 U.S. 887, 101S. Ct. 241, 66 L. Ed. 2d 
112, 1980 U.S. LEXIS 3403 (1980). 

Spontaneous statements against interest of 
an accused are not subject to the exclusionary 
rule of Miranda v. Arizona, 384 U.S. 4386, 86 S. 
Ct. 1602, 16 L. Ed 2d 694, 1966 U.S. LEXIS 
2817, 10 Ohio Misc. 9, 36 Ohio Op. 2d 237, 10 
A.L.R.3d 974 (1966). State v. Croscup, 604 
S.W.2d 69, 1980 Tenn. Crim. App. LEXIS 291 
(Tenn. Crim. App. 1980). 

Miranda v. Arizona, 384 U.S. 436, 86 S. Ct. 
1602, 16 L. Ed. 2d 694, 1966 U.S. LEXIS 2817, 
10 Ohio Misc. 9, 86 Ohio Op. 2d 237, 10 
A.L.R.3d 974 (1966), does not prohibit a police 
officer from asking a suspect such personal 
information as name, age and address. State v. 
Williams, 623 S.W.2d 118, 1981 Tenn. Crim. 
App. LEXIS 375 (Tenn. Crim. App. 1981). 

When the process shifts from the investiga- 
tory stage to the accusatory stage, the constitu- 
tional rights of the defendant come into play, 
and he must be apprised of his rights. State v. 
Nakdimen, 735 S.W.2d 799, 1987 Tenn. Crim. 
App. LEXIS 2466 (Tenn. Crim. App. 1987). 

A failure to administer Miranda warnings, 
without more, does not automatically require 
suppression of the “fruits” of the uncounseled 
statement. Where the uncounseled statement 
is voluntary, and thus not a product of inher- 
ently coercive police tactics or methods offen- 
sive to due process, there is no fifth amendment 
violation and the “fruits” may be admissible in 
the government’s case in chief. United States v. 
Sangineto-Miranda, 859 F.2d 1501, 1988 U.S. 
App. LEXIS 14463 (6th Cir. Tenn. 1988), re- 
hearing denied, — F.2d —, 1990 U.S. App. 
LEXIS 7615 (6th Cir. Apr. 30, 1990). 

Where the police failed to “scrupulously 
honor” defendant’s right to cut off questioning 
by interrogating him later on, to determine 
what effect this failure has upon the admissi- 
bility of the defendant’s subsequent taped con- 
fession as a matter of federal constitutional 
law, the relevant inquiry is whether the police 
failure to scrupulously honor the defendant’s 
invocation of his right to remain silent merely 
violated Miranda’s procedural rules or violated 
the defendant’s constitutional rights. This dis- 
tinction is crucial under federal law because 
failure to comply with Miranda’s procedural 
guidelines does not result in the same conse- 
quences as police infringement of a constitu- 
tional right. Under federal law, if police conduct 
only results in a violation of Miranda’s proce- 
dural guidelines, the admissibility of a subse- 
quent confession depends solely on whether it 
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was made knowingly and voluntarily. However, 
if the police conduct results in a federal consti- 
tutional violation, the inquiry becomes whether 
the subsequent confession was involuntary, and 
whether it was obtained as a result of that 
violation and therefore must be excluded as 
tainted “fruit of the poisonous tree.” State v. 
Crump, 834 S.W.2d 265, 1992 Tenn. LEXIS 358 
(Tenn. 1992), cert. denied, 506 U.S. 905, 113 S. 
Ct. 298, 121 L. Ed. 2d 221, 1992 U.S. LEXIS 
6318 (1992), appeal denied, Walls v. State, — 
S.W.3d —, 2004 Tenn. LEXIS 430 (Tenn. May 
10, 2004), cert. denied, Tennessee v. Crump, 
506 U.S. 905, 113 S. Ct. 298, 121 L. Ed. 2d 221, 
1992 U.S. LEXIS 6318 (1992). 

The provisions of Tenn. Const. art. I, § 9 
necessitate that the court recognize that ex- 
traction of an illegal, unwarned confession from 
a defendant raises a rebuttable presumption 
that a subsequent confession, even if preceded 
by proper Miranda warnings is tainted by the 
initial illegality. That presumption may be 
overcome by the prosecution, however, if the 
state can establish “that the taint is so attenu- 
ated as to justify admission of the subsequent 
confession.” State v. Smith, 834 S.W.2d 915, 
1992 Tenn. LEXIS 360 (Tenn. 1992). 

Miranda warnings are required only when 
the defendant is in custody and is subject to 
interrogation, which is defined as “express 
questioning or its functional equivalent.” 
United States v. Crowder, 62 F.3d 782, 1995 
FED App. 241P, 1995 U.S. App. LEXIS 20817 
(6th Cir. 1995), cert. denied, 516 U.S. 1057, 116 
S. Ct. 731, 183 L. Ed. 2d 682, 1996 U.S. LEXIS 
228 (1996). 

A Miranda violation by itself cannot require 
the exclusion of evidence gained as a result of 
the unwarned statements. United States v. 
Crowder, 62 F.3d 782, 1995 FED App. 241P, 
1995 U.S. App. LEXIS 20817 (6th Cir. 1995), 
cert. denied, 516 U.S. 1057, 116 S. Ct. 731, 1383 
L. Ed. 2d 682, 1996 U.S. LEXIS 228 (1996). 

The test for determining whether the 
Miranda warnings should have been given by a 
law enforcement officer in this state is whether 
there has been “custodial interrogation”; warn- 
ings are required when there has been a formal 
arrest or restraint of freedom of movement of 
the degree associated with formal arrest. State 
v. Cooper, 912 S.W.2d 756, 1995 Tenn. Crim. 
App. LEXIS 425 (Tenn. Crim. App. 1995). 

Neither Tenn. Const. art. I, § 9, nor U.S. 
Const. amend. 5, requires police officers to 
inform juveniles of the possibility that they 
may be prosecuted as adults as part of the 
Miranda warnings. State v. Callahan, 979 
S.W.2d 577, 1998 Tenn. LEXIS 576 (Tenn. 
1998). 

It could not be concluded that defendant 
knowingly and voluntarily waived his rights 
and initiated discussion with the detective 
where the record showed that the detective 
maintained a conversation with the defendant 
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after defendant’s request for an attorney, and 
detective then instructed the defendant on how 
to clarify the record to ensure that it reflected 
clear initiation of conversation. State v. Harts, 
7 S.W.3d 78, 1999 Tenn. Crim. App. LEXIS 336 
(Tenn. Crim. App. 1999). 

Where defendant was aware of his Miranda 
rights and expressly agreed to answer specific 
questions, his refusal to answer a question 
about stolen firearms, viewed objectively under 
the circumstances, could not be deemed a clear 
and unequivocal assertion of his right to re- 
main silent in response to any subsequent 
questions. United States v. Hurst, 228 F.3d 751, 
2000 FED App. 333P, 2000 U.S. App. LEXIS 
23606 (6th. Cir. 2000). 

The mere statement by police officer to defen- 
dant while being questioned that “we’ve got 
good information on you” contains no compul- 
sive element suggesting a fifth amendment 
violation. United States v. Hurst, 228 F.3d 751, 
2000 FED App. 333P, 2000 U.S. App. LEXIS 
23606 (6th. Cir. 2000). 

“Interrogation” for purposes of Miranda 
warnings refers not only to express question- 
ing, but also to any words or actions on the part 
of the police, other than those normally atten- 
dant to arrest and custody, that the police 
should know are reasonably likely to elicit 
incriminating information. State v. Walton, 41 
S.W.3d 75, 2001 Tenn. LEXIS 222 (Tenn. 2001), 
cert. denied, 534 U.S. 948, 122 S. Ct. 341, 151 L. 
Ed. 2d 258, 2001 U.S. LEXIS 9457 (2001). 

Police officers are permitted to ask follow-up 
questions to a defendant’s voluntary statement 
without first having to give Miranda warnings, 
unless the officer has reason to believe that the 
follow-up questions are reasonably likely to 
elicit an incriminating response. State v. Wal- 
ton, 41 S.W.3d 75, 2001 Tenn. LEXIS 222 (Tenn. 
2001), cert. denied, 534 U.S. 948, 1228. Ct. 341, 
151 L. Ed. 2d 258, 2001 U.S. LEXIS 9457 
(2001). 

Where the fruit of the poisonous tree was 
physical property recovered, it did not need to 
be suppressed because no actual coercion by 
police officers was involved. State v. Walton, 41 
S.W.3d 75, 2001 Tenn. LEXIS 222 (Tenn. 2001), 
cert. denied, 534 U.S. 948, 122S. Ct. 341, 151 L. 
Ed. 2d 258, 2001 U.S. LEXIS 9457 (2001). 

Deaf murder defendant’s custodial confession 
was suppressed because the interpretation of 
Miranda rights to defendant, using sign lan- 
guage, omitted key elements of those rights. 
State v. Jenkins, 81 S.W.3d 252, 2002 Tenn. 
Crim. App. LEXIS 184 (Tenn. Crim. App. 2002). 

Defendant was not deprived of his Miranda 
rights where he was not questioned or prodded 
into revealing inculpating information prior to 
when the interview began, and an officer testi- 
fied that defendant was read his rights before 
the interview in which he made incriminating 
statements. State v. Fleming, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 259 (Tenn. Crim. 
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App. Mar. 21, 2005), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 841 (Tenn. Oct. 10, 2005). 

The record showed both defendants were 
given Miranda warnings, that they were men- 
tally responsive, and their tape-recorded state- 
ments supported the trial court’s findings that 
they both acted voluntarily and free of coercion 
when they essentially confessed to killing the 
victim and asporting with some of his property; 
thus, there was no violation of defendants’ fifth 
amendment rights. State v. Brewster, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 326 (Tenn. 
Crim. App. Apr. 5, 2005), appeal denied, — 
S.W.3d — 2005 Tenn. LEXIS 685 (Tenn. 2005). 

Defendant’s convictions for first-degree mur- 
der and for the facilitation of first-degree mur- 
der were appropriate because her assertions 
that the deprivation of her medications and 
sudden withdrawal of those medications caused 
a seizure, which she argued rendered her inca- 
pable of making a knowing waiver of her 
Miranda rights, simply did not preponderate 
against the findings of the trial court. State v. 
Dych, — 8.W.38d —, 2006 Tenn. Crim. App. 
LEXIS 823 (Tenn. Crim. App. Oct. 27, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
191 (Tenn. Feb. 26, 2007). 

Defendant knowingly and voluntarily made 
the two statements which were the object of his 
motion to suppress where, at the time of the 
interviews, defendant was almost 20 years old 
and had completed 12 grades of school; defen- 
dant admitted that he had prior experience 
with police interrogation and had previously 
been administered his Miranda rights, and the 
statements were freely given and absent any 
undue coercion. State v. Green, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 839 (Tenn. Crim. 
App. Oct. 31, 2006), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 270 (Tenn. Mar. 5, 2007). 


50. ——Custody. 

Oral admissions by defendant which were 
made to police officer while defendant was 
released on bond were admissible where defen- 
dant had been advised of his right to counsel 
and to remain silent after his arrest and prior 
to his release on bond. Pryor v. State, 217 Tenn. 
695, 400 S.W.2d 700, 1966 Tenn. LEXIS 659 
(1966). 

The courts generally consider the totality of 
the circumstances in determining whether a 
suspect is subjected to custodial interrogation 
so as to require a Miranda (Miranda v. Arizona, 
384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694, 
1966 U.S. LEXIS 2817, 10 Ohio Misc. 9, 36 Ohio 
Op. 2d 237, 10 A.L.R.3d 974 (1966)) type warn- 
ing including: (1) The nature of the interroga- 
tor; (2) The nature of the suspect; (3) The time 
and place of the interrogation; (4) The nature of 
the interrogation; and (5) The progress of the 
investigation at the time of the interrogation. 
State v. Morris, 224 Tenn. 437, 456 S.W.2d 840, 
1970 Tenn. LEXIS 386 (1970), overruled, State 
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v. Anderson, 937 S.W.2d 851, 1996 Tenn. LEXIS 
583 (Tenn. 1996); State v. Nakdimen, 735 
S.W.2d 799, 1987 Tenn. Crim. App. LEXIS 2466 
(Tenn. Crim. App. 1987). 

Defendant’s incriminating statements made 
to police captain in course of voluntary conver- 
sation and not during circumstances of a cus- 
todial interrogation were admissible. State v. 
Luellen, 867 S.W.2d 736, 1992 Tenn. Crim. App. 
LEXIS 873 (Tenn. Crim. App. 1992). 

The trial judge’s finding that defendant was 
not in custody in the Miranda sense when he 
discussed the case with police officer, after 
having voluntarily entered a police van, and 
that Miranda was inapplicable under those 
circumstances, and that defendant’s statement 
should be admitted into evidence, was sup- 
ported by the evidence, and could not be dis- 
turbed on appeal. State v. Adams, 859 S.W.2d 
359, 1992 Tenn. Crim. App. LEXIS 829 (Tenn. 
Crim. App. 1992), cert. denied, — U.S. —,127 5S. 
Ct. 41, 166 L. Ed. 2d 47, 2006 U.S. LEXIS 5929, 
75 U.S.L.W. 3165(2006). 

In a prosecution for aggravated sexual bat- 
tery, defendant’s incriminating statements to a 
counselor were admissible because he was not 
in custody at the time the statements were 
made. State v. Smith, 933 S.W.2d 450, 1996 
Tenn. LEXIS 836 (Tenn. 1996). 

The focus or progress of the investigation 
factor is not relevant to the determination of 
whether a person is “in custody” and entitled to 
Miranda warnings. State v. Anderson, 937 
S.W.2d 851, 1996 Tenn. LEXIS 583 (Tenn. 
1996), overruling State v. Morris, 224 Tenn. 
437, 456 S.W.2d 840, 1970 Tenn. LEXIS 386 
(1970). 

The appropriate inquiry in determining 
whether an individual is “in custody” and en- 
titled to Miranda warnings is whether, under 
the totality of the circumstances, a reasonable 
person in the suspect’s position would consider 
himself or herself deprived of freedom of move- 
ment to a degree associated with formal arrest. 
State v. Anderson, 937 S.W.2d 851, 1996 Tenn. 
LEXIS 583 (Tenn. 1996). 

Trial court is granted wide latitude in deter- 
mining whether suspect is subjected to custo- 
dial interrogation, and where court hears wit- 
nesses and has basis for determination that 
suspect is not in custody at time of questioning 
there is no abuse of discretion. State v. Alva- 
rado, 961 S.W.2d 136, 1996 Tenn. Crim. App. 
LEXIS 736 (Tenn. Crim. App. 1996). 

Defendant who was handcuffed and placed in 
a police vehicle and driven to a quarry at 4:00 
AM and escorted around the site while the 
police searched for the victim’s body was re- 
strained to the degree associated with formal 
arrest, and therefore statements he made be- 
fore he was read his Miranda rights must be 
suppressed. State v. Bryan, 990 S.W.2d 231, 
1998 Tenn. Crim. App. LEXIS 1080 (Tenn. 
Crim. App. 1998). 
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Defendant’s inculpatory statements stem- 
ming from custodial interrogation, where police 
failed to administer the Miranda warnings, 
should have been suppressed where: (1) Police 
only told defendant he was free to leave once, 
within the first thirty seconds of his two hour 
interview; (2) Defendant was isolated and de- 
nied the opportunity to telephone his sister, 
even when he asked to do so; (3) Nothing in the 
record indicated that defendant believed he 
could leave the interview; and (4) Under the 
totality of the circumstances, no reasonable 
person in the defendant’s position would have 
considered himself free to leave. State v. Payne, 
149 S.W.3d 20, 2004 Tenn. LEXIS 990 (Tenn. 
2004). 

In defendant’s driving under the influence 
case, a court did not err by failing to suppress 
his pre-arrest statements to police and his 
performance on the field sobriety tests where 
the officer requested that a family member 
request that defendant return to the scene, the 
family member went to the home, and defen- 
dant voluntarily returned to the scene and 
attempted to perform field sobriety tests; thus, 
defendant was not under arrest at that time 
and his statements to the officer were not a 
result of a custodial interrogation. State v. 
Warren, — S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 1114 (Tenn. Crim. App. Dec. 15, 2004), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
408 (Tenn. May 2, 2005). 

High school student was not in custody for 
purposes of Miranda because, although the 
deputy informed defendant that she and the 
principle were going to search defendant’s 
truck and that he should accompany them to 
the parking lot, neither the language of the 
request nor its substance demonstrated a de- 
gree of compulsion that approximated the dep- 
rivation of freedom of movement associated 
with formal arrest. State v. R.D.S., — S.W.3d 
—, 2006 Tenn. App. LEXIS 733 (Tenn. Ct. App. 
Nov. 17, 2006). 

Pursuant to U.S. Const. amend. 5 and Tenn. 
Const. art. I, § 9, the trial court did not err by 
refusing to suppress defendant’s statement 
made in the sergeant’s office or the videotaped 
statements he made in the interview room 
because defendant was not in custody for pur- 
poses of Miranda when he gave his statement 
in the sergeant’s office since: (1) He voluntarily 
traveled to the police station at approximately 
9:30 p.m. in order to speak with detectives; (2) 
Members of defendant’s family accompanied 
him to the police station and waited in the 
hallway while he spoke with the detectives; (3) 
The door to the sergeant’s office remained open 
to the hallway during defendant’s exchange 
with a detective; (4) There were no restraints 
on defendant’s movement; (5) Testimony estab- 
lished that he was free to rejoin his family at 
any point during the interview; (6) Defendant 
was informed on two occasions that he was not 
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under arrest; (7) There was no suggestion that 
the detectives employed any coercive or sugges- 
tive verbal or nonverbal acts to induce the 
statement; and (8) The initial interview was 
brief, lasting no more than 10 minutes. In 
addition, for purposes of his statements in the 
interview room, once escorted to the interview 
room, defendant was informed of his Miranda 
rights, he expressed an understanding of each 
of his rights, and he signed a form waiving 
those rights. State v. Tidwell, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 356 (Tenn. Crim. 
App. Apr. 28, 2006), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 980 ( Tenn. 2006). 

Statements to police were properly admitted 
because he was not in custody; defendant will- 
ingly entered the police car, answered the offic- 
er’s questions, and exited the car of his own 
volition, and at no time was defendant placed 
under any type of physical restraint or deprived 
of his freedom in any way. State v. Burton, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 523 
(Tenn. Crim. App. July 7, 2006), appeal denied, 
— §8.W.3d —, 2006 Tenn. LEXIS 1049 (Tenn. 
Nov. 6, 2006). 

Defendant’s self-incrimination rights were 
not violated where defendant initiated the 
questioning by voluntarily seeking out the de- 
tectives and speaking to them concerning the 
victim’s murder. Therefore, defendant was not 
under custodial interrogation before the police 
read him the Miranda warnings and obtained 
his waiver of rights. State v. Schreane, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 315 
(Tenn. Crim. App. Apr. 5, 2006), appeal denied, 
— $.W.3d —, 2006 Tenn. LEXIS 797 (Tenn. 
Aug. 28, 2006). 

It was not error for the trial court to deny 
defendant’s motion to suppress statements 
made by defendant to the police during a cus- 
todial interrogation because there was evidence 
that defendant voluntarily waived his rights 
and gave a statement without coercion and 
without asking for counsel; defendant’s alleged 
state of intoxication, by itself, was insufficient 
to render the waiver and the statement invol- 
untary when there was evidence that defen- 
dant was not so impaired that he could not 
listen, understand his rights, and give a very 
detailed statement. State v. Fitch, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 862 (Tenn. Crim. 
App. Nov. 2, 2006), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 203 (Tenn. Feb. 26, 2007). 


51. ——Impeachment Evidence. 

A statement that is inadmissible against a 
defendant in the state’s case-in-chief because of 
a Miranda violation may properly be used for 
impeachment purposes to attack the testifying 
defendant’s credibility. State v. Harts, 7 S.W.3d 
78, 1999 Tenn. Crim. App. LEXIS 336 (Tenn. 
Crim. App. 1999). 


52. ——Application. 
Where defendant who confessed telephone 
thefts to telephone company employee was ad- 
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vised of his right to remain silent, that his 
statements could be used against him and of 
his right to counsel and had been granted 
permission to call an attorney, defendant’s con- 
fession was admissible. Van Zandt v. State, 218 
Tenn. 187, 402 S.W.2d 130, 1966 Tenn. LEXIS 
637 (1966), cert. denied, Van Zandt v. Tennes- 
see, 385 U.S. 884, 87 S. Ct. 175, 17 L. Ed. 2d 
111, 1966 U.S. LEXIS 1053 (1966). 

Where defendant refused to sign a waiver of 
his Miranda rights, expressly requested coun- 
sel, and refused to answer questions, resump- 
tion by police of interrogation without a second 
reading of defendant’s rights and before he had 
a chance to consult an attorney violated those 
rights; and admission of evidence gained as a 
result of the interrogation was error. United 
States v. Charlton, 565 F.2d 86, 1977 U.S. App. 
LEXIS 11078 (6th Cir. 1977), cert. denied, 434 
U.S. 1070, 98 S. Ct. 1253, 55 L. Ed. 2d 773, 
1978 U.S. LEXIS 765 (1978), cert. denied, 
Jacek v. United States, 434 U.S. 1070, 98 S. Ct. 
1253, 55 L. Ed. 2d 773, 1978 U.S. LEXIS 765 
(1978). 

Though a prisoner’s ignorance of the charge 
against him might conceivably be a circum- 
stance worthy of consideration with respect to 
the totality of circumstances, Miranda does not 
require the interrogating officers to advise a 
defendant of the nature of the crime under 
investigation. State v. Stearns, 620 S.W.2d 92, 
1981 Tenn. Crim. App. LEXIS 362 (Tenn. Crim. 
App. 1981). 

Asking an accused for comment while writing 
up an arrest warrant for that same subject 
constituted “interrogation” within the meaning 
of Miranda where the question posed was one 
which the questioner should have known was 
reasonably likely to elicit an incriminating re- 
sponse. State v. Brewer, 640 S.W.2d 33, 1982 
Tenn. Crim. App. LEXIS 460 (Tenn. Crim. App. 
1982). 

Where defendant waived Miranda rights and 
was interviewed, and this interview was taped 
and transcribed, although not signed by defen- 
dant, the use of portions in court to contradict 
testimony by defendant was properly allowed; 
because it was freely given with full knowledge 
of right to attorney and right to remain silent, 
there was no violation of privilege against self- 
incrimination. State v. Williams, 657 S.W.2d 
405, 1983 Tenn. LEXIS 789 (Tenn. 1983), cert. 
denied, 465 U.S. 1073, 104 S. Ct. 1429, 79 L. 
Ed. 2d 753 (1984), cert. denied, Williams v. 
Tennessee, 465 U.S. 1073, 104 S. Ct. 1429, 79 L. 
Ed. 2d 753 (1984). 

Defendant knowingly and voluntarily waived 
his Miranda rights and confessed to killing, 
despite his contentions that the circumstances 
surrounding his arrest, particularly dog bites 
he received prior to arrest, his low educational 
level and mental illness prevented him from 
understanding his constitutional rights. State 
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v. Middlebrooks, 840 S.W.2d 317, 1992 Tenn. 
LEXIS 563 (Tenn. 1992). 

Where Miranda warning given to defendant 
upon her arrest was not given in a coercive 
atmosphere, where when she was informed of 
her rights, understood them and did not invoke 
her right to an attorney, where exchanges be- 
tween defendant and police officers were cordial 
and she was not subject to any threats, and she 
was given her baby when she asked for it, 
defendant’s Miranda rights were not violated. 
United States v. Calhoun, 49 F.3d 231, 1995 
FED App. 90P, 1995 U.S. App. LEXIS 4834 (6th 
Cir. 1995). 

A statement given by defendant was admis- 
sible because he went to the district attorney’s 
office voluntarily for the interview, was not 
required to talk to the interrogator, was free to 
leave at any time, and was permitted to leave 
after the interview; the interview was not con- 
verted into a custodial interrogation when the 
interrogator made a statement regarding evi- 
dence he possessed, nor by the fact that the 
interrogator was seeking an admission from 
defendant. State v. Cooper, 912 S.W.2d 756, 
1995 Tenn. Crim. App. LEXIS 425 (Tenn. Crim. 
App. 1995). 

Defendant who was a target of a grand jury 
investigation was adequately informed of his 
fifth amendment privilege where he was 
warned, just prior to testifying, that he had a 
right to refuse to answer any question if it 
would incriminate him, a right to consult with 
an attorney, and that anything he said could be 
used against him. United States v. Myers, 123 
F.3d 350, 1997 FED App. 233P, 1997 U.S. App. 
LEXIS 20868 (6th Cir. 1997), cert. denied, 522 
U.S. 1020, 118 S. Ct. 611, 189 L. Ed. 2d 498, 
1997 U.S. LEXIS 7431 (1997). 

Defendant was aware of the subject of the 
questioning when she signed the Miranda 
waiver even if she was not aware of the exact 
charges that might be brought against her. 
State v. Green, 995 S.W.2d 591, 1998 Tenn. 
Crim. App. LEXIS 1079 (Tenn. Crim. App. 
1998). 


53. ——Refusal to Sign Waiver Form. 

Defendant’s refusal to sign a “waiver of 
rights” form did not constitute an invocation of 
his fifth amendment right to counsel; no rea- 
sonable officer would have interpreted defen- 
dant’s refusal as a request for an attorney. 
State v. Huddleston, 924 S.W.2d 666, 1996 
Tenn. LEXIS 387 (Tenn. 1996). 


54. ——Not Required. 

Where a defendant, later indicted and con- 
victed of involuntary manslaughter arising out 
of a drag race, voluntarily made statements to 
the police at the crash scene while not in 
custody, it was not required that he be given a 
Miranda warning, and his constitutional rights 
were not violated by subsequent admission of 
his statements at his trial. Cole v. State, 512 
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S.W.2d 598, 1974 Tenn. Crim. App. LEXIS 281 
(Tenn. Crim. App. 1974). 

The Miranda warnings were not required 
where defendant, at police request, went to 
police headquarters to sign a written exculpa- 
tory statement since the general investigation 
was continuing and defendant was not in cus- 
tody or under arrest. Suggars v. State, 520 
S.W.2d 364, 1974 Tenn. Crim. App. LEXIS 258 
(Tenn. Crim. App. 1974). 

The Miranda warnings were not required 
where police, at the scene of the crime, asked 
defendant if he was married to the victim and 
for his consent to an autopsy since defendant 
was not in custody or under arrest at that time. 
Suggars v. State, 520 S.W.2d 364, 1974 Tenn. 
Crim. App. LEXIS 258 (Tenn. Crim. App. 1974). 

Where defendant was involved in a traffic 
accident and state trooper had him taken to the 
hospital where trooper asked him if he had 
been driving one of the vehicles, the question 
was neither accusatory nor was defendant in 
custody, hence Miranda warnings were not 
required. Trail v. State, 552 S.W.2d 757, 1976 
Tenn. Crim. App. LEXIS 305 (Tenn. Crim. App. 
1976). 

An inmate need not be given his Miranda 
warnings when prison disciplinary proceedings 
are begun against him. Tinch v. Henderson, 430 
F, Supp. 964, 1977 U.S. Dist. LEXIS 16801 
(M.D. Tenn. 1977). 

Where defendant went to police voluntarily 
with his attorney to give a statement it was not 
necessary for police to advise defendant of his 
Miranda rights. State v. McKinney, 603 S.W.2d 
755, 1980 Tenn. Crim. App. LEXIS 289 (Tenn. 
Crim. App. 1980). 

A public roadside detention accompanying a 
traffic stop involving an incriminating state- 
ment made in response to modest questioning, 
before the defendant was transported away ina 
patrol car, was not so police dominated that the 
prophylactic rule of Miranda should apply. 
State v. Snapp, 696 S.W.2d 370, 1985 Tenn. 
Crim. App. LEXIS 3124 (Tenn. Crim. App. 
1985). 

An officer’s mere request that a suspect con- 
sent to a blood alcohol test is not governed by 
the Miranda rule. State v. Snapp, 696 S.W.2d 
370, 1985 Tenn. Crim. App. LEXIS 3124 (Tenn. 
Crim. App. 1985). 

The police inquiry of whether a suspect will 
take a blood alcohol test is not an interrogation 
within the meaning of Miranda. State v. Ford, 
721 S.W.2d 828, 1986 Tenn. Crim. App. LEXIS 
2755 (Tenn. Crim. App. 1986). 

Failure to give Miranda warning to defen- 
dant prior to routine presentence interview by 
probation officer did not violate defendant’s 
privilege against self-incrimination where de- 
fendant was not facing a possible death penalty, 
he was not in custody at the time of the inter- 
view, he had recently been advised of his privi- 
lege against self-incrimination, no one ordered 
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him to submit to the interview, and his lawyer 
had been given notice of the interview and an 
invitation to attend. United States v. Davis, 919 
F.2d 1181, 1990 U.S. App. LEXIS 20848 (6th 
Cir. 1990). 

Volunteered statements are not barred by 
U.S. Const. amend. 5, and their admissibility is 
not affected by Miranda. United States v. 
Jones, 943 F. Supp. 909, 1996 U.S. Dist. LEXIS 
15104 (M.D. Tenn. 1996), aff'd in part, rev’d in 
part, 159 F.3d 969, 1998 FED App. 331P, 1998 
U.S. App. LEXIS 28141 (6th Cir. Tenn. 1998). 

Miranda requirements were not applicable 
where the defendant was not “in custody” as 
contemplated by Miranda, defendant came vol- 
untarily to the department of human services 
for the interview and was never deprived of 
freedom of movement to a degree associated 
with a formal arrest. State v. Phillips, 30 
S.W.3d 372, 2000 Tenn. Crim. App. LEXIS 284 
(Tenn. Crim. App. 2000). 

In a driving while impaired case, a motion to 
suppress a statement given to police was im- 
properly granted because there was no fifth 
amendment violation; the failure to give 
Miranda warnings did not make the statement 
inadmissible since there was no custodial inter- 
rogation where a voluntary incriminating 
statement was given. An officer did not engage 
defendant in any conversation while transport- 
ing him to jail that would have elicited an 
incriminatory statement regarding who was 
driving a car. State v. White, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 371 (Tenn. Crim. App. 
May 4, 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 937 (Tenn. 2006). 


55. —Persons Entitled to Privilege. 

If parties testify in their own behalf in crimi- 
nal actions, they must submit to a cross-exami- 
nation. Spies v. Illinois, 123 U.S. 131, 8S. Ct. 
22, 31 L. Ed. 80, 1887 U.S. LEXIS 2159 (1887). 

No person can be benefited by the exemption 
from giving self-incriminating testimony except 
the witness called upon to testify. Hale v. Hen- 
kel, 201 U.S. 43, 26 S. Ct. 370, 50 L. Ed. 652, 
1906 U.S. LEXIS 1815 (1906); McAlister v. 
Henkel, 201 U.S. 90, 26 S. Ct. 385, 50 L. Ed. 
671, 1906 U.S. LEXIS 1816 (1906); Nelson v. 
United States, 201 U.S. 92, 26S. Ct. 358, 50 L. 
Ed. 673, 1906 U.S. LEXIS 1508 (1906). 

Corporations cannot plead the privilege 
against self-incrimination under U.S. Const. 
amend. 5. Wilson v. United States, 221 U.S. 
361, 31 S. Ct. 538, 55 L. Ed. 771, 1911 USS. 
LEXIS 1740 (1911); Baltimore & O. R. Co. v. 
Interstate Commerce Com., 221 U.S. 612, 31S. 
Ct. 621, 55 L. Ed. 878, 1911 U.S. LEXIS 1760 
(1911). 

Extrajudicial declarations against pecuniary 
or penal interests are admissible against others 
where the maker is present in court and refuses 
to testify on the ground of self-incrimination. 
Breeden v. Independent Fire Ins. Co., 530 
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S.W.2d 769, 1975 Tenn. LEXIS 570 (Tenn. 
1975). 

When there is a conflict between a defen- 
dant’s right of compulsory process and a wit- 
ness’s right against self-incrimination, the lat- 
ter is the stronger and paramount right. 
Frazier v. State, 566 S.W.2d 545, 1977 Tenn. 
Crim. App. LEXIS 276 (Tenn. Crim. App. 1977); 
State v. Dicks, 615 S.W.2d 126, 1981 Tenn. 
LEXIS 436 (Tenn. 1981), cert. denied, 454 U.S. 
933, 102 S. Ct. 431, 70 L. Ed. 2d 240 (1981), 
cert. denied, Dicks v. Tennessee, 454 U.S. 933, 
102 S. Ct. 431, 70 L. Ed. 2d 240 (1981). 

Although the proceeding in which the privi- 
lege is asserted need not be criminal, the infor- 
mation for which the privilege is claimed must 
harbor the potential of exposing the speaker to 
a criminal or quasi-criminal charge. United 
States v. U.S. Currency, 626 F.2d 11, 1980 U.S. 
App. LEXIS 15757 (6th Cir. 1980), cert. denied, 
449 U.S. 993, 101 S. Ct. 529, 66 L. Ed. 2d 290, 
1980 U.S. LEXIS 3987 (1980), cert. denied, 
Gregory v. United States, 449 U.S. 993, 101 S. 
Ct. 529, 66 L. Ed. 2d 290, 1980 U.S. LEXIS 
3987 (1980). 

There may be occasions when the constitu- 
tional privilege against self-incrimination to- 
tally precludes effectuation of statutory forfei- 
ture. United States v. U. S. Currency, 626 F.2d 
11, 1980 U.S. App. LEXIS 15757 (6th Cir. 1980), 
cert. denied, 449 U.S. 993, 101 S. Ct. 529, 66 L. 
Ed. 2d 290, 1980 U.S. LEXIS 3987 (1980), cert. 
denied, Gregory v. United States, 449 U.S. 993, 
101 S. Ct. 529, 66 L. Ed. 2d 290, 1980 U.S. 
LEXIS 3987 (1980). 

The constitutional privilege against self-in- 
crimination can be asserted in any proceeding 
— civil or criminal, administrative or judicial, 
investigatory or adjudicatory — and it protects 
against any disclosures which the witness rea- 
sonably believes could be used in a criminal 
prosecution. State ex rel. Shriver v. Leech, 612 
S.W.2d 454, 1981 Tenn. LEXIS 412 (Tenn. 
1981), cert. denied, 454 U.S. 836, 102 S. Ct. 139, 
70 L. Ed. 2d 116, 1981 U.S. LEXIS 3325 (1981), 
cert. denied, Lipman v. Leech, 454 U.S. 836, 
102 S. Ct. 139, 70 L. Ed. 2d 116, 1981 USS. 
LEXIS 3325 (1981). 

If it appears that a witness intends to claim 
the privilege against self-incrimination in an- 
other’s criminal trial as to essentially all ques- 
tions, the court may, in its discretion, refuse to 
allow him to take the stand. State v. Dicks, 615 
S.W.2d 126, 1981 Tenn. LEXIS 4386 (Tenn. 
1981), cert. denied, 454 U.S. 933, 102 S. Ct. 431, 
70 L. Ed. 2d 240 (1981), cert. denied, Dicks v. 
Tennessee, 454 U.S. 933, 102 S. Ct. 431, 70 L. 
Ed. 2d 240 (1981). 

Where proceeding is not criminal in nature 
and does not involve the imposition of a civil 
penalty for misconduct which is criminal in 
nature, privilege against taking the witness 
stand is not applicable. England v. Civil Serv. 
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Comm’n, 617 S.W.2d 135, 1981 Tenn. App. 
LEXIS 493 (Tenn. Ct. App. 1981). 

The right of a defendant to exercise his fifth 
amendment privilege against self-incrimina- 
tion has a greater force than the right of a mere 
witness to the same privilege. State v. Baker, 
751 S.W.2d 154, 1987 Tenn. Crim. App. LEXIS 
2667 (Tenn. Crim. App. 1987). 

The fifth amendment privilege against self- 
incrimination protects an accused from being 
compelled to testify against himself or from 
otherwise providing the state with evidence of a 
testimonial or communicative nature. The 
privilege does not apply to evidence or acts 
noncommunicative in nature. State v. McAlis- 
ter, 751 S.W.2d 436, 1987 Tenn. Crim. App. 
LEXIS 2755 (Tenn. Crim. App. 1987); State v. 
Jackson, 889 S.W.2d 219, 1993 Tenn. Crim. 
App. LEXIS 638 (Tenn. Crim. App. 1993), va- 
cated, — S.W.2d —, 1998 Tenn. Crim. App. 
LEXIS 920 (Tenn. Crim. App. Aug. 31, 1998). 

The fifth amendment does not independently 
proscribe the compelled production of every 
sort of incriminating evidence but applies only 
when the accused is compelled to make a testi- 
monial communication that is incriminating. 
Mosher v. Hosking, 715 F. Supp. 198, 1989 U.S. 
Dist. LEXIS 6976 (M.D. Tenn. 1989). 

The rights of a defendant entering a plea 
bargain to be informed of his right to a jury 
trial, his right of confrontation, and his right 
against compulsory self-incrimination are sub- 
ject to harmless error analysis. Dalton v. State, 
804 S.W.2d 92, 1990 Tenn. Crim. App. LEXIS 
822 (Tenn. Crim. App. 1990). 

It is the prerogative of the court and not the 
witness or the witness’s attorneys to determine 
whether the witness can properly refuse to 
answer any specific question on fifth amend- 
ment grounds. State v. Stapleton, 638 S.W.2d 
850, 1982 Tenn. Crim. App. LEXIS 454 (Tenn. 
Crim. App. 1982). 

In the event of a conflict between the defen- 
dant’s sixth amendment right to have compul- 
sory process for obtaining witnesses in his favor 
and the fifth amendment right of a person not 
to be compelled to be a witness against himself, 
the fifth amendment right against self-incrimi- 
nation is the stronger of the two rights and 
must prevail. State v. Eldridge, 888 S.W.2d 457, 
1994 Tenn. Crim. App. LEXIS 322 (Tenn. Crim. 
App. 1994), appeal denied, — S.W.2d —, 1994 
Tenn. LEXIS 286 (Tenn. Oct. 3, 1994). 

A defendant may seek suppression of non- 
testimonial evidence discovered through the 
defendant’s unwarned statements only when 
the statements are the product of an actual 
violation of the privilege against self-incrimina- 
tion, such as when actual coercion in obtaining 
the statement is involved or when the invoca- 
tion of the right to remain silent or to have 
counsel present is not scrupulously honored. 
State v. Walton, 41 S.W.3d 75, 2001 Tenn. 
LEXIS 222 (Tenn. 2001), cert. denied, 534 U.S. 
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948, 122 S. Ct. 341, 151 L. Ed. 2d 258, 2001 
U.S. LEXIS 9457 (2001). 


56. ——Application. 

Where, in the investigation of a murder case 
which had no apparent relation to his duties, 
an officer of the city fire department refused to 
sign a waiver of his constitutional rights and 
make a statement to the investigating police 
authorities, and he was summarily dismissed 
from the fire department for his refusal, the 
court held that his discharge violated his con- 
stitutional right against self-incrimination un- 
der this and U.S. Const. amend. 14 and that he 
was entitled to reinstatement. Cox v. City of 
Chattanooga, 516 S.W.2d 94, 1973 Tenn. App. 
LEXIS 257 (Tenn. Ct. App. 1973), cert. denied, 
419 U.S. 833, 95 S. Ct. 58, 42 L. Ed. 2d 58, 1974 
U.S. LEXIS 2382 (1974), cert. denied, Chatta- 
nooga v. Cox, 419 U.S. 833, 95 S. Ct. 58, 42 L. 
Ed. 2d 58, 1974 U.S. LEXIS 2382 (1974). 

The court rejected defendant’s theory that a 
defendant can assert U.S. Const. amend. 5 to 
protect him from revealing information that he 
thinks might be harmful to him in some way, 
not that he thinks the information will incrimi- 
nate him. United States v. Saussy, 802 F.2d 849, 
1986 U.S. App. LEXIS 31428 (6th Cir. 1986), 
cert. denied, 480 U.S. 907, 1078S. Ct. 1352, 94 L. 
Ed. 2d 522, 1987 U.S. LEXIS 999 (1987), cert. 
denied, Saussy v. United States, 480 U.S. 907, 
107 S. Ct. 1852, 94 L. Ed. 2d 522, 1987 U.S. 
LEXIS 999 (1987). 

IRS summons issued to a lawyer and in- 
structing that the lawyer disclose the identity 
of and fee arrangement with certain cash-pay- 
ing clients survived a challenge by the lawyer 
that such information was protected from dis- 
closure by the fifth and sixth amendments. 
United States v. Ritchie, 15 F.3d 592, 1994 FED 
App. 34P, 1994 U.S. App. LEXIS 1609 (6th Cir. 
1994), cert. denied, 513 U.S. 868, 115 S. Ct. 188, 
180 L. Ed. 2d 121, 1994 U.S. LEXIS 6282 
(1994). 

There being no constitutional or statutory 
right to effective assistance of counsel in post- 
conviction proceedings, a court may not con- 
sider the ineffectiveness of counsel at a prior 
post-conviction proceeding in deciding whether 
a ground for relief has been previously deter- 
mined. House v. State, 911 S.W.2d 705, 1995 
Tenn. LEXIS 565 (Tenn. 1995), rehearing de- 
nied, —S.W.2d—, 1995 Tenn. LEXIS 764 (Tenn. 
Dec. 4, 1995), cert. denied, 517 U.S. 1193, 1168S. 
Ct. 1685, 134 L. Ed. 2d 787, 1996 U.S. LEXIS 
3114 (1996). 

In a proceeding by the board of dentistry 
against a dentist for practicing without a li- 
cense, the privilege against self-incrimination 
did not apply to protect the dentist from being 
compelled to answer incriminating requests for 
admission because the statute of limitations 
had expired on any potential criminal viola- 
tions. Richardson v. Board of Dentistry, 913 
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S.W.2d 446, 1995 Tenn. LEXIS 788 (Tenn. 
1995). 

Where defendant entered a best interests 
guilty plea, her right against self-incrimination 
was violated where, in order to obtain leniency 
at sentencing, she was required to admit to 
facts that she had steadfastly contested and 
that were well beyond the scope of the stipu- 
lated facts. State v. Trent, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 936 (Tenn. Crim. App. 
Oct. 20, 2004). 

Evidence did not preponderate against the 
decision of the trial court to deny the motion to 
suppress because nothing about the situation 
rose to the level of custodial interrogation, as 
the officer did not ask defendant any direct 
questions and did not apply any pressure to 
defendant in order to elicit information. State v. 
Prince, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 424 (Tenn. Crim. App. May 3, 2005). 


57. ——tThird Parties. 

One is protected only against compulsory 
furnishing of evidence against oneself, but such 
protection does not extend to nonprivileged 
communications to third parties. Sheets v. 
Hathcock, 528 S.W.2d 47, 1975 Tenn. Crim. 
App. LEXIS 319 (Tenn. Crim. App. 1975). 

Where state tapped informer’s phone with 
his knowledge and consent, and defendant 
made damaging statement over the phone to 
the informer, defendant’s fifth amendment 
rights were not violated since U.S. Const. 
amend. 5 does not extend to nonprivileged 
communications to third parties, even where 
the third party is a government informer, for as 
long as defendant is not in custody or subject to 
interrogation, the Miranda requirements do 
not apply. Clariday v. State, 552 S.W.2d 759, 
1976 Tenn. Crim. App. LEXIS 306 (Tenn. Crim. 
App. 1976). 

Confession held properly admitted where, 
although defendant claimed his intoxication 
invalidated his confession, there was no evi- 
dence of intoxication presented other than the 
defendant’s claim. State v. Stephenson, 878 
S.W.2d 530, 1994 Tenn. LEXIS 143 (Tenn. 
1994), rehearing denied, — S.W.2d —, 1994 
Tenn. LEXIS 203 (Tenn. June 20, 1994). 

In a capital murder case, a court properly 
applied the rule announced in Dicks and cor- 
rectly refused to allow defendant to call a 
witness for the sole purpose of having the 
witness assert his fifth amendment privilege 
against self-incrimination in the jury’s pres- 
ence; during his testimony, defendant por- 
trayed the witness as the planner and perpe- 
trator of the victim’s murder, yet, during his 
offer of proof, defendant refused either to pose 
specific questions to the witness concerning his 
role in the murder or to challenge the witness’s 
right to assert the privilege. State v. Rollins, 
188 S.W.3d 553, 2006 Tenn. LEXIS 191 (Tenn. 
2006), cert. denied, — U.S. —, 127 S. Ct. 162, 
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166 L. Ed. 2d 115, 2006 U.S. LEXIS 6933 
(2006). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective for failing to 
call the victims’ shooter to testify during defen- 
dant’s murder trial so that he could be im- 
peached with his inconsistent statements to the 
police because at the evidentiary hearing, trial 
court explained that he made the strategic 
decision not to call the shooter because he did 
not want the jury to hear him directly implicate 
defendant; the shooter’s attorney testified that 
had he been called to testify, he would not have 
invoked his fifth amendment right against self- 
incrimination but would have testified, consis- 
tent with his second statement, that he had 
been hired by defendant to kill the two victims. 
Stevens v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 1020 (Tenn. Crim. App. Dec. 29, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 511 (Tenn. May 21, 2007). 


58. —Invocation of Right. 

It is the prerogative of the trial court to 
determine whether a witness has properly in- 
voked his fifth amendment right against self- 
incrimination. State v. Gaylor, 862 S.W.2d 546, 
1992 Tenn. Crim. App. LEXIS 748 (Tenn. Crim. 
App. 1992), appeal denied, 1993 Tenn. LEXIS 
234 (Tenn. June 7, 1993). 

The trial court did not err in refusing to allow 
the defendant to cross-examine the codefen- 
dant by ruling that the codefendant could in- 
voke his fifth amendment privilege where the 
codefendant was accused of the same crime as 
the defendant, had not been tried, and chose to 
invoke the privilege upon the advice of his 
attorney. State v. Zirkle, 910 S.W.2d 874, 1995 
Tenn. Crim. App. LEXIS 103 (Tenn. Crim. App. 
1995), appeal denied, — S.W.2d —, 1995 Tenn. 
LEXIS 481 (Tenn. 1995). 

Defendant was not denied his fifth amend- 
ment rights where defendant’s question to an 
officer during interrogation was not an un- 
equivocal request for an attorney as his pri- 
mary concern was being able to talk to his 
co-defendant, and after he was granted permis- 
sion to do so, defendant asked the officer 
whether the interview could continue if he met 
with an attorney. State v. Whited, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 202 (Tenn. Crim. 
App. Mar. 7, 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 793 (Tenn. Aug. 28, 2006). 

In a murder case, a court erred by admitting 
defendant’s statements because defendant told 
police that he wanted to go to his cell and that 
he was tired of answering questions regarding 
a burglary he did not commit, as the remarks 
were clearly an invocation of defendant’s right 
to remain silent, and therefore police were 
obligated to cease questioning; however, in 
light of the remaining evidence presented at 
trial and the largely cumulative nature of the 
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statement, the error was harmless. State v. 
Boykin, — S8.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 250 (Tenn. Crim. App. Mar. 20, 2007). 


59. —Documentary Evidence. 

The use in evidence in a criminal case of 
letters voluntarily written by the accused after 
the crime, while he was in prison, and which 
came into the possession of the prison officials 
under established practice reasonably de- 
manded to promote discipline, did not infringe 
the constitutional safeguards against self-in- 
crimination or unreasonable searches and sei- 
zures. Stroud v. United States, 251 U.S. 15, 40 
S. Ct. 50, 64 L. Ed. 108, 1919 U.S. LEXIS 1862 
(1919), rehearing denied, 251 U.S. 380, 40 S. 
Ct. 176, 64 L. Ed. 317, 1920 U.S. LEXIS 1700 
(1920). 

To support a claim that documents called for 
by subpoena will tend to incriminate him, the 
witness must produce the documents for in- 
spection by the court. Brown v. United States, 
276 U.S. 134, 48S. Ct. 288, 72 L. Ed. 500, 1928 
U.S. LEXIS 66 (1928). 

Requiring defendant to read letter to jury 
which he had written to another inmate while 
in jail and which was intercepted by jail au- 
thorities did not violate defendant’s right 
against self-incrimination and in any event 
defendant waived such right by electing to 
testify where the subject matter of the letter 
was a proper matter for inquiry. Hicks v. State, 
480 S.W.2d 357, 1972 Tenn. Crim. App. LEXIS 
321 (Tenn. Crim. App. 1972). 

Defendants in an obscenity case could not 
refuse to produce in open court the motion 
picture alleged to be obscene on the grounds 
that to do so would violate their rights against 
self-incrimination, since the motion picture was 
not a private paper and was not owned by the 
individual defendants and the corporation had 
no right against self-incrimination. Taylor v. 
State ex rel. Kirkpatrick, 529 S.W.2d 692, 1975 
Tenn. LEXIS 584 (Tenn. 1975), cert. denied, 
Taylor v. Tennessee, 429 U.S. 930, 97 S. Ct. 337, 
50 L. Ed. 2d 300, 1976 U.S. LEXIS 3419 (1976). 

When one files an income tax return grossly 
deficient in financial information, a blanket 
assertion of the fifth amendment privilege will 
not preclude a conviction for failure to file the 
return. Heitman v. United States, 753 F.2d 33, 
1984 U.S. App. LEXIS 17580 (6th Cir. 1984). 

It was not error to deny admission of written 
statements by co-defendants into evidence 
where each of them invoked his fifth amend- 
ment right against self-incrimination. State v. 
Baker, 751 S.W.2d 154, 1987 Tenn. Crim. App. 
LEXIS 2667 (Tenn. Crim. App. 1987). 


60. —-—Evidence Obtained Pursuant to 
Search. 

The admission in evidence of documents, 
obtained from an accused by a search warrant, 
does not violate the provision of the constitu- 
tion declaring that persons shall not be com- 
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pelled to furnish evidence against themselves. 
Adams v. New York, 192 U.S. 585, 24S. Ct. 372, 
48 L. Ed. 575, 1904 U.S. LEXIS 974 (1904). 

Documentary evidence is not rendered inad- 
missible against defendants in a criminal case 
merely because it was obtained upon a search 
warrant, valid so far as it appears. Schenck v. 
United States, 249 U.S. 47, 39S. Ct. 247, 63 L. 
Ed. 470, 1919 U.S. LEXIS 2223 (1919). 

The admission in evidence, over an objection 
by the defendant, of his private papers which 
were seized from his house or office by an officer 
who obtained entrance through stealth, social 
acquaintance, or under the guise of a business 
call, whether the owner was present or not, is in 
violation of U.S. Const. amend. 5. Gouled v. 
United States, 255 U.S. 298, 41S. Ct. 261, 65 L. 
Ed. 647, 1921 U.S. LEXIS 1826 (1921). 

The underpinnings of Olmstead v. United 
States, 277 U.S. 438, 48 S. Ct. 564, 72 L. Ed. 
944, 1928 U.S. LEXIS 694, 66 A.L.R. 376 
(1928), and Goldman v. United States, 316 U.S. 
129, 62 S. Ct. 993, 86 L. Ed. 1322, 1942 U.S. 
LEXIS 1141 (1942), have been so eroded by 
subsequent decisions that the “trespass” doc- 
trine there enunciated can no longer by re- 
garded as controlling. Government’s activities 
in electronically listening to and recording the 
defendant’s words violated the privacy upon 
which he justifiably relied while using tele- 
phone booth and thus constituted a “search and 
seizure” within the meaning of U.S. Const. 
amend. 4. The fact that the electronic device 
employed to achieve that end did not happen to 
penetrate the wall of the booth can have no 
constitutional significance. Katz v. United 
States, 389 U.S. 347, 88S. Ct. 507, 19 L. Ed. 2d 
576, 1967 U.S. LEXIS 2 (1967). 

Inspection of packages and briefcases of per- 
sons entering United States Courthouse did not 
violate the right against self-incrimination. 
Barrett v. Kunzig, 331 F. Supp. 266, 1971 U.S. 
Dist. LEXIS 12095 (M.D. Tenn. 1971), cert. 
denied, 409 U.S. 914, 93S. Ct. 232, 34 L. Ed. 2d 
175, 1972 U.S. LEXIS 1080 (1972), cert. denied, 
Barrett v. Kunzig, 409 U.S. 914, 93 S. Ct. 232, 
34 L. Ed. 2d 175, 1972 U.S. LEXIS 1080 (1972). 

A consensual search by an internal revenue 
service agent is unreasonable under U.S. 
Const. amend. 4 or violative of due process 
under U.S. Const. amend. 5, if the consent was 
induced by fraud, deceit, trickery or misrepre- 
sentation by the revenue agent. United States 
v. McKee, 192 F.3d 535, 1999 FED App. 345P, 
‘1999 U.S. App. LEXIS 23354 (6th Cir. 1999). 


61. ——Production of Books and Papers. 

Exhibits offered in evidence by an alleged 
perjurer in litigation over a patent may be 
retained by clerk of court without making such 
owner a compulsory witness against himself. 
Perlman v. United States, 247 U.S. 7, 38S. Ct. 
417, 62 L. Ed. 950, 1918 U.S. LEXIS 1986 
(1918). 
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Where counterfeit stamps and counterfeiting 
equipment bearing defendant’s fingerprints 
were found in a building rented and controlled 
by defendant, and the testimony of witnesses 
including a codefendant who pleaded guilty 
linked defendant to the counterfeiting scheme, 
defendant’s improperly obtained confession 
could not be said to have affected the result and 
its admission constituted harmless error. 
United States v. Charlton, 565 F.2d 86, 1977 
U.S. App. LEXIS 11078 (6th Cir. 1977), cert. 
denied, 434 U.S. 1070, 98S. Ct. 1253, 55 L. Ed. 
2d 773, 1978 U.S. LEXIS 765 (1978), cert. 
denied, Jacek v. United States, 434 U.S. 1070, 
98S... Ct.,12538, 55.\L,, Ed. 2d 7'73,,1978, U.S. 
LEXIS 765 (1978). 

Parties cannot be compelled to produce their 
private books or papers to be used as evidence 
against themselves. Boyd v. United States, 116 
U.S. 616, 6S. Ct. 524, 29 L. Ed. 746, 1886 U.S. 
LEXIS 1806 (1886). 

Records seized by FBI were not in actual or 
constructive possession of debtor, although he 
did have an interest in them, and could be 
turned over to the trustee in bankruptcy; how- 
ever, if the seizure was held to be unlawful, 
then only those documents which were content- 
incriminatory or whose production would in- 
volve a self-incriminatory act were exempt from 
turnover to the trustee in bankruptcy. In re 
Butcher, 38 B.R. 796, 1984 Bankr. LEXIS 5951 
(Bankr. E.D. Tenn. 1984). 

Debtor’s failure to produce evidence that was 
in his exclusive possession or control and his 
invocation of U.S. Const. amend. 5 not only 
permitted the bankruptcy court to draw nega- 
tive inferences as to what such evidence, if 
produced, would reveal, but also allowed the 
court to shift to the debtor the burden of going 
forward with evidence. In re Crabtree, 39 B.R. 
718, 1984 Bankr. LEXIS 6036 (Bankr. E.D. 
Tenn. 1984). 

Because the turnover of property of the es- 
tate exclusive of recorded information, did not 
compel testimony on his part, the debtor could 
not decline to surrender assets of the estate on 
the basis of the privilege against self-incrimi- 
nation; the debtor’s obligation to surrender his 
assets was outside the protective scope of U.S. 
Const. amend. 5. In re Crabtree, 39 B.R. 726, 
1984 Bankr. LEXIS 5894 (Bankr. E.D. Tenn. 
1984). 

The applicability of the privilege against self- 
incrimination where business records are in- 
volved turns upon whether the very act of 
producing the documents or personal business 
records involves compelled testimonial commu- 
nication incriminatory to the person claiming 
the privilege. In re Butcher, 43 B.R. 60, 1984 
Bankr. LEXIS 4965 (Bankr. E.D. Tenn. 1984). 

A debtor need not produce personal records if 
that production would be incriminating. The 
debtor must, at least, classify documents and 
indicate something about why the act of pro- 
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duction of each class of documents might be 
incriminating. His showing will be sufficient if 
the court can, by the use of reasonable infer- 
ence or judicial imagination, conceive a sound 
basis for a reasonable fear of prosecution. It is 
the act of authentication, rather than the con- 
tents or nature of the documents, which must 
be incriminating. If the bankruptcy court deter- 
mines that the authentication of any of the 
documents is a foregone conclusion, then it may 
order production of those documents regardless 
of their incriminating nature. On the other 
hand, if authentication is not a foregone conclu- 
sion, debtor’s act of authentication would be 
incriminating — as a link in the chain of 
evidence — only if the nature of the documents 
indicated that their contents might be incrimi- 
nating. Butcher v. Bailey, 753 F.2d 465, 1985 
U.S. App. LEXIS 27744 (6th Cir. Tenn. 1985), 
cert. dismissed, 473 U.S. 925, 106 S. Ct. 17, 87 
L. Ed. 2d 696, 1985 U.S. LEXIS 2868 (1985), 
cert. dismissed, Bailey v. Butcher, 473 U.S. 925, 
106 S. Ct. 17, 87 L. Ed. 2d 696, 1985 U.S. 
LEXIS 2868 (1985). 

Production of documents may be testimonial 
in any of three ways: by acknowledging that the 
documents exist; by acknowledging that they 
are in the control of the person producing them; 
or by acknowledging that the person producing 
them believes they are the documents re- 
quested and thereby authenticating them. 
Butcher v. Bailey, 753 F.2d 465, 1985 U.S. App. 
LEXIS 27744 (6th Cir. Tenn. 1985), cert. dis- 
missed, 473 U.S. 925, 106 S. Ct. 17, 87 L. Ed. 2d 
696, 1985 U.S. LEXIS 2868 (1985), cert. dis- 
missed, Bailey v. Butcher, 473 U.S. 925, 106 S. 
Ct. 17, 87 L. Ed. 2d 696, 1985 U.S. LEXIS 2868 
(1985). 

Nothing in the bankruptcy code or prior case 
law requires that a bankrupt debtor turn over 
personal records to a trustee in bankruptcy 
regardless of a valid claim of fifth amendment 
privilege. Butcher v. Bailey, 753 F.2d 465, 1985 
U.S. App. LEXIS 27744 (6th Cir. Tenn. 1985), 
cert. dismissed, 473 U.S. 925, 106 S. Ct. 17, 87 
L. Ed. 2d 696, 1985 U.S. LEXIS 2868 (1985), 
cert. dismissed, Bailey v. Butcher, 473 U.S. 925, 
106 S. Ct. 17, 87 L. Ed. 2d 696, 1985 U.S. 
LEXIS 2868 (1985). 

If the contents of personal or private papers 
or records are protected at all, it is only in rare 
situations, where compelled disclosure would 
break “the heart of our sense of privacy.” 
Butcher v. Bailey, 753 F.2d 465, 1985 U.S. App. 
LEXIS 27744 (6th Cir. Tenn. 1985), cert. dis- 
missed, 473 U.S. 925, 1068S. Ct. 17, 87 L. Ed. 2d 
696, 1985 U.S. LEXIS 2868 (1985), cert. dis- 
missed, Bailey v. Butcher, 473 U.S. 925, 106 S. 
Ct. 17, 87 L. Ed. 2d 696, 1985 U.S. LEXIS 2868 
(1985). 

Former general manager of debtors in con- 
solidated bankruptcy cases was entitled to 
quash a subpoena duces tecum by invoking his 
fifth amendment privilege against self-incrimi- 
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nation where he possessed the potentially self- 
incriminating documents in his individual ca- 
pacity. Dorrough v. Third Nat'l] Bank (In re 
Toyota of Morristown, Inc.), 120 B.R. 925, 1990 
Bankr. LEXIS 2322 (Bankr. E.D. Tenn. 1990). 

Taxpayer was entitled to invoke his fifth 
amendment privilege against self-incrimina- 
tion with regard to internal revenue service 
summons requesting all documents and records 
concerning income for tax year. United States v. 
Berry, 807 F. Supp. 439, 1992 U.S. Dist. LEXIS 
16025 (W.D. Tenn. 1992). 

The right of a debtor to protest against the 
use of the debtor’s books and papers relating to 
the debtor’s business as evidence against the 
debtor ceases as soon as the debtor’s possession 
and control over them pass from the debtor by 
the order directing their delivery into the hands 
of the receiver and into the custody of the court. 
The privileges under U.S. Const. amend. 5 
adhere basically to the person, not to informa- 
tion that may incriminate the person. In re 
Lufkin, 255 B.R. 204, 2000 Bankr. LEXIS 1394 
(Bankr. E.D. Tenn. 2000). 


62. ——Corporations. 

Compelling common carriers to produce con- 
tracts entered into with competing companies, 
and requiring persons to testify concerning the 
same, is not in violation of U.S. Const. amend. 
5 nor U.S. Const. amend. 4. Interstate Com- 
merce Com. v. Baird, 194 U.S. 25, 24S. Ct. 563, 
48 L. Ed. 860, 1904 U.S. LEXIS 915 (1904). 

Corporation officers may be compelled to pro- 
duce corporation books and papers in proceed- 
ings against corporations, although such books 
and papers may tend to incriminate such offic- 
ers. Wilson v. United States, 221 U.S. 361, 31S. 
Ct. 538, 55 L. Ed. 771, 1911 U.S. LEXIS 1740 
(1911); Dreier v. United States, 221 U.S. 394, 31 
S. Ct. 550, 55 L. Ed. 784, 1911 U.S. LEXIS 1741 
(1911). 

The privilege of corporate officers against 
self-incrimination in the production of their 
own books and papers before a grand jury 
investigating their alleged criminal conduct 
does not protect the former officers of a dis- 
solved corporation in resisting compulsory pro- 
duction of the books and papers of such corpo- 
ration which had been transferred to them 
before dissolution and are still in their posses- 
sion. Wheeler v. United States, 226 U.S. 478, 33 
S. Ct. 158, 57 L. Ed. 309, 1913 U.S. LEXIS 2255 
(1913). 

The production of the records of a corporation 
does no more than signify that the person who 
produces them has them in his possession and 
that he believes the records produced are those 
described in the order of production; any sub- 
sequent attempt by the government to convert 
the act of production into a self-incriminating 
testimonial act would be subject to a fifth 
amendment challenge. In re Grand Jury, 722 
F.2d 294, 1983 U.S. App. LEXIS 15045 (6th Cir. 
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1983), cert. dismissed, 465 U.S. 1085, 104 S. Ct. 
1458, 79 L. Ed. 2d 774, 1984 U.S. LEXIS 1398 
(1984), cert. dismissed, Butcher v. United 
States, 465 U.S. 1085, 1048S. Ct. 1458, 79 L. Ed. 
2d 774, 1984 U.S. LEXIS 1398 (1984). 

The privilege against self-incrimination is 
not available to a corporation, and the books 
and records of any corporation relating to prop- 
erty of a debtor’s estate and in either the actual 
or constructive possession of the debtor must be 
turned over to the trustee in bankruptcy. In re 
Butcher, 38 B.R. 785, 1984 Bankr. LEXIS 6329 
(Bankr. E.D. Tenn. 1984), affd in part, rev'd in 
part, 753 F.2d 465, 1985 U.S. App. LEXIS 
27744 (6th Cir. Tenn. 1985), rev’d in part on 
other grounds, Butcher v. Bailey, 753 F.2d 465, 
1985 U.S. App. LEXIS 27744 (6th Cir. Tenn. 
1985), cert. dismissed, 473 U.S. 925, 106 S. Ct. 
17, 87 L. Ed. 2d 696, 1985 U.S. LEXIS 2868 
(1985), cert. dismissed, Bailey v. Butcher, 473 
U.S. 925, 106 S. Ct. 17, 87 L. Ed. 2d 696, 1985 
U.S. LEXIS 2868 (1985). 


63. ——Handwriting Samples. 

Requiring a defendant to provide handwrit- 
ing samples for comparison with other evidence 
does not violate U.S. Const. amend. 5. State v. 
Harris, 839 S.W.2d 54, 1992 Tenn. LEXIS 348 
(Tenn. 1992), modified and rehearing denied, — 
S.W.2d —, 1992 Tenn. LEXIS 557 (Tenn. Sept. 
8, 1992), cert. denied, 507 U.S. 954, 113 S. Ct. 
1368, 122 L. Ed. 2d 746, 1993 U.S. LEXIS 1703 
(1993), cert. denied, Harris v. Tennessee, 507 
U.S. 954, 113 S. Ct. 1368, 122 L. Ed. 2d 746, 
1993 U.S. LEXIS 1703 (1993). 

Introduction of evidence that a defendant 
refuses to take a legally required test does 
violate U.S. Const. amend. 5. State v. Harris, 
839 S.W.2d 54, 1992 Tenn. LEXIS 348 (Tenn. 
1992), modified and rehearing denied, — 
S.W.2d —, 1992 Tenn. LEXIS 557 (Tenn. Sept. 
8, 1992), cert. denied, 507 U.S. 954, 113 S. Ct. 
1368, 122 L. Ed. 2d 746, 1993 U.S. LEXIS 1703 
(1993), cert. denied, Harris v. Tennessee, 507 
U.S. 954, 113 S. Ct. 1368, 122 L. Ed. 2d 746, 
1993 U.S. LEXIS 1703 (1993). 


64. —Physical Evidence. 

Clothing is not considered “testimonial” or 
“communicative” in nature and thus it is not 
protected by U.S. Const. amend. 5 against com- 
pelled disclosure. State v. Barger, 612 S.W.2d 
485, 1980 Tenn. Crim. App. LEXIS 345 (Tenn. 
Crim. App. 1980). 


65. ——Fingerprinting. 

In a capital murder case, requiring defendant 
to submit to fingerprinting in the presence of 
the jury did not violate defendant’s constitu- 
tional rights because fingerprinting, unlike be- 
ing handcuffed or wearing an inmate’s uniform, 
did not portray the defendant as a dangerous 
criminal. In addition, the presence of the jury 
did not enlarge the scope of the privilege 
against self-incrimination so that a defendant 
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was not required to provide fingerprints. State 
v. Cole, 155 S.W.3d 885, 2005 Tenn. LEXIS 15 
(Tenn. Jan. 20, 2005), cert. denied, Cole v. 
Tennessee, 126 S. Ct. 47, 163 L. Ed. 2d 79, 546 
U.S. 829, 2005 U.S. LEXIS 6152 (U.S. 2005). 


66. —Physical or Mental Examination. 

An accused defendant may be compelled to 
submit to an x-ray examination without violat- 
ing his right against self-incrimination. State v. 
Mabon, 648 S.W.2d 271, 1982 Tenn. Crim. App. 
LEXIS 483 (Tenn. Crim. App. 1982). 

Even though hair analysis does not provide a 
positive personal identification, such as finger- 
print analysis, if the probative value of the 
expert witness’s testimony outweighs its preju- 
dicial effect, the jury is free to give the testi- 
mony as much or as little weight as they think 
it merits, and there is no due process violation. 
State v. Williams, 657 S.W.2d 405, 1983 Tenn. 
LEXIS 789 (Tenn. 1983), cert. denied, 465 U.S. 
1073, 104 S. Ct. 1429, 79 L. Ed. 2d 753 (1984), 
cert. denied, Williams v. Tennessee, 465 U.S. 
1073, 104 S. Ct. 1429, 79 L. Ed. 2d 753 (1984). 

It is not a violation of one’s constitutional 
right against self-incrimination to require that 
person to furnish samples of hair and body 
fluids without advising the individual of the 
person’s rights. State v. McAlister, 751 S.W.2d 
436, 1987 Tenn. Crim. App. LEXIS 2755 (Tenn. 
Crim. App. 1987); State v. Jackson, 889 S.W.2d 
219, 1993 Tenn. Crim. App. LEXIS 638 (Tenn. 
Crim. App. 1993), vacated, — S.W.2d —, 1998 
Tenn. Crim. App. LEXIS 920 (Tenn. Crim. App. 
Aug. 31, 1998). 

Where defense counsel requested the first 
mental evaluation in the case and was notified 
of each subsequent psychiatric evaluation or- 
dered at the request of either defendant or the 
state, and defendant relied upon his mental 
status at the time of the offense as a mitigating 
circumstance in the penalty phase, introduc- 
tion of rebuttal testimony did not violate defen- 
dant’s fifth or sixth amendment rights. State v. 
Bush, 942 S.W.2d 489, 1997 Tenn. LEXIS 171 
(Tenn. 1997), cert. denied, 522 U.S. 953, 118 S. 
Ct. 376, 1389 L. Ed. 2d 293, 1997 U.S. LEXIS 
6545 (1997), criticized, State v. Huskey, 177 
S.W.3d 868, 2005 Tenn. Crim. App. LEXIS 543 
(Tenn. Crim. App. June 1, 2005). 

When the restrictions in Tenn. R. Crim. P. 
12.2 regarding court ordered mental examina- 
tions are properly followed, the proceedings do 
not violate the right against self-incrimination 
or right to counsel. State v. Martin, 950 S.W.2d 
20, 1997 Tenn. LEXIS 315 (Tenn. 1997). 


67. ——Breathalyzer or Drug Tests. 

Defendant’s privilege against self-incrimina- 
tion was not violated where field sobriety tests 
were administered since they are real or physi- 
cal evidence as opposed to testimonial or com- 
municative evidence. Trail v. State, 526 S.W.2d 
127, 1974 Tenn. Crim. App. LEXIS 238 (Tenn. 
Crim. App. 1974). 
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The refusal of the state to administer a 
breathalyzer test to a defendant who had three 
times previously refused to take it did not deny 
any constitutional right to show innocence or 
due process right where the defendant was not 
restrained from procuring a separate test and 
was released from custody immediately after 
the request for a breathalyzer test was refused. 
State v. Smith, 681 S.W.2d 569, 1984 Tenn. 
Crim. App. LEXIS 2712 (Tenn. Crim. App. 
1984). 

Introduction of evidence which shows an ac- 
cused refused to take a sobriety test does not 
violate the fifth amendment prohibition against 
self-incrimination. State v. Smith, 681 S.W.2d 
569, 1984 Tenn. Crim. App. LEXIS 2712 (Tenn. 
Crim. App. 1984). 

It is not a violation of the privilege against 
self-incrimination to admit into evidence a de- 
fendant’s refusal to submit to blood alcohol 
testing when stopped for driving under the 
influence. State v. Wright, 691 S.W.2d 564, 1984 
Tenn. Crim. App. LEXIS 2980 (Tenn. Crim. 
App. 1984). 

Refusal of a suspect to take a blood alcohol 
test is not protected by the privilege against 
self-incrimination. State v. Ford, 721 S.W.2d 
828, 1986 Tenn. Crim. App. LEXIS 2755 (Tenn. 
Crim. App. 1986). 

The requirement that a defendant partici- 
pate in field sobriety tests does not force the 
defendant to give evidence against himself. 
State v. Gilbert, 751 S.W.2d 454, 1988 Tenn. 
Crim. App. LEXIS 220 (Tenn. Crim. App. 1988). 

Any privacy rights that plaintiff may have 
had to be free from mandatory employer drug 
testing were outweighed by the compelling gov- 
ernmental interest of insuring drug free em- 
ployees at a plant where components for 
nuclear weapons were manufactured. Ensor v. 
Rust Eng’g Co., 704 F. Supp. 808, 1989 U.S. 
Dist. LEXIS 849 (E.D. Tenn. 1989), affd with- 
out opinion, 935 F.2d 269, 1991 U.S. App. 
LEXIS 18001 (6th Cir. Tenn. 1991), affd, Ensor 
v. Rust Engineering Co., 935 F.2d 269, 1991 
U.S. App. LEXIS 18001 (6th Cir. Tenn. 1991). 

The constitutional right against self-incrimi- 
nation does not prohibit the introduction into 
evidence of a person’s refusal to submit to a 
blood or breath test, even though the person is 
not informed that the evidence can be used 
against him. State v. Frasier, 914 S.W.2d 467, 
1996 Tenn. LEXIS 61 (Tenn. 1996), rehearing 
denied, — S.W.2d —, 1996 Tenn. LEXIS 203 
(Tenn. Mar. 18, 1996). 


68. —Preliminary Proceedings. 

Persons cannot be compelled to furnish evi- 
dence of an incriminating character against 
themselves before a grand jury. Counselman v. 
Hitchcock, 142 U.S. 547, 12S. Ct. 195, 35 L. Ed. 
1110, 1892 U.S. LEXIS 1990 (1892). But see 
Kastigar v. United States, 406 U.S. 441, 92 S. 
Ct. 1653, 32 L. Ed. 2d 212, 1972 U.S. LEXIS 57 
(1972). 
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The provision in the Bankruptcy Act of July 
1, 1898, ch. 541, § 7 (former Mason’s U.S. Code, 
title 11, § 25; U.S.C., title 11, § 25; F.C.A., title 
11, § 25 [repealed]; see now 11 U.S.C. § 344), 
that no testimony given by the bankrupt shall 
be offered in evidence against him in any crimi- 
nal proceeding, did not remove the protection 
given by U.S. Const. amend. 5 to refuse to 
answer whenever he could fairly claim that to 
answer might tend to incriminate him. Arnd- 
stein v. McCarthy, 254 U.S. 71, 41S. Ct. 26, 65 
L. Ed. 138, 1920 U.S. LEXIS 1239 (1920), 
rehearing denied, 254 U.S. 379, 41 S. Ct. 136, 
65 L. Ed. 314, 1920 U.S. LEXIS 1149 (1920). 

Detention of defendant without arraignment 
after confession did not render confession inad- 
missible. Van Zandt v. State, 218 Tenn. 187, 402 
S.W.2d 130, 1966 Tenn. LEXIS 637 (1966); Van 
Zandt v. Tennessee, 385 U.S. 884, 87S. Ct. 175, 
17 L. Ed. 2d 111, 1966 U.S. LEXIS 1053 (1966). 

If an inmate is compelled to give testimony 
against himself in a prison disciplinary hear- 
ing, his testimony may not be used against him 
in a subsequent criminal proceeding arising out 
of the same facts which gave rise to the disci- 
plinary hearing. Tinch v. Henderson, 430 F. 
Supp. 964, 1977 U.S. Dist. LEXIS 16801 (M.D. 
Tenn. 1977). 

Since the federal and state constitutions do 
not prohibit an otherwise lawful physical or 
mental examination during discovery proceed- 
ings, it follows that they do not protect a 
defendant’s financial condition from discovery. 
Breault v. Friedli, 610 S.W.2d 134, 1980 Tenn. 
App. LEXIS 391 (Tenn. Ct. App. 1980). 

Defendant who was a target of a grand jury 
investigation did not have a constitutional 
right to a letter informing him of his target 
status prior to his testimony. United States v. 
Myers, 123 F.3d 350, 1997 FED App. 233P, 1997 
U.S. App. LEXIS 20868 (6th Cir. 1997), cert. 
denied, 522 U.S. 1020, 118 S. Ct. 611, 139 L. Ed. 
2d 498, 1997 U.S. LEXIS 7431 (1997). 


69. —Interrogations. 

Where detectives, as part of their investiga- 
tion of homicide, questioned defendant at his 
apartment and defendant voluntarily accompa- 
nied detectives to police headquarters where he 
was further questioned and where he was later 
arrested after finding his fingerprints matched 
those found at the scene of the homicide, his 
statements made to detectives prior to his ar- 
rest and prior to the time he was considered a 
suspect were admissible. Childs v. State, 584 
S.W.2d 783, 1979 Tenn. LEXIS 472 (Tenn. 
1979). 

U.S.C., title 11, § 25 does not automatically 
preclude self-incrimination whether spontane- 
ous or in response to questions put by govern- 
ment officials; the constitutional guarantee is 
only that the witness be not compelled to give 
self-incriminating testimony. United States v. 
Bowden, 579 F. Supp. 337, 1982 U.S. Dist. 
LEXIS 17559 (M.D. Tenn. 1982). 
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Police officers’ display of weapons and shout- 
ing during interrogation did not amount to 
“coercive police activity” rendering defendant’s 
confession involuntary. McCall v. Dutton, 863 
F.2d 454, 1988 U.S. App. LEXIS 17040 (6th Cir. 
1988), cert. denied, 490 U.S. 1020, 109 S. Ct. 
1744, 104 L. Ed. 2d 181, 1989 U.S. LEXIS 1896 
(1989), cert. denied, McCall v. Dutton, 490 U.S. 
1020, 109 S. Ct. 1744, 104 L. Ed. 2d 181, 1989 
U.S. LEXIS 1896 (1989). 

When, during interrogation, officer asked de- 
fendant to explain again “just exactly what 
happened” and defendant responded, “no” and 
attempted to turn off the tape recorder and end 
the interrogation, officers should have termi- 
nated the interview at that time. Admission of 
the contents of the statement as and after 
defendant’s first attempt to turn off the tape 
recorder was plain error. State v. Cauthern, 778 
S.W.2d 39, 1989 Tenn. LEXIS 451 (Tenn. 1989), 
cert. denied, 495 U.S. 904, 110 S. Ct. 1922, 109 
L. Ed. 2d 286, 1990 U.S. LEXIS 2116 (1990), 
affd, 967 S.W.2d 726, 1998 Tenn. LEXIS 161 
(Tenn. 1998), cert. denied, 525 U.S. 967, 119 S. 
Ct. 414, 142 L. Ed. 2d 336, 1998 U.S. LEXIS 
6941 (1998), cert. denied, Tennessee v. Cauth- 
ern, 495 U.S. 904, 110 S. Ct. 1922, 109 L. Ed. 2d 
286, 1990 U.S. LEXIS 2116 (1990). 

Where defendant has invoked his constitu- 
tional right to remain silent when he told the 
detective at the arrest scene that he did not 
have anything to say, but approximately 30 
minutes later different detectives, who may not 
have known he had invoked his right to remain 
silent, took him on a 30-45 minute drive and 
questioned him while retracing the route of his 
escape, after which the defendant confessed to 
the crime, the resumption of questioning after 
only 30 minutes was not a “scrupulous honor- 
ing” of defendant’s right to remain silent, and 
later confession was inadmissible as fruit of the 
poisonous tree. State v. Crump, 834 S.W.2d 265, 
1992 Tenn. LEXIS 358 (Tenn. 1992), cert. de- 
nied, 506 U.S. 905, 113 S. Ct. 298, 121 L. Ed. 2d 
221, 1992 U.S. LEXIS 6318 (1992), appeal 
denied, Walls v. State, — S.W.3d —, 2004 Tenn. 
LEXIS 430 (Tenn. May 10, 2004), cert. denied, 
Tennessee v. Crump, 506 U.S. 905, 113 S. Ct. 
298, 121 L. Ed. 2d 221, 1992 U.S. LEXIS 6318 
(1992). 

Defendant’s request for counsel during police 
interrogation did not extend to interrogation 
session that occurred ten days later when the 
defendant was not in continual police custody 
during the ten days and had the opportunity 
during the ten day period to consult with an 
attorney if he so desired. Kyger v. Carlton, 146 
F.3d 374, 1998 FED App. 178P, 1998 U.S. App. 
LEXIS 38828 (6th Cir. June 5, 1998), cert. 
denied, 525 U.S. 1028, 119 S. Ct. 565, 142 L. 
Ed. 2d 471, 1998 U.S. LEXIS 7770 (U.S. Nov. 
30, 1998). 

Suspect’s comment that he would “just as 
soon have an attorney” while he was being 
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interrogated at the police station was a request 
for counsel and officer’s response that if you’ve 
got “nothing to hide ... you can answer our 
questions” was an inappropriate effort at pres- 
suring the defendant to answer. Kyger v. Carl- 
ton, 146 F.3d 374, 1998 FED App. 178P, 1998 
U.S. App. LEXIS 38828 (6th Cir. June 5, 1998), 
cert. denied, 525 U.S. 1028, 119 S. Ct. 565, 142 
L. Ed. 2d 471, 1998 U.S. LEXIS 7770 (U.S. Nov. 
30, 1998). 

A noncustodial interrogation must be volun- 
tary in order to be admissible. State v. Phillips, 
30 S.W.3d 372, 2000 Tenn. Crim. App. LEXIS 
284 (Tenn. Crim. App. 2000). 

Where defendant charged with rape of a child 
filed a motion to suppress certain statements 
he made to the polygraph examiner after the 
polygraph test, the supreme court of Tennessee 
held that the statements were admissible; de- 
fendant received Miranda warnings, defendant 
executed a written waiver of his constitutional 
rights, and the evidence did not establish, nor 
even suggest, that defendant’s potentially in- 
criminating statements resulted from police 
coercion or overreaching rather than his own 
free will. State of Tennessee v. Benjamin Dam- 
ron, 151 S.W.3d 510, 2004 Tenn. LEXIS 993 
(Tenn. Nov. 23, 2004). 

Although polygraph test results, testimony 
concerning test results, and offers or refusals to 
submit to polygraph tests are not admissible 
into evidence, voluntary statements made be- 
fore, during, or after a polygraph test can be 
admitted, provided that the statements also are 
consistent with other applicable constitutional 
and evidentiary rules. State of Tennessee v. 
Benjamin Damron, 151 S.W.3d 510, 2004 Tenn. 
LEXIS 993 (Tenn. Nov. 23, 2004). 


70. ——Right to Counsel. 

Where the defendant was brought before a 
magistrate and counsel was requested and ap- 
pointed, and secret service agents immediately 
resumed interrogation without counsel which 
resulted in a confession 30 minutes later, the 
defendant had not made a voluntary, knowing 
and intelligent waiver of his right to counsel, 
the request for counsel was for the immediate 
proceedings, the defendant did not initiate any 
of the intercourse between himself and the 
agents, and the defendant’s right to counsel 
and right against self-incrimination were vio- 
lated and the confession should have been sup- 
pressed. United States v. Campbell, 721 F.2d 
578, 1983 U.S. App. LEXIS 15042 (6th Cir. 
1983). 

Defendant’s statement to interrogating offic- 
ers that, “I'd like to call a lawyer before I 
discuss that,” was an unequivocal request, and 
was sufficient to invoke defendant’s right to 
have counsel present during the interrogation. 
State v. Tidwell, 775 S.W.2d 379, 1989 Tenn. 
Crim. App. LEXIS 211 (Tenn. Crim. App. 1989). 

Assuming defendant’s request, during inter- 
rogation, for counsel was equivocal, the inter- 
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rogation following the equivocal request should 
have been strictly limited to a clarification of 
whether the defendant was invoking his right 
to have counsel present during interrogation. 
Any statement taken by the prosecution follow- 
ing an equivocal request for counsel, but before 
the request is clarified as an effective waiver of 
counsel, violates Miranda. State v. Tidwell, 775 
S.W.2d 379, 1989 Tenn. Crim. App. LEXIS 211 
(Tenn. Crim. App. 1989). 

The right to counsel in aid of a person’s fifth 
amendment privilege not to incriminate him- 
self arises only during custodial interrogation 
because of the peculiar hazards there pre- 
sented. State v. McCormick, 778 S.W.2d 48, 
1989 Tenn. LEXIS 454 (Tenn. 1989), cert. de- 
nied, 494 U.S. 1039, 110 S. Ct. 1503, 108 L. Ed. 
2d 638, 1990 U.S. LEXIS 13886 (1990), cert. 
denied, McCormick v. Tennessee, 494 U.S. 
1039, 110 S. Ct. 1503, 108 L. Ed. 2d 638, 1990 
U.S. LEXIS 1386 (1990). 

A confession made after a request for counsel 
is admissible only if the accused initiates fur- 
ther discussion with the police and knowingly 
and voluntarily waives his Miranda rights. 
State v. O’Guinn, 786 S.W.2d 243, 1989 Tenn. 
Crim. App. LEXIS 634 (Tenn. Crim. App. 1989). 

Previous request for counsel did not preclude 
further questioning when the defendant had 
been released from continuous custody. State v. 
Kyger, 787 S.W.2d 13, 1989 Tenn. Crim. App. 
LEXIS 690 (Tenn. Crim. App. 1989), rehearing 
denied, — S.W.2d —, 1989 Tenn. Crim. App. 
LEXIS 757 (Tenn. Crim. App. Oct. 24, 1989). 

Decision by defendant, who had been miran- 
dized in prior custodial setting, to voluntarily 
turn herself in, waive her Miranda rights, and 
make a statement without the benefit of coun- 
sel were indicative of a break in custody and 
constituted a nullification of her original re- 
quest for counsel. State v. Furlough, 797 S.W.2d 
631, 1990 Tenn. Crim. App. LEXIS 293 (Tenn. 
Crim. App. 1990), subsequent appeal, — S.W.2d 
—, 1993 Tenn. Crim. App. LEXIS 769 (Tenn. 
Crim. App. 1993). 

After the right to counsel has been asserted 
by an accused, even if a conversation is initi- 
ated by him after he has expressed his desire to 
deal with the police only through counsel, 
where re-interrogation follows, the burden re- 
mains upon the prosecution to show that sub- 
sequent events indicated a waiver of the right 
under U.S. Const. amend. 5 to have counsel 
present during the interrogation. State v. 
Bates, 804 S.W.2d 868, 1991 Tenn. LEXIS 44 
(Tenn. 1991), rehearing denied, — S.W.2d —, 
1991 Tenn. LEXIS 82 (Tenn. Feb. 25, 1991), 
cert. denied, 502 U.S. 841, 112 S. Ct. 131, 116 L. 
Ed. 2d 98, 1991 U.S. LEXIS 4994 (1991), cert. 
denied, Bates v. Tennessee, 502 U.S. 841, 112 S. 
Ct. 131, 116 L. Ed. 2d 98, 1991 U.S. LEXIS 
4994 (1991). 

Government’s assertion of a defendant-initi- 
ated conversation waiving triggered Miranda 
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rights was belied by the succeeding three-week 
period of silence during which defendant did 
nothing to evince his willingness or desire to 
speak about his case, rendering government’s 
subsequent interrogation without counsel 
present unconstitutional. United States v. 
Whaley, 13 F.3d 963, 1994 FED App. 4P, 1994 
U.S. App. LEXIS 371 (6th Cir. 1994). 

Under both U.S. Const. amend. 5 and Tenn. 
Const. art. I, § 9, an accused must articulate a 
desire to have counsel present sufficiently 
clearly that a reasonable police officer would 
understand the statement to be a request for an 
attorney; therefore, defendant failed to invoke 
the right to counsel by making several equivo- 
cal requests to an unidentified police officer 
before questioning began. State v. Saylor, 117 
S.W.3d 239, 2003 Tenn. LEXIS 861, (Tenn. 
Sept. 30, 2003), cert. denied, Saylor v. Tennes- 
see, 540 U.S. 1208, 124 S. Ct. 1488, 158 L. Ed. 
2d 133, 2004 U.S. LEXIS 1500 (2004). 

In a sexual battery and assault case, involv- 
ing defendant, a doctor, and 11 different female 
patients, defendant’s inquiry, “Should I have a 
lawyer?” did not suffice to invoke his right to 
counsel under Miranda, and defendant’s state- 
ment to police was admissible. State v. Denton, 
— §.W.3d —, 2003 Tenn. Crim. App. LEXIS 907 
(Tenn. Crim. App. Oct. 28, 2003). 

Although admission of defendant’s confession 
was erroneous because he requested counsel at 
his arraignment and before he had the oppor- 
tunity to consult with his counsel, he was 
interrogated, the error was harmless because 
he admitted that he created forged checks and 
provided false identification to aid in cashing 
them. State v. McWhorter, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1250 (Tenn. Crim. 
App. Dec. 6, 2005). 

Defendant was not entitled to relief on her 
argument that her request for an attorney was 
denied during an interview pursuant to U.S. 
Const. amend. 5 and Tenn. Const. art. I, § 9, 
because the trial court held that she neither 
invoked her right to counsel, nor was prevented 
from doing so. State v. Kirk, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1068 (Tenn. Crim. 
App. Sept. 30, 2005). 

Defendant was not denied his fifth amend- 
ment rights, where his question to an officer 
during interrogation was not an unequivocal 
request for an attorney because his primary 
concern was being able to talk to his co-defen- 
dant and, after being granted permission to do 
so, defendant asked the officer whether the 
interview could continue if he met with an 
attorney. State v. Whited, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 202 (Tenn. Crim. App. 
Mar. 7, 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 793 (Tenn. Aug. 28, 2006). 

Counsel was not ineffective for failing to 
adequately advise the petitioner of the conse- 
quences of his guilty plea because counsel tes- 
tified that she explained the sentencing range 
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to the petitioner, and the petitioner acknowl- 
edged that the trial court explained that the 
sentence for second degree murder for a first 
time offender was 15 to 25 years. Ewing v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. May 22, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
868 (Tenn. 2006). 

Counsel was not ineffective for failing to 
adequately advise the petitioner of the nature 
of the evidence the state intended to present at 
trial because the petitioner was informed of the 
state’s intention not to use his statement on 
several occasions, and, thus, had ample oppor- 
tunity to make a “voluntary and intelligent 
choice” to plead guilty. Counsel felt that the 
state’s use of the petitioner’s statement was of 
minor import, and, consequently did not spend 
a great deal of time debating the issue or 
discussing it with the petitioner. Ewing v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. May 22, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
868 (Tenn. 2006). 

Counsel was not ineffective for “coercing” the 
petitioner to plead guilty because there was 
nothing to indicate that counsel’s setting up the 
meeting between the petitioner and his parents 
was deficient or inadequate representation, 
and the meeting gave the petitioner more time 
and the benefit of additional perspectives from 
which to consider his options. Ewing v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 408 
(Tenn. Crim. App. May 22, 2006), appeal de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 868 
(Tenn. 2006). 

In defendant’s murder case, the court did not 
err by denying a motion to suppress defen- 
dant’s confession where there was nothing to 
suggest that defendant’s waiver of his right to 
counsel was anything but knowing, intelligent, 
and voluntary. Defendant was aware of his 
right to remain silent, his right to an attorney, 
and the fact that any statements made by him 
at that time could be used by the State against 
him in any future legal proceedings. State v. 
Thomas, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 410 (Tenn. Crim. App. May 22, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
791 (Tenn. 2006). 

Counsel was not ineffective for failing to 
explain an Alford plea to the petitioner because 
the petitioner’s Alford plea to second degree 
murder was voluntary as he responded appro- 
priately to the court’s questions during the 
lengthy and detailed colloquy, answering, 
among other things, that he understood the 
various constitutional rights he was giving up 
by pleading guilty, was fully satisfied with 
counsel’s representation, and understood the 
guilty plea agreement. Sims v. State, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 413 (Tenn. 
Crim. App. May 30, 2006), appeal denied, — 
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S.W.3d —, 2006 Tenn. LEXIS 1062 (Tenn. 
2006). 

Defendant’s waiver of his fifth and sixth 
amendment rights to counsel during question- 
ing was valid because defendant’s statement, “I 
guess I need a lawyer, don’t I,” did not consti- 
tute an unambiguous request for an attorney, 
defendant read the waiver of rights form aloud 
without any apparent difficulty, and he ac- 
knowledged that he read and signed the waiver 
before making his statement, that he was fa- 
miliar with the Miranda warning, and that he 
knew he had the right to remain silent or to 
have a lawyer present. State v. Sanders, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 958 
(Tenn. Crim. App. Dec. 6, 2006). 


71. —Confession. 

Where immediately after the shooting the 
accused in a murder prosecution ran into the 
street, waved down a police car, told police he 
had shot the victim, got into police car and upon 
request turned gun over to police, statements of 
accused were spontaneous ones not made in 
custodial interrogation and were not barred by 
U.S. Const. amend. 5. Brewer v. State, 4 Tenn. 
Crim. App. 265, 470 S.W.2d 47, 1970 Tenn. 
Crim. App. LEXIS 496 (Tenn. Crim. App. 1970). 

Where the trial judge expressly found, con- 
sidering the totality of the circumstances relat- 
ing to the defendant’s confession, that the con- 
fession was voluntarily given, the reviewing 
courts are bound to accept that determination 
unless the evidence in the record preponderates 
against that finding. State v. Kelly, 603 S.W.2d 
726, 1980 Tenn. LEXIS 486 (Tenn. 1980). 

Where police officer advised defendant that, 
if he had committed the crime, his chances for 
probation would be better if he confessed, and 
that, while the police officer himself could not 
do it, he would ask the district attorney not to 
resist probation, such statement or promise did 
not make the confession inadmissible. State v. 
Kelly, 603 S.W.2d 726, 1980 Tenn. LEXIS 486 
(Tenn. 1980). 

A corollary issue to the competency of a 
confession is whether the accused has sufficient 
mental capability to comprehend and waive his 
constitutional rights. State v. Green, 613 
S.W.2d 229, 1980 Tenn. Crim. App. LEXIS 348 
(Tenn. Crim. App. 1980). 

Mental incapacity which does not render one 
incompetent to be a witness does not render his 
confession incompetent. State v. Green, 613 
S.W.2d 229, 1980 Tenn. Crim. App. LEXIS 348 
(Tenn. Crim. App. 1980). 

Where defendant was advised of his Miranda 
rights, stated he would rather not talk to police, 
yet, upon being asked “You’d rather not talk 
with us?” began confessing to the crime, ensu- 
ing statements were freely and voluntarily 
given. State v. Caldwell, 656 S.W.2d 894, 1983 
Tenn. Crim. App. LEXIS 407 (Tenn. Crim. App. 
1983). 
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Even though an arrest was illegal, a confes- 
sion need not be suppressed if it was voluntary 
under U.S. Const. amend. 5, and there were 
sufficient intervening circumstances to break 
the causal connection between the illegal arrest 
and the confession, so that the confession was 
sufficiently an act of free will to purge the 
primary taint. State v. Burtis, 664 S.W.2d 305, 
1983 Tenn. Crim. App. LEXIS 427 (Tenn. Crim. 
App. 1983). 

Evidence derived from an uncoerced confes- 
sion illegally obtained through a fifth amend- 
ment violation may be admissible notwith- 
standing whether the confession was or should 
have been suppressed. State v. Kyger, 787 
S.W.2d 13, 1989 Tenn. Crim. App. LEXIS 690 
(Tenn. Crim. App. 1989), rehearing denied, — 
S.W.2d —, 1989 Tenn. Crim. App. LEXIS 757 
(Tenn. Crim. App. Oct. 24, 1989). 

The defendant’s confession, obtained after 
proper administration of Miranda warnings, 
was admissible at trial even though a prior 
incriminating statement was obtained in viola- 
tion of U.S. Const. amend. 5 and Tenn. Const. 
art. I,§ 9. State v. Smith, 834 S.W.2d 915, 1992 
Tenn. LEXIS 360 (Tenn. 1992). 

Trial court properly precluded admission of a 
confession where the defendant had gone to 
police seeking “protective custody” because he 
was threatened by rape victim’s father and was 
then interrogated and gave statements after he 
had made a request for counsel. State v. Mosier, 
888 S.W.2d 781, 1994 Tenn. Crim. App. LEXIS 
465 (Tenn. Crim. App. 1994). 


72. ——Under the Influence of Drugs or 
Alcohol. 

Defendant’s confession is not rendered inad- 
missible by the mere fact that he was under the 
influence of drugs at that time, provided the 
accused was capable of making a narrative of 
past events or of stating his own participation 
in the crime. Williams v. State, 491 S.W.2d 862, 
1972 Tenn. Crim. App. LEXIS 275 (Tenn. Crim. 
App. 1972); Peabody v. State, 556 S.W.2d 547, 
1977 Tenn. Crim. App. LEXIS 291 (Tenn. Crim. 
App. 1977). 

Blood alcohol content is a factor for the trial 
court to consider in determining whether or not 
intoxication prevents a free and voluntary 
waiver of rights; and whether or not a confes- 
sion was the product of a free mind and rational 
intellect. Lowe v. State, 584 S.W.2d 239, 1979 
Tenn. Crim. App. LEXIS 261 (Tenn. Crim. App. 
1979). 

The general rule is that a confession is ad- 
missible even though it was made at a time 
when the accused was under the influence of 
narcotic drugs or alcohol, if at that time the 
accused was capable of making a narrative of 
past events or of stating his own participation 
in the crime. State v. Green, 613 S.W.2d 229, 
1980 Tenn. Crim. App. LEXIS 348 (Tenn. Crim. 
App. 1980). 
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Although a doctor testified that the defen- 
dant’s medication for Parkinson’s disease could 
have a truth serum-type effect and that one 
might reveal information they normally would 
withhold, no evidence indicated that such oc- 
curred where defendant was read the Miranda 
rights and did not seem confused or under the 
influence of any intoxicant. State v. Turner, 30 
S.W.3d 355, 2000 Tenn. Crim. App. LEXIS 89 
(Tenn. Crim. App. 2000), appeal denied, — 
S.W.3d —, 2000 Tenn. LEXIS 479 (Tenn. Sept. 
5, 2000). 

Defendant’s statement was voluntary where, 
although he admitted taking Xanax several 
hours earlier, he was mentally aware and re- 
sponsive, he appeared to understand the ques- 
tions and did not “doze off,” and the waiver and 
the tape-recorded statements supported the 
trial court’s findings that defendant acted vol- 
untarily and free of coercion when he essen- 
tially confessed to killing the victim and asport- 
ing with some of his property. State v. Brewster, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 269 
(Tenn. Crim. App. Mar. 24, 2005), substituted 
opinion, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 326 (Tenn. Crim. App. Apr. 5, 2005). 

Court properly admitted a statement where a 
detective testified that defendant might have 
been preparing to “shoot up” drugs at the time 
of his arrest, but he was unsure if defendant 
had already done so, defendant did not appear 
to be under the influence of any intoxicating 
substance, and he signed a waiver of his rights. 
State v. McGowen, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 913 (Tenn. Crim. App. Aug. 
18, 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 1228 (Tenn. 2005). 


73. ——Voluntariness. 

Federal due process, as delineated in the fifth 
and fourteenth amendments, did not require a 
state trial judge to conduct a hearing on the 
voluntariness of the defendant’s confession in a 
situation in which the defendant had made no 
contemporaneous challenge to the use as evi- 
dence of that confession by the state. Cagle v. 
Davis, 520 F. Supp. 297, 1980 U.S. Dist. LEXIS 
16804 (E.D. Tenn. 1980), affd without opinion, 
663 F.2d 1070, 1981 U.S. App. LEXIS 11414 
(6th Cir. Tenn. 1981), aff'd, Cagle v. Davis, 663 
F.2d 1070, 1981 U.S. App. LEXIS 11414 (6th 
Cir. Tenn. 1981). 

A police misrepresentation alone does not 
invalidate an otherwise voluntary confession. 
State v. Stearns, 620 S.W.2d 92, 1981 Tenn. 
Crim. App. LEXIS 362 (Tenn. Crim. App. 1981). 

In determining the voluntariness of a state- 
ment, the court determines whether or not the 
self-incrimination of the defendant was 
brought about by the promises of his interroga- 
tors. Arnold v. Dutton, 602 F. Supp. 115, 1984 
U.S. Dist. LEXIS 17645 (M.D. Tenn. 1984). 

Although defendant was in a custodial envi- 
ronment at the time of his statements, the 
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environment was not oppressive or coercive 
and defendant’s confession was voluntarily and 
knowingly made. United States v. Rigsby, 943 
F.2d 631, 1991 U.S. App. LEXIS 20599 (6th Cir. 
1991), cert. denied, 503 U.S. 908, 112 S. Ct. 
1269, 117 L. Ed. 2d 496, 1992 U.S. LEXIS 1444 
(1992). 

In a prosecution for aggravated sexual as- 
sault, defendant was not compelled to make 
incriminating statements to a counselor by a 
social worker whose advice to him to seek 
counseling did not promise leniency or threaten 
him with prosecution. State v. Smith, 933 
S.W.2d 450, 1996 Tenn. LEXIS 836 (Tenn. 
1996). 

Coercive police activity is a necessary predi- 
cate to the finding that a confession is not 
voluntary. United States v. Tucker, 57 F. Supp. 
2d 503, 1999 U.S. Dist. LEXIS 10957 (W.D. 
Tenn. 1999). 

The court did not err in finding sufficient 
coercion and promises of leniency by state ac- 
tors to overbear the defendant’s will and render 
defendant’s statements involuntary since the 
interrogator’s transcript included: (1) Misrep- 
resentation by an investigator; (2) Numerous 
steadfast denials by the defendant; (3) State- 
ments that law enforcement officials would be 
involved if defendant did not confess; and (4) 
Promises of treatment for the defendant and 
the stepchild only if defendant fully confessed. 
State v. Phillips, 30 S.W.3d 372, 2000 Tenn. 
Crim. App. LEXIS 284 (Tenn. Crim. App. 2000). 

The legal theory that the voluntariness of a 
statement is only an issue when a statement is 
given during custodial interrogation is clearly 
incorrect. State v. Smith, 42 S.W.3d 101, 2000 
Tenn. Crim. App. LEXIS 398 (Tenn. Crim. App. 
2000). 

No proof was introduced during the suppres- 
sion hearing that defendant’s statement was 
the result of the kind of coercive police activity 
that is a necessary predicate to finding that a 
confession is not voluntary. State v. Smith, 42 
S.W.3d 101, 2000 Tenn. Crim. App. LEXIS 398 
(Tenn. Crim. App. 2000). 

Court properly admitted a 17-year-old defen- 
dant’s confession where he was 17, he could 
read and write, he understood the Miranda 
warnings, he had some familiarity with the 
criminal justice system, and there was no indi- 
cation that he was either intoxicated or suffered 
any diminished mental capacity. State v. South- 
ers, — S.W.3d —, 2005 Tenn. Crim. App. LEXIS 
328 (Tenn. Crim. App. Apr. 7, 2005), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 960 
(Tenn. Oct. 24, 2005). 

Defendant’s confession was voluntary where 
he was sufficiently apprised of his rights and 
waived those rights, he did not appear to be 
under the influence of drugs when he gave his 
statements, he did not appear to be sleepy, and 
officers did not threaten him or promise him 
anything in return for his confession; in addi- 
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tion, although he was only 17 years old, he lied 
to police, telling them he was 18, and he ap- 
peared to be mature for his age. State v. Nor- 
wood, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 597 (Tenn. Crim. App. June 16, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
1149 ( Tenn. 2005). 

Investigators’ statements concerning the fact 
that defendant might be a suspect to murder 
and robbery and the possibility that defendant 
would be prosecuted along with his companion 
did not render defendant’s statement to police 
as to his role in the crimes involuntary or 
“compelled” in violation of U.S. Const. amend. 5 
or Tenn. Const. art. I, § 9. State v. Shears, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1013 
(Tenn. Crim. App. Sept. 7, 2005). 

Confession was voluntary where a detective 
read the waiver of rights form to defendant in 
addition to allowing him to read it, no promises 
or threats were made, and defendant told sev- 
eral conflicting stories before admitting that he 
shot the victim. State v. Hayes, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 372 (Tenn. Crim. 
App. May 4, 2006). 

Trial court properly denied defendant’s mo- 
tion to suppress a statement made to the police 
because the warnings given to defendant, al- 
though not precisely worded like Miranda, suf- 
ficiently apprised defendant of her rights, and 
the police officer’s promises of leniency were not 
so overbearing as to render defendant’s will to 
resist non-existent. State v. Daniel, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 834 (Tenn. 
Crim. App. Oct. 30, 2006), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 291 (Tenn. 2007). 

Trial court properly denied defendant’s mo- 
tion to suppress the statements he made to 
police officers after he was arrested in his home 
because, inter alia: (1) The officers had probable 
cause to arrest defendant because a co-defen- 
dant had told the officers that defendant had 
been driving the co-defendants on the night of 
the shooting while they were armed and de- 
scribed shooting the two victims; (2) Even 
though the officers violated defendant’s U.S. 
Const. amend. 4 rights by entering defendant’s 
home without a search warrant or consent, the 
unconstitutional entry did not trigger the ex- 
clusionary rule or otherwise require the sup- 
pression of defendant’s subsequent statements; 
and (3) Defendant’s statements were the prod- 
uct of a custodial interrogation, and he was 
given Miranda warnings. State v. Fulgham, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 976 
(Tenn. Crim. App. Dec. 18, 2006), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 412 
(Tenn. Apr. 16, 2007). 

In defendant’s child abuse case, defendant 
voluntarily waived her Miranda rights and 
voluntarily confessed because an officer testi- 
fied that she advised defendant that “she could 
talk to us if she wanted to and she could stop 
talking at any time once she decided to talk, 
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and if she wanted an attorney present she could 
have an attorney present with her,” and defen- 
dant stated that she understood her rights and 
wanted to talk to the officers; additionally, at no 
time did any officer ever “threaten, coerce or 
intimidate” defendant in order to obtain a con- 
fession. State v. Freeman, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 122 (Tenn. Crim. App. 
Feb. 6, 2007). 

Defendant’s confession was voluntary be- 
cause officers gave defendant an opportunity to 
go to the restroom or have something to drink, 
and defendant’s request to give his written 
statement later was not a clear and unequivo- 
cal expression that he wished to remain silent; 
to the contrary, defendant’s comment indicated 
that he was willing to continue his statement, 
just at another time. State v. Downey, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 128 (Tenn. 
Crim. App. Feb. 13, 2007). 


74, ——Burden of Proof. 

The state need only prove by a preponder- 
ance of the evidence that the constitutional 
standards were met in obtaining a confession. 
State v. Stearns, 620 S.W.2d 92, 1981 Tenn. 
Crim. App. LEXIS 362 (Tenn. Crim. App. 1981). 


75. —Right to Silence. 

State statute providing that if defendant de- 
sires to testify he must do so before any other 
testimony for the defense is heard, violates 
defendant’s right to remain silent. Brooks v. 
Tennessee, 406 U.S. 605, 92 S. Ct. 1891, 32 L. 
Ed. 2d 358, 1972 U.S. LEXIS 48 (1972). 

While a defendant has the right to assert his 
privilege against self-incrimination at a proba- 
tion revocation hearing and to refuse to testify, 
such silence on his part cannot be used as a 
shield to aid him in skirting his duty to fully 
cooperate with the court in ferreting out the 
facts in question. Barker v. State, 483 S.W.2d 
586, 1972 Tenn. Crim. App. LEXIS 329 (Tenn. 
Crim. App. 1972). 

Where the defendant, who was advised of his 
constitutional rights to remain silent and to 
have an attorney present, confessed to a mur- 
der and then made oral statements concerning 
a rape, he could not object to the admission of 
the oral statements. McPherson v. State, 562 
S.W.2d 210, 1977 Tenn. Crim. App. LEXIS 251 
(Tenn. Crim. App. 1977). 

Where defendant at his arrest gave the police 
an exculpatory statement and at trial testified 
to an exculpatory version of events, his consti- 
tutional right to remain silent was not violated 
by the prosecution’s use of his post-arrest si- 
lence to challenge that exculpatory defense. 
Ware v. State, 565 S.W.2d 906, 1978 Tenn. 
Crim. App. LEXIS 295 (Tenn. Crim. App. 1978). 

A defendant has a constitutional right to 
remain silent in the face of accusations against 
him and the prosecution may not ordinarily use 
at trial the fact that a defendant stood mute or 
claimed his privilege in the face of accusations. 
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Head v. State, 570 S.W.2d 362, 1978 Tenn. 
Crim. App. LEXIS 321 (Tenn. Crim. App. 1978). 

In extreme cases, evidence of silence is ad- 
missible when silence is inconsistent with ex- 
culpatory trial testimony. Head v. State, 570 
S.W.2d 362, 1978 Tenn. Crim. App. LEXIS 321 
(Tenn. Crim. App. 1978). 

Where defendant’s silence at the time of 
arrest was blatantly inconsistent with his tes- 
timony, that he was being held captive after a 
bank robbery and forced to assist the robber in 
evading capture, the jury was entitled to test 
the truth of defendant’s trial testimony in the 
light of his conduct in remaining silent when 
allegedly rescued by the police, and cross-ex- 
amination of defendant on his silence was not 
error. Head v. State, 570 S.W.2d 362, 1978 
Tenn. Crim. App. LEXIS 321 (Tenn. Crim. App. 
1978). 

An accused is not required to make a state- 
ment when questioned by officers and the exer- 
cise of the right to remain silent or confer with 
counsel may not be used against him on trial. 
Drake v. State, 576 S.W.2d 593, 1978 Tenn. 
Crim. App. LEXIS 339 (Tenn. Crim. App. 1978). 

It was error for the state to show defendant’s 
refusal to make a statement and saying he 
wanted his lawyer after being given his 
Miranda warnings. Drake v. State, 576 S.W.2d 
593, 1978 Tenn. Crim. App. LEXIS 339 (Tenn. 
Crim. App. 1978). 

Where defendant took the stand and stated 
that she was forced to engage in the armed 
robberies because of threats made against her 
and her children and on cross-examination she 
was asked why she did not mention this to 
police, there was no violation of her fifth 
amendment right to remain silent. State v. 
Kennedy, 595 S.W.2d 836, 1979 Tenn. Crim. 
App. LEXIS 311 (Tenn. Crim. App. 1979). 

A jury is not entitled to draw any inferences 
from the decision of a witness to exercise his 
constitutional privilege against self-incrimina- 
tion, whether those inferences be favorable to 
the prosecution or the defense. State v. Dicks, 
615 S.W.2d 126, 1981 Tenn. LEXIS 436 (Tenn. 
1981), cert. denied, 454 U.S. 933, 102 S. Ct. 431, 
70 L. Ed. 2d 240 (1981), cert. denied, Dicks v. 
Tennessee, 454 U.S. 933, 102 S. Ct. 431, 70 L. 
Ed. 2d 240 (1981). 

It is not error to refuse to force a witness to 
take the stand to claim his privilege against 
self-incrimination in front of a jury, and the 
jury may not draw inferences from the decision 
of a witness to exercise his constitutional privi- 
lege against self-incrimination. State v. Harris, 
839 S.W.2d 54, 1992 Tenn. LEXIS 348 (Tenn. 
1992), modified and rehearing denied, — 
S.W.2d —, 1992 Tenn. LEXIS 557 (Tenn. Sept. 
8, 1992), cert. denied, 507 U.S. 954, 113 S. Ct. 
1368, 122 L. Ed. 2d 746, 1993 U.S. LEXIS 1703 
(1993), cert. denied, Harris v. Tennessee, 507 
U.S. 954, 113 S. Ct. 1368, 122 L. Ed. 2d 746, 
1993 U.S. LEXIS 1703 (1993). 


285 


Defendant’s rights under U.S. Const. amend. 
5, and Tenn. Const. art. I, § 9 were not violated 
when the trial court relied, in part, on defen- 
dant’s assertion of these rights at sentencing 
when defendant refused to answer whether 
defendant molested children in the past; the 
trial court did not draw any adverse inferences 
about the facts of the crime from defendant’s 
refusal to answer, candor was a relevant factor 
in assessing a defendant’s potential for reha- 
bilitation, and the lack of candor militated 
against the grant of probation. State v. Souder, 
105 S.W.3d 602, 2002 Tenn. Crim. App. LEXIS 
986 (Tenn. Crim. App. 2002), application de- 
nied, — S.W.3d —, 2003 Tenn. LEXIS 269 
(Tenn. Mar. 17, 2003). 

Court did not violate defendant’s right to 
remain silent by compelling him to speak in 
front of witnesses where the utterances consti- 
tuted voice exemplars. As such, the statements 
made by defendant did not rise to the level of 
testimony and did not violate his right to re- 
main silent. State v. Cates, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 1126 (Tenn. Crim. 
App. Dec. 20, 2004). 

Trial court properly denied the mother’s mo- 
tion to continue the termination hearing until 
after the date for her criminal trial because 
requiring her to choose between (1) Testifying 
at the termination hearing, thereby opening 
herself up to the possibility that her testimony 
would be used against her in the related crimi- 
nal matter, or (2) Keeping silent, thereby per- 
mitting the trial court to draw an adverse 
inference from her refusal to testify, did not 
unduly burden the Fifth Amendment employ- 
ment of silence as to make the decision to 
testify involuntary. State Dep’t of Children’s 
Servs. v. F.R.G., — S.W.3d —, 2007 Tenn. App. 
LEXIS 87 (Tenn. Ct. App. Feb. 16, 2007), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 514 
(Tenn. May 21, 2007). 

In a child rape case, counsel was not ineffec- 
tive for failing to inform defendant of his right 
not to testify because counsel testified that he 
did tell defendant that he had a right not to 
testify, and that he and defendant discussed the 
right not to testify and the fact that defendant’s 
exercise of that right could not be held against 
him; defendant agreed with counsel’s decision 
to call him as a witness. Raymond Writer v. 
State of Tennessee, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 233 (Tenn. Crim. App. Mar. 
14, 2007). 

State properly used defendant’s pre-arrest 
silence to impeach defendant’s trial testimony 
and therefore defendant’s due process rights 
were not violated because defendant testified 
that he was not in custody at the time of his 
pre-arrest silence and the silence occurred 
three days prior to his arrest; the record did not 
indicate that defendant had been arrested at 
the time of his silence or that Miranda warn- 
ings had been issued, and nor did the record 


AMENDMENTS 


Amend. 5 


indicate that defendant invoked his Miranda 
rights in denying knowledge of the robbery. 
State v. Meacham, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 312 (Tenn. Crim. App. Apr. 
19, 2007). 


76. —-—Comment on Failure to Testify. 

In prosecution in state court against union 
business agent and his assistant cross-exami- 
nation of defendants as to whether they had 
invoked fifth amendment before senate investi- 
gating committee was not prejudicial error 
where court, upon objection of counsel, imme- 
diately instructed jury to disregard that ques- 
tion. Smith v. State, 205 Tenn. 502, 327 S.W.2d 
308, 1959 Tenn. LEXIS 390 (1959), cert. denied, 
Smith v. Tennessee, 361 U.S. 930, 80S. Ct. 372, 
4 L. Ed. 2d 354, 1960 U.S. LEXIS 1785 (1960), 
rehearing denied, Smith v. Tennessee, 361 U.S. 
973, 80 S. Ct. 585, 4 L. Ed. 2d 552 (1960). 

Admission of testimony that defendant after 
arriving at police station asked and received 
permission to make three phone calls was not 
reversible error where court instructed jury 
that defendant was not required to testify 
against himself and that no inference could be 
drawn from his failure to take stand and no 
comment was made on the matter by the pros- 
ecution. State v. Flanagan, 223 Tenn. 134, 443 
S.W.2d 25, 1969 Tenn. LEXIS 482 (1969). 

Argument of district attorney general in bur- 
glary prosecution constituted reversible error 
where its import was that failure of defendant, 
who did not take witness stand, to testify how 
he obtained check allegedly taken in burglary 
would justify jury in drawing unfavorable con- 
clusion therefrom. Huckaby v. State, 3 Tenn. 
Crim. App. 84, 457 S.W.2d 872, 1970 Tenn. 
Crim. App. LEXIS 446 (1970). 

Argument which was restricted to defen- 
dant’s failure to offer witnesses did not impinge 
upon his constitutional rights. McCracken v. 
State, 489 S.W.2d 48, 1972 Tenn. Crim. App. 
LEXIS 290 (Tenn. Crim. App. 1972). 

Where a defendant on trial for first degree 
murder did not testify, comment in the closing 
argument by the state to the effect that the fact 
that the defendant had a gun on the night of the 
homicide was uncontradicted did not violate 
§ 40-2403 (now § 40-17-103) or defendant’s 
rights against self-incrimination under the U. 
S. Const. amend. 5, or under Tenn. Const. art. I, 
§ 9. Wright v. State, 512 S.W.2d 650, 1974 
Tenn. Crim. App. LEXIS 290 (Tenn. Crim. App. 
1974). 

Although the privilege against self-incrimi- 
nation precludes a prosecutor’s comment on a 
defendant’s failure to testify, it does not prevent 
the prosecutor from arguing that the prosecu- 
tion’s evidence is uncontradicted. Hensley v. 
Rose, 429 F. Supp. 75, 1975 U.S. Dist. LEXIS 
16019 (E.D. Tenn. 1975), affd without opinion, 
549 F.2d 801 (6th Cir. 1976), affd, Hensley v. 
Rose, 549 F.2d 801 (6th Cir. 1976), cert. denied, 


Amend. 5 


Hensley v. Rose, 431 U.S. 922, 97 S. Ct. 2198, 
53 L. Ed. 2d 235, 1977 U.S. LEXIS 1858 (1977). 

Where defendant failed to testify, and pros- 
ecutor argued in his final summation that the 
prosecution’s evidence was uncontradicted, the 
prosecutor’s argument was not a prohibited 
comment on the defendant’s failure to testify. 
Hensley v. Rose, 429 F. Supp. 75, 1975 U.S. 
Dist. LEXIS 16019 (E.D. Tenn. 1975), affd 
without opinion, 549 F.2d 801 (6th Cir. 1976), 
affd, Hensley v. Rose, 549 F.2d 801 (6th Cir. 
1976), cert. denied, Hensley v. Rose, 431 U.S. 
922, 97S. Ct. 2193, 53 L. Ed. 2d 235, 1977 U.S. 
LEXIS 1858 (1977). 

Where pretrial silence of defendants was not 
patently inconsistent with their testimony at 
the trial, it was error for district attorney 
general to show defendants’ pretrial silence 
and to then comment, in argument, on failure of 
the defendants “to tell their story” prior to trial. 
Braden v. State, 534 S.W.2d 657, 1976 Tenn. 
LEXIS 602 (Tenn. 1976). 

Where the state elicited from a police witness 
the fact of the defendant’s silence at the time he 
surrendered himself to police custody, this con- 
stituted improper comment on defendant’s con- 
stitutional right to remain silent. Honeycutt v. 
State, 544 S.W.2d 912, 1976 Tenn. Crim. App. 
LEXIS 339 (Tenn. Crim. App. 1976). 

Police officer’s testimony as to defendant’s 
sudden refusal to answer questions during in- 
terrogation, after initial willingness to talk, 
was not prejudicial to defendant, and its intro- 
duction was not error. Hembree v. State, 546 
S.W.2d 235, 1976 Tenn. Crim. App. LEXIS 307, 
99 A.L.R.3d 586 (Tenn. Crim. App. 1976). 

Prosecutor’s closing argument comment that 
no proof whatsoever was presented by the de- 
fendant did not constitute a comment on his 
failure to testify. State v. Livingston, 607 
S.W.2d 489, 1980 Tenn. Crim. App. LEXIS 322 
(Tenn. Crim. App. 1980). 

Any adverse comment upon the failure of a 
defendant to testify in his own behalf, made by 
the state’s attorney in his argument before the 
jury constitutes reversible error upon objection 
made when the trial judge does not promptly 
require counsel to desist and does not properly 
instruct the jury accordingly. State v. Hale, 672 
S.W.2d 201, 1984 Tenn. LEXIS 931 (Tenn. 
1984). 

Prosecutor’s statement that defendant could 
have explained his story to the jury did not, in 
light of the comments by defense counsel, in- 
fringe upon defendant’s fifth amendment 
rights. United States v. Robinson, 485 U.S. 25, 
108 S. Ct. 864, 99 L. Ed. 2d 23, 1988 USS. 
LEXIS 942 (1988). 

There is no violation of the privilege against 
self-incrimination where a prosecutor’s refer- 
ence to the defendant’s opportunity to testify is 
a fair response to a claim made by defendant or 
his counsel. United States v. Robinson, 485 U.S. 
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25, 108 S. Ct. 864, 99 L. Ed. 2d 23, 1988 US. 
LEXIS 942 (1988). 

U.S. Const. amend. 5 prohibits a prosecutor 
from commenting upon a defendant’s failure to 
testify. State v. Shepherd, 862 S.W.2d 557, 1992 
Tenn. Crim. App. LEXIS 833 (Tenn. Crim. App. 
1992), rehearing denied, 862 S.W.2d 557, 1992 
Tenn. Crim. App. LEXIS 894 (Tenn. Crim. App. 
1992), appeal denied, — S.W.2d —, 1993 Tenn. 
LEXIS 120 (Tenn. Mar. 22, 1993), appeal de- 
nied, — S.W.3d —, 2002 Tenn. LEXIS 762 
(Tenn. 2002), appeal denied, — S.W.3d —, 2004 
Tenn. LEXIS 71 (Tenn. Jan. 26, 2004). 

Context of prosecutor’s statement that, re- 
gardless of the amount of time to investigate, 
when there are no eyewitnesses other than the 
deceased and the defendant, the state’s case 
must necessarily be based upon circumstantial 
evidence and must be proven by indirect 
means, would not necessarily be perceived 
negatively by the jury as a comment on the 
defendant’s failure to testify, and thus there 
was no error in allowing the argument. State v. 
Shepherd, 862 S.W.2d 557, 1992 Tenn. Crim. 
App. LEXIS 833 (Tenn. Crim. App. 1992), re- 
hearing denied, 862 S.W.2d 557, 1992 Tenn. 
Crim. App. LEXIS 894 (Tenn. Crim. App. 1992), 
appeal denied, — S.W.2d —, 1993 Tenn. LEXIS 
120 (Tenn. Mar. 22, 1993), appeal denied, — 
S.W.3d —, 2002 Tenn. LEXIS 762 (Tenn. 2002), 
appeal denied, — S.W.3d —, 2004 Tenn. LEXIS 
71 (Tenn. Jan. 26, 2004). 

Prosecutorial misconduct would arise if the 
government made a conscious and flagrant at- 
tempt to build its case on inferences derived 
from an assertion of fifth amendment privilege. 
Even if such circumstances exist, however, a 
reviewing court will refuse to find reversible 
error if the circumstances occurred only briefly 
during a long trial and the court sufficiently 
instructed the jury to disregard them. United 
States v. Clark, 988 F.2d 1459, 1993 U.S. App. 
LEXIS 4301 (6th Cir.), cert. denied, 510 U.S. 
832, 114S. Ct. 105, 126 L. Ed. 2d 71, 1993 U.S. 
LEXIS 5204 (1993). 

Prosecutor’s comment that defendant “won’t 
even admit that he had marijuana in his own 
back pocket” was a comment upon defendant’s 
decision to remain silent, but the violation was 
harmless since the trial court found it was not 
intentional and gave a detailed curative in- 
struction. State v. Transou, 928 S.W.2d 949, 
1996 Tenn. Crim. App. LEXIS 194 (Tenn. Crim. 
App. 1996). 

The fact that proof against a criminal defen- 
dant is uncontradicted may be commented on, 
but a more direct reference to the defendant not 
testifying might result in a mistrial. State v. 
Copeland, 983 S.W.2d 703, 1998 Tenn. Crim. 
App. LEXIS 1337 (Tenn. Crim. App. 1998). 

Defendant’s conviction for premeditated 
first-degree murder and his subsequent sen- 
tence to death were both proper because the 
waiver of his right to testify at his sentencing 
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hearing was knowing, intelligent, and volun- 
tary as required by the United States constitu- 
tion and Tenn. Const. art. I, §§ 8, 9, and 16; the 
appellate court rejected defendant’s argument 
that he was not sufficiently advised of the 
salient consequences of exercising his funda- 
mental constitutional right to testify. State v. 
Rimmer, — S8.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 986 (Tenn. Crim. App. Dec. 15, 2006). 


77. ——2Jury Instructions. 

The trial judge did not commit any error by 
instructing the jury that they were to draw no 
inference or place any emphasis upon the fact 
that defendants did not testify, that defendants 
were presumed to be innocent, and that the 
state bore the burden of proving guilt beyond a 
reasonable doubt irrespective of whether or not 
defendants testified. Evans v. State, 557 S.W.2d 
927, 1977 Tenn. Crim. App. LEXIS 318 (Tenn. 
Crim. App. 1977). 

Accused’s right not to testify was not in- 
fringed by trial court’s refusal to give entrap- 
ment instruction where the state’s evidence 
raised no entrapment issue and the defendant 
offered no evidence. Scalf v. State, 565 S.W.2d 
506, 1978 Tenn. Crim. App. LEXIS 292 (Tenn. 
Crim. App. 1978). 

Where there was no justification for the pros- 
ecution’s reference to defendant’s decision not 
to testify, and where the potentially prejudicial 
effect of such reference was increased by the 
fact that it was couched in terms of the defen- 
dant’s failure to testify rather than his right not 
to take the stand and the cautionary instruc- 
tion given to the jury at that time reemphasized 
this approach, as did the final charge to the 
jury, wherein the trial judge again spoke of the 
defendant’s “failure” to testify, there was re- 
versible error. Ledford v. State, 568 S.W.2d 113, 
1978 Tenn. Crim. App. LEXIS 308 (Tenn. Crim. 
App. 1978). 

Prosecutor's closing argument statement 
that only three people knew what happened 
and the victim told what happened did not 
amount to a comment on defendant’s failure to 
testify especially where court instructed jury 
that defendant was not required to take the 
witness stand in his own behalf and no infer- 
ence could be drawn from his failure to do so. 
Taylor v. State, 582 S.W.2d 98, 1979 Tenn. 
Crim. App. LEXIS 255 (Tenn. Crim. App. 1979). 

Although prosecutor during the selection of 
the jury commented on the right of defendant to 
remain silent but stated that nothing precludes 
the defendant from taking the stand, it was not 
ground for new trial where defense counsel had 
already raised the question before prospective 
jurors numerous times, but a conscientious 
prosecutor would consider the subject of the 
right of defendant to remain silent as “off 
limits.” Lyons v. State, 596 S.W.2d 104, 1979 
Tenn. Crim. App. LEXIS 313 (Tenn. Crim. App. 
1979). 


AMENDMENTS 


Amend. 5 


78. —Prior Bad Acts and Convictions. 

In Tennessee, the general rule is that when a 
defendant elects to place himself on the stand 
as a witness, he can be treated in all respects as 
any other witness, and may be impeached by 
cross-examination as to former convictions that 
involve moral turpitude. This rule is subject to 
the limitation that the convictions be not too 
remote in time. Houston v. Lane, 501 F. Supp. 5, 
1978 U.S. Dist. LEXIS 14795 (E.D. Tenn. 1978), 
affd without opinion, 636 F.2d 1217, 1980 U.S. 
App. LEXIS 133438 (6th Cir. Tenn. 1980), affd, 
Houston v. Lane, 636 F.2d 1217, 1980 U.S. App. 
LEXIS 13348 (6th Cir. Tenn. 1980), cert. de- 
nied, Houston v. Lane, 450 U.S. 1003, 101S. Ct. 
1714, 68 L. Ed. 2d 207, 1981 U.S. LEXIS 1417 
(1981). 

The decision whether to rule in advance on 
the admissibility of a defendant’s prior convic- 
tions is a matter committed to the discretion of 
the trial judge. State v. Turnbill, 640 S.W.2d 40, 
1982 Tenn. Crim. App. LEXIS 461 (Tenn. Crim. 
App. 1982). 

It is within the discretion of the trial court 
whether a ruling on the admissibility of prior 
convictions will be made in advance of defen- 
dant’s election to testify, or at some time after 
defendant has taken the stand. State v. Martin, 
642 S.W.2d 720, 1982 Tenn. LEXIS 440 (Tenn. 
1982). 

Even though evidence of prior bad acts of 
defendants was relevant to a material issue in 
the case, the probative value of the incidents 
was slight in comparison to prejudicial effect, 
and admission of such evidence constituted 
harmful error. State v. Luellen, 867 S.W.2d 736, 
1992 Tenn. Crim. App. LEXIS 873 (Tenn. Crim. 
App. 1992). 


79. —Guilty Pleas. 

Violations of the holdings in State v. Mackey, 
553 S.W.2d 337, 1977 Tenn. LEXIS 579 (Tenn. 
1977) requiring trial judges to advise defen- 
dants of the consequences of guilty pleas that 
exceed the requirements of Boykin v. Alabama, 
395 U.S. 238, 89,8. Ct. 1709, 23 L.Ed. 2d 274, 
1969 U.S. LEXIS 14384 (1969) which requires 
guilty pleas to be made knowingly and volun- 
tarily are not constitutional violations and are 
not available except on direct appeal. State v. 
Frazier, 784 S.W.2d 927, 1990 Tenn. LEXIS 54 
(Tenn. 1990), appeal denied, — S.W.2d —, 1993 
Tenn. LEXIS 439 (Tenn. Dec. 6, 1993). 

Failure of trial judge to explain the privilege 
against compulsory self-incrimination to defen- 
dant prior to accepting defendant’s guilty pleas 
did not render defendant’s convictions constitu- 
tionally infirm where the transcript of the sen- 
tencing hearing established that the defendant 
voluntarily, understandingly and knowingly 
entered the guilty pleas. Clark v. State, 800 
S.W.2d 500, 1990 Tenn. Crim. App. LEXIS 521 
(Tenn. Crim. App. 1990). 

The failure of the trial court to advise a 
defendant of his right against self-incrimina- 
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tion and his right of confrontation when accept- 
ing a guilty plea constituted harmless error. 
Dalton v. State, 804 S.W.2d 92, 1990 Tenn. 
Crim. App. LEXIS 822 (Tenn. Crim. App. 1990). 

If a criminal defendant sincerely contends 
that his guilty plea was induced by the state’s 
misrepresentation that it possessed no evi- 
dence favorable to his position, there is a denial 
of due process resulting as a matter of law, in 
the manifest injustice required to be shown 
before the defendant will be permitted to with- 
draw a plea of guilty, after sentence and before 
the judgment becomes final. State v. Davis, 823 
S.W.2d 217, 1991 Tenn. Crim. App. LEXIS 533 
(Tenn. Crim. App. 1991). 

In determining whether a guilty plea is vol- 
untary and intelligent for purposes of the fed- 
eral constitution, the governing standard is a 
question of federal law. Blankenship v. State, 
858 S.W.2d 897, 1993 Tenn. LEXIS 278 (Tenn. 
1993), related proceeding, — S.W.3d —, 2003 
Tenn. App. LEXIS 731 (Tenn. Ct. App. Oct. 20, 
2003). 

A court charged with determining whether 
guilty pleas were “voluntary” and “intelligent” 
must look to various circumstantial factors, 
such as the relative intelligence of the defen- 
dant; the degree of his familiarity with criminal 
proceedings; whether he was represented by 
competent counsel and had the opportunity to 
confer with counsel about the options available 
to him; the extent of advice from counsel and 
the court concerning the charges against him; 
and the reasons for his decision to plead guilty, 
including a desire to avoid a greater penalty 
that might result from a jury trial. Blankenship 
v. State, 858 S.W.2d 897, 1993 Tenn. LEXIS 278 
(Tenn. 1993), related proceeding, — S.W.3d —, 
2003 Tenn. App. LEXIS 731 (Tenn. Ct. App. Oct. 
20, 2003). 

The trial court’s failure to explicitly advise 
defendant, before accepting his guilty pleas, 
that he had a right not to incriminate himself, 
when viewed in context, including the defen- 
dant’s admission that he had actual notice of 
this right, was not sufficient to invalidate con- 
victions based on pleas that were otherwise 
valid in all respects. Blankenship v. State, 858 
S.W.2d 897, 1993 Tenn. LEXIS 278 (Tenn. 
1993), related proceeding, — S.W.3d —, 2003 
Tenn. App. LEXIS 731 (Tenn. Ct. App. Oct. 20, 
2003). 

Capital defendant’s claim that his guilty plea 
was involuntary because he was not informed 
that the state could use the resulting conviction 
as an aggravating circumstance in the sentenc- 
ing for an unrelated but pending murder 
charge in another country was meritless, as 
such use was a collateral consequence of the 
plea, about which defendant need not have 
been advised in order for his plea to be found 
voluntary. King v. Dutton, 17 F.3d 151, 1994 
FED App. 57P, 1994 U.S. App. LEXIS 2985 (6th 
Cir. 1994). 
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A plea of guilty induced by “coercion, terror, 
inducements, or subtle or blatant threats,” is 
not voluntary. Parham v. State, 885 S.W.2d 375, 
1994 Tenn. Crim. App. LEXIS 329 (Tenn. Crim. 
App. 1994). 

When an accused announces that he desires 
to accept a plea bargain agreement and plead 
guilty, the trial court must ask a sufficient 
number of questions to ensure that the accused 
is voluntarily entering the guilty plea. Parham 
v. State, 885 S.W.2d 375, 1994 Tenn. Crim. App. 
LEXIS 329 (Tenn. Crim. App. 1994). 

Petitioner’s guilty pleas were knowing and 
voluntary where petitioner knew that his pro- 
bation would be revoked in one case, he ap- 
proached counsel about settling the misde- 
meanor charges so that he could secure 
concurrent sentencing and the possibility of 
attending boot camp, counsel reviewed with the 
petitioner the nature of the charges in the two 
cases as part of the plea negotiation process, 
the nature of the charges were set out in the 
petitioner’s plea agreement which he signed, 
and the petitioner stipulated at the plea sub- 
mission hearing that a factual basis for the 
guilty plea existed. Mitchell v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 599 (Tenn. 
Crim. App. June 15, 2005), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 1111 (Tenn. 2005). 

Petitioner’s guilty plea was voluntary where 
the trial court informed the petitioner about his 
constitutional rights, including his right to 
plead not guilty, his right to a jury trial, and his 
right to cross-examine witnesses, the court 
asked the petitioner if he wanted to plead 
guilty, if he was pleading guilty voluntarily, and 
if his attorney had advised him about the plea. 
The trial court then asked the petitioner if he 
had any questions, and the petitioner said no. 
Miles v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 390 (Tenn. Crim. App. May 16, 
2006). 


80. —Immunity from Prosecution. 

In a prosecution for bribing a public servant, 
defendant’s constitutional rights were not vio- 
lated by the disclosure to local authorities of 
immunized tax information regarding his prior 
gambling activity since the bribery convictions 
were unrelated to the immunized information 
and evidence used in the prosecution was de- 
rived from a legitimate source wholly indepen- 
dent of the immunized information. 

If a statute provides that any witness, sum- 
moned before a tribunal to give evidence, shall 
be relieved of any penalty or forfeiture for an 
act of which his evidence may tend to convict 
him, or for which it may render him liable to 
answer, such witness may be compelled to tes- 
tify, although his evidence might tend to convict 
him of crime or render him liable to a penalty if 
he were not so relieved by such statute. Brown 
v. Walker, 161 U.S. 591, 16S. Ct. 644, 40 L. Ed. 
819, 1896 U.S. LEXIS 2190 (1896); Hale v. 


289 


Henkel, 201 U.S. 43, 26 S. Ct. 370, 50 L. Ed. 
652, 1906 U.S. LEXIS 1815 (1906). 

A witness who invokes his constitutional 
privilege against compelled self-incrimination 
and testifies under a state grant of immunity, is 
not only protected from state prosecution, but 
also from federal prosecution, in that the com- 
pelled testimony cannot be used in any manner 
by federal officials in connection with a criminal 
prosecution against the witness. State v. 
Carder, 824 S.W.2d 174, 1991 Tenn. Crim. App. 
LEXIS 1008 (Tenn. Crim. App. 1991). 

In a prosecution for bribing a public servant, 
defendant’s constitutional rights were not vio- 
lated by the disclosure to local authorities of 
immunized tax information regarding his prior 
gambling activity since the bribery convictions 
were unrelated to the immunized information 
and evidence used in the prosecution was de- 
rived from a legitimate source wholly indepen- 
dent of the immunized information. State v. 
Desirey, 909 S.W.2d 20, 1995 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. 1995). 

A defendant does not have the right to have 
his witnesses immunized simply because the 
prosecution relies on immunized witnesses to 
make its case. United States v. Talley, 164 F.3d 
989, 1999 FED App. 13P, 1999 U.S. App. LEXIS 
441 (6th Cir. 1999), cert. denied, 526 U.S. 1137, 
119 S. Ct. 1793, 148 L. Ed. 2d 1020, 1999 US. 
LEXIS 3562 (1999). 


81. —False Identification. 

The right against self-incrimination does not 
protect the defendant’s use of false identifica- 
tion and he was properly convicted of obstruc- 
tion of justice for using false identification to 
deceive the magistrate judge and receive pre- 
trial release. United States v. Charles, 138 F.3d 
257, 1998 FED App. 74P, 1998 U.S. App. LEXIS 
3765 (6th Cir. 1998). 


82. —Civil Proceedings. 

Where defendant in a paternity suit was not 
subject to prosecution based either upon pater- 
nity or fornication, defendant had no right to 
remain silent under U.S. Const. amend. 5 and 
therefore he could not refuse to answer inter- 
rogatories relating to acts of sexual intercourse 
and paternity of a child on the basis of the 
privilege against self-incrimination. Wilkerson 
v. Benson, 542 S.W.2d 811, 1976 Tenn. LEXIS 
522 (Tenn. 1976). 

It is settled that a witness in a civil proceed- 
ing may decline to answer questions when to do 
so would involve substantial risks of self-in- 
crimination. United States v. U. S. Currency, 
626 F.2d 11, 1980 U.S. App. LEXIS 15757 (6th 
Cir. 1980), cert. denied, 449 U.S. 993, 101 S. Ct. 
529, 66 L. Ed. 2d 290, 1980 U.S. LEXIS 3987 
(1980), cert. denied, Gregory v. United States, 
449 U.S. 993, 101 S. Ct. 529, 66 L. Ed. 2d 290, 
1980 U.S. LEXIS 3987 (1980). 

A prosecutor may not circumvent a person’s 
privilege against self-incrimination by invoking 
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a civil remedy to enforce a criminal statute. 
United States v. U. S. Currency, 626 F.2d 11, 
1980 U.S. App. LEXIS 15757 (6th Cir. 1980), 
cert. denied, 449 U.S. 993, 101 S. Ct. 529, 66 L. 
Ed. 2d 290, 1980 U.S. LEXIS 3987 (1980), cert. 
denied, Gregory v. United States, 449 U.S. 993, 
101 S. Ct. 529, 66 L. Ed. 2d 290, 1980 U.S. 
LEXIS 3987 (1980). 

The provisions in § 67-4-709 requiring flea 
market operations and others to collect and 
remit a daily fee is constitutional and was not 
an unconstitutional delegation of taxing au- 
thority to a private individual, was not a dis- 
criminatory classification, was not double taxa- 
tion, did not constitute involuntary servitude, 
was not unconstitutionally vague, did not con- 
stitute the establishment of religion, and did 
not compel the operator to incriminate himself. 
Super Flea Market, Inc. v. Olsen, 677 S.W.2d 
449, 1984 Tenn. LEXIS 941 (Tenn. 1984). 

Ordinance regulating adult-oriented estab- 
lishments and requiring applicants provide 
their names and all aliases, and their prior 
convictions on all offenses, except minor traffic 
violations was not a violation of first amend- 
ment, or fifth amendment, rights. Broadway 
Books, Inc. v. Roberts, 642 F. Supp. 486, 1986 
U.S. Dist. LEXIS 24367 (E.D. Tenn. 1986). 

Debtor in bankruptcy proceeding was en- 
titled to invoke fifth amendment privilege in 
order to avoid giving testimony that might 
assist the government in pending bank and 
mail fraud prosecutions. FSLIC v. Craig (In re 
Crabtree), 90 B.R. 871, 1988 Bankr. LEXIS 
2066 (Bankr. E.D. Tenn. 1988). 


83. —Waiver. 

Failure to claim privilege was held a waiver 
of the constitutional guaranty. United States ex 
rel. Vajtauer v. Commissioner of Immigration, 
273 U.S. 103, 47S. Ct. 302, 71 L. Ed. 560, 1927 
U.S. LEXIS 687 (1927). 

Extrajudicial oral admission of defendant in 
murder prosecution made while undergoing 
treatment in hospital where he was taken after 
he shot and killed girl and then shot himself 
was admissible where defendant was fully con- 
scious and in possession of his faculties and 
alert, talked freely, coherently and intelligently 
and knowingly waived his constitutional rights 
after they were fully explained to him. More- 
lock v. State, 3 Tenn. Crim. App. 292, 460 
S.W.2d 861, 1970 Tenn. Crim. App. LEXIS 457 
(Tenn. Crim. App. 1970). 

After a full Miranda warning, admittedly 
understood, a defendant who spontaneously 
responds to questions waives his right against 
self-incrimination, although he refuses to sign 
a written waiver. Bush v. State, 530 S.W.2d 95, 
1975 Tenn. Crim. App. LEXIS 275 (Tenn. Crim. 
App. 1975). 

Although defendants were arrested illegally 
and subjected to lengthy and illegal incarcera- 
tion, the casual and spontaneous circumstances 
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under which the defendants made self-incrimi- 
nating responses to the police officers purge the 
taint of the illegal arrests and detention. State 
v. Chandler, 547 S.W.2d 918, 1977 Tenn. LEXIS 
571 (Tenn. 1977). 

A refusal to sign a written waiver does not 
render a subsequent statement inadmissible 
when the evidence demonstrates that the state- 
ment was voluntarily made following adequate 
warnings. Hackney v. State, 551 S.W.2d 335, 
1977 Tenn. Crim. App. LEXIS 260 (Tenn. Crim. 
App. 1977). 

Where the trial judge did not explicitly ad- 
vise defendant of his right not to testify, and 
defendant’s attorney was not present, but cir- 
cumstances strongly indicated that his testi- 
mony was given with the prior knowledge of his 
lawyer, the court found that defendant know- 
ingly waived his constitutional right. Wiley v. 
State, 552 S.W.2d 410, 1977 Tenn. Crim. App. 
LEXIS 240 (Tenn. Crim. App. 1977). 

Where the right to have counsel present 
during statements taken in incommunicado po- 
lice surroundings is waived or the right is not 
exercised until after incriminating statements 
are made, the state has a heavy burden to show 
that such a waiver was freely, voluntarily and 
knowingly exercised. Lee v. State, 560 S.W.2d 
82, 1977 Tenn. Crim. App. LEXIS 307 (Tenn. 
Crim. App. 1977). 

The right against self-incrimination may be 
relinquished if a defendant knowingly, intelli- 
gently and voluntarily waives it. Owens v. 
State, 561 S.W.2d 167, 1977 Tenn. Crim. App. 
LEXIS 257 (Tenn. Crim. App. 1977). 

A blood alcohol content of .18 percent, al- 
though exceeding the statutory presumption of 
intoxication for driving purposes, does not per 
se invalidate an effective waiver of constitu- 
tional rights. Lowe v. State, 584 S.W.2d 239, 
1979 Tenn. Crim. App. LEXIS 261 (Tenn. Crim. 
App. 1979). 

Juvenile’s waivers of Miranda rights should 
be analyzed under a totality of the circum- 
stances test that includes consideration of the 
following factors: (1) Consideration of all cir- 
cumstances surrounding the interrogation, in- 
cluding the juvenile’s age, experience, educa- 
tion, and intelligence; (2) The juvenile’s 
capacity to understand the Miranda warnings 
and the consequences of the waiver; (3) The 
juvenile’s familiarity with Miranda warnings 
or the ability to read and write in the language 
used to give the warnings; (4) Any intoxication; 
(5) Any mental disease, disorder, or retarda- 
tion; and (6) The presence of a parent, guardian 
or interested adult. These factors do not include 
whether the juvenile was warned that he might 
be tried as an adult. State v. Callahan, 979 
S.W.2d 577, 1998 Tenn. LEXIS 576 (Tenn. 
1998). 

After considering all relevant factors, the 
court concluded the juvenile defendant know- 
ingly and voluntarily confessed to robbery and 
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murder. State v. Carroll, 36 S.W.3d 854, 1999 
Tenn. Crim. App. LEXIS 1346 (Tenn. Crim. 
App. 1999). 

Miranda warnings which do not mention the 
rights provided by Tenn. R. Evid. 410 and Tenn. 
R. Crim. P. 11(e)(6) can not make a defendant 
fully aware of the nature of those rights. State 
v. Hinton, 42 S.W.3d 1138, 2000 Tenn. Crim. App. 
LEXIS 544 (Tenn. Crim. App. 2000). 

In a murder case, defendant’s statement was 
voluntary, where the high-school-educated de- 
fendant was given a Miranda advisement, he 
waived his rights, his left hand was not hand- 
cuffed during the interview, and he was not told 
that his sister would lose her job unless he 
confessed. State v. Banks, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 793 (Tenn. Crim. App. 
Sept 10, 2004), application denied, — S.W.3d 
—, 2005 Tenn. LEXIS 65 (Tenn. 2005). 

In defendant’s aggravated robbery case, fail- 
ing to suppress defendant’s statements on the 
basis that he did not voluntarily waive his 
Miranda rights was not error, where the court 
found that the officer was a credible witness, 
and defendant was not a credible witness, in 
part because he attempted to “manipulate the 
system” during his guilty plea and because 
some of his testimony did not make sense to the 
court. The court also found that defendant had 
given statements to police in other cases and 
had an extensive history with the criminal 
justice system. State v. Anthony, — S.W.3d —, 
2004 Tenn. Crim. App. LEXIS 806 (Tenn. Crim. 
App. Sept. 21, 2004). 

Where petitioner signed a waiver of his 
Miranda rights, he had no justifiable basis for 
moving to suppress his confession. La 
Southaphanh v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 292 (Tenn. Crim. App. Mar. 
29, 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 837 (Tenn. Oct. 10, 2005). 

Defendant’s aggravated robbery, aggravated 
burglary, and theft of property convictions were 
upheld because the trial court did not err in 
denying his motion to suppress a statement he 
made to law enforcement officers, as the record 
reflected that defendant was properly advised 
of his Miranda rights, that he understood those 
rights, and that he signed a written waiver of 
his rights, including the right against self- 
incrimination. State v. Farris, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1242 (Tenn. 
Crim. App. Nov. 22, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 422 (Tenn. May 1, 
2006). 

In a rape case, defendant voluntarily waived 
his Miranda rights because, although defen- 
dant professed to a loss of memory at the 
suppression hearing, his statement given on 
the afternoon of November 1 demonstrated 
clarity in his recollections of the evening before; 
defendant was able to give specific information 
concerning the route he had driven from the 
party to his mother’s address, and he recalled 
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conversation between himself and the victim, 
as well as details of the sexual encounter. State 
v. Osborne, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 709 (Tenn. Crim. App. Sept. 7, 2006). 

Counsel was not ineffective in relation to 
defendant’s ability to knowingly and intelli- 
gently waive his U.S. Const. amend. 5 privilege, 
and counsel adequately protected defendant’s 
rights and conducted an adequate inquiry into 
his ability to understand English; having filed a 
motion to suppress and having secured the 
services of an Arabic interpreter, there was no 
deficiency in counsel’s performance. Al-Ali v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 1003 (Tenn. Crim. App. Dec. 13, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
372 (Tenn. Apr. 23, 2007). 

Trial court did not err by denying defendant’s 
motion to suppress his statement to police on 
the ground that he did not know he was being 
charged with murder until after he had waived 
his rights and submitted to questioning, be- 
cause defendant was informed of his Miranda 
rights and signed a waiver of his rights, and an 
investigator testified that defendant did not 
request an attorney at any time; there was 
nothing in Tennessee law that required a police 
officer to inform a suspect that a grand jury had 
returned an indictment against him before a 
U.S. Const. amend. 6 waiver was deemed valid. 
State v. Tolson, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 1019 (Tenn. Crim. App. Dec. 28, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 409 (Tenn. Apr. 16, 2007). 

In a first degree murder case, defendant’s 
self-incrimination rights were not violated be- 
cause defendant, overhearing the questions on 
the police radio, spontaneously stated his name 
and that he had shot one victim, and defendant 
was walking toward an officer and had just 
stated that he shot his wife; therefore, the 
officer could ask defendant about the location of 
the gun for the officer’s safety, the officer suffi- 
ciently apprised defendant of his Miranda 
rights, and defendant knowingly and voluntar- 
ily waived his rights. State v. Crawford, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 83 
(Tenn. Crim. App. Feb. 1, 2007), appeal denied, 
— §.W.3d —, 2007 Tenn. LEXIS 515 (Tenn. 
May 21, 2007). 


84. —Mentally Retarded Individuals. 

Where the evidence overwhelmingly demon- 
strated that defendant was mentally retarded, 
functioned on a level equivalent to a child from 
six to nine years of age, and could not read or 
write, the trial court erred in determining that 
defendant voluntarily, knowingly and intelli- 
gently waived the rights protected by U.S. 
Const. amend. 5. State v. Blackstock, 19 S.W.3d 
200, 2000 Tenn. LEXIS 168 (Tenn. 2000). 


85. Due Process. 
Kidnapping convictions did not violate defen- 
dant’s due process rights, where one victim was 
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held at gunpoint and ordered to put her face in 
the pillow, her hands were then tied behind her 
back, her feet were tied together, and her hands 
were later tied to her feet. Another victim was 
attempting to run out of the house when defen- 
dant caught her, put her on the ground, put his 
knee in her back, and proceeded to tie her up; 
the restraint utilized by defendant on the vic- 
tims exceeded that necessary for the comple- 
tion of the robberies. State v. McAnally, — 
S.W.3d —, 2004 Tenn. Crim. App. LEXIS 720 
(Tenn. Crim. App. Aug. 20, 2004), appeal de- 
nied, — S.W.3d —, 2004 Tenn. LEXIS 1165 
(Tenn. Dec. 28, 2004). 

Where the victim testified that defendant 
grabbed her arm and forced her into a room, the 
evidence was sufficient to support defendant’s 
separate kidnapping conviction and separate 
sexual battery conviction and the two separate 
convictions did not violate defendant’s due pro- 
cess rights; defendant’s removal of the victim 
was not necessary to committing the sexual 
battery on the victim as he could have commit- 
ted the sexual battery offense outside of the 
hotel room or in the victim’s car and moving the 
victim into the hotel room only served to lessen 
the risk of detection from passers-by in the 
hotel. State of Tennessee v. Lawrence Warren 
Pierce, — S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 994 (Tenn. Crim. App. Nov. 9, 2004), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
160 (Tenn. Feb. 28, 2005). 

Defendant’s right to a fair trial was not 
violated by the presence of detention personnel 
on either side of him at trial because he used 
obscene and inappropriate language, he was 
hostile and disruptive, interrupting the court 
several times, and in light of defendant’s con- 
duct and demeanor, the court was concerned for 
the defense attorney’s safety. State v. Payne, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 427 
(Tenn. Crim. App. June 1, 2006), appeal denied, 
— §$.W.3d —, 2006 Tenn. LEXIS 888 (Tenn. 
Sept. 25, 2006). 

Sole inquiry was whether the limitations 
period was tolled because of due process con- 
cerns surrounding possible attorney misrepre- 
sentation; further development of the record 
was required to determine the precise circum- 
stances surrounding defendant’s guilty plea 
and his trial counsel’s advice with regard to 
that guilty plea; accordingly, the case was re- 
manded to the trial court for an evidentiary 
hearing to determine the circumstances sur- 
rounding the guilty plea. Nunn v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 232 
(Tenn. Crim. App. Mar. 17, 2006). 

Dismissal of the inmate’s petition for post- 
conviction relief was improper under T.C.A. 
§ 37-1-134 because he met his burden of proof 
showing that his procedural due process right 
to a juvenile transfer hearing was violated and 
that the trial court failed to follow the proce- 
dures required for assessing the prejudice of 
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the due process violation. Redeemer v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 405 
(Tenn. Crim. App. May 24, 2006). 


86. —In General. 

When the laws operate upon all alike, and do 
not subject an individual to an arbitrary exer- 
cise of the powers of government, due process of 
law and the equal protection of the laws are 
secured. Duncan v. Missouri, 152 U.S. 377, 14 
S. Ct. 570, 38 L. Ed. 485, 1894 U.S. LEXIS 2127 
(1894); Field v. Barber Asphalt Paving Co., 194 
U.S. 618, 24 S. Ct. 784, 48 L. Ed. 1142, 1904 
U.S. LEXIS 798 (1904). 

The due process clause of U.S. Const. amend. 
5 is directed at the protection of the individual 
and he is entitled to its immunity as against the 
national government. Curry v. McCanless, 307 
U.S. 357, 59 S. Ct. 900, 83 L. Ed. 1339, 1939 
U.S. LEXIS 515, 123 A.L.R. 162 (1939). 

An elementary and fundamental require- 
ment of due process in any proceeding which is 
to be accorded finality is notice reasonably 
calculated, under all the circumstances, to ap- 
prise interested parties of the pendency of the 
action and afford them an opportunity to 
present their objections. The notice must be of 
such nature as reasonably to convey the re- 
quired information. DuVoisin v. Anderson (In re 
S. Indus. Banking Corp.), 88 B.R. 174, 1987 
Bankr. LEXIS 2316 (Bankr. E.D. Tenn. 1987). 

Four factors to be taken into consideration 
when determining if police conduct impinges 
constitutional due process protections are: (1) 
The need for the type of government conduct in 
relationship to the criminal activity; (2) The 
preexistence of a criminal enterprise; (3) The 
level of the direction or control of the criminal 
enterprise by the government; and (4) The 
impact of the government activity to create the 
commission of the criminal activity. United 
States v. Johnson, 855 F.2d 299, 1988 U.S. App. 
LEXIS 11450 (6th Cir. 1988). 

The fundamental requisite of due process of 
law is the opportunity to be heard. Toward that 
end, due process requires that there be an 
opportunity to present every available defense. 
BancBoston Mtg. Corp. v. Ledford (In re Sikes), 
184 B.R. 742, 1995 Bankr. LEXIS 980 (Bankr. 
M.D. Tenn. 1995). 

To comply with the requirements of due pro- 
cess, the debtor in a bankruptcy proceeding is 
not required to conduct an “impractical and 
extended” search for all creditors and their 
addresses. However, if the creditor is a known 
entity to the debtor, the notice must be reason- 
ably calculated to apprise the creditor of the 
pendency of the bankruptcy proceeding and 
give the creditor an opportunity to object or 
otherwise respond. Riverchase Apartments, 
L.P. v. Campbell County (In re Riverchase 
Apartments, L.P.), 184 B.R. 35, 1995 Bankr. 
LEXIS 903 (Bankr. M.D. Tenn. 1995). 

A collective bargaining agreement containing 
provisions that gave employees the right to 
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have their complaints heard in a grievance 
procedure and the right to discuss their dis- 
charge with union and management prior to 
leaving the worksite is not a “legitimate claim 
of entitlement to continued employment” pro- 
tected by U.S. Const. amend. 5. Ishaaq v. Comp- 
ton, 900 F. Supp. 935, 1995 U.S. Dist. LEXIS 
14833 (W.D. Tenn. 1995). 


87. —Administrative Due Process. 

Rules and regulations are unconstitutionally 
vague where men of common intelligence must 
necessarily guess at their meaning and differ as 
to their application. Crass v. Tennessee Valley 
Authority, 460 F. Supp. 941, 1978 U.S. Dist. 
LEXIS 15092 (E.D. Tenn. 1978), affd without 
opinion, 627 F.2d 1089, 1980 U.S. App. LEXIS 
15431 (6th Cir. 1980), aff'd, Crass v. Tennessee 
Valley Authority, 627 F.2d 1089, 1980 U.S. App. 
LEXIS 15431 (6th Cir. 1980). 

Procedural due process requirements were 
not applicable to informal rulemaking, includ- 
ing rate-fixing, which applied generally to 2.5 
million consumers of Tennessee Valley Author- 
ity power. Consolidated Aluminum Corp. v. Ten- 
nessee Valley Authority, 462 F. Supp. 464, 1978 
U.S. Dist. LEXIS 16868 (M.D. Tenn. 1978). 

Where party alleging a due process right to a 
hearing before the Tennessee Valley Authority 
presented no disputed issues of fact, but merely 
issues of policy, it had no due process right to a 
hearing. Consolidated Aluminum Corp. v. Ten- 
nessee Valley Authority, 462 F. Supp. 464, 1978 
U.S. Dist. LEXIS 16868 (M.D. Tenn. 1978). 

The weight given administrative interpreta- 
tions uniformly applied by the department of 
revenue to all taxpayers in similar situations is 
merely an aid to judicial construction of doubt- 
ful tax statutes and is not predicated upon due 
process. Memphis Shoppers News, Inc. v. 
Woods, 584 S.W.2d 196, 1979 Tenn. LEXIS 456 
(Tenn. 1979). 

An indirect injury as the result of a change in 
governmental regulatory policy does not state a 
claim under the fifth amendment’s taking 
clause, nor its due process clause. Nuclear 
Transp. & Storage, Inc. v. United States ex rel. 
Dep’t of Energy, 703 F. Supp. 660, 1988 U.S. 
Dist. LEXIS 15217 (E.D. Tenn. 1988), cert. 
denied, 494 U.S. 1079, 110 S. Ct. 1807, 108 L. 
Ed. 2d 938, 1990 U.S. LEXIS 1936 (1990), affd, 
887 F.2d 1087, 1989 U.S. App. LEXIS 15884 
(6th Cir. Ky. 1989), affd, 890 F.2d 1348, 1989 
U.S. App. LEXIS 15832 (6th Cir. Tenn. 1989), 
affd, Nuclear Transp. & Storage v. United 
States, 890 F.2d 1348, 1989 U.S. App. LEXIS 
15832 (6th Cir. Tenn. 1989), cert. denied, 494 
U.S. 1079, 110 S. Ct. 1807, 108 L. Ed. 2d 938, 
1990 U.S. LEXIS 1936 (1990), cert. denied, 
Nuclear Transp. & Storage v. United States, 
494 U.S. 1079, 110 S. Ct. 1807, 108 L. Ed. 2d 
938, 1990 U.S. LEXIS 1936 (1990). 

Where the department of safety had knowl- 
edge of petitioner’s possible proprietary inter- 
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est in property confiscated in connection with a 
drug arrest, it was required to give notice to the 
petitioner of the seizure and possible forfeiture. 
Redd v. Tennessee Dep’t of Safety, 895 S.W.2d 
332, 1995 Tenn. LEXIS 53 (Tenn. 1995). 

Forfeiture proceedings did not violate claim- 
ant’s due process because they were presided 
over by the commissioner of safety since nei- 
ther the commissioner nor his department 
could have benefited from the proceeding. 
Jones v. Greene, 946 S.W.2d 817, 1996 Tenn. 
App. LEXIS 772 (Tenn. Ct. App. 1996). 

A 41-month delay between the seizure of 
property and the forfeiture hearing caused by 
protracted litigation over claimant’s right to 
the property did not violate his due process 
rights. Jones v. Greene, 946 S.W.2d 817, 1996 
Tenn. App. LEXIS 772 (Tenn. Ct. App. 1996). 

The reasonableness of the fee determination 
at the administrative level is beyond the review 
of the sixth circuit court of appeals. Buchanan 
v. Apfel, 249 F.3d 485, 2001 FED App. 138P, 
2001 U.S. App. LEXIS 7646 (6th Cir. 2001). 


88. —Procedural Due Process. 

As to what is held to be sufficient notice of 
proceedings in order to constitute “due process 
of law,” see Paulsen v. Portland, 149 U.S. 30, 13 
S. Ct. 750, 37 L. Ed. 637, 1893 U.S. LEXIS 2269 
(1893). 

Service by an American consul of a subpoena 
on an American citizen in a foreign country 
constitutes due process. Blackmer v. United 
States, 284 U.S. 421, 52 S. Ct. 252, 76 L. Ed. 
375, 1932 U.S. LEXIS 882 (1932). 

In order to obtain a personal judgment and to 
constitute “due process of law,” there must be 
jurisdiction of the person by service of process. 
Pennoyer v. Neff, 95 U.S. 714, 24 L. Ed. 565, 
1877 U.S. LEXIS 2227 (1878). 

Due process does not require prejudgment 
notice for absent class members in all actions 
under Fed. R. Civ. P. 23 (b)(2), but is satisfied so 
long as the procedure fairly insures the protec- 
tion of the interests of absent parties; and 
prejudgment notice was not required where the 
named plaintiffs were adequate representa- 
tives of the class, possessing interests substan- 
tially identical to the class members. Alexander 
v. Aero Lodge No. 735, etc., 565 F.2d 1364, 1977 
U.S. App. LEXIS 10970 (6th Cir. 1977), cert. 
denied, 436 U.S. 946, 98 S. Ct. 2849, 56 L. Ed. 
2d 787, 1978 U.S. LEXIS 2099 (1978), cert. 
denied, Alexander v. Aero Lodge No. 735, etc., 
436 U.S. 946, 98 S. Ct. 2849, 56 L. Ed. 2d 787, 
1978 U.S. LEXIS 2099 (1978). 

Procedural due process mandates that a liti- 
gant receive notice and have an opportunity to 
be heard. In re G. Weeks Secur., Inc., 5 B.R. 
220, 1980 Bankr. LEXIS 4845 (Bankr. W.D. 
Tenn. 1980). 

Actual personal notice is not always neces- 
sary to satisfy procedural due process; con- 
structive or substituted service is constitution- 
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ally permissible in certain circumstances. In re 
G. Weeks Secur., Inc., 5 B.R. 220, 1980 Bankr. 
LEXIS 4845 (Bankr. W.D. Tenn. 1980). 

Under U.S. Const. amend. 5, a federal court 
can constitutionally exercise jurisdiction over 
any person within the United States. Nixon 
Mach. Co. v. Roy Energy, Inc., 15 B.R. 131, 1981 
Bankr. LEXIS 2685 (Bankr. E.D. Tenn. 1981). 

When a plaintiffs claims in a federal court 
case are based on a federal statute, then juris- 
diction over the defendant depends on a federal 
or fifth amendment due process standard. 
Nixon Mach. Co. v. Roy Energy, Inc., 15 B.R. 
131, 1981 Bankr. LEXIS 2685 (Bankr. E.D. 
Tenn. 1981). 

Claimants in social security disability cases 
do not have an absolute right to cross-examine 
physicians, but due process may require that a 
claimant have the opportunity to cross-exam- 
ine a reporting physician where reasonably 
necessary to fully develop the evidence in the 
case. Flatford v. Chater, 938 F.3d 1296, 1996 
FED App. 281P, 1996 U.S. App. LEXIS 22050 
(6th Cir. 1996). 

In determining what procedural protections 
a particular situation demands, three factors 
must be considered: (1) The private interest at 
stake; (2) The risk of erroneous deprivation of 
the interest through the procedures used and 
the probable value, if any, of additional or 
substitute safeguards; and (3) The govern- 
ment’s interest, including the function involved 
and the fiscal and administrative burdens that 
the additional or substitute procedural require- 
ments would entail. Seals v. State, 23 S.W.3d 
272, 2000 Tenn. LEXIS 347 (Tenn. 2000). 

In determining whether defendant was af- 
forded procedural due process, the court must 
examine whether the procedures attendant 
upon the deprivation of a liberty or property 
interest were constitutionally sufficient. Bucha- 
nan v. Apfel, 249 F.3d 485, 2001 FED App. 138P, 
2001 U.S. App. LEXIS 7646 (6th Cir. 2001). 

Procedure in Social Security Act (42 U.S.C. 
§ 301 et seq.) case which provided attorney 
with notice of the initial fee determination and 
the opportunity to appeal the determination 
through an administrative review that 
awarded attorney additional fees in two of the 
five cases tried by the attorney, comported with 
procedural due process. Buchanan v. Apfel, 249 
F.3d 485, 2001 FED App. 138P, 2001 U.S. App. 
LEXIS 7646 (6th Cir. 2001). 

In a drug case, defendant’s due process rights 
were not violated by an alleged Brady violation 
where the state’s failure to produce evidence 
concerning its informant was not material be- 
cause it was cumulative impeachment evidence 
and relatively insignificant in comparison to 
the evidence that was presented to the jury at 
trial; the jury was presented with evidence that 
the informant was a former drug user, that he 
had recently been convicted for shoplifting, that 
he had child support problems, and that the 
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drug task force had a working relationship with 
him whereby he was paid for his services. State 
of Tennessee v. Terrell Thomas, — S.W.3d —, 
2004 Tenn. Crim. App. LEXIS 989 (Tenn. Crim. 
App. Nov. 10, 2004), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 186 (Tenn. Feb. 28, 
2005). 

Trial court did not err in denying a conserva- 
tor’s motion for a default judgment on a cross- 
claim against the department of veterans’ af- 
fairs because the department had not been 
served, and it was not a party because it had 
not filed a pleading, nor had it made an appear- 
ance in the conservatorship proceedings; since 
the department had not waived its sovereign 
immunity, the probate court did not have juris- 
diction over it. Amsouth Bank v. Cunningham, 
— §$.W.3d —, 2006 Tenn. App. LEXIS 144 
(Tenn. Ct. App. Feb. 27, 2006). 


89. —Persons or Entities Entitled to 
Privilege. 

The equal protection right is violated by 
selective enforcement only when the selection 
is based on an arbitrary classification. Crass v. 
Tennessee Valley Authority, 460 F. Supp. 941, 
1978 U.S. Dist. LEXIS 15092 (E.D. Tenn. 1978), 
affd without opinion, 627 F.2d 1089, 1980 U.S. 
App. LEXIS 15431 (6th Cir. 1980), aff'd, Crass 
v. Tennessee Valley Authority, 627 F.2d 1089, 
1980 U.S. App. LEXIS 15431 (6th Cir. 1980). 

If the exclusion of “natural persons acting as 
agents of a non-taxable entity” were construed 
to exempt agents of all general welfare corpo- 
rations who pay no taxes and include those who 
pay any taxes the classification would violate 
due process having no rational basis in the 
context of the criminal offense involved. Leech 
v. American Booksellers Asso., 582 S.W.2d 738, 
1979 Tenn. LEXIS 446 (Tenn. 1979). 

A due process claim becomes concrete and 
ripe for adjudication only upon proof of actual 
prejudice. United States v. Toushin, 714 F. 
Supp. 1452, 1989 U.S. Dist. LEXIS 6807 (M.D. 
Tenn. 1989). 

Children in state-regulated foster homes 
have substantive due process rights to be free 
from the infliction of unnecessary harm. Brian 
A. v. Sundquist, 149 F. Supp. 2d 941, 2000 U.S. 
Dist. LEXIS 18771 (M.D. Tenn. 2000). 


90. ——Aliens and Immigration. 

Aliens within the United States are entitled 
to the protection afforded by U.S. Const. 
amend. 5. Wong Wing v. United States, 163 
U.S. 228, 16S. Ct. 977, 41 L. Ed. 140, 1896 U.S. 
LEXIS 2260 (1896). 

Life, liberty, or property are not taken with- 
out due process of law contrary to U.S. Const. 
amend. 5 by proceedings under the Act of Feb- 
ruary 20, 1907, § 3 (now repealed), resulting in 
the deportation of an alien after a fair, though 
summary, hearing by the department of com- 
merce and labor. Zakonaite v. Wolf, 226 U.S. 
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272,°3398y Ctg1 pat Led) ZS M19 i 2.06: 
LEXIS 2152 (1912). 


91. —Bankruptcy. 

Congress, consistent with the mandates of 
fifth amendment substantive due process, may 
grant the bankruptcy courts pervasive in per- 
sonam jurisdiction over all controversies aris- 
ing out of or relating to a bankruptcy or reha- 
bilitation case, whether or not prospective 
defendants have “minimum contacts” with the 
state in which the bankruptcy court, having 
jurisdiction over the debtor, sits. In re G. Weeks 
Secur., Inc., 5 B.R. 220, 1980 Bankr. LEXIS 
4845 (Bankr. W.D. Tenn. 1980). 

The retrospective operation of a bankruptcy 
statute is subject to the provision that property 
shall not be taken without due process of law. 
Bailey v. CIT, 10 B.R. 567, 1981 Bankr. LEXIS 
4026 (Bankr. E.D. Tenn. 1981). 

Bankruptcy court could constitutionally exer- 
cise personal jurisdiction over defendants in a 
suit brought by a debtor to collect a debt, and 
the defendants’ contacts with Tennessee were 
not controlling on question of whether they 
were subject to the court’s jurisdiction even 
though rights of the debtor in the proceeding 
depended on state substantive law. Nixon 
Mach. Co. v. Roy Energy, Inc., 15 B.R. 131, 1981 
Bankr. LEXIS 2685 (Bankr. E.D. Tenn. 1981). 

Notice to creditor in bankruptcy proceeding 
was sufficient to apprise it of the treatment it 
could expect under debtor’s proposed plan, and 
therefore the plan, as confirmed, was binding 
upon the debtor and creditor. In re Rodgers, 180 
B.R. 504, 1995 Bankr. LEXIS 564 (Bankr. E.D. 
Tenn. 1995). 


92. —Commerce. 

Forbidding a railway company to transport 
in interstate commerce from market to mine an 
article purchased by it for use in the private 
business of the mine conducted on the charter 
authority, as is done by the Hepburn Act of 
June 29, 1906, ch. 3591 (Mason’s U.S. Code, 
title 49; U.S.C., title 49; F.C.A., title 49), does 
not deny the due process of law guaranteed by 
U.S. Const. amend. 5. Delaware, L. & W.R.R. v. 
United States, 231 U.S. 363, 34S. Ct. 65, 58 L. 
Ed. 269, 1913 U.S. LEXIS 2574 (1913). 

Act of congress forbidding common carriers 
to charge a lesser rate for a longer than for a 
shorter haul is not repugnant to U.S. Const. 
amend. 5. Intermountain Rate Cases Atchison, 
234 U.S. 476, 348. Ct. 986, 58 L. Ed. 1408, 1914 
U.S. LEXIS 1102 (1914). 

Construing Hepburn Act of June 29, 1906, ch. 
3591 (Mason’s U.S. Code, title 49; U.S.C., title 
49; F.C.A., title 49), to extend Interstate Com- 
merce Act of February 4, 1887, ch. 104, to 
transportation of oil by existing pipe lines, does 
not make act invalid under due process of law 
clause of U.S. Const. amend. 5. Pipe Line 
Cases, 234 U.S. 548, 34 S. Ct. 956, 58 L. Ed. 
1459, 1914 U.S. LEXIS 1107 (1914). 
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The due process clause does not prevent 
congress from regulating the commission rates 
of stockyard market agencies. Tagg Bros. & 
Moorhead v. United States, 280 U.S. 420, 50 S. 
Ct. 220, 74 L. Ed. 524, 1930 U.S. LEXIS 839 
(1930). 

Prohibiting railway employers from interfer- 
ing with self-organization of employees is not a 
violation of the due process clause. Texas & 
N.O.R.R. v. Brotherhood of Ry. & S.S. Clerks, 
281 U.S. 548, 50S. Ct. 427, 74 L. Ed. 1034, 1930 
U.S. LEXIS 736 (1930). 

Public regulation of the use of railroad prop- 
erty which is so arbitrary and unreasonable as 
to become an infringement upon the right of 
ownership, violates the due process clause of 
U.S. Const. amend. 5. Chicago, R.I. & Pac. Ry. v. 
United States, 284 U.S. 80, 52 S. Ct. 87, 76 L. 
Ed. 177, 1931 U.S. LEXIS 876 (1931). 

National Labor Relations Act (F. C. A., title 
29, § 151) does not violate fifth amendment to 
federal constitution. Bemis Bro. Bag Co. v. 
Feidelson, 13 F. Supp. 153, 1936 U.S. Dist. 
LEXIS 1440 (W.D. Tenn. 1936). 

Application of Tennessee statute providing 
penalty on insurance companies (Code § 56- 
1105 (now § 56-7-105)) to contract executed in 
Kentucky and covering property located in 
Kentucky would give it extraterritorial effect 
and constitute a violation of the due process 
clause. First Am. Nat'l Bank v. Automobile Ins. 
Co., 252 F.2d 62, 1958 U.S. App. LEXIS 3652 
(6th Cir. 1958). 


93. ——Obscenity. 

A permanent injunction prohibiting defen- 
dants from showing “other films and coming 
attractions or trailers of the sort, kind, or type 
which may be classified by the court as obscene 
material” under § 39-3007 [repealed] is in vio- 
lation of defendants’ rights under U.S. Const. 
amend. 5. New Rivieria Arts Theatre v. State, 
219 Tenn. 652, 412 S.W.2d 890, 1967 Tenn. 
LEXIS 454 (1967). 

The granting of a temporary injunction, un- 
der § 39-3005 [Repealed], prohibiting defen- 
dants from showing any film had the effect of 
closing the theater and was an unconstitutional 
application of the obscenity statute in violation 
of defendants’ rights under the due process 
clause. New Rivieria Arts Theatre v. State, 219 
Tenn. 652, 412 S.W.2d 890, 1967 Tenn. LEXIS 
454 (1967). 

Insofar as the 1974 obscenity statute autho- 
rized an injunction restraining the future 
showing of unnamed and undescribed films, it 
was in violation of U.S. Const. amend. 5. News 
Mart, Inc. v. State, 561 S.W.2d 752, 1978 Tenn. 
LEXIS 578 (Tenn. 1978). 

The definitions in the Obscenity Law of 1978 
of “unwholesome” and “prurient interest,” be- 
ing circumscribed by adherence to an undefined 
term “the prevailing norms and mores in soci- 
ety,” is unconstitutionally vague. Leech v. 
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American Booksellers Asso., 582 S.W.2d 738, 
1979 Tenn. LEXIS 446 (Tenn. 1979). 

In a sexual exploitation of a minor case, 
because the state presented no evidence con- 
cerning which pictures came from which web- 
site or when defendant accessed each picture, 
the evidence established only one crime, and 
ten of defendant’s eleven convictions under the 
statute were properly dismissed as multiplici- 
tous. State v. Pickett, 211 S.W.3d 696, 2007 
Tenn. LEXIS 10 (Tenn. 2007). 


94. —Corporations and Employees. 

Corporate franchises may be declared for- 
feited after full opportunity given for defense. 
Chicago Life Ins. Co. v. Needles, 113 U.S. 574, 5 
S. Ct. 681, 28 L. Ed. 1084, 1885 U.S. LEXIS 
1709 (1885). 

A commitment for contempt of former officers 
in a defunct corporation for refusing to obey a 
subpoena duces tecum, directed to the corpora- 
tion requiring production of books and papers 
before the grand jury, does not violate U.S. 
Const. amend. 5 relating to due process of law. 
Wheeler v. United States, 226 U.S. 478, 33 S. 
Ct. 158, 57 L. Ed. 309, 1918 U.S. LEXIS 2255 
(1913). 

When a supervisor possesses unconditional 
power to discharge a subordinate, that em- 
ployee has no entitlement to his job or a termi- 
nation hearing prior to dismissal. Windsor v. 
The Tennessean, 719 F.2d 155, 1983 U.S. App. 
LEXIS 16116, 69 A.L.R. Fed. 896 (6th Cir. Tenn. 
1983), cert. denied, 469 U.S. 826, 105 S. Ct. 105, 
83 L. Ed. 2d 50, 1984 U.S. LEXIS 3169 (1984), 
cert. denied, Windsor v. The Tennessean, 469 
U.S. 826, 105 S. Ct. 105, 83 L. Ed. 2d 50, 1984 
U.S. LEXIS 3169 (1984). 


95. —Health Services. 

A private hospital’s method of allocation of 
federally mandated free care devised with gov- 
ernmental approval and in many respects with 
outright governmental direction constituted 
state action under the fifth and fourteenth 
amendments to the federal constitution. New- 
som v. Vanderbilt Univ., 453 F. Supp. 401, 1978 
U.S. Dist. LEXIS 17442 (M.D. Tenn. 1978), aff'd 
in part and modified in part, rev’d in part 653 
F.2d 1100, 1981 U.S. App. LEXIS 12697 (6th 
Cir. 1981), rev'd on other grounds, Newsom v. 
Vanderbilt Univ., 653 F.2d 1100, 1981 U.S. App. 
LEXIS 12697 (6th Cir. 1981). 

District court erred where it found indigent 
plaintiffs claim to uncompensated services un- 
der federal hospital assistance program was 
rooted in both statute and regulation and con- 
stituted a right enforceable by her through the 
judicial process and thus had to be afforded the 
protections prescribed by the due process pro- 
visions of the federal constitution. Newsom v. 
Vanderbilt Univ., 653 F.2d 1100, 1981 U.S. App. 
LEXIS 12697 (6th Cir. 1981), rev’g, Newsom v. 
Vanderbilt Univ., 453 F. Supp. 401, 1978 U.S. 
Dist. LEXIS 17442 (M.D. Tenn. 1978), affd in 
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part and modified in part, rev'd in part 653 F.2d 
1100, 1981 U.S. App. LEXIS 12697 (6th Cir. 
1981). 

The record did not show that the state ever 
exclusively reserved to itself the function of 
providing free hospital services to those unable 
to pay, nor had the federal government ever 
exclusively reserved to itself this function; 
thus, the district court erred in finding state 
action based upon the public function excep- 
tion. Newsom v. Vanderbilt Univ., 653 F.2d 
1100, 1981 U.S. App. LEXIS 12697 (6th Cir. 
1981), rev’g, Newsom v. Vanderbilt Univ., 453 F. 
Supp. 401, 1978 U.S. Dist. LEXIS 17442 (M.D. 
Tenn. 1978), affd in part and modified in part, 
rev'd in part 653 F.2d 1100, 1981 U.S. App. 
LEXIS 12697 (6th Cir. 1981). 

Proceedings under judicial hospitalization 
statute, § 33-6-104, were civil in nature and 
were not criminal for fifth amendment pur- 
poses. Joyner v. Helvenston, 658 S.W.2d 99, 
1983 Tenn. App. LEXIS 712 (Tenn. Ct. App. 
1983). 


96. ——Psychological. 

Section 33-501(1) and (2), prior to its repeal 
and the substitution therefor of the present 
section by Acts 1975, ch. 248, §§ 12 and 18, 
were held unconstitutional as violative of due 
process under this and U.S. Const. amends. 6 
and 14. Saville v. Treadway, 404 F. Supp. 4380, 
1974 U.S. Dist. LEXIS 9635 (M.D. Tenn. 1974). 

Testimony of examining psychiatrist in a 
proceeding for involuntary hospitalization un- 
der § 33-6-104 was not subject to objection on 
the ground that the person involved was not 
advised of her fifth amendment rights prior to 
the examination. Joyner v. Helvenston, 658 
S.W.2d 99, 1983 Tenn. App. LEXIS 712 (Tenn. 
Ct. App. 1983). 


97. —Professions. 

Acts 1937, ch. 236, § 12 authorizing the state 
board of barber examiners to fix a schedule of 
prices for barber work is unconstitutional as a 
violation of U.S. Const. amend. 5. State v. 
Greeson, 174 Tenn. 178, 124 S.W.2d 253, 1938 
Tenn. LEXIS 78 (1939). 

The act regulating public accountants 
(§§ 62-119 — 62-145, repealed) was within the 
police power of the state. Davis v. Allen, 43 
Tenn. App. 278, 307 S.W.2d 800, 1957 Tenn. 
App. LEXIS 115 (Tenn. Ct. App. 1957). 

Where the facts surrounding plaintiffs appli- 
cation for admission to practice in the district 
court were not in dispute failure to afford her a 
hearing did not deprive her of due process. 
Hicks v. Committee on Admissions to Practice 
in United States Dist. Court for Eastern Dist., 
439 F. Supp. 302, 1977 U.S. Dist. LEXIS 16655 
(E.D. Tenn. 1977). 

Plaintiffs challenge under U.S. Const. 
amend. 5 to the constitutionality of a district 
court rule restricting admission to practice to 
those attorneys admitted to practice in the 


CONSTITUTION OF THE UNITED STATES 


296 


state supreme court was without merit, since 
the establishment of reasonable standards for 
admission to practice is within the discretion of 
the court. Hicks v. Committee on Admissions to 
Practice in United States Dist. Court for East- 
ern Dist., 4389 F. Supp. 302, 1977 U.S. Dist. 
LEXIS 16655 (E.D. Tenn. 1977). 

There is no right, constitutional or otherwise, 
to pursue an unlawful occupation, e.g., purvey- 
ing contraband, whether narcotics, worthless 
stock or obscenity, and the court assumes that 
the government would be entirely within its 
rights to put such a tradesman out of business. 
United States v. Toushin, 714 F. Supp. 1452, 
1989 U.S. Dist. LEXIS 6807 (M.D. Tenn. 1989). 


98. —Parental Rights. 

The due process provisions of the constitu- 
tions of the United States or of the State of 
Tennessee do not require pretrial discovery in a 
case seeking termination of parental rights 
pending in the Juvenile Court. Hearn v. Plea- 
sure, 624 S.W.2d 556, 1981 Tenn. App. LEXIS 
552 (Tenn. Ct. App. 1981). 

Provision of former § 36-1-111 [repealed] 
that would allow court to enter decree of adop- 
tion based on best interest of child, without 
prior judicial termination of father’s parental 
rights pursuant to law, is constitutionally in- 
valid. Nale v. Robertson, 871 S.W.2d 674, 1994 
Tenn. LEXIS 36 (Tenn. 1994). 

Court erred in finding that the parents, in a 
complex, extended dependency and neglect 
case, were not indigent and finding their seven 
children dependent and neglected and that the 
parents had committed severe child abuse; that 
finding could have led to termination of paren- 
tal rights and the parents clearly had a right to 
appointed counsel if they were indigent. The 
parents were entitled to a thorough hearing in 
compliance with T.C.A. § 40-14-202 to deter- 
mine if they were indigent and thus, entitled to 
appointed counsel under Tenn. Sup. Ct. R. 
13(d)(2)(B). Tenn. Dep’t of Children’s Servs. v. 
David H., — S.W.3d —, 2006 Tenn. App. LEXIS 
193 (Tenn. Ct. App. Mar. 21, 2006). 


99. —Taxation. 

If persons have an opportunity to appear 
before a court or tribunal and contest proceed- 
ings which lay a tax or assessment on their 
property, or appropriate such property, such 
proceedings are due process of law. Davidson v. 
New Orleans, 96 U.S. 97, 24 L. Ed. 616, 1877 
U.S. LEXIS 1632 (1877); Cincinnati, N.O. & 
Tex. Pac. R.R. v. Kentucky, 115 U.S. 321, 6 S. 
Ct. 57, 29 L. Ed. 414, 1885 U.S. LEXIS 1843 
(1885); Huling v. Kaw Valley Ry. & Imp. Co., 
130 U.S. 559, 9 S. Ct. 603, 32 L. Ed. 1045, 1889 
U.S. LEXIS 1775 (1889); Palmer v. McMahon, 
133 U.S. 660, 10 S. Ct. 324, 33 L. Ed. 772, 1890 
U.S. LEXIS 1940 (1890); Lent v. Tillson, 140 
U.S. 316, 11S. Ct. 825, 35 L. Ed. 419, 1891 U.S. 
LEXIS 2467 (U.S. May 11, 1891); Fallbrook 
Irrigation Dist. v. Bradley, 164 U.S. 112, 17 S. 
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Ct. 56, 41 L. Ed. 369, 1896 U.S. LEXIS 1847 
(1896). 

Exactly what due process of law requires in 
the assessment and collection of general taxes 
has not been decided by the supreme court, and 
laws for the assessment and collection of such 
taxes stand upon a different footing than laws 
providing for the assessment of special taxes, 
and it has been held that no notice is required 
to be given of the assessment of general taxes. 
Turpin v. Lemon, 187 U.S. 51, 23S. Ct. 20, 47 L. 
Ed. 70, 1902 U.S. LEXIS 839 (1902); Glidden v. 
Harrington, 189 U.S. 255, 23 S. Ct. 574, 47 L. 
Ed. 798, 1903 U.S. LEXIS 1348 (1908). 

When taxpayers have an opportunity to test 
the validity of a tax at any time before it is 
made final, they are not denied due process of 
law. Hodge v. Muscatine County, 196 U.S. 276, 
25 S. Ct. 237, 49 L. Ed. 477, 1905 U.S. LEXIS 
900 (1905). 

An excise tax, based upon gross tonnage upon 
the use of foreign built pleasure yachts that are 
owned by citizens of the United States, without 
imposing a like tax upon the use of domestic, 
does not violate the due process of law clause of 
U.S. Const. amend. 5. Billings v. United States, 
232 U.S. 261, 34S. Ct. 421, 58 L. Ed. 596, 1914 
U.S. LEXIS 1351 (1914); United States v. Ben- 
nett, 232 U.S. 299, 34S. Ct. 433, 58 L. Ed. 612, 
1914 U.S. LEXIS 1356 (1914); Rainey v. United 
States, 232 U.S. 310, 34S. Ct. 429, 58 L. Ed. 
617, 1914 U.S. LEXIS 1358 (1914). 

It is not a violation of due process for con- 
gress to prohibit the refund of taxes lawfully 
assessed but collected by invalid process after 
the statute of limitations had barred their col- 
lection. Graham & Foster v. Goodcell, 282 U.S. 
409, 51 S. Ct. 186, 75 L. Ed. 415, 1931 U.S. 
LEXIS 11 (1931). 

The exclusion of “natural persons acting as 
agents of a non-taxable entity” from the crimi- 
nal penalties of the obscenity law of 1978 is a 
vague and uncertain classification in violation 
of due process as many public and private 
general welfare corporations have both taxable 
and nontaxable properties and activities. Leech 
v. American Booksellers Asso., 582 S.W.2d 738, 
1979 Tenn. LEXIS 446 (Tenn. 1979). 

A taxpayer who has chosen not to invoke his 
proper remedies — paying a disputed tax, filing 
a claim for a refund and then bringing suit in 
federal court — cannot prove any set of facts 
which would entitle him to relief in a federal 
action alleging violation of his constitutional 
rights. Means v. Stocker, 49 F. Supp. 2d 1047, 
1998 U.S. Dist. LEXIS 211386 (W.D. Tenn. 
1998). | 


100. ——Gift and Estate Taxes. 

Congress may not impose an estate tax, 
based on the value of property transferred both 
before and after the act takes effect, simply 
because the prior transfer was to take effect in 
possession or enjoyment at the death of the 
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transferor. Nichols v. Coolidge, 274 U.S. 531, 47 
S. Ct. 710, 71 L. Ed. 1184, 1927 U.S. LEXIS 49, 
52 A.L.R. 1081 (1927), questioned, 114 S. Ct. 
2018, 512 U.S. 26, 129 L. Ed. 2d 22, 1994 US. 
LEXIS 4449 (1994), questioned, Estate of Mc- 
Nichol v. Commissioner, 265 F.2d 667, 1959 
U.S. App. LEXIS 4023, 3 A.F.T.R.2d (RIA) 1838, 
59-1 U.S. Tax Cas. (CCH) P11868 (6th Cir. 
1959), superseded by statute as stated in, Es- 
tate of McNichol v. Commissioner, 265 F.2d 667, 
1959 U.S. App. LEXIS 40238, 3 A.F-T.R.2d (RIA) 
1838, 59-1 U.S. Tax Cas. (CCH) P11868 (6th 
Cir. 1959), limited, Brady v. Ham, 38 F.2d 659, 
1930 U.S. Dist. LEXIS 1884, 8 A.F.T.R. (P-H) 
10354, 1930 U.S. Tax Cas. (CCH) P9185 (6th 
Cir. 1930), criticized, Estate of Rosenberg v. 
Commissioner, 86 T.C. 980, 1986 U.S. Tax Ct. 
LEXIS 108, 86 T.C. No. 60, 7 Employee Benefits 
Cas. (BNA) 1649 (1986), criticized, First Nat'l 
Bank v. United States, 420 F.2d 725, 190 Ct. Cl. 
400, 1970 U.S. Ct. Cl. LEXIS 16, 25 A.F.T.R.2d 
(RIA) 1646, 70-1 U.S. Tax Cas. (CCH) P15930 
(1970). 

Congress may not impose a tax on gifts made 
before consideration of the bill by congress. 
Blodgett v. Holden, 275 U.S. 142, 48 S. Ct. 105, 
72 L. Ed. 206, 1927 U.S. LEXIS 265 (1927), nor 
before final approval of the act by the president. 
Untermyer v. Anderson, 276 U.S. 440, 48 S. Ct. 
353, 72 L. Ed. 645, 1928 U.S. LEXIS 89 (1928). 

The due process clause is not violated by a 
graduated gift tax with exemptions for chari- 
table and educational purposes. Bromley v. 
McCaughn, 280 U.S. 124, 50S. Ct. 46, 74 L. Ed. 
226, 1929 U.S. LEXIS 455 (1929). 

An estate tax law is not so arbitrary and 
capricious as to amount to a deprivation of 
property without due process of law, because it 
includes in the gross estate property held by 
husband and wife as tenants by the entirety. 
Tyler v. United States, 281 U.S. 497, 50 S. Ct. 
356, 74 L. Ed. 991, 19380 U.S. LEXIS 404, 69 
A.L.R. 758 (1930). 

An estate tax on foreign securities physically 
present in the United States, but belonging to a 
nonresident alien, does not violate the due 
process clause. Burnet v. Brooks, 288 U.S. 378, 
53 S. Ct. 457, 77 L. Ed. 844, 1933 U.S. LEXIS 
42, 86 A.L.R. 747 (1933). 


101. —Conservatorship. 

The very simple statutory procedure for con- 
testing incompetency by the ward of a conser- 
vatorship affords adequate procedural due pro- 
cess and the statutes do not unjustifiably 
restrict a ward’s liberty in violation of substan- 
tive due process or the right to equal protection. 
State ex rel. McCormick v. Burson, 894 S.W.2d 
739, 1994 Tenn. App. LEXIS 622 (Tenn. Ct. 
App. 1994). 


102. —Civil Suits. 

With statutory requirements concerning 
proper operation of schools and legal remedies 
such as a writ of mandamus, substantive and 
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procedural due process rights of county citi- 
zens, having had notice and an opportunity to 
be heard, were not violated when a county 
government contracted to place its high school 
system under city operation. Hamblen County 
v. City of Morristown, 584 S.W.2d 673, 1979 
Tenn. App. LEXIS 317 (Tenn. Ct. App. 1979). 

Denial of extension of entitlement of educa- 
tional benefits to person who claimed his alco- 
hol addiction prevented him from completing 
his education during his period of eligibility did 
not violate due process. Tinch v. Walters, 573 F. 
Supp. 346, 1983 U.S. Dist. LEXIS 13007 (E.D. 
Tenn. 1983), affd, 765 F.2d 599, 1985 U.S. App. 
LEXIS 20014 (6th Cir. 1985), affd, Tinch v. 
Walters, 765 F.2d 599, 1985 U.S. App. LEXIS 
20014 (6th Cir. 1985). 

The court rejected a business’s claim that its 
business interests should be protected from IRS 
communications intended to convey to taxpayer 
investors information which would prevent 
them from being penalized for erroneously tak- 
ing deductions on their income tax returns, and 
its claim that this letter caused the destruction 
of its business and loss of income, depriving it of 
property in violation of the fifth amendment’s 
requirement of due process. Mid-South Music 
Corp. v. Kolak, 756 F.2d 23, 1984 U.S. App. 
LEXIS 17201 (6th Cir. Tenn. 1984), appeal after 
remand, Mid-South Music Corp. v. United 
States, 818 F.2d 536, 1987 U.S. App. LEXIS 
6068 (6th Cir. 1987). 

State inmate’s civil suit challenging federal 
jury selection for fifth amendment due process 
violation for underrepresentation of African- 
Americans failed for lack of evidence proving 
systematic exclusion. Mitchell v. Morgan, 844 F. 
Supp. 398, 1994 U.S. Dist. LEXIS 2308 (M.D. 
Tenn. 1994), affd without opinion, sub nom. 
Thandiwe v. Morgan, 41 F.3d 1508, 1994 U.S. 
App. LEXIS 38913 (6th Cir. Tenn. 1994). 

Under the due process clause of U.S. Const. 
amend. 5, a civil litigant has a right to a jury 
chosen from a fair cross-section of the commu- 
nity, since just as it is unfair for a criminal 
defendant to be tried by a jury that has not 
been chosen from a fair cross-section of the 
community, it is equally unfair for the fair 
cross-section requirement to be unfulfilled in a 
civil trial. Mitchell v. Morgan, 844 F. Supp. 398, 
1994 U.S. Dist. LEXIS 2308 (M.D. Tenn. 1994), 
affd without opinion, sub nom. Thandiwe v. 
Morgan, 41 F.3d 1508, 1994 U.S. App. LEXIS 
38913 (6th Cir. Tenn. 1994). 


103. —Criminal Matters. 

The statutory form of first degree murder 
committed while in the perpetration of a desig- 
nated felony is a legitimate and constitutional 
legislative function; thus, even though a show- 
ing of premeditation, deliberation, and intent to 
kill is not required for conviction of felony 
murder in the first degree, and defendant can- 
not rely on certain defenses afforded defen- 
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dants charged with other forms of first degree 
murder, there is no denial of due process. State 
v. Walker, 893 S.W.2d 429, 1995 Tenn. LEXIS 
26 (Tenn. 1995). 

Allowing proof of numerous incidents of tele- 
phone harassment and stalking did not com- 
promise constitutional right to unanimous jury 
verdict since both offenses require proof of 
continuous course of conduct. State v. Hoxie, 
963 S.W.2d 737, 1998 Tenn. LEXIS 74 (Tenn. 
1998). 

Evidence was sufficient to sustain defen- 
dant’s kidnapping conviction; therefore, it was 
not incidental to the sexual battery conviction 
and did not violate defendant’s due process 
rights, where the victim testified that defen- 
dant grabbed her arm and forced her into the 
room. Defendant could have committed the 
sexual battery offense outside of the hotel room 
or in the victim’s car; thus, the removal was not 
necessary to committing the sexual battery on 
the victim, but moving her into the hotel room 
lessened the risk of detection from passers-by 
in the hotel. State of Tennessee v. Lawrence 
Warren Pierce, — S.W.3d —, 2004 Tenn. Crim. 
App. LEXIS 994 (Tenn. Crim. App. Nov. 9, 
2004), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 160 (Tenn. Feb. 28, 2005). 

In a felony murder case, defendant’s right to 
due process was not violated by the introduc- 
tion of his videotaped confession to another 
inmate, showing defendant in jail attire, be- 
cause given that the video was of short duration 
and that the inmate had already testified, with- 
out objection, that his conversations with de- 
fendant occurred while they were confined in 
jail, the video’s probative value was not sub- 
stantially outweighed by the danger of unfair 
prejudice. State v. Taylor, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 814 (Tenn. Crim. App. 
Oct. 13, 2006). 

Aggravated kidnappings were separate and 
distinct acts as opposed to necessarily inciden- 
tal to the aggravated assaults, and therefore, 
did not violate defendant’s due process rights; 
the confinement of the victims in the kitchen 
and pantry was to frustrate escape and thereby 
lessen defendant’s risk of detection. The re- 
straint of the victims also substantially in- 
creased their risk of harm because there was 
evidence of shots fired in the house that rico- 
cheted, and one such projectile was found in the 
kitchen. State v. Day, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 175 (Tenn. Crim. App. Feb. 
27, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 550 (Tenn. June 18, 2007). 


104. ——Criminal Procedure. 

Sections 39-908 and 39-909 (see §§ 39-14- 
402 and 39-14-701) making carrying of bur- 
glarious instruments or possession of explo- 
sives for burglarious purposes a felony were not 
unconstitutional as being vague and ambigu- 
ous or as establishing no standards for evalu- 
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ating the objects deemed to be burglary tools, 
the persons subject to a charge for such posses- 
sion, the circumstances under which possession 
of such objects would constitute a violation or 
the intent or overt act necessary to establish 
the offense. Shafer v. State, 214 Tenn. 416, 381 
S.W.2d 254, 1964 Tenn. LEXIS 491 (1964), cert. 
denied, 379 U.S. 979, 85S. Ct. 683, 13 L. Ed. 2d 
570, 1965 U.S. LEXIS 2159 (1965), cert. denied, 
Shafer v. Tennessee, 379 U.S. 979, 85S. Ct. 683, 
13 L. Ed. 2d 570, 1965 U.S. LEXIS 2159 (1965). 

The holding of a person in custody by state 
officers for 48 hours or more without prelimi- 
nary examination by a magistrate, nothing else 
appearing, does not violate either T.C.A. § 40- 
604 (now § 40-5-103) or constitutional due pro- 
cess. Ramsey v. Haun, 296 F. Supp. 307, 1969 
U.S. Dist. LEXIS 10433 (E.D. Tenn. 1969). 

Interval of 47 days between offense and ar- 
rest of defendant was not an infringement of 
constitutional rights in absence of showing by 
defendant that he was prejudiced thereby. 
Halquist v. State, 489 S.W.2d 88, 1972 Tenn. 
Crim. App. LEXIS 299 (Tenn. Crim. App. 1972). 

A lesser criminal charge cannot be raised toa 
more serious charge in order to penalize a 
defendant who has exercised his procedural 
rights in relation to the prosecution of the 
lesser charge, without violating the defendant’s 
rights to due process. United States v. Lee, 435 
F. Supp. 974, 1976 U.S. Dist. LEXIS 11654 
(E.D. Tenn. 1976). 

Where record indicated no other reason for 
shackling defendant than that a third party in 
an unrelated proceeding had recently escaped 
from the courtroom, the shackling violated de- 
fendant’s right to due process. Willocks v. State, 
546 S.W.2d 819, 1976 Tenn. Crim. App. LEXIS 
314 (Tenn. Crim. App. 1976). 

Defendants in criminal trial were accorded 
due process before being held in civil contempt 
for noncompliance with court order to produce 
voice exemplars, where the defendants had 
adequate notice of the contemptuous acts and 
of the consequences of the contempt order and 
were given the opportunity to explain their 
noncompliance. United States v. Mitchell, 556 
F.2d 371, 1977 U.S. App. LEXIS 13294 (6th Cir. 
1977), cert. denied, 434 U.S. 925, 98 S. Ct. 406, 
54 L. Ed. 2d 284, 1977 U.S. LEXIS 3800 (1977), 
cert. denied, Williamson v. United States, 434 
U.S. 925, 98 S. Ct. 406, 54 L. Ed. 2d 284, 1977 
U.S. LEXIS 3800 (1977). 

Due process mandates that an indigent 
criminal defendant is entitled to a transcript of 
prior proceedings, at the government’s expense, 
if it is reasonably necessary to present an 
effective defense at the subsequent proceeding. 
United States v. Johnson, 584 F.2d 148, 1978 
U.S. App. LEXIS 8755 (6th Cir. 1978), cert. 
denied, 440 U.S. 918, 99 S. Ct. 1239, 99 S. Ct. 
1240, 59 L. Ed. 2d 469, 1979 U.S. LEXIS 833 
(1979), cert. denied, 440 U.S. 918, 99 S. Ct. 
1240, 59 L. Ed. 2d 469 (1979), cert. denied, 
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Monger v. United States, 440 U.S. 918, 99S. Ct. 
1239, 99 S. Ct. 1240, 59 L. Ed. 2d 469, 1979 
U.S. LEXIS 833 (1979). 

Absent some showing of good cause for delay, 
an indigent defendant’s request for a transcript 
of prior proceedings should be made before trial 
or at least well before the testimony which the 
defendant seeks to challenge. United States v. 
Johnson, 584 F.2d 148, 1978 U.S. App. LEXIS 
8755 (6th Cir. 1978), cert. denied, 440 U.S. 918, 
99 S. Ct. 1239, 99 S. Ct. 1240, 59 L. Ed. 2d 469, 
1979 U.S. LEXIS 833 (1979), cert. denied, 440 
U.S. 918, 99 S. Ct. 1240, 59 L. Ed. 2d 469 
(1979), cert. denied, Monger v. United States, 
440 U.S. 918, 99S. Ct. 1239, 99 S. Ct. 1240, 59 
L. Ed. 2d 469, 1979 U.S. LEXIS 833 (1979). 

Because those who sell, purchase and traffic 
in child pornography operate in secret, it was 
necessary for undercover officers to purchase 
an advertisement in adult video magazine to 
detect and investigate violations of 18 U.S.C. 
§ 2252, and officers’ conduct could not be 
deemed so fundamentally unfair and outra- 
geous as to violate defendant’s due process 
rights. United States v. Moore, 916 F.2d 1131, 
1990 U.S. App. LEXIS 18716 (6th Cir. Tenn. 
1990), rehearing denied, — F. 2d —, 1990 U.S. 
App. LEXIS 22068 (6th Cir. Nov. 27, 1990). 

In determining whether police conduct has 
undermined constitutional due process protec- 
tions, four factors are considered: (1) The need 
for the type of government conduct in relation- 
ship to the criminal activity; (2) The preexis- 
tence of a criminal enterprise; (3) The level of 
the direction or control of the criminal enter- 
prise by the government; and (4) The impact of 
the government activity in creating the com- 
mission of the criminal activity. United States 
v. Moore, 916 F.2d 1131, 1990 U.S. App. LEXIS 
18716 (6th Cir. Tenn. 1990), rehearing denied, 
— F. 2d —, 1990 U.S. App. LEXIS 22068 (6th 
Cir. Nov. 27, 1990). 

Substantive issues of speedy trial, due pro- 
cess, and double jeopardy are not appropriate 
concerns of courts in extradition proceedings in 
asylum states. Beckwith v. Evatt, 819 S.W.2d 
453, 1991 Tenn. Crim. App. LEXIS 407 (Tenn. 
Crim. App. 1991), appeal denied, — S.W.2d —, 
1991 Tenn. LEXIS 414 (Tenn. Sept. 30, 1991). 

The due process and equal protection clauses 
ofU.S. Const. amends. 5 and 14, and Tenn. 
Const. Article I, § 8 require that a new rule for 
the conduct of criminal prosecutions be applied 
retroactively to all cases, state or federal, pend- 
ing on direct review or not yet final. State v. 
Enochs, 823 S.W.2d 539, 1991 Tenn. LEXIS 486 
(Tenn. 1991), rehearing denied, — S.W.2d —, 
1992 Tenn. LEXIS 41 (Tenn. Jan. 27, 1992). 


105. ———Plea Agreements. 

Where the consensual nature of a plea agree- 
ment is called into question — where the de- 
fendant was not fairly apprised of its conse- 
quences — it can be attacked under the due 
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process clause. United States v. Randolph, 230 
F.3d 243, 2000 FED App. 273P, 2000 U.S. App. 
LEXIS 20876 (6th Cir. Tenn. 2000), rehearing 
denied, — F. 3d —, 2000 U.S. App. LEXIS 
27415 (6th Cir. Oct. 19, 2000). 

Plea agreement which defendant entered 
into in Texas violated the constitutional guar- 
antee of due process, where there was no men- 
tion of the possibility that the Texas prosecu- 
tors would pass the information gleaned from 
defendant to their Tennessee prosecutorial 
counterparts in order to bring the same con- 
spiracy charge against defendant in a different 
courthouse. United States v. Randolph, 230 
F.3d 243, 2000 FED App. 273P, 2000 U.S. App. 
LEXIS 20876 (6th Cir. Tenn. 2000), rehearing 
denied, — F. 3d —, 2000 U.S. App. LEXIS 
27415 (6th Cir. Oct. 19, 2000). 


106. ——lIdentifications. 

Where the defendant was required by the 
arresting officers to wear a hat at the jail when 
a witness was observing him for the purpose of 
confirming his opinion that he was the same 
man he had seen at the scene of the crime, the 
court held that this method of identification did 
not compel the defendant to give evidence 
against himself and was not in violation of U.S. 
Const. amend. 5. Barrett v. State, 190 Tenn. 
366, 229 S.W.2d 516, 1950 Tenn. LEXIS 494, 18 
A.L.R.2d 789 (1950). 

Defendant’s privilege against self-incrimina- 
tion is ordinarily not infringed by requiring him 
to exhibit himself in court in the manner a 
person is commonly seen in public. Taylor v. 
State, 479 S.W.2d 659, 1972 Tenn. Crim. App. 
LEXIS 350 (Tenn. Crim. App. 1972). 

Where the confrontation procedure employed 
by the police is suggestive, the determining 
factor in determining the admissibility of the 
identification testimony is reliability, which in- 
cludes the following factors: (1) The opportu- 
nity of the witness to view the criminal at the 
time of the crime; (2) His degree of attention; (3) 
The accuracy of his prior description of the 
criminal; (4) The level of certainty demon- 
strated at the confrontation; and (5) The time 
span between the crime and the confrontation. 
Against these five factors is to be weighed the 
corrupting effect of the suggestive identification 
itself. Smith v. State, 573 S.W.2d 759, 1978 
Tenn. Crim. App. LEXIS 328 (Tenn. Crim. App. 
1978). 

In deciding whether an identification proce- 
dure is suggestive, the court must view the 
alleged suggestive procedure in the “totality of 
the circumstances.” State v. McMiller, 614 
S.W.2d 398, 1981 Tenn. Crim. App. LEXIS 329 
(Tenn. Crim. App. 1981). 

Identification testimony of victim and state’s 
witness were admissible where found reliable 
following application of factors enumerated in 
Neil v. Biggers, 34 L. Ed. 2d 401, 93 S. Ct. 375, 
409 U.S. 188, 1972 U.S. LEXIS 6 (1972). State 
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v. Edwards, 868 S.W.2d 682, 1993 Tenn. Crim. 
App. LEXIS 228 (Tenn. Crim. App. 1993). 

Even though a lineup procedure was sugges- 
tive because the victim recognized some of the 
individuals therein, where a high decree of 
reliability existed in the victim’s identification 
of the defendant from her observations at the 
time of the robbery, there was no denial of due 
process in her identification of the defendant at 
the lineup. State v. Strickland, 885 S.W.2d 85, 
1993 Tenn. Crim. App. LEXIS 620 (Tenn. Crim. 
App. 1993), appeal denied, — S.W.2d —, 1994 
Tenn. LEXIS 52 (Tenn. Feb. 22, 1994). 

In post-conviction proceedings alleging the 
ineffective assistance of counsel, the petitioner 
bears the burden of showing both the unreason- 
ableness of the counsel’s performance and the 
actual prejudice resulting from that perfor- 
mance. Campbell v. State, 904 S.W.2d 594, 1995 
Tenn. LEXIS 375 (Tenn. 1995). 


107. ———Photographic. 

Lineup and in-court identifications, subse- 
quent to a photographic identification so highly 
suggestive as to be violative of defendant’s due 
process rights, were sufficiently connected to 
the photographic identification to be “fruit of 
the poisonous tree” and also violative of defen- 
dant’s due process rights. Sloan v. State, 584 
S.W.2d 461, 1978 Tenn. Crim. App. LEXIS 365 
(Tenn. Crim. App. 1978). 

A photographic identification procedure us- 
ing six mugshots and one professionally taken 
portrait of defendant in a Navy uniform was so 
suggestive that it gave rise to a very substan- 
tial likelihood of irreparable misidentification 
and was so violative of defendant’s due process 
rights as to be a sound basis for reversal. Sloan 
v. State, 584 S.W.2d 461, 1978 Tenn. Crim. App. 
LEXIS 365 (Tenn. Crim. App. 1978). 

The constitution does not require that coun- 
sel be present during a pre-trial photographic 
display for the purpose of identification of a 
suspect. Hill v. Moore, 510 F. Supp. 846, 1981 
U.S. Dist. LEXIS 11257 (W.D. Tenn. 1981), affd 
without opinion, 672 F.2d 917, 1981 U.S. App. 
LEXIS 15740 (6th Cir. 1981), affd, Hill v. 
Moore, 672 F.2d 917, 1981 U.S. App. LEXIS 
15740 (6th Cir. 1981). 

Factors for consideration in determining the 
fairness of a pre-trial identification by use of 
photographs include whether just one photo, 
that of the defendant, was shown to the wit- 
ness, whether the police officer attempted to 
influence the witness in making his identifica- 
tion, whether the photo of the defendant recurs 
in the group of photos displayed to the witness 
or whether the photograph of the defendant in 
some way is emphasized. Hill v. Moore, 510 F. 
Supp. 846, 1981 U.S. Dist. LEXIS 11257 (W.D. 
Tenn. 1981), affd without opinion, 672 F.2d 
917, 1981 U.S. App. LEXIS 15740 (6th Cir. 
1981), affd, Hill v. Moore, 672 F.2d 917, 1981 
U.S. App. LEXIS 15740 (6th Cir. 1981). 
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The fact that two photographs of the defen- 
dant were interspersed with 74 others in a 
photograph album did not indicate suggestive- 
ness. State v. McMiller, 614 S.W.2d 398, 1981 
Tenn. Crim. App. LEXIS 329 (Tenn. Crim. App. 
1981). 

The rule requiring the presence of counsel at 
post-indictment lineups was not extended to 
cover the taking of photographs for a photo- 
graphic array. State v. Blanks, 668 S.W.2d 673, 
1984 Tenn. Crim. App. LEXIS 2880 (Tenn. 
Crim. App. 1984). 


108. ——Indictment. 

If a defendant can show actual substantial 
prejudice to his right to a fair trial on account of 
prearrest or preindictment delay and that the 
delay was deliberately created to gain an unfair 
tactical advantage for the government, he is 
entitled to dismissal of the indictment for vio- 
lation of due process, but the real possibility of 
prejudice inherent to any extended delay is not 
in itself enough to justify pretrial dismissal of 
an indictment. United States v. Ferguson, 460 
F. Supp. 1, 1977 U.S. Dist. LEXIS 15592 (E.D. 
Tenn. 1977), affd 582 F.2d 1280, 1978 U.S. App. 
LEXIS 10253 (6th Cir. 1978), affd, United 
States v. Ferguson, 582 F.2d 1280, 1978 U.S. 
App. LEXIS 10253 (6th Cir. 1978). 

Due process is not violated when a state 
prosecutor carries out a threat made during 
plea negotiations to have the accused rein- 
dicted for more serious charges for which he is 
plainly subject to prosecution if he does not 
plead guilty to the offense for which he was 
originally charged. Jeffries v. State, 640 S.W.2d 
854, 1979 Tenn. Crim. App. LEXIS 326 (Tenn. 
Crim. App. 1979). 

Indictment count charging defendants with a 
single conspiracy which violates two offenses is 
not duplicitous and does not violate defendants’ 
due process rights. United States v. Toushin, 
714 F. Supp. 1452, 1989 U.S. Dist. LEXIS 6807 
(M.D. Tenn. 1989). 

Defendant’s rights under the due process 
guarantees of U.S. Const. amend. 5 and the 
notice and jury trial guarantees of U.S. Const. 
amend. 6 were not violated by the indictment 
for first degree murder, not including the ag- 
gravating factors, because Tennessee’s capital 
sentencing scheme does not require that aggra- 
vating circumstances be included in an indict- 
ment. State of Tennessee v. Robert Hood, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1008 
(Tenn. Crim. App. Sept. 13, 2005). 

Court did not err by refusing to dismiss 
defendant’s second degree murder indictment 
due to pre-indictment delay because, although 
the two and one-half year delay was due to 
“bureaucratic negligence,” defendant offered no 
proof as to why his right to a fair trial had been 
substantially prejudiced by the pre-indictment 
delay; for example, he did not assert that access 
to physical evidence was compromised or that 
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he was unable to secure any particular witness 
on his behalf as a result of the delay in the 
prosecution. State v. Baker, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 707 (Tenn. Crim. App. 
Sept. 14, 2006). 


109. ——Prosecution. 

Actual prejudice must be shown by a defen- 
dant before a due process claim is triggered for 
any delay between the time of the offense and 
the time of the initiation of prosecution. State v. 
Baker, 614 S.W.2d 352, 1981 Tenn. LEXIS 423 
(Tenn. 1981). 

Selective prosecution violative of the due 
process clause has three elements: (1) The 
prosecutor must single out a person belonging 
to an identifiable group, such as those of a 
particular race or religion, or a group exercising 
constitutional rights, for prosecution even 
though he has decided not to prosecute persons 
not belonging to that group in similar situa- 
tions; (2) The prosecutor must initiate the pros- 
ecution with a discriminatory purpose; and (3) 
The prosecution must have a discriminatory 
effect on the group to which the defendant 
belongs. United States v. Anderson, 923 F.2d 
450, 1991 U.S. App. LEXIS 497 (6th Cir. 1991), 
cert. denied, 499 U.S. 980, 111 S. Ct. 1633, 113 
L. Ed. 2d 729, 1991 U.S. LEXIS 2240 (1991), 
cert. denied, 500 U.S. 936, 111 S. Ct. 2062, 114 
L. Ed. 2d 467, 1991 U.S. LEXIS 2879 (1991), 
cert. denied, Anderson v. United States, 499 
U.S. 980, 111 S. Ct. 1633, 113 L. Ed. 2d 729, 
1991 U.S. LEXIS 2240 (1991); McNeil v. United 
States, 500 U.S. 936, 111 S. Ct. 2062, 114 L. Ed. 
2d 467, 1991 U.S. LEXIS 2879 (1991). 

Vindictive prosecution violative of the due 
process clause occurs when a prosecutor acts to 
deter the exercise of a protected right by the 
person prosecuted. A person who claims he has 
been vindictively prosecuted must show that 
the prosecutor has some “stake” in deterring 
the petitioner’s exercise of his rights, and that 
the prosecutor’s conduct was somehow unrea- 
sonable. United States v. Anderson, 923 F.2d 
450, 1991 U.S. App. LEXIS 497 (6th Cir. 1991), 
cert. denied, 499 U.S. 980, 111 S. Ct. 1633, 113 
L. Ed. 2d 729, 1991 U.S. LEXIS 2240 (1991), 
cert. denied, 500 U.S. 936, 111 S. Ct. 2062, 114 
L. Ed. 2d 467, 1991 U.S. LEXIS 2879 (1991), 
cert. denied, Anderson v. United States, 499 
U.S. 980, 111 S. Ct. 1633, 113 L. Ed. 2d 729, 
1991 U.S. LEXIS 2240 (1991); McNeil v. United 
States, 500 U.S. 936, 111 S. Ct. 2062, 114 L. Ed. 
2d 467, 1991 U.S. LEXIS 2879 (1991). 

Due process does not mandate that referrals 
from state officials to federal officials, resulting 
in an increased sentence, be controlled through 
policy, as long as prosecutors are not acting as 
rubber stamps, and exert their own discretion 
as to whether or not to prosecute. United States 
v. Allen, 954 F.2d 1160, 1992 U.S. App. LEXIS 
837 (6th Cir. 1992). 


110. ———Delayed Prosecution. 
Even if the applicable statute of limitations 
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has not expired, due process requires dismissal 
of indictments when the delay in bringing for- 
mal charges is unjustified by the legitimate 
needs of the prosecution and causes the defen- 
dant to suffer actual substantial prejudice. 
United States v. Richburg, 478 F. Supp. 535, 
1979 U.S. Dist. LEXIS 13265 (M.D. Tenn. 
1979). 

An indictment must be dismissed if it is 
shown that preindictment delay caused sub- 
stantial prejudice to a defendant’s right to a fair 
trial and that the delay was an intentional 
device to gain tactical advantage over the ac- 
cused. State v. Baker, 614 S.W.2d 352, 1981 
Tenn. LEXIS 423 (Tenn. 1981); State v. Walton, 
673 S.W.2d 166, 1984 Tenn. Crim. App. LEXIS 
2765 (Tenn. Crim. App. 1984); State v. Dun- 
ning, 762 S.W.2d 142, 1988 Tenn. Crim. App. 
LEXIS 387 (Tenn. Crim. App. 1988). 

The burden of proof is upon the accused to 
show that the delay between the time of the 
offense and the time of the initiation of pros- 
ecution was prejudicial and not for a legitimate 
reason. State v. Baker, 614 S.W.2d 352, 1981 
Tenn. LEXIS 423 (Tenn. 1981); State v. Walton, 
673 S.W.2d 166, 1984 Tenn. Crim. App. LEXIS 
2765 (Tenn. Crim. App. 1984). 

Prior to formal accusation, delay may occur 
in such a manner that the defendant’s fifth 
amendment right to due process — in contrast 
to the sixth amendment right to speedy trial — 
is violated. State v. Baker, 614 S.W.2d 352, 1981 
Tenn. LEXIS 423 (Tenn. 1981). 

If the state took action to delay the initiation 
of prosecution to gain tactical advantage over 
or to harass the defendant, then a due process 
case is made out. State v. Baker, 614 S.W.2d 
352, 1981 Tenn. LEXIS 423 (Tenn. 1981). 

Two-year delay in prosecution did not violate 
those fundamental conceptions of justice which 
lay at the base of the civil and political institu- 
tions, and which defined the community’s sense 
of fair play and decency. United States v. Bollin, 
582 F. Supp. 339, 1983 U.S. Dist. LEXIS 14944 
(M.D. Tenn. 1983). 

Prosecutors are under no duty to file charges 
as soon as probable cause exists or before they 
are satisfied they will be able to establish the 
suspect’s guilt beyond a reasonable doubt. 
United States v. Caruthers, 586 F. Supp. 26, 
1984 U.S. Dist. LEXIS 17974 (M.D. Tenn. 
1984). 

Pre-indictment delay of nine months did not 
violate defendant’s due process rights. State v. 
Dunning, 762 S.W.2d 142, 1988 Tenn. Crim. 
App. LEXIS 387 (Tenn. Crim. App. 1988). 

Investigative delay does not deprive a defen- 
dant of due process even if his defense might 
have been somewhat prejudiced by the lapse of 
time. United States v. Toushin, 714 F. Supp. 
1452, 1989 U.S. Dist. LEXIS 6807 (M.D. Tenn. 
1989). 

Delay between the commission of an offense 
and the commencement of adversarial proceed- 
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ings does not violate an accused’s constitutional 
right to a speedy trial. However, such a delay 
may occur in such a manner that the defen- 
dant’s right to due process under U.S. Const. 
amend. 5, in contrast to the U.S. Const. amend. 
6 right to a speedy trial, is violated. State v. 
Dykes, 803 S.W.2d 250, 1990 Tenn. Crim. App. 
LEXIS 642 (Tenn. Crim. App. 1990), appeal 
denied, — S.W.2d —, 1990 Tenn. LEXIS 480 
(Tenn. Dec. 10, 1990), overruled, State v. 
Hooper, 29 S.W.3d 1, 2000 Tenn. LEXIS 535 
(Tenn. 2000). 

Before an accused is entitled to relief based 
upon a delay between the offense and the 
initiation of adversarial proceedings, the ac- 
cused must prove that (a) there was a delay, (b) 
the accused sustained actual prejudice as a 
direct and proximate result of the delay, and (c) 
the state caused the delay in order to gain 
tactical advantage over, or to harass, the ac- 
cused. State v. Dykes, 803 S.W.2d 250, 1990 
Tenn. Crim. App. LEXIS 642 (Tenn. Crim. App. 
1990), appeal denied, — S.W.2d —, 1990 Tenn. 
LEXIS 480 (Tenn. Dec. 10, 1990), overruled, 
State v. Hooper, 29 S.W.3d 1, 2000 Tenn. LEXIS 
535 (Tenn. 2000). 

Defendant was not entitled to relief based 
upon the passage of less than 16 months be- 
tween the date of the offense and the institution 
of adversarial proceeding. State v. Dykes, 803 
S.W.2d 250, 1990 Tenn. Crim. App. LEXIS 642 
(Tenn. Crim. App. 1990), appeal denied, — 
S.W.2d —, 1990 Tenn. LEXIS 480 (Tenn. Dec. 
10, 1990), overruled, State v. Hooper, 29 S.W.3d 
1, 2000 Tenn. LEXIS 535 (Tenn. 2000). 

While the defendant asserted that she suf- 
fered prejudice to her case and an impaired 
ability to defend against the charges as a result 
of the death of certain witnesses and impaired 
memories of others, such consequences were 
insufficient to warrant dismissal for pre-indict- 
ment delay. United States v. Duke, 814 F. Supp. 
29, 1993 U.S. Dist. LEXIS 2543 (M.D. Tenn. 
1993). 

Where the government offers valid reasons 
for a pre-indictment delay, the defendant’s due 
process rights are generally not implicated. 
United States v. Duke, 814 F. Supp. 29, 1993 
U.S. Dist. LEXIS 2543 (M.D. Tenn. 1993). 

The test set forth in State v. Dykes, 803 
S.W.2d 250, 1990 Tenn. Crim. App. LEXIS 642 
(Tenn. Crim. App. 1990) did not apply in a case 
where the interim between the offense and the 
indictment was 42 years and where the state 
had no knowledge of the offense from the time 
of commission. State v. Gray, 917 S.W.2d 668, 
1996 Tenn. LEXIS 120 (Tenn. 1996). 

Where the offense occurred 43 years prior to 
the indictment, no reasonable justification for 
such delay was demonstrated, and three in- 
stances of prejudice were found, i.e., diminish- 
ment of the victim’s memory, unavailability of 
witnesses, and inability of the victim to specifi- 
cally date the incident, prosecution of the de- 
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fendant would violate due process. State v. 
Gray, 917 S.W.2d 668, 1996 Tenn. LEXIS 120 
(Tenn. 1996). 

An untimely prosecution may be subject to 
dismissal upon due process grounds even 
though in the interim the defendant was nei- 
ther formally accused, restrained, nor incarcer- 
ated for the offense; in determining whether 
preaccusatorial delay violates due process, the 
trial court must consider the length of the 
delay, the reason for the delay, and the degree of 
prejudice, if any, to the accused. State v. Gray, 
917 S.W.2d 668, 1996 Tenn. LEXIS 120 (Tenn. 
1996). 

A five-year delay from the commission of the 
offense to defendant’s arrest raised due process 
concerns requiring analysis under the federal 
and state constitutions. State v. Utley, 956 
S.W.2d 489, 1997 Tenn. LEXIS 571 (Tenn. 
1997). 

In determining whether a due process viola- 
tion has occurred when the state is aware that 
an offense has been committed but delays in 
commencing adversarial proceedings, the test 
is whether it is shown that the delay caused 
prejudice to the defendant’s rights to a fair trial 
and that the state caused the delay in order to 
gain an advantage. State v. Carico, 968 S.W.2d 
280, 1998 Tenn. LEXIS 250 (Tenn. 1998). 

Generally, a defendant can succeed on a due 
process based on a pre-indictment delay claim 
only if defendant can demonstrate: (1) Substan- 
tial prejudice to defendant’s right to a fair trial; 
and (2) That the delay was an intentional 
tactical ploy by the government; the burden to 
prove pre-indictment delay is on the defendant. 
United States v. Mask, 154 F. Supp. 2d 1344, 
2001 U.S. Dist. LEXIS 9849 (W.D. Tenn. 2001). 

The due process clause does not permit 
courts to dismiss criminal prosecutions simply 
because they disagree with a prosecutor’s judg- 
ment as to when to seek an indictment; addi- 
tionally, the government’s stated reasons for a 
delay must be taken in good faith. United 
States v. Mask, 154 F. Supp. 2d 1344, 2001 U.S. 
Dist. LEXIS 9849 (W.D. Tenn. 2001). 


111. ——Pretrial Detention Conditions. 

The standard set by the United States su- 
preme court by which the constitutionality of 
pretrial detention conditions of confinement are 
to be evaluated is whether such conditions 
amount to punishment or otherwise violate a 
specific constitutional provision. Inmates, 
Wash. County Jail v. England, 516 F. Supp. 132, 
1980 U.S. Dist. LEXIS 16683 (E.D. Tenn. 1980), 
affd without opinion, 659 F.2d 1081, 1981 U.S. 
App. LEXIS 13381 (6th Cir. 1981), affd, In- 
mates of Washington County Jail v. England, 
659 F.2d 1081, 1981 U.S. App. LEXIS 13381 
(6th Cir. 1981). 

Restrictions on a pretrial detainee’s visita- 
tion privileges are not unconstitutional unless 
they amount to punishment. Inmates, Wash. 
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County Jail v. England, 516 F. Supp. 132, 1980 
U.S. Dist. LEXIS 16683 (E.D. Tenn. 1980), affd 
without opinion, 659 F.2d 1081, 1981 U.S. App. 
LEXIS 13381 (6th Cir. 1981), affd, Inmates of 
Washington County Jail v. England, 659 F.2d 
1081, 1981 U.S. App. LEXIS 13381 (6th Cir. 
1981). 

Denial of contact visitation for pretrial de- 
tainees does not amount to punishment and is 
not unconstitutional. Inmates, Wash. County 
Jail v. England, 516 F. Supp. 132, 1980 U.S. 
Dist. LEXIS 16683 (E.D. Tenn. 1980), affd 
without opinion, 659 F.2d 1081, 1981 U.S. App. 
LEXIS 13381 (6th Cir. 1981), aff'd, Inmates of 
Washington County Jail v. England, 659 F.2d 
1081, 1981 U.S. App. LEXIS 13381 (6th Cir. 
1981). 

The due process clauses of the fifth and 
fourteenth amendments protect pretrial de- 
tainees from punishment or jail conditions 
which amount to punishment; however, if a 
restriction or condition is not reasonably re- 
lated to a legitimate goal of the custodian to 
maintain security in the institution a court 
permissibly may infer that the purpose of the 
governmental action is punishment that may 
not constitutionally be inflicted upon detainees 
qua detainees. Malone v. Colyer, 710 F.2d 258, 
1983 U.S. App. LEXIS 26512 (6th Cir. Tenn. 
1983). 


112. ——Preliminary Proceedings. 

Witnesses, summoned to testify before a fed- 
eral grand jury, are not concerned with the 
possible invalidity of the statutes, under which 
the grand jury’s investigation is conducted, and 
the consequent want of jurisdiction of court or 
jury over the subject matter, and they may not 
urge that objection to justify their contumacy in 
refusing to testify. Blair v. United States, 250 
U.S. 273, 39 S. Ct. 468, 63 L. Ed. 979, 1919 U.S. 
LEXIS 1744 (1919). 

Defendant could not be prosecuted for perju- 
rious testimony before a grand jury, where 
defendant was unaware that he had been se- 
cretly indicted and the government was using 
the grand jury proceedings to elicit information 
from the defendant on the subject matter of the 
secret indictments, since such proceedings con- 
stituted an abuse of process which violated both 
defendant’s right to counsel and his right to due 
process. United States v. Doss, 563 F.2d 265, 
1977 U.S. App. LEXIS 11427 (6th Cir. 1977). 

Even assuming the existence of racial dis- 
crimination in the selection of grand jury fore- 
man, the discrimination does not warrant the 
reversal of the conviction of, and dismissal of 
the indictment against, a white male bringing a 
claim under the due process clause. State v. 
Chambless, 682 S.W.2d 227, 1984 Tenn. Crim. 
App. LEXIS 2978 (Tenn. Crim. App. 1984). 

A white male defendant has no standing to 
challenge the failure to appoint a woman as 
grand jury foreman. State v. Chambless, 682 
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S.W.2d 227, 1984 Tenn. Crim. App. LEXIS 2978 
(Tenn. Crim. App. 1984). 

Driver’s due process guarantees provided for 
by U.S. Const. amends. 5 and 14, and Tenn. 
Const. art. I, § 8 were not violated by having a 
Tennessee highway patrolman conduct a driver 
license suspension hearing pursuant to § 55- 
10-406 to determine if the driver refused to 
take a breath-alcohol test after being placed 
under arrest for driving under the influence. 
Hookanson v. Jones, 757 S.W.2d 347, 1988 
Tenn. App. LEXIS 392 (Tenn. Ct. App. 1988). 


113. ——Discovery. 

Where after the prosecution obtained and 
used at trial the testimony of an inmate incar- 
cerated with the defendant, that the defendant 
had confessed to him, the fact that the person 
with whom the defendant had had a subse- 
quent conversation in the same jail cell denying 
any involvement in the murder was actually an 
agent reinterviewing him became evidence of 
such substantial value to the defense that el- 
ementary fairness required it to be disclosed to 
him even without a specific request therefor; 
and where it was not, defendant was entitled to 
habeas corpus relief. Cagle v. Davis, 520 F. 
Supp. 297, 1980 U.S. Dist. LEXIS 16804 (E.D. 
Tenn. 1980), affd without opinion, 663 F.2d 
1070, 1981 U.S. App. LEXIS 11414 (6th Cir. 
Tenn. 1981), affd, Cagle v. Davis, 663 F.2d 
1070, 1981 U.S. App. LEXIS 11414 (6th Cir. 
Tenn. 1981). 

If information withheld by the prosecution 
was of such substantial value to the defense 
that the prosecuting attorney should have dis- 
closed it to the defense without a request spe- 
cifically therefor, then its withholding from the 
defense infringed upon the applicant’s right to 
a fair trial. Cagle v. Davis, 520 F. Supp. 297, 
1980 U.S. Dist. LEXIS 16804 (E.D. Tenn. 1980), 
affd without opinion, 663 F.2d 1070, 1981 U.S. 
App. LEXIS 11414 (6th Cir. Tenn. 1981), affd, 
Cagle v. Davis, 663 F.2d 1070, 1981 U.S. App. 
LEXIS 11414 (6th Cir. Tenn. 1981). 

Claims of failure to provide exculpatory evi- 
dence failed where the defendant alleged that 
the prosecution should have provided defen- 
dant’s counsel with the transcript of his trial for 
murder more than ten years earlier because it 
may have supported an insanity defense, and 
that the prosecution should have provided the 
crime lab analysis indicating that no blood was 
found on clothes seized from defendant’s apart- 
ment. Abdur’ Rahman v. Bell, 999 F. Supp. 
1073, 1998 U.S. Dist. LEXIS 4929 (M.D. Tenn. 
1998), affd in part, rev'd in part, 226 F.3d 696, 
2000 FED App. 319P, 2000 U.S. App. LEXIS 
22978 (6th Cir. 2000). 

In a drug case, defendant’s due process rights 
were not violated by an alleged Brady violation, 
where the state’s failure to produce evidence 
concerning its informant was not material, be- 
cause it was cumulative impeachment evidence 
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and relatively insignificant in comparison to 
the evidence that was presented to the jury at 
trial. The jury did hear that the informant was 
a former drug user, that he had recently been 
convicted for shoplifting, a crime of dishonesty, 
that he had child support problems, and that 
the drug task force did have a working relation- 
ship with him whereby he was paid for his 
services. State of Tennessee v. Terrell Thomas, 
— 8.W.3d —, 2004 Tenn. Crim. App. LEXIS 989 
(Tenn. Crim. App. Nov. 10, 2004), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 186 
(Tenn. Feb. 28, 2005). 

There was no Brady violation for failure to 
disclose information where the fact that the 
victim was around another man the same night 
of the incident was not relevant to whether 
defendant raped her, when he admitted to hav- 
ing sexual relations with the victim, and made 
no claim that someone else had raped her. State 
v. Silva, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 519 (Tenn. Crim. App. May 25, 2005), 
appeal denied, amended, — S.W.3d —, 2005 
Tenn. LEXIS 873 (Tenn. Oct. 17, 2005). 

Although the state would have been better 
served by disclosing certain information to pe- 
titioner, the cumulative effect of its failure to do 
so did not deny the petitioner his right to due 
process because there were no Brady violations, 
and none of the evidence presented by the 
petitioner at the post-conviction hearing 
showed that the results of the trial would have 
been different had he been aware of any of the 
information about which he complained. Brown 
v. State, — S.W.38d —, 2005 Tenn. Crim. App. 
LEXIS 820 (Tenn. Crim. App. Aug. 8, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
1166 (Tenn. Dec. 19, 2005). 

In defendant’s sexual battery case, he was 
not denied the right to a fair trial by the court’s 
refusal to grant his motion for a bill of particu- 
lars because, in the order responding to the 
motion for the bill of particulars, the trial court 
observed that the state engaged in open file 
discovery, enabling defendant to discover the 
information known to the state. State v. Chubb, 
— $.W.3d —, 2007 Tenn. Crim. App. LEXIS 79 
(Tenn. Crim. App. Jan. 29, 2007). 


114. ——Counsel. 

Only an indigent defendant must be advised 
of his right to appointed counsel. Nix v. State, 
530 S.W.2d 524, 1975 Tenn. Crim. App. LEXIS 
279 (Tenn. Crim. App. 1975), cert. denied, 423 
U.S. 913, 96 S. Ct. 218, 46 L. Ed. 2d 142, 1975 
U.S. LEXIS 3052 (1975), cert. denied, Nix v. 
Tennessee, 423 U.S. 913, 96 S. Ct. 218, 46 L. 
Ed. 2d 142, 1975 U.S. LEXIS 3052 (1975). 

In a trial for conspiracy where scienter was a 
key element of the crime, remarks of the trial 
judge concerning the facially fraudulent char- 
acter of materials used by defendants were 
improper, but did not warrant the granting of a 
new trial since they would not have tended to 
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create upon the jury the impression that the 
judge considered the evidence already adduced 
sufficient to establish the guilt of the defen- 
dants. United States v. Smith, 561 F.2d 8, 1977 
U.S. App. LEXIS 11807 (6th Cir. 1977), cert. 
denied, 434 U.S. 958, 98 S. Ct. 487, 54 L. Ed. 2d 
317, 1977 U.S. LEXIS 4023 (1977), cert. denied, 
434 U.S. 972, 98 S. Ct. 524, 54 L. Ed. 2d 461, 
1977 U.S. LEXIS 4158 (1977), cert. denied, 434 
U.S. 1019, 98 S. Ct. 741, 54 L. Ed. 2d 766, 1978 
U.S. LEXIS 360 (1978), cert. denied, 434 U.S. 
1048, 98 S. Ct. 897, 54 L. Ed. 2d 800, 1978 U.S. 
LEXIS 587 (1978), cert. denied, Ulrey v. United 
States, 434 U.S. 958, 98 S. Ct. 487, 54 L. Ed. 2d 
317, 1977 U.S. LEXIS 4023 (1977); Key v. 
United States, 434 U.S. 972, 98S. Ct. 524, 54 L. 
Ed. 2d 461, 1977 U.S. LEXIS 4158 (1977); 
Christopher v. United States, 434 U.S. 1019, 98 
S. Ct. 741, 54 L. Ed. 2d 766, 1978 U.S. LEXIS 
360 (1978); Johnson v. United States, 434 U.S. 
1048, 98 S. Ct. 897, 54 L. Ed. 2d 800, 1978 U.S. 
LEXIS 587 (1978). 

Isolated pejorative characterizations by pros- 
ecutor of defendants were neither so scurrilous 
in their implications nor so cumulative in their 
impact as to have influenced the verdict and 
therefore did not deprive defendants of due 
process. United States v. Smith, 561 F.2d 8, 
1977 U.S. App. LEXIS 11807 (6th Cir. 1977), 
cert. denied, 434 U.S. 958, 98 S. Ct. 487, 54 L. 
Ed. 2d 317, 1977 U.S. LEXIS 4023 (1977), cert. 
denied, 434 U.S. 972, 98S. Ct. 524, 54 L. Ed. 2d 
461, 1977 U.S. LEXIS 4158 (1977), cert. denied, 
434 U.S. 1019, 98 S. Ct. 741, 54 L. Ed. 2d 766, 
1978 U.S. LEXIS 360 (1978), cert. denied, 434 
U.S. 1048, 98 S. Ct. 897, 54 L. Ed. 2d 800, 1978 
U.S. LEXIS 587 (1978), cert. denied, Ulrey v. 
United States, 434 U.S. 958, 98 S. Ct. 487, 54 L. 
Ed. 2d 317, 1977 U.S. LEXIS 4023 (1977); Key 
v. United States, 434 U.S. 972, 98S. Ct. 524, 54 
L. Ed. 2d 461, 1977 U.S. LEXIS 4158 (1977); 
Christopher v. United States, 434 U.S. 1019, 98 
S. Ct. 741, 54 L. Ed. 2d 766, 1978 U.S. LEXIS 
360 (1978); Johnson v. United States, 434 U.S. 
1048, 98 S. Ct. 897, 54 L. Ed. 2d 800, 1978 U.S. 
LEXIS 587 (1978). 

An indigent has no constitutional right to 
have counsel appointed for the purpose of pur- 
suing a second tier discretionary appeal. Toll- 
iver v. State, 629 S.W.2d 913, 1981 Tenn. Crim. 
App. LEXIS 417 (Tenn. Crim. App. 1981). 

A defendant has a right to file a pro se 
petition for writ of certiorari, and failure of his 
counsel to so advise him of this right may result 
in a finding that his counsel ineffectively rep- 
resented him. Tolliver v. State, 629 S.W.2d 913, 
1981 Tenn. Crim. App. LEXIS 417 (Tenn. Crim. 
App. 1981). 

In United States v. Young, 470 U.S. 1, 105 S. 
Ct. 1038, 84 L. Ed. 2d 1, 1985 U.S. LEXIS 49 
(1985), the court held that improper remarks 
by the prosecutor—in which he expressed his 
personal belief that the defendant was guilty— 
did not constitute reversible error under the 
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standard properly applicable, plain error. 
Where the court concluded the prosecutor’s 
remarks did not violate U.S. Const. amend. 5, it 
did not reach the issue of whether the remarks 
constituted plain error in the case at bar. 
United States v. Robinson, 485 U.S. 25, 108 S. 
Ct. 864, 99 L. Ed. 2d 23, 1988 U.S. LEXIS 942 
(1988), rev’g United States v. Robinson, 716 
F.2d 1095, 1983 U.S. App. LEXIS 24183 (6th 
Cir. 1983), cert. denied, 464 U.S. 1047, 104 S. 
Ct. 722, 79 L. Ed. 2d 183, 1984 U.S. LEXIS 641 
(1984), vacated, 470 U.S. 1025, 105 S. Ct. 1387, 
84 L. Ed. 2d 778, 1985 U.S. LEXIS 1232 (1985), 
and on remand, United States v. Robinson, 794 
F.2d 1132, 1986 U.S. App. LEXIS 26896 (6th 
Cir. 1986), rev'd, 485 U.S. 25, 108 S. Ct. 864, 99 
L. Ed. 2d 28, 1988 U.S. LEXIS 942 (1988). 

Defendant failed to make out a prima facie 
case of prosecutorial vindictiveness where oth- 
ers involved in defendant’s scheme to smuggle 
marijuana had in fact been investigated and 
prosecuted and where the evidence offered by 
the defendant did not establish an invidious or 
bad faith motive in seeking the prosecution. 
United States v. Sammons, 918 F.2d 592, 1990 
U.S. App. LEXIS 19573 (6th Cir. Tenn. 1990), 
rehearing denied, — F. 2d —, 1990 U.S. App. 
LEXIS 22096 (6th Cir. Dec. 17, 1990). 

State’s argument to the jury that the homi- 
cide was a “terrible, heinous, atrocious, brutal, 
senseless killing of one of ours,” while perhaps 
imprudently spoken, did not rise to the level of 
reversible error. State v. Gregory, 862 S.W.2d 
574, 1993 Tenn. Crim. App. LEXIS 295 (Tenn. 
Crim. App. 1993). 

Although any review of whether an accused’s 
sixth amendment right to counsel may neces- 
sarily involve consideration of an accused’s fifth 
amendment right to counsel via Miranda, the 
two are distinguished in purpose: the right to 
counsel provided by Miranda under U.S. Const. 
amend. 5 protects against coercions relative to 
self-incrimination, while the right to counsel 
under the sixth amendment guarantees, after 
formal charges have been brought, the right to 
legal assistance at any critical confrontation 
with state officials, irrespective of coercion. 
State v. Land, 34 S.W.3d 516, 2000 Tenn. Crim. 
App. LEXIS 369 (Tenn. Crim. App. 2000). 

In defendant’s murder case, counsel was not 
ineffective for failing to test defendant’s cloth- 
ing for gunshot residue because defendant con- 
fessed to the killing upon arrival at the police 
station, gave a detailed written statement, and 
at trial maintained that the gun was in his 
hand when the victim was shot. State v. Welch, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 742 
(Tenn. Crim. App. Sept. 26, 2006), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 197 
(Tenn. 2007). 

In defendant’s murder case, counsel was not 
ineffective for failing to call rebuttal witnesses 
because there was no question that defendant 
fired the weapon that killed the victim, and 
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while the circumstances that brought the de- 
fendant and victim back inside the barn were 
relevant as to defendant’s state of mind, they 
did not necessarily relate to provocation; 
whether he dragged the victim into the barn 
prior to shooting her was of minor importance. 
State v. Welch, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 742 (Tenn. Crim. App. Sept. 26, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 197 (Tenn. 2007). 

In defendant’s murder case, counsel was not 
ineffective for failing to move to suppress defen- 
dant’s statement because defendant was 
Mirandized, he signed a waiver of his rights, 
and his statement to the police was clear and 
detailed, showing that he was relatively calm 
and lucid in spite of the circumstances. State v. 
Welch, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 742 (Tenn. Crim. App. Sept. 26, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
197 (Tenn. 2007). 

In defendant’s murder case, counsel was not 
ineffective for failing to move to suppress defen- 
dant’s statement because defendant was 
Mirandized, he signed a waiver of his rights, 
and his statement to the police was clear and 
detailed, showing that he was relatively calm 
and lucid in spite of the circumstances. State v. 
Welch, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 742 (Tenn. Crim. App. Sept. 26, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
197 (Tenn. 2007). 


115. ——Jury Selection. 

Under the due process clause, a defendant 
has the right to be present during jury selection 
and, in the absence of evidence that the defen- 
dant waived that right, the defendant’s total 
absence from jury selection is not subject to 
harmless error analysis and requires automatic 
reversal. State v. Muse, 967 S.W.2d 764, 1998 
Tenn. LEXIS 196 (Tenn. 1998). 


116. ——Trial. 

Even though proof of guilt is conclusive, the 
issue of guilt should be submitted to the jury on 
a plea of not guilty; there is no provision in this 
state or any other jurisdiction for the trial judge 
to order a verdict of conviction. State v. Davis, 
637 S.W.2d 471, 1982 Tenn. Crim. App. LEXIS 
447 (Tenn. Crim. App. 1982). 

Counsel was not ineffective in failing to ob- 
ject to the jury being informed that defendant 
was an Iraqi national because, rather than 
ignoring the issue, counsel brought the matter 
before the court, the court took precautions to 
address the issue, and nothing in the record 
indicated that the jurors were not fair and 
impartial. Al-Ali v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 1003 (Tenn. Crim. 
App. Dec. 13, 2006), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 372 (Tenn. Apr. 23, 2007). 

Defendant waived his right to be present at 
trial by engaging in disruptive conduct several 
times and the trial court complied with the 
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express requirements of Tenn. R. Crim. P. 43; 
defendant was warned that continued disrup- 
tive behavior would cause the defendant to be 
removed from the courtroom, the trial court 
periodically gave defendant the opportunity to 
communicate with counsel during the trial, and 
the trial court periodically brought defendant 
back into the courtroom to ascertain the defen- 
dant’s willingness to be present at trial. State v. 
Jarrett, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 336 (Tenn. Crim. App. Apr. 24, 2007). 


117. ———Competency of Defendant. 

Court had no power to order psychiatric ex- 
amination to determine defendant’s sanity at 
time of offense where defendant had not given 
timely written notice of his intention to rely on 
an insanity defense, had not made an indepen- 
dent motion for examination under 18 U.S.C. 
§ 4244, and had made no personal request for 
an examination. United States v. Barnes, 437 F. 
Supp. 12, 1977 U.S. Dist. LEXIS 16409 (E.D. 
Tenn. 1977). 

The burden is on the defendant to establish 
his incompetency to stand trial by a preponder- 
ance of the evidence, and the findings of the 
trial court are conclusive on appeal unless the 
evidence preponderates otherwise. State v. 
Oody, 823 S.W.2d 554, 1991 Tenn. Crim. App. 
LEXIS 405 (Tenn. Crim. App. 1991). 

The United States constitution prohibits the 
trial of a defendant whose mental condition is 
such that he lacks the capacity to understand 
the nature and object of the proceedings 
against him, to consult with counsel and to 
assist in preparing his defense. State v. Oody, 
823 S.W.2d 554, 1991 Tenn. Crim. App. LEXIS 
405 (Tenn. Crim. App. 1991). 

Where the state bore the burden of proving 
defendant sane beyond a reasonable doubt and 
failed to present any relevant evidence which 
addressed on essential element of the legal test 
of insanity, murder conviction was repugnant 
to due process and warranted reversal. State v. 
Hammock, 867 S.W.2d 8, 1993 Tenn. Crim. App. 
LEXIS 292 (Tenn. Crim. App. 1993), rehearing 
denied, State v. Hammock, 867 S.W.2d 8, 1993 
Tenn. Crim. App. LEXIS 388 (Tenn. Crim. App. 
1993). 

Where nonconsenting criminal defendants 
are administered drugs which cause drowsi- 
ness and may inhibit their ability to follow the 
proceedings, due process requires a showing 
that such medication is necessary to accom- 
plish an essential state policy. Rickman v. Dut- 
ton, 864 F. Supp. 686, 1994 U.S. Dist. LEXIS 
12772 (M.D. Tenn. 1994), affd, 131 F.3d 1150, 
1997 FED App. 352P, 1997 U.S. App. LEXIS 
33861 (6th Cir. Tenn. 1997). 


118. ———Evidence. 

Even if the exhibition of defendant’s photo- 
graph to the robbery victim had been unduly 
suggestive, the resulting proof of identification 
would have been admissible since the safe- 
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guards of the exclusionary rule do not extend to 
activities of private citizens. Ennis v. State, 549 
S.W.2d 380, 1976 Tenn. Crim. App. LEXIS 393 
(Tenn. Crim. App. 1976). 

Private deprivations of an accused’s right 
may involve civil or criminal sanction or may 
affect the weight given evidence so obtained, 
but they do not result in the exclusion of the 
evidence itself. Ennis v. State, 549 S.W.2d 380, 
1976 Tenn. Crim. App. LEXIS 393 (Tenn. Crim. 
App. 1976). 

Court order compelling defendant to produce 
voice exemplars did not violate defendant’s 
rights under U.S. Const. amends. 4or 5. United 
States v. Mitchell, 556 F.2d 371, 1977 U.S. App. 
LEXIS 13294 (6th Cir. 1977), cert. denied, 434 
U.S. 925, 98 S. Ct. 406, 54 L. Ed. 2d 284, 1977 
U.S. LEXIS 3800 (1977), cert. denied, William- 
son v. United States, 434 U.S. 925, 98 S. Ct. 
406, 54 L. Ed. 2d 284, 1977 U.S. LEXIS 3800 
(1977). 

Where inadvertently suppressed evidence 
was only cumulative of facts already over- 
whelmingly established, there was no denial of 
due process. Roach v. Moore, 550 S.W.2d 256, 
1977 Tenn. Crim. App. LEXIS 262 (Tenn. Crim. 
App. 1977). 

Where the rape victim saw defendant’s face, 
recognizing him as a former neighbor, and the 
police showed her an old photograph of defen- 
dant 30 hours prior to the time of the lineup, 
defendant was not denied due process. Roach v. 
Moore, 550 S.W.2d 256, 1977 Tenn. Crim. App. 
LEXIS 262 (Tenn. Crim. App. 1977). 

Even though hair analysis does not provide a 
positive personal identification, such as finger- 
print analysis, where the probative value of the 
expert witness’s testimony outweighs its preju- 
dicial effect, here to establish defendant’s iden- 
tity as perpetrator of the crime, the jury is free 
to give the testimony as much or as little weight 
as they think it merits, and there is no due 
process violation. State v. Williams, 657 S.W.2d 
405, 1983 Tenn. LEXIS 789 (Tenn. 1983), cert. 
denied, 465 U.S. 1073, 104 S. Ct. 1429, 79 L. 
Ed. 2d 753 (1984), cert. denied, Williams v. 
Tennessee, 465 U.S. 1073, 1048S. Ct. 1429, 79 L. 
Ed. 2d 753 (1984). 

A reversal because of insufficient evidence 
corroborating an accomplice’s testimony is not 
a trial error but relates to the sufficiency of the 
evidence and is a defect involving the guilt or 
innocence of a defendant. State v. Williford, 824 
S.W.2d 553, 1991 Tenn. Crim. App. LEXIS 557 
(Tenn. Crim. App. 1991), appeal denied, — 
S.W.2d —, 1992 Tenn. LEXIS 124 (Tenn. Jan. 
27, 1992). 


119. ———Right to Testify. 

The right of a criminal defendant to testify is 
fundamental and constitutionally guaranteed 
by U.S. Const. amends. 5 and 14 and Tenn. 
Const. art. I, § 9. Momon v. State, 18 S.W.3d 
152, 1999 Tenn. LEXIS 581 (Tenn. 1999). 
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The right to testify must be personally 
waived by the criminal defendant. Momon v. 
State, 18 S.W.3d 152, 1999 Tenn. LEXIS 581 
(Tenn. 1999). 

Trial courts should employ the procedural 
guidelines set forth by the Tennessee supreme 
court to ensure that a criminal defendant per- 
sonally waives the right to testify. Momon v. 
State, 18 S.W.3d 152, 1999 Tenn. LEXIS 581 
(Tenn. 1999). 

By unilaterally deciding not to call the defen- 
dant as a witness, counsel deprived the defen- 
dant of his right to testify. Momon v. State, 18 
S.W.3d 152, 1999 Tenn. LEXIS 581 (Tenn. 
1999). 

There was no affirmative showing in the 
record that defendant waived his right to tes- 
tify; however, the trial court’s error in failing to 
hold a hearing to determine whether defendant 
waived his right to testify was harmless, be- 
cause the information was already before the 
trial court; defendant’s testimony would have 
been largely cumulative to the testimony al- 
ready received; and the proof at trial, including 
defendant’s confession, rendered the state’s 
proof against defendant overwhelming. State v. 
Bean, — S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 961 (Tenn. Crim. App. Oct. 28, 2004). 

Any ineffectiveness in counsel’s denial of the 
petitioner’s right to testify was harmless be- 
cause the importance of his testimony in ad- 
vancing the defense appeared to be insignifi- 
cant, if not illusory; had he testified at trial, he 
would not have denied being at the nightclub at 
the time of the shooting, the proposed testi- 
mony was probably cumulative, and the State 
presented cogent evidence through multiple 
witnesses that the petitioner was at least com- 
plicit in the homicide, and the overall strength 
of the prosecution’s case was significant. Gas- 
ton v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 612 (Tenn. Crim. App. June 21, 
2005). 


120. ———Witness Testimony. 

Where defendant was refused right to testify 
after other witnesses for defense because of 
state statute providing that testimony of defen- 
dant should be before other testimony for de- 
fense, he was denied his right to due process. 
Brooks v. Tennessee, 406 U.S. 605, 92 S. Ct. 
1891, 32 L. Ed. 2d 358, 1972 U.S. LEXIS 48 
(1972). 

Section 40-2403 (now § 40-17-103) requiring 
defendant in criminal case to testify before 
other defense testimony was heard was ruled 
unconstitutional in Brooks v. Tennessee, 406 
U.S. 605, 92 S. Ct. 1891, 32 L. Ed. 2d 358, 1972 
U.S. LEXIS 48 (1972); but was no applied 
retroactively as defendant was not denied right 
to be a witness even though he had testified 
first under protest, but the Brooks rule might 
demand retroactive application where defen- 
dant was specifically excluded from testifying 
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because he failed to testify first. Franklin v. 
State, 496 S.W.2d 885, 1973 Tenn. LEXIS 483 
(Tenn. 1973). 

Defendant was not unduly prejudiced where 
the trial court sustained objections to testi- 
mony briefly touching on unrelated criminal 
activity of defendant, and where such refer- 
ences were vague. Loveday v. State, 546 S.W.2d 
822, 1976 Tenn. Crim. App. LEXIS 315 (Tenn. 
Crim. App. 1976). 

The federal constitutional right of the appli- 
cant in his criminal trial to due process by 
presenting his own witnesses was violated 
when he was deprived in his criminal trial by 
the state of Tennessee of his right to a fair 
opportunity to defend himself against its accu- 
sation. Hill v. Rose, 579 F. Supp. 1080, 1983 
U.S. Dist. LEXIS 16434 (M.D. Tenn. 1983). 

The admission of interlocking confessions did 
not violate a defendant’s right to confrontation 
or due process rights. State v. Burtis, 664 
S.W.2d 305, 1983 Tenn. Crim. App. LEXIS 427 
(Tenn. Crim. App. 1983). 

While the right of cross-examination is fun- 
damental, its exercise is controlled by the dis- 
cretionary authority of the trial judge. Only a 
plain abuse of that authority constitutes 
grounds for reversal. State v. Gaylor, 862 
S.W.2d 546, 1992 Tenn. Crim. App. LEXIS 748 
(Tenn. Crim. App. 1992), appeal denied, 1993 
Tenn. LEXIS 234 (Tenn. June 7, 1993). 

Defendant’s constitutional rights were not 
violated when government counsel’s questions 
of two defense witnesses on cross-examination 
forced them to repeatedly assert their fifth 
amendment right against self-incrimination in 
front of the jury. United States v. Clark, 988 
F.2d 1459, 1993 U.S. App. LEXIS 4301 (6th 
Cir.), cert. denied, 510 U.S. 832, 114 S. Ct. 105, 
126 L. Ed. 2d 71, 1993 U.S. LEXIS 5204 (1993). 

Where a witness claimed his fifth amend- 
ment privilege as to certain matters on direct 
examination by the state, defendant’s right of 
confrontation was not denied because the trial 
court restricted cross-examination by not al- 
lowing defendant to impeach the witness with 
questions, seeking collateral information about 
his role in the murder, that were unrelated to 
his testimony on direct examination. State v. 
Hutchison, 898 S.W.2d 161, 1994 Tenn. LEXIS 
157 (Tenn. 1994), rehearing denied, 898 S.W.2d 
161, 1995 Tenn. LEXIS 198 (1995), cert. denied, 
Hutchinson v. Tennessee, 516 U.S. 846, 116 S. 
Ct. 137, 183 L. Ed. 2d 84, 1995 U.S. LEXIS 
5846 (1995). 

Defendant’s due process rights were not vio- 
lated in a murder case where the court ex- 
cluded testimony of alibi witnesses where de- 
fendant failed to disclose the witnesses, and 
instead, sprang the witnesses on the prosecu- 
tion in order to gain a tactical advantage. State 
v. Looper, 118 S.W.3d 386, 2003 Tenn. Crim. 
App. LEXIS 83, (Tenn. Crim. App. Feb. 3, 2003), 
application denied, — S.W.3d —, 2003 Tenn. 
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LEXIS 675 (Tenn. 2003), cert. denied, 540 U.S. 
1060, 124 S. Ct. 836, 157 L. Ed. 2d 717, 2003 
U.S. LEXIS 8789 (2003), rehearing denied, 540 
U.S. 1215, 124 S. Ct. 1499, 158 L. Ed. 2d 147, 
2004 U.S. LEXIS 1603 (2004). 

Court rejected defendant’s claim that the 
trial court erred in denying his motion to sup- 
press an eyewitness identification of him made 
by the murder victim’s wife because her identi- 
fication was not improperly enhanced by hyp- 
nosis; although hypnosis may have affected the 
wife’s level of certainty, nothing in the record 
showed that hypnosis brought out previously 
unremembered key facts in light of the fact that 
the wife had given a detailed description of the 
assailant on the day of the murder that re- 
mained unchanged after hypnosis. State v. Tho- 
mas, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 300 (Tenn. Crim. App. Mar. 30, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
844 (Tenn. Oct. 10, 2005), cert. denied, — U.S. 
—, 1265S. Ct. 1475, 164 L. Ed. 2d 249, 2006 U.S. 
LEXIS 2053 (2006). 

In defendant’s felony murder case, the court 
did not violate defendant’s confrontation rights 
by allowing the state to read into evidence an 
“unavailable” witness’s testimony from a prior 
proceeding because defendant’s attorneys not 
only had a prior opportunity to cross-examine 
the witness, but that they thoroughly cross- 
examined him about his motives for coming 
forward with information about defendant’s 
confession and defendant’s use of alcohol and 
drugs on the night of the crimes; the trial court 
mitigated any prejudice by not explaining to 
the jury the reason for the witness’s unavail- 
ability, which was for fear of retaliation. State v. 
Mellon, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 373 (Tenn. Crim. App. May 7, 2007). 


121. ———Defenses. 

There is no binding supreme court authority 
recognizing a defense based solely upon an 
objective assessment of the government’s con- 
duct in inducing the commission of crimes. 
United States v. Tucker, 28 F.3d 1420, 1994 
FED App. 242P, 1994 U.S. App. LEXIS 17249 
(6th Cir. 1994), cert. denied, Tucker v. United 
States, 514 U.S. 1049, 115 S. Ct. 1426, 131 L. 
Ed. 2d 308, 1995 U.S. LEXIS 2431 (1995). 

Upon retrial for felony murder, defendant’s 
constitutional right to a jury trial would be 
violated by an order preventing him from pre- 
senting proof that would question his aggra- 
vated burglary conviction, which was the predi- 
cate offense for the felony murder charge. Just 
as he could not be collaterally estopped from 
presenting proof as to the burglary conviction, 
he, likewise, could not be barred by application 
of the law of the case. State v. Scarbrough, — 
S.W.3d —, 2004 Tenn. Crim. App. LEXIS 871 
(Tenn. Crim. App. Oct. 11, 2004), affd, 181 
S.W.3d 650, 2005 Tenn. LEXIS 1044 (Tenn. Nov. 
30, 2005). 
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122. ———Fair Trial. 

Frequent questioning by the trial judge of a 
witness in a trial lasting one month and involv- 
ing complex issues which required clarification 
did not constitute excessive judicial interven- 
tion. United States v. Smith, 561 F.2d 8, 1977 
U.S. App. LEXIS 11807 (6th Cir. 1977), cert. 
denied, 434 U.S. 958, 98 S. Ct. 487, 54 L. Ed. 2d 
317, 1977 U.S. LEXIS 4023 (1977), cert. denied, 
434 U.S. 972, 98 S. Ct. 524, 54 L. Ed. 2d 461, 
1977 U.S. LEXIS 4158 (1977), cert. denied, 434 
U.S. 1019, 98 S. Ct. 741, 54 L. Ed. 2d 766, 1978 
U.S. LEXIS 360 (1978), cert. denied, 434 U.S. 
1048, 98 S. Ct. 897, 54 L. Ed. 2d 800, 1978 U.S. 
LEXIS 587 (1978), cert. denied, Ulrey v. United 
States, 434 U.S. 958, 98 S. Ct. 487, 54 L. Ed. 2d 
317, 1977 U.S. LEXIS 4023 (1977); Key v. 
United States, 434 U.S. 972, 98S. Ct. 524, 54 L. 
Ed. 2d 461, 1977 U.S. LEXIS 4158 (1977); 
Christopher v. United States, 434 U.S. 1019, 98 
S. Ct. 741, 54 L. Ed. 2d 766, 1978 U.S. LEXIS 
360 (1978); Johnson v. United States, 434 U.S. 
1048, 98 S. Ct. 897, 54 L. Ed. 2d 800, 1978 U.S. 
LEXIS 587 (1978). 

There was no denial of the federal right to 
due process of law (viz., a fair trial) by the 
exercise by the state of Tennessee of its privi- 
lege of not revealing the name of an informant. 
Neither was there any denial of the federal 
right to have compulsory process for obtaining 
a witness in his favor. Carver v. England, 470 F. 
Supp. 900, 1978 U.S. Dist. LEXIS 15547 (E.D. 
Tenn. 1978), affd without opinion, 599 F.2d 
1055, 1979 U.S. App. LEXIS 14841 (6th Cir. 
Tenn. 1979), affd, Carver v. England, 599 F.2d 
1055, 1979 U.S. App. LEXIS 14841 (6th Cir. 
Tenn. 1979). 

Any failure of the state trial court to observe 
procedures adequate to protect a defendant’s 
right not to be tried or convicted while incom- 
petent to stand trial, deprived him of his fed- 
eral due process right to a fair trial. Willis v. 
Lane, 469 F. Supp. 318, 1978 U.S. Dist. LEXIS 
17548 (E.D. Tenn. 1978), affd without opinion, 
595 F.2d 1227, 1979 U.S. App. LEXIS 17458 
(6th Cir. Tenn. 1979), aff'd, Willis v. Lane, 595 
F.2d 1227, 1979 U.S. App. LEXIS 17458 (6th 
Cir. Tenn. 1979), writ of habeas corpus denied, 
Willis v. Lane, 479 F. Supp. 7, 1979 U.S. Dist. 
LEXIS 13832 (E.D. Tenn. 1979), affd without 
opinion, 614 F.2d 773, 1979 U.S. App. LEXIS 
11310 (6th Cir. Tenn. 1979). 

The fact that a juror was asleep in the jury 
box during a portion of the trial is not alone 
ground for a new trial, where it appears that 
accused was not prejudiced. State v. Chestnut, 
643 S.W.2d 348, 1982 Tenn. Crim. App. LEXIS 
467 (Tenn. Crim. App. 1982). 

In a case with extensive pretrial publicity, 
the trial judge should have asked the venire- 
men the extent and nature of the publicity they 
encountered and whether they had an opinion 
which they could set aside, but the denial of 
examination of individual jurors concerning 
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possibly prejudicial media influence was not 
reversible error, and the judge did not abuse his 
discretion in the handling of jury selection, nor 
was there proof that the jury was biased. 
United States v. Blanton, 719 F.2d 815, 1983 
U.S. App. LEXIS 16468 (6th Cir. 1983), cert. 
denied, 465 U.S. 1099, 104 S. Ct. 1592, 80 L. 
Ed. 2d 125, 1984 U.S. LEXIS 1456 (1984), cert. 
denied, Blanton v. United States, 465 U.S. 
1099, 104 S. Ct. 1592, 80 L. Ed. 2d 125, 1984 
U.S. LEXIS 1456 (1984). 

The rights of this defendant to a fair and 
impartial trial and due process of law, the 
orderly administration of justice, the dignity of 
the courts, the honor and trustworthiness of 
the legal profession and the interests of the 
public at large demanded the reversal of this 
conviction; the court would not countenance the 
desertion of the accused by his defense counsel, 
acceptance by former counsel of employment 
with the prosecutor and any subsequent par- 
ticipation by former counsel in any manner in 
the prosecution and trial of defendant, includ- 
ing pretrial preparation. State v. Phillips, 672 
S.W.2d 427, 1984 Tenn. Crim. App. LEXIS 2754 
(Tenn. Crim. App. 1984). 

Even though a defendant should not be 
shackled before a jury unless extraordinary 
circumstances are present, where a defendant 
was handcuffed, inadvertently and without jus- 
tification, for only a brief period during trial 
and the situation was immediately remedied by 
the court, the defendant did not sustain the 
burden of proof to establish that his constitu- 
tional rights were violated. Rickman v. Dutton, 
864 F. Supp. 686, 1994 U.S. Dist. LEXIS 12772 
(M.D. Tenn. 1994), affd, 1381 F.3d 1150, 1997 
FED App. 352P, 1997 U.S. App. LEXIS 33861 
(6th Cir. Tenn. 1997). 

Court did not err by dismissing a juror and 
defendant was not denied his right to a fair 
trial where, although the juror discussed an- 
other juror’s knowledge of a witness, the juror 
was not exposed to any extraneous information 
which would warrant his dismissal from ser- 
vice, and defendant failed to show prejudice. 
State v. Holliman, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 331 (Tenn. Crim. App. Apr. 8, 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 919 (Tenn. Oct. 24, 2005). 

Trial court did not abuse its discretion in 
empanelling an anonymous jury in defendant’s 
trial for first-degree pre-meditated murder be- 
cause there were strong reasons to protect the 
jury inasmuch as the trial court found that an 
apparent motive in committing the charged 
offense included defendant’s desire to prevent 
the victim from going to police, and defendant 
had escaped once. Therefore, defendant’s rights 
under U.S. Const. amends. 5, 6, and 14, and 
Tenn. Const. art. I, § 6 were not violated. State 
v. Ivy, 188 S.W.3d 132, 2006 Tenn. LEXIS 137 
(Tenn. 2006), cert. denied, — U.S. —, 1275S. Ct. 
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258, 166 L. Ed. 2d 200, 2006 U.S. LEXIS 6153 
(2006). 


123. ———Jury Instructions. 

In trial for wire and mail fraud, where trial 
judge mistakenly instructed the jury by substi- 
tuting arcane theories of negligence for a find- 
ing of mens rea as an element of the crime, the 
remainder of the instruction effectively charged 
the jury that criminal intent was in fact an 
element to be proved, so that there was no 
reversible error. United States v. Smith, 561 
F.2d 8, 1977 U.S. App. LEXIS 11807 (6th Cir. 
1977), cert. denied, 434 U.S. 958, 98 S. Ct. 487, 
54 L. Ed. 2d 317, 1977 U.S. LEXIS 4023 (1977), 
cert. denied, 434 U.S. 972, 98 S. Ct. 524, 54 L. 
Ed. 2d 461, 1977 U.S. LEXIS 4158 (1977), cert. 
denied, 434 U.S. 1019, 98 S. Ct. 741, 54 L. Ed. 
2d 766, 1978 U.S. LEXIS 360 (1978), cert. 
denied, 434 U.S. 1048, 98 S. Ct. 897, 54 L. Ed. 
2d 800, 1978 U.S. LEXIS 587 (1978), cert. 
denied, Ulrey v. United States, 434 U.S. 958, 98 
S. Ct. 487, 54 L. Ed. 2d 317, 1977 U.S. LEXIS 
4023 (1977); Key v. United States, 434 U.S. 972, 
98 S. Ct. 524, 54 L. Ed. 2d 461, 1977 USS. 
LEXIS 4158 (1977); Christopher v. United 
States, 434 U.S. 1019, 98 S. Ct. 741, 54 L. Ed. 
2d 766, 1978 U.S. LEXIS 360 (1978); Johnson v. 
United States, 434 U.S. 1048, 98 S. Ct. 897, 54 
L. Ed. 2d 800, 1978 U.S. LEXIS 587 (1978). 

Ajudge must simply not give a felony murder 
instruction when it is possible to also have a 
conviction for the underlying felony. Pryor v. 
Rose, 699 F.2d 287, 1983 U.S. App. LEXIS 
31045 (6th Cir. Tenn. 1983), affd sub nom., 
United States v. Hayes, 884 F.2d 1393, 1989 
U.S. App. LEXIS 13919 (6th Cir. 1989). 

Where the entire “reasonable doubt” instruc- 
tion did not lend content to the phrase “[Mloral 
certainty is required and this certainty is re- 
quired as to every proposition of proof requisite 
to constitute the offense,” and defined “reason- 
able doubt” as “an inability after such investi- 
gation [of all the proof in the case] to let the 
mind rest easily upon the certainty of guilt,” 
the language of the instruction suggested to a 
reasonable juror a lower burden of proof than 
what is constitutionally required. Rickman v. 
Dutton, 864 F. Supp. 686, 1994 U.S. Dist. 
LEXIS 12772 (M.D. Tenn. 1994), affd, 131 F.3d 
1150, 1997 FED App. 352P, 1997 U.S. App. 
LEXIS 33861 (6th Cir. Tenn. 1997). 

In a first-degree murder prosecution, instruc- 
tions that told the jury that reasonable doubt 
did not include a “captious, possible, or imagi- 
nary doubt, ” but was one “engendered by an 
investigation of all the proof in the case and an 
inability, after such investigation, to let the 
mind rest easily as to the certainty of guilt.” 
That instruction differentiated between “abso- 
lute certainty” and “moral certainty,” did not 
make it reasonably likely that the jury under- 
stood the words “moral certainty” either as 
suggesting a standard of proof lower than due 
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process requires or as allowing conviction upon 
factors other than the evidence. Pettyjohn v. 
State, 885 S.W.2d 364, 1994 Tenn. Crim. App. 
LEXIS 263 (Tenn. Crim. App. 1994). 

Trial court, in a case where defendant was 
convicted of second degree murder, properly did 
not charge the jury with a lesser included 
offense instruction for aggravated assault and 
assault because they were not lesser included 
offenses of first degree murder. Further, defen- 
dant could not be convicted of those offenses, as 
no notice was given of those offenses in the 
indictment. State v. Walker, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 784 (Tenn. Crim. App. 
July 28, 2005), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 1201 (Tenn. 2005). 


124. ———Argument to Jury. 

In a federal prosecution for possession of a 
firearm by a convicted felon, the court did not 
err in refusing to permit the defendant to argue 
about his possible punishment. United States v. 
Chesney, 86 F.3d 564, 1996 FED App. 166P, 
1996 U.S. App. LEXIS 14508 (6th Cir. 1996), 
cert. denied, Chesney v. United States, 520 U.S. 
1282, 117 S. Ct. 2470, 138 L. Ed. 2d 225, 1997 
U.S. LEXIS 3849 (1997). 

In defendant’s sexual assault on a child case, 
pursuant to Blakely v. Washington, 124 S. Ct. 
2531, 159 L. Ed. 2d 403, 542 U.S. 296, 2004 
U.S. LEXIS 4573 (2004), Blakely v. Washing- 
ton, 1248. Ct. 2531, 542 U.S. 296, 159 L. Ed. 2d 
403, 2004 U.S. LEXIS 4573 (2004), the trial 
court erred by enhancing defendant’s sentences 
on the basis that the victim was “particularly 
vulnerable because of age or physical or mental 
disability,” and that defendant “abused a posi- 
tion of public or private trust.” Neither of those 
enhancement factors was reflected in the jury’s 
verdict, nor was either factor admitted by de- 
fendant. State v. Syler, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 769 (Tenn. Crim. App. Sept 
18, 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 184 (Tenn. Feb. 28, 2005). 


125. ——Sentences. 

Punishment for contempt without a jury trial 
under the inherent power of the court held not 
a denial of due process. Maynard v. United 
States, 23 F.2d 141, 1927 U.S. App. LEXIS 3149 
(D.C. Cir. 1927). 

Where state trial judge exercised his discre- 
tion in running sentences imposed against pe- 
titioner in such manner that petitioner’s maxi- 
mum aggregate sentence was doubled over that 
initially imposed at his first trial, after which a 
new trial was ordered, petitioner was being 
punished without due process for having exer- 
cised his right of appeal from judgment convict- 
ing him, absent showing in record of any as- 
pects of petitioner’s life, health, habits, conduct 
and mental or moral propensities which re- 
quired a more severe sentence to fit the aggre- 
gate punishment to the offender. Britt v. Tollett, 
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329 F. Supp. 568, 1971 U.S. Dist. LEXIS 12826 
(E.D. Tenn. 1971). 

The state’s habitual criminal statute, § 40- 
2806 (repealed; see title 40, chapter 35, part 1), 
does not violate the due process or equal pro- 
tection provisions of the state and federal con- 
stitutions; nor does its imposition result in 
cruel and unusual punishment. Glasscock v. 
State, 570 S.W.2d 354, 1978 Tenn. Crim. App. 
LEXIS 318 (Tenn. Crim. App. 1978), cert. de- 
nied, 441 U.S. 943, 99 S. Ct. 2160, 60 L. Ed. 2d 
1044, 1979 U.S. LEXIS 1817 (1979), cert. de- 
nied, Glasscock v. Tennessee, 441 U.S. 943, 99 
S. Ct. 2160, 60 L. Ed. 2d 1044, 1979 U.S. LEXIS 
1817 (1979). 

Imposing judgment on an incompetent vio- 
lates a defendant’s due process rights whether 
the judgment is imposed pursuant to a jury 
verdict or a guilty plea. Osborne v. Thompson, 
481 F. Supp. 162, 1979 U.S. Dist. LEXIS 13421 
(M.D. Tenn. 1979), affd, 610 F.2d 461, 1979 
U.S. App. LEXIS 9482 (6th Cir. Tenn. 1979), 
affd, Osborne v. Thompson, 610 F.2d 461, 1979 
U.S. App. LEXIS 9482 (6th Cir. Tenn. 1979). 

Where commutation of prisoner’s sentence 
was revoked after it had been granted but 
before it had been delivered, prisoner had no 
right to liberty, commutation being a matter of 
grace, and no due process was required. Alex- 
ander v. Alexander, 573 F. Supp. 373, 1983 U.S. 
Dist. LEXIS 12813 (M.D. Tenn. 1983), affd 
without opinion, 751 F.2d 384, 1984 U.S. App. 
LEXIS 13582 (6th Cir. 1984), affd, Alexander v. 
Alexander, 751 F.2d 384, 1984 U.S. App. LEXIS 
13582 (6th Cir. 1984). 

Where the grounds for post-conviction relief 
occurred after action in the “state’s highest 
appellate court,” the three-year statute of limi- 
tations found in former § 40-30-102 (repealed) 
was unconstitutional as applied in petitioner’s 
case because it denied him due process under 
the state and federal constitutions. Burford v. 
State, 845 S.W.2d 204, 1992 Tenn. LEXIS 699 
(Tenn. 1992). 

The risk of erroneous deprivation of the de- 
fendant’s liberty interest as a result of the 
procedures employed — namely, the appellate 
court’s decision to apply a statutory enhance- 
ment factor of previous criminal history rather 
than remand to the trial court for a hearing — 
was at most slight where the record was clearly 
developed and the defendant’s own criminal 
record and behavior which supported the en- 
hancement factor were well known to the de- 
fendant. Thus, defendant was not deprived of 
his due process rights by that procedure. State 
v. Pearson, 858 S.W.2d 879, 1993 Tenn. LEXIS 
240 (Tenn. 1998). 

Statutes pertaining to sentencing for first 
degree murder and appeal and review of a 
death sentence are not violative of the U.S. 
Const. amends. 5, 6, 8, and 14, nor of Tenn. 
Const. art. I, §§ 8, 9, 16, and 17, and art. I, 
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§ 2. State v. Shepherd, 902 S.W.2d 895, 1995 
Tenn. LEXIS 269 (Tenn. 1995). 

Due process does not require that a statute 
prohibiting drug trafficking and imposing pen- 
alties for such activity draw a distinction be- 
tween violent drug traffickers and non-violent 
drug traffickers. United States v. Pruitt, 156 
F.3d 638, 1998 FED App. 275P, 1998 U.S. App. 
LEXIS 21563 (6th Cir. 1998), cert. denied, 525 
U.S. 1091, 119 S. Ct. 846, 142 L. Ed. 2d 700, 
1999 U.S. LEXIS 462 (1999), cert. denied, 526 
U.S, 1012, 119 S. Ct. 1157, 143 L.Ed. 2d 223, 
1999 U.S. LEXIS 1844 (1999). 

A statute that denies the court discretion in 
sentencing does not violate due process, even if 
this gives the prosecutor a great deal of discre- 
tion. United States v. Pruitt, 156 F.3d 638, 1998 
FED App. 275P, 1998 U.S. App. LEXIS 21563 
(6th Cir. 1998), cert. denied, 525 U.S. 1091, 119 
S. Ct. 846, 142 L. Ed. 2d 700, 1999 U.S. LEXIS 
462 (1999), cert. denied, 526 U.S. 1012, 119 S. 
Ct. 1157, 143 L. Ed. 2d 228, 1999 U.S. LEXIS 
1844 (1999). 

The constitutional protections afforded de- 
fendants at a criminal trial are not available at 
sentencing proceedings; due process requires 
only that the proceedings be fundamentally fair 
and that a sentence be based on reliable infor- 
mation. There is no fundemental constitutional 
right to avoid an enhanced sentence based on 
prior convictions simply because the prior con- 
victions were nonviolent. United States v. Gate- 
wood, 230 F.3d 186, 2000 FED App. 0360P, 2000 
FED App. 360P, 2000 U.S. App. LEXIS 25355 
(6th Cir. 2000), cert. denied, 534 U.S. 1107, 122 
S. Ct. 911, 151 L. Ed. 2d 878, 2002 U.S. LEXIS 
468 (2002). 

Proof of a defendant’s prior felony convictions 
is admissible for purposes of proving a violation 
of the federal statute prohibiting transporting 
firearms through interstate commerce, even if 
the prior convictions are constitutionally defi- 
cient. United States v. Steverson, 230 F.3d 221, 
2000 FED App. 3038P, 2000 U.S. App. LEXIS 
22527 (6th Cir. 2000). 

Under the due process clause of U.S. Const. 
amend. 5 and the notice and jury trial guaran- 
tees of U.S. Const. amend. 6, any fact, including 
using or carrying a firearm, other than prior 
conviction, that increases the maximum pen- 
alty for a crime must be charged in an indict- 
ment, submitted to a jury, and proved beyond a 
reasonable doubt. United States v. Bandy, 239 
F.3d 802, 2001 FED App. 31P, 2001 U.S. App. 
LEXIS 1190 (6th Cir. 2001). 

The assessment of facts that increase the 
prescribed range of penalties to which a crimi- 
nal defendant is exposed, such as moving up 
the scale of mandatory minimum sentences, 
invokes the full range of constitutional protec- 
tions required for “elements of the crime.” 
United States v. Ramirez, 242 F.3d 348, 2001 
FED App. 48P, 2001 U.S. App. LEXIS 2325 (6th 
Cir. 2001), overruled, United States v. Leach- 
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man, 309 F.3d 377, 2002 FED App. 353P, 2002 
U.S. App. LEXIS 21053 (6th Cir. Ky. 2002), 
overruled, United States v. Knight, 63 Fed. 
Appx. 870, 2003 U.S. App. LEXIS 9135 (6th. 
Cir. 2003). 

T.C.A. § 39-13-204(c), the evidentiary stan- 
dard used during sentencing, does not violate 
the due process or confrontation clauses of U.S. 
Const. amends. 5 and 6. State v. Berry, 141 
S.W.3d 549, 2004 Tenn. LEXIS 659 (Tenn. Aug 
23, 2004). 

The Apprendi-Blakely rule does not apply to 
the trial court’s imposition of consecutive sen- 
tences; references to the findings necessary to 
establish the required elements for individual 
offenses, including findings that support ex- 
traordinary sentences, articulate that the due 
process and jury trial guarantees have no ap- 
plication to a judge’s consecutive sentencing 
determination, and, as such, those references 
reflect a time-honored view that, once convic- 
tions and the lengths of individual sentences 
are determined, the judge is the arbiter of 
whether the sentences shall run concurrently 
or consecutively. State v. Wallace, — S.W.3d — 
2004 Tenn. Crim. App. LEXIS 1031 (Tenn. 
Crim. App. Nov. 23, 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 491 (Tenn. May 
23, 2005). 

Court erred by denying a motion to withdraw 
a nolo contendere plea because it was not 
knowing and voluntary where the court failed 
to discuss the nature of the offense to which 
defendant was pleading, and defendant consis- 
tently maintained that he did not understand 
the legal definition of “facilitation” when he 
entered the plea. He maintained that he had 
repeatedly advised his attorney that he was 
willing to enter the nolo contendere plea to 
facilitation only if it meant that he had nothing 
to do with the murder, and defendant further 
consistently maintained that he entered the 
plea believing it meant that he had been 
“present at the crime scene and witnessed the 
murder.” State v. Crowe, 168 S.W.3d 731, 2005 
Tenn. LEXIS 577 (Tenn. June 23, 2005), rehear- 
ing denied, 168 S.W.3d 731, 2005 Tenn. LEXIS 
639 (Tenn. 2005). 


126. ——Post-Conviction Relief. 

Although the freedom from bodily restraint 
and punishment by the state without due pro- 
cess of law is a fundamental right, states have 
no constitutional duty to provide post-convic- 
tion relief procedures; accordingly, the opportu- 
nity to collaterally attack constitutional viola- 
tions occurring during the conviction process is 
not a fundamental right entitled to heightened 
due process protection. Burford v. State, 845 
S.W.2d 204, 1992 Tenn. LEXIS 699 (Tenn. 
1992). 

The three-year statute of limitations for post- 
conviction relief petitions contained in former 
§ 40-30-102 (repealed) complies with the due 
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process requirements of the U.S. and Tennessee 
constitutions. Burford v. State, 845 S.W.2d 204, 
1992 Tenn. LEXIS 699 (Tenn. 1992). 

In applying the rule that, in certain circum- 
stances, due process prohibits strict application 
of the post-conviction statute of limitations, 
courts should utilize a three-step process: (1) 
Determine when the limitations period would 
normally have begun to run; (2) Determine 
whether the grounds for relief actually arose 
after the limitations period would normally 
have commenced; and (3) If the grounds are 
“later arising,” determine if, under the facts of 
the case, strict application of the limitations 
period would effectively deny the petitioner a 
reasonable opportunity to present the claim. 
Sands v. State, 903 S.W.2d 297, 1995 Tenn. 
LEXIS 331 (Tenn. 1995). 

The state is not required to provide expert 
assistance to indigent non-capital post-convic- 
tion petitioners. Davis v. State, 912 S.W.2d 689, 
1995 Tenn. LEXIS 691 (Tenn. 1995). 

Petitioner was not denied due process by his 
post-conviction counsel’s failure to either with- 
draw as counsel or file an application for per- 
mission to appeal after the court of criminal 
appeals upheld the trial court’s denial of post- 
conviction relief. All that due process requires 
during post-convictions procedures is a mean- 
ingful opportunity to be heard and petitioner 
was afforded a full evidentiary hearing and full 
review in his first post-conviction appeal. 
Stokes v. State, 146 S.W.3d 56, 2004 Tenn. 
LEXIS 829 (Tenn. 2004), appeal denied, — 
S.W.3d —, 2004 Tenn. LEXIS 878 (Tenn. Oct. 
11, 2004). 

Inmate’s allegations of the newly discovered 
exculpatory evidence that was suppressed by 
the state could not have been litigated previ- 
ously and raised serious questions regarding 
whether the inmate, in fact, murdered the 
victim. Thus, due process precluded summary 
dismissal of the claim based upon a statutory 
time bar and the inmate was entitled to a 
hearing to evaluate the claims contained in the 
petition for writ of error coram nobis relating to 
the newly discovered evidence. Freshwater v. 
State, 160 S.W.3d 548, 2004 Tenn. Crim. App. 
LEXIS 741 (Tenn. Crim. App. 2004), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 94 
(Tenn. Jan. 31, 2005). 

Fact that the inmate escaped from jail and 
remained a fugitive for many years did not 
change the fact that the exculpatory evidence 
was withheld by the state and, even if the 
inmate had not escaped, there was no reason to 
believe the exculpatory evidence would have 
been disclosed voluntarily. Thus, due process 
precluded the summary dismissal of the in- 
mate’s claim based upon a statutory time bar 
and she was entitled to a hearing to evaluate 
the claims contained in her petition for writ of 
error coram nobis relating to the newly discov- 
ered evidence. Freshwater v. State, 160 S.W.3d 
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548, 2004 Tenn. Crim. App. LEXIS 741 (Tenn. 
Crim. App. 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 94 (Tenn. Jan. 31, 2005). 


127. ——Appeals. 

Due process of law is not necessarily judicial 
process, nor is the right of appeal essential to 
afford due process of law. Reetz v. Michigan, 
188 U.S. 505, 23 S. Ct. 390, 47 L. Ed. 563, 1903 
U.S. LEXIS 1293 (1903); Public Clearing House 
v. Coyne, 194 U.S. 497, 24S. Ct. 789, 48 L. Ed. 
1092, 1904 U.S. LEXIS 689 (1904). 

A court review is not essential to due process 
of law, but is a matter of grace. Luckenbach S.S. 
Co. v. United States, 272 U.S. 533, 47 S. Ct. 
186, 71 L. Ed. 394, 1926 U.S. LEXIS 21 (1926). 

Order of trial court overruling defendant’s 
motion for acquittal or dismissal on ground 
that a fourth trial would be violative of defen- 
dant’s constitutional rights under U.S. Const. 
amends. 5, 6, 8 and 14 dealing with double 
jeopardy, speedy trials, cruel and inhuman 
treatment and due process was not a final 
judgment and was not appealable at that stage. 
Stinson v. State, 509 S.W.2d 517, 1974 Tenn. 
Crim. App. LEXIS 305 (Tenn. Crim. App. 1974). 

There is no U.S. or Tennessee constitutional 
guarantee of bail after conviction and §§ 40- 
1204 and 40-3406 (now §§ 40-11-104 and 40- 
26-102) prohibiting a judge granting or con- 
tinuing bail pending appeal from a conviction 
under § 52-1432(a)(1) (repealed; see now title 
39, chapter 17, part 4) do not violate due 
process or equal protection of law under this or 
U.S. Const. amend. 14, or Tenn. Const. art. I, 
§ 8. Swain v. State, 527 S.W.2d 119, 1975 Tenn. 
LEXIS 642 (Tenn. 1975), appeal dismissed, 423 
U.S. 1041, 96 S. Ct. 764, 46 L. Ed. 2d 631, 1976 
U.S. LEXIS 926 (1976), appeal dismissed, 
Swain v. Tennessee, 423 U.S. 1041, 96 S. Ct. 
764, 46 L. Ed. 2d 631, 1976 U.S. LEXIS 926 
(1976). 

Federal due process does not require any 
type of hearing to a law student who claims 
that his research paper was given an arbitrary 
grade. Horne v. Cox, 551 S.W.2d 690, 1977 
Tenn. LEXIS 530 (Tenn. 1977). 

Prosecutorial discretion, if not exercised on a 
class basis which affects constitutional guaran- 
tees or which is designed to punish the exercise 
of protected rights, is not reviewable by the 
courts and does not furnish a basis for dis- 
missal of prosecutions. United States v. Adkins, 
464 F. Supp. 419, 1978 U.S. Dist. LEXIS 16597 
(E.D. Tenn. 1978). 

The constitution does not require that an 
indigent-defendant be provided a free tran- 
script for use in attacking his conviction collat- 
erally where such a transcript was available to 
him on direct appeal. Watts v. Tennessee, 603 F. 
Supp. 494, 1984 U.S. Dist. LEXIS 16486 (M.D. 
Tenn. 1984), affd, Watts v. Tennessee, 746 F.2d 
1481, 1984 U.S. App. LEXIS 13691 (6th Cir. 
1984); Tate v. Livesay, 612 F. Supp. 412, 1984 
U.S. Dist. LEXIS 17548 (M.D. Tenn. 1984). 
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There is no requirement that every indigent 
defendant be automatically furnished with a 
free stenographic transcript of his trial for 
purposes of appeal. State v. Gallagher, 738 
S.W.2d 624, 1987 Tenn. LEXIS 1074 (Tenn. 
1987). 

There is no difference in a reversal on appeal 
for insufficient evidence and a verdict of acquit- 
tal based on insufficient evidence. State v. Wil- 
liford, 824 S.W.2d 553, 1991 Tenn. Crim. App. 
LEXIS 557 (Tenn. Crim. App. 1991), appeal 
denied, — S.W.2d —, 1992 Tenn. LEXIS 124 
(Tenn. Jan. 27, 1992). 


128. ——Parole or Probation Revoca- 
tion. 

Freshwater v. State, 160 S.W.3d 548, 2004 
Tenn. Crim. App. LEXIS 741 (Tenn. Crim. App. 
2004), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 94 (Tenn. Jan. 31, 2005). 

It would be illogical to require a trial court to 
terminate a hearing on probation in order for 
written notice to be given to a probationer 
whose evidence shows a violation of the terms 
of probation, especially where the trial judge 
advises the probationer of the intent of the 
court to consider such matter at further hear- 
ings. Such action satisfies procedural due pro- 
cess requirements. Stamps v. State, 614 S.W.2d 
71, 1980 Tenn. Crim. App. LEXIS 352 (Tenn. 
Crim. App. 1980). 

The minimum requirements of due process in 
probation proceedings include a conditional 
right to confront and cross-examine adverse 
witnesses. State v. Wade, 863 S.W.2d 406, 1993 
Tenn. LEXIS 358 (Tenn. 1993). 

Under U.S. Const. amend. 5, as construed in 
Gagnon v. Scarpelli, 411 U.S. 778, 93 S. Ct. 
1756, 36 L. Ed. 2d 656, 1973 U.S. LEXIS 70, 71 
Ohio Op. 2d 279 (1973), the state is not entitled 
to revoke probation based on an unidentified 
laboratory test admitted into evidence without 
a finding of good cause and proof of the reliabil- 
ity of the test report. State v. Wade, 863 S.W.2d 
406, 1993 Tenn. LEXIS 358 (Tenn. 1993). 

A district court must review for clear error a 
magistrate’s probable cause determination on 
the alleged violation of conditions of supervised 
release. United States v. Curtis, 237 F.3d 598, 
2001 FED App. 8P, 2001 U.S. App. LEXIS 270 
(6th Cir. 2001). 

Although defense counsel noted for the 
record that the original warrant was not in the 
file, he did not challenge the authenticity of the 
copy or the fact that defendant had, in fact, 
been personally served; as such, pursuant to 
Tenn. R. Evid. 1003, the copy of the probation 
violation warrant was admissible in evidence 
as the original. Because the document reflected 
that the defendant received personal service of 
the warrant and because the issue of service 
was uncontested, defendant properly received 
notice of the claimed violations and, thus, the 
requirements of due process were met; addi- 
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tionally, defendant properly received notice of 
the evidence against him and all due process 
requirements were satisfied. State of Tennessee 
v. Joel Olin Knight, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 40 (Tenn. Crim. App. Jan. 
19, 2005). 

Revocation of probation was reversed be- 
cause the trial court erred when it allowed the 
use of the victim’s preliminary hearing testi- 
mony at the revocation hearing because al- 
though it had found that the testimony was 
reliable, it had failed to establish that the 
victim was unavailable and without that testi- 
mony, there was no evidence presented at the 
revocation hearing to support the revocation of 
defendant’s probation. Since defendant’s condi- 
tional freedom from incarceration was at risk, 
he had to have been afforded due process in the 
revocation proceeding. State v. Wiley, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 461 (Tenn. 
Crim. App. May 13, 2005). 

Defendant was not denied due process of law 
in his probation revocation hearing as, while 
the trial court declined to grant defense coun- 
sel’s request for a continuance, defendant was 
given the opportunity to present witnesses and 
the opportunity to interview and cross-examine 
the state’s witnesses, defendant was provided 
with written notice of the alleged violation, and 
the court followed the procedure for revocation 
in T.C.A. § 40-35-311. State v. Goff, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 723 (Tenn. 
Crim. App. Sept. 20, 2006). 

Defendant was not denied the effective assis- 
tance of counsel at his probation revocation 
hearing because despite defense counsel’s ad- 
mission that he had not prepared for the hear- 
ing, defendant was appointed a public defender 
who presented witnesses on defendant’s behalf, 
cross-examined the state’s witnesses, and ar- 
gued to the trial court that defendant should 
have been given another opportunity at proba- 
tion. State v. Goff, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 723 (Tenn. Crim. App. Sept. 
20, 2006). 

Minimum requirements of due process would 
not permit consideration of defendant’s failure 
to report to his probation officer because he was 
not given written notice of that alleged viola- 
tion in the warrant alleging that he violated his 
probation; however, the trial court did not 
abuse its discretion in revoking defendant’s 
probation because the record reflected that the 
trial court considered evidence that defendant 
violated his probation by failing to make resti- 
tution and by failing to report for his weekend 
jail service — the two violations included in the 
warrant. State v. Bottoms, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 111 (Tenn. Crim. App. 
Feb. 6, 2007). 


129. —-—Prisoners. 
Mere confinement to segregation, punitive or 
administrative, and mere transfer do not con- 
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stitute atypical and significant hardships in 
relation to the ordinary incidents of prison life 
for an inmate, and thus cannot amount to a 
deprivation of a liberty interest. Ishaaq v. 
Compton, 900 F. Supp. 935, 1995 U.S. Dist. 
LEXIS 14833 (W.D. Tenn. 1995). 

Where federal bureau of prisons had unfet- 
tered discretion to grant or deny early release 
to participants in substance abuse program, 
prisoner had no vested liberty interest in such 
early release. Orr v. Hawk, 156 F.3d 651, 1998 
FED App. 281P, 1998 U.S. App. LEXIS 21895 
(6th Cir. 1998), amended, 172 F.3d 411, 1999 
U.S. App. LEXIS 5419 (6th Cir. 1999). 


130. Takings. 


131. —In General. 

U.S. Const. amend. 5 imposes no greater 
limitation on national power in the taking of 
property than does U.S. Const. amend. 14 upon 
state power. Hamilton v. Kentucky Distilleries 
& Whse. Co., 251 U.S. 146, 40 S. Ct. 106, 64 L. 
Ed. 194, 1919 U.S. LEXIS 1830 (1919). 

The application of the common law disability 
of coverture to tenancies by the entirety, as has 
been ruled under §§ 36-601 and 36-602 (now 
§§ 36-3-504 and 36-3-505), involves an invidi- 
ous and suspect classification based upon sex 
and marital status, without any rational basis, 
and deprives a married woman of her property 
without due process of law and denies her the 
equal protection of the laws. Robinson v. Trous- 
dale County, 516 S.W.2d 626, 1974 Tenn. LEXIS 
452 (Tenn. 1974). 


132. —Jurisdictional Issues. 

Defendant is not deprived of his property 
without due process of law because of a default 
judgment, where no other process was served 
upon him than that provided for in Hawaii Rev. 
Laws 1925, § 2114, by leaving a copy at his last 
place of abode, when he knew of the suit and 
made no attempt to set aside judgment. Her- 
bert v. Bicknell, 233 U.S. 70, 34S. Ct. 562, 58 L. 
Ed. 854, 1914 U.S. LEXIS 1271 (1914). 

The court of claims is the exclusive forum for 
fifth amendment claims over $10,000 which 
allege a wrongful taking of property. Lenoir v. 
Porters Creek Watershed Dist., 586 F.2d 1081, 
1978 U.S. App. LEXIS 7539 (6th Cir. 1978). 

Because plaintiffs’ claim was that their prop- 
erty had been taken for a strictly private use, 
state eminent domain proceedings were unnec- 
essary to determine whether there had been a 
constitutional violation and plaintiffs were able 
to sue immediately in federal court without 
resorting to state remedies. Montgomery v. 
Carter County, 226 F.3d 758, 2000 FED App. 
325P, 2000 U.S. App. LEXIS 23383 (6th Cir. 
2000). 


133. —Property Rights. 
If officers or agents of the United States take 
private property for the use of the United 
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States, and no compensation is paid for the 
property, the owner of the property may sue 
such officers or agents and recover the property. 
United States v. Lee, 106 U.S. 196, 1S. Ct. 240, 
27 L. Ed. 171, 1882 U.S. LEXIS 1534 (1882), 
superseded by statute as stated in, Block v. 
North Dakota, 461 U.S. 273, 103 S. Ct. 1811, 75 
L. Ed. 2d 840, 1983 U.S. LEXIS 26. 

The guaranty of due process of law inhibits 
the taking of one man’s property and giving it 
to another contrary to settled usages and 
modes of procedure without notice and oppor- 
tunity for a hearing. Ochoa v. Hernandez y 
Morales, 230 U.S. 139, 33 S. Ct. 1033, 57 L. Ed. 
1427, 1913 U.S. LEXIS 2684 (1913). 

The fact that preferred stockholders will be 
deprived of a part of their dividends by the 
enforcement of regulations of the interstate 
commerce commission providing a uniform sys- 
tem of accounting and bookkeeping, which re- 
jects the theory that property abandoned as an 
incident to a permanent improvement should 
remain in the property account rather than be 
charged to operating expenses, does not deprive 
such stockholders of their property without due 
process of law. Kansas City S. Ry. v. United 
States, 231 U.S. 423, 34 S. Ct. 125, 58 L. Ed. 
296, 1913 U.S. LEXIS 2578 (1913). 

Congress, in treating Indians as a class and 
designating representatives to defend them in 
a suit of an equitable nature concerning allot- 
ments of lands acquired through right of citi- 
zenship, and a participation in funds held in 
trust by the United States, did not thereby in 
any respect deprive the Indians of their prop- 
erty without due process of law. Winton v. 
Amos, 255 U.S. 373, 41 S. Ct. 342, 65 L. Ed. 
684, 1921 U.S. LEXIS 1770 (1921). 

Procedure outlined in Tennessee Valley Au- 
thority Act (16 U.S.C. § 831) for condemning 
private property required by the authority, 
which did not provide for jury trial, did not 
violate U.S. Const. amend. 5. Welch v. Tennes- 
see Valley Authority, 108 F.2d 95, 1939 U.S. 
App. LEXIS 2508 (6th Cir. 1939), cert. denied, 
309 U.S. 688, 60 S. Ct. 889, 84 L. Ed. 1030, 1940 
U.S. LEXIS 714 (1940), cert. denied, Welch v. 
United States, 309 U.S. 688, 60 S. Ct. 889, 84 L. 
Ed. 1030, 1940 U.S. LEXIS 714 (1940). 

Where state food and drug division employ- 
ees acted in good faith in turning action con- 
cerning enforcement of embargo against apricot 
kernels over to federal food and drug adminis- 
tration agents, there was no actionable viola- 
tion of kernel producer’s constitutional rights. 
Millet, Pit & Seed Co. v. United States, 436 F. 
Supp. 84, 1977 U.S. Dist. LEXIS 15657 (E.D. 
Tenn. 1977), vacated without op., 627 F.2d 
1093, 1980 U.S. App. LEXIS 15244 (6th Cir. 
1980), vacated and remanded sub nom. U.S. v. 
Articles of food and drug consisting of 6,701 
cases, more or less, U. S. v. Article of Food & 
Drug etc., 627 F.2d 1093, 1980 U.S. App. LEXIS 
15244 (6th Cir. 1980) (table). 
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The federal statute which limited educa- 
tional benefits for a veteran, while incarcerated 
in a federal, state, or local institution, to the 
cost of tuition fees and supplies, thereby deny- 
ing them the subsistence benefits to which they 
would be otherwise entitled had they not been 
incarcerated found in former 38 U.S.C. § 1682 
(see now 38 U.S.C. § 3482, did not violate the 
due process clause of U.S. Const. amend. 5 or 
constitute a bill of attainder in violation of U.S. 
Const. art. 1, § 9. Greenwell v. Walters, 596 F. 
Supp. 693, 1984 U.S. Dist. LEXIS 23296 (M.D. 
Tenn. 1984). 

Federal regulation which suspended social 
security benefits for prisoners convicted of felo- 
nies for the duration of their incarceration 
except in certain circumstances, 42 U.S.C. 
§ 402(x), was not an unconstitutional depriva- 
tion of property rights without due process 
under U.S. Const. amend. 5, nor a bill of attain- 
der in violation of U.S. Const. art. 1, § 9. 
Hopper v. Schweiker, 596 F. Supp. 689, 1984 
U.S. Dist. LEXIS 23297 (M.D. Tenn. 1984), affd 
without opinion, 780 F.2d 1021, 1985 U.S. App. 
LEXIS 13832 (6th Cir. Tenn. 1985), affd sub 
nom. Hopper v. Secretary of Health & Human 
Services, 780 F.2d 1021, 1985 U.S. App. LEXIS 
13832 (6th Cir. Tenn. 1985), cert. denied, Hop- 
per v. Bowen, 475 U.S. 1111, 106 S. Ct. 1522, 89 
L. Ed. 2d 920, 1986 U.S. LEXIS 1812 (1986). 


134. ——No Property Interest. 

Refusing to intervene in discretionary ad- 
ministrative decision to transfer Tennessee Val- 
ley Authority employee to another position, 
federal court held that the employee had no 
constitutionally protected property interest in 
his employment. Ramsey v. TVA, 502 F. Supp. 
230, 1980 U.S. Dist. LEXIS 15228 (E.D. Tenn. 
1980). 

Company that obtained a building permit 
without first receiving a certificate of appropri- 
ateness (COA) did not acquire a vested right in 
the permit; failure to obtain the COA rendered 
the permit invalid, and revoking the permit 
was thus not a taking. Far Tower Sites, L.L.C. 
v. Knox County, 126 S.W.3d 52, 2003 Tenn. App. 
LEXIS 533 (Tenn. Ct. App. 2003), modified and 
rehearing denied, 126 S.W.3d 52, 2003 Tenn. 
App. LEXIS 583 (Tenn. Ct. App. 2003). 


135. —Public Use. 


136. ——Easements. 

Amount of money to be paid owner of prop- 
erty upon which an easement is imposed is the 
effect of full enjoyment of the easement on the 
cash market value of the property. United 
States ex rel. TVA v. Indian Creek Marble Co., 
40 F. Supp. 811, 1941 U.S. Dist. LEXIS 2784 
(E.D. Tenn. 1941). 

Bylaw of electric cooperative providing that 
members were to grant easements over their 
lands without cost for the transmission and 
distribution lines of the cooperative did not 
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amount to an unlawful taking of property with- 
out just compensation since such provision was 
contractual and not in the nature of eminent 
domain. Smith v. Pickwick Elec. Coop., 212 
Tenn. 62, 367 S.W.2d 775, 1963 Tenn. LEXIS 
398 (1963). 

Bylaw of electric cooperative providing that 
members were to grant easements over their 
lands without cost for transmission and distri- 
bution lines, did not authorize cooperative to 
destroy property or buildings of members with- 
out paying just compensation therefor. Smith v. 
Pickwick Elec. Coop., 212 Tenn. 62, 367 S.W.2d 
775, 1963 Tenn. LEXIS 398 (1963). 

Where plaintiffs easement of way along the 
street was taken from it and transferred to the 
county for the construction of a highway, the 
county had taken the exclusive use of the street 
which the plaintiff formerly enjoyed and for 
this reason, the county was required to compen- 
sate the plaintiff for the taking of this property 
right. East Park United Methodist Church v. 
Washington County, 567 S.W.2d 768, 1977 
Tenn. App. LEXIS 326 (Tenn. Ct. App. 1977). 

The measure of damages where the property 
right taken is the right of access to an abutting 
street is the difference in the fair cash market 
value of the property prior to the taking or 
impairment of the access and its value after the 
taking and the construction of the project for 
which the property right was taken. East Park 
United Methodist Church v. Washington 
County, 567 S.W.2d 768, 1977 Tenn. App. 
LEXIS 326 (Tenn. Ct. App. 1977). 


137. ——Eminent Domain. 

Decisions by Tennessee state courts in cases 
of eminent domain not involving United States 
to the effect that incidental benefits could only 
reduce compensation awarded for incidental 
damages are not controlling in determining 
amount of compensation to be paid by United 
States for a taking. United States ex rel. TVA v. 
Indian Creek Marble Co., 40 F. Supp. 811, 1941 
U.S. Dist. LEXIS 2784 (E.D. Tenn. 1941). 

If taking is for a public use the only remain- 
ing issue in eminent domain case is what is the 
fair and reasonable value of the property taken. 
City of Knoxville v. Heth, 186 Tenn. 321, 210 
S.W.2d 326, 1948 Tenn. LEXIS 553 (1948). 

United States has power to procure cemetery 
land by eminent domain under the Federal-Aid 
Highway Act of 1956 as amended in 1958 (23 
U.S.C. § 101 (b)) for national defense and it is 
immaterial whether the federal government 
uses the land itself or conveys it to the state. 
United States v. Certain Parcels of Land, 175 F. 
Supp. 418, 1959 U.S. Dist. LEXIS 4011 (E.D. 
Tenn. 1959). 

Statutes delegating the power of eminent 
domain to telephone/telegraph companies for 
the construction and maintenance of communi- 
cations lines are rationally related to a conceiv- 
able public purpose. AT & T Co. v. Proffitt, 903 
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S.W.2d 309, 1995 Tenn. App. LEXIS 201 (Tenn. 
Ct. App. 1995), appeal denied, — S.W.2d —, 
1995 Tenn. LEXIS 361 (Tenn. July 3, 1995). 

U.S. Const. amend. 5 implies that the power 
of eminent domain does not permit takings of 
private property for strictly private uses, re- 
gardless of whether just compensation is paid. 
Montgomery v. Carter County, 226 F.3d 758, 
2000 FED App. 325P, 2000 U.S. App. LEXIS 
23383 (6th Cir. 2000). 


138. ——Highways and Streets. 

Where, in building the Tennessee Valley Au- 
thority, highways of a county were taken by 
eminent domain, and by agreement the Tennes- 
see Valley Authority replaced these highways 
with others sufficient to meet the needs of the 
county, the county could not recover for the 
taken highways, since just compensation had 
already been afforded in building the new 
roads. Jefferson County v. Tennessee Valley 
Authority, 146 F.2d 564, 1945 U.S. App. LEXIS 
2066 (6th Cir. 1945), cert. denied, 324 U.S. 871, 
65 S. Ct. 1016, 89 L. Ed. 1425, 1945 U.S. LEXIS 
2224 (1945), cert. denied, Jefferson County v. 
Tennessee Valley Auth., 324 U.S. 871, 65S. Ct. 
1016, 89 L. Ed. 1425, 1945 U.S. LEXIS 2224 
(1945), rehearing denied, Jefferson County v. 
Tennessee Valley Auth., 324 U.S. 891, 65 S. Ct. 
1024, 89 L. Ed. 1438, 1945 U.S. LEXIS 2207 
(1945). 

It is settled law that the taking by the federal 
government of a city street or highway is within 
the protection of U.S. Const. amend. 5 with 
respect to just compensation, but just compen- 
sation cannot be measured by the same stan- 
dards as compensation for the taking of purely 
private property. Jefferson County v. Tennessee 
Valley Authority, 146 F.2d 564, 1945 U.S. App. 
LEXIS 2066 (6th Cir. 1945), cert. denied, 324 
U.S. 871, 65 S. Ct. 1016, 89 L. Ed. 1425, 1945 
U.S. LEXIS 2224 (1945), cert. denied, Jefferson 
County v. Tennessee Valley Auth., 324 U.S. 871, 
65 S. Ct. 1016, 89 L. Ed. 1425, 1945 U.S. LEXIS 
2224 (1945), rehearing denied, Jefferson 
County v. Tennessee Valley Auth., 324 U.S. 891, 
65 S. Ct. 1024, 89 L. Ed. 1438, 1945 U.S. LEXIS 
2207 (1945). 


139. ——Navigation. 

Congress may authorize the placing of ob- 
jects in navigable waters for the purpose of 
improving navigation without compensating 
the owner of adjacent land, although his access 
to such river is permanently obstructed. Scran- 
ton v. Wheeler, 179 U.S. 141, 21S. Ct. 48, 45 L. 
Ed. 126, 1900 U.S. LEXIS 1857 (1900). 

The flooding of lands by structures erected 
under the authority of the federal government 
to protect the banks of navigable streams from 
erosion is not a taking of the lands flooded 
within the meaning of U.S. Const. amend. 5. 
Bedford v. United States, 192 U.S. 217, 24 S. 
Ct. 238, 48 L. Ed. 414, 1904 U.S. LEXIS 1005 
(1904). 


317 


Acts of congress requiring owners of bridges 
over navigable streams to alter or change the 
same so as not to obstruct navigation is not a 
taking of property without compensation. 
Union Bridge Co. v. United States, 204 U.S. 
364, 27 S. Ct. 367, 51 L. Ed. 523, 1907 U.S. 
LEXIS 1466 (1907). 

The damage to the lands and crops of ripar- 
ian owners on the Mississippi River from the 
increase in the volume of water, resulting from 
the prevention of the outflow by work done by 
the federal government in its tributaries in 
order to deepen the channel and improve the 
navigable capacity of the river, is too remote 
and inconsequential to require compensation. 
Jackson v. United States, 230 U.S. 1, 33 S. Ct. 
1011, 57 L. Ed. 1363, 1913 U.S. LEXIS 2674 
(1918). 

The building by the federal government, 
when improving the navigation of the Missis- 
sippi River, of a levee behind a plantation 
which was thereby placed between the old and 
the new levee is not a taking of property for 
which compensation must be made. Hughes v. 
United States, 230 U.S. 24, 33S. Ct. 1019, 57 L. 
Ed. 1374, 1913 U.S. LEXIS 2675 (1913). 

Riparian owners who have erected on the 
water front wharves and other facilities of 
commerce which conform to the harbor line, as 
established by the state and adopted by the 
federal government, have no rights to compen- 
sation under U.S. Const. amend. 5 when con- 
gress authorizes through the secretary of war a 
new harbor line which requires the demolition 
of a portion of such structure. Greenleaf 
Johnson Lumber Co. v. Garrison, 237 U.S. 251, 
35 S. Ct. 551, 59 L. Ed. 939, 1915 U.S. LEXIS 
1333 (1915). 

The federal government could not, in the aid 
of navigation, cause the overflow of privately 
owned beds and shores of creeks tributary to 
navigable stream without compensating own- 
ers. United States v. Cress, 243 U.S. 316, 37 S. 
Ct. 380, 61 L. Ed. 746, 1917 U.S. LEXIS 2074 
(1917). 

Congress could require changes, in the inter- 
ests of navigation, in a bridge erected over the 
Ohio River under act of congress, without com- 
pensating owners of bridge. Louisville Bridge 
Co. v. United States, 242 U.S. 409, 37 S. Ct. 
158, 61 L. Ed. 395, 1917 U.S. LEXIS 2203 
(1917). 

There was no taking of land of riparian 
owners on Tennessee side of Mississippi where 
government constructed dykes in interest of 
flood control as authorized by federal act (33 
U.S.C. § 702c) though construction of dykes 
forced current of river against Tennessee side, 
since riparian ownership was subject to conse- 
quences of flood control undertaken by federal 
government for improvement in navigation. 
Franklin v. United States, 16 F. Supp. 253, 
1936 U.S. Dist. LEXIS 2007 (W.D. Tenn. 1936), 
affd, 101 F.2d 459, 1939 U.S. App. LEXIS 4396 
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(6th Cir. 1939), affd, Franklin v. United States, 
101 F.2d 459, 1939 U.S. App. LEXIS 4396 (6th 
Cir. 1939), aff'd, 308 U.S. 516, 60 S. Ct. 170, 84 
L. Ed. 439, 1939 U.S. LEXIS 99 (Tenn. Nov. 13, 
1939), affd, Franklin v. United States, 308 U.S. 
516, 60 S. Ct. 170, 84 L. Ed. 489, 1939 U.S. 
LEXIS 99 (Tenn. Nov. 13, 1939). 

There is nothing invidiously discriminatory 
about impoundment of a reservoir in itself. 
Sequoyah v. Tennessee Valley Authority, 480 F. 
Supp. 608, 1979 U.S. Dist. LEXIS 8780 (E.D. 
Tenn. 1979), affd, 620 F.2d 1159, 1980 U.S. 
App. LEXIS 18611 (6th Cir. 1980), affd, Se- 
quoyah v. Tennessee Valley Authority, 620 F.2d 
1159, 1980 U.S. App. LEXIS 18611 (6th Cir. 
1980), cert. denied, 449 U.S. 953, 101 S. Ct. 357, 
66 L. Ed. 2d 216, 1980 U.S. LEXIS 3731 (1980), 
cert. denied, Sequoyah v. Tennessee Valley Au- 
thority, 449 U.S. 953, 101 S. Ct. 357, 66 L. Ed. 
2d 216, 1980 U.S. LEXIS 3731 (1980). 


140. ——Other Government or Utility 
Services. 

Additional conditions upon the right to enjoy 
second class mail privileges are not repugnant 
to the federal constitution as taking property 
without due process of law. Lewis Publishing 
Co. v. Morgan, 229 U.S. 288, 33 S. Ct. 867, 57 L. 
Ed. 1190, 1913 U.S. LEXIS 2444 (1913). 

Contract between city and water company 
which authorized water company to discon- 
tinue water service of water users who failed to 
pay sewer service charge did not deprive water 
users of property and property rights without 
due process of law, since water and sewer 
systems were interlocking. Patterson v. Chat- 
tanooga, 192 Tenn. 267, 241 S.W.2d 291, 1951 
Tenn. LEXIS 401 (1951). 

The court rejected the independent judgment 
rule and held that the scope of review articu- 
lated in § 4-5-117(h) (now § 4-5-322) provides 
adequate standards, within constitutional lim- 
its, for judicial determination of the issue of 
confiscation in rate cases. United Inter-Moun- 
tain Tel. Co. v. Public Service Com., 555 S.W.2d 
389, 1977 Tenn. LEXIS 627 (Tenn. 1977); Public 
Service Com. v. General Tel. Co., 555 S.W.2d 
395, 1977 Tenn. LEXIS 629 (Tenn. 1977). 

Where rates set by the public service commis- 
sion have passed beyond arbitrariness, capri- 
ciousness or are an abuse or unwarranted ex- 
ercise of discretion, a judicial determination of 
confiscation in violation of the due process 
requirements of U.S. Const. amends. 5 and 14 
may be made and relief provided. United Inter- 
Mountain Tel. Co. v. Public Service Com., 555 
S.W.2d 389, 1977 Tenn. LEXIS 627 (Tenn. 
1977); Public Service Com. v. General Tel. Co., 
555 S.W.2d 395, 1977 Tenn. LEXIS 629 (Tenn. 
1977). 

Industrial customer of Tennessee Valley Au- 
thority had no property right to any particular 
rates. Consolidated Aluminum Corp. v. Tennes- 
see Valley Authority, 462 F. Supp. 464, 1978 
U.S. Dist. LEXIS 16868 (M.D. Tenn. 1978). 
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An electrical utility customer whose meter 
was removed and replaced with someone else’s 
had a constitutional right to notice and a pre- 
termination hearing prior to termination of 
electric service. Myers v. Alcoa, 752 F.2d 196, 
1985 U.S. App. LEXIS 21976 (6th Cir. 1985), 
cert. denied, Alcoa v. Myers, 474 U.S. 901, 106 
S. Ct. 271, 88 L. Ed. 2d 225, 1985 U.S. LEXIS 
3937 (1985). 

A property right for due process purposes 
exists in the continued receipt of electricity by 
an electrical utility customer. Myers v. Alcoa, 
752 F.2d 196, 1985 U.S. App. LEXIS 21976 (6th 
Cir. 1985), cert. denied, Alcoa v. Myers, 474 
U.S. 901, 106 S. Ct. 271, 88 L. Ed. 2d 225, 1985 
U.S. LEXIS 3937 (1985). 

The United States postal service’s (USPS) 
“paid-subscriber rule,” compliance with which 
allows a publisher to qualify for more favorable 
second-class mailing rates, does not violate 
U.S. Const. amend. 5 or U.S. Const. amend. 1. 
Enterprise, Inc. v. United States, 833 F.2d 
1216, 1987 U.S. App. LEXIS 15368 (6th Cir. 
1987). 


141. ——dZoning and Municipal Annex- 
ation. 

The United States may, consistent with U.S. 
Const. amend. 5, impose for a permitted pur- 
pose restrictions upon property, though it re- 
sults in serious depreciation of property values. 
Calhoun v. Massie, 253 U.S. 170, 40 S. Ct. 474, 
64 L. Ed. 843, 1920 U.S. LEXIS 1458 (1920). 

Petitioner, whose lots were changed from “C 
Commercial” district and “B Residential” dis- 
trict to “A Residential” district by amendment 
to zoning ordinance as result of being on border 
line of enlarged “A Residential” district was not 
deprived of property rights by city on the 
ground that amendment was arbitrary, unrea- 
sonable and confiscatory where there was a 
reasonable basis for enlargement of “A Residen- 
tial” district, since necessarily property owners 
near or on line of enlarged district would be 
most affected. Brooks v. Memphis, 192 Tenn. 
371, 241 S.W.2d 482, 1951 Tenn. LEXIS 415 
(1951). 

Placing property within the corporate limits 
of a given town or city where it will be subjected 
to the additional burdens of municipal taxation 
and supervision is not the taking of the prop- 
erty since the ownership is in no degree 
changed and the increased burden is presumed 
to be equaled by the increased advantages. 
State ex rel. Balsinger v. Madisonville, 222 
Tenn. 272, 435 S.W.2d 803, 1968 Tenn. LEXIS 
431 (1968). 

Sections 6-309 and 6-310 (now §§ 6-51-102 
and 6-51-103) in providing for municipal an- 
nexation of contiguous territory, does not vio- 
late the constitutional guarantees of due pro- 
cess and equal protection of the laws, does not 
operate to take property without just compen- 
sation and are not unconstitutional under U.S. 
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Const. art. 4, § 4 or U.S. Const. amends. 5 and 
14 or under Tenn. Const. art. I, §§ 2, 8 and 21, 
Tenn. Const. art. II, §§ 27, 28 and 29, or Tenn. 
Const. art. XI, § 8. State ex rel. Hudson v. 
Chattanooga, 512 S.W.2d 555, 1974 Tenn. 
LEXIS 487 (Tenn. 1974), cert. denied, 419 U.S. 
1070, 95 S. Ct. 657, 42 L. Ed. 2d 666, 1974 U.S. 
LEXIS 3724 (1974), ‘cert. denied, Hartley v. 
Chattanooga, 419 U.S. 1070, 95 S. Ct. 657, 42 
L. Ed. 2d 666, 1974 U.S. LEXIS 3724 (1974). 

Sections 13-24-101 — 13-24-104, which re- 
moved local zoning restrictions and permitted 
the establishment of group home for the men- 
tally retarded, or mentally or physically handi- 
capped did not violate due process or equal 
protection. Nichols v. Tullahoma Open Door, 
Inc., 640 S.W.2d 18, 1982 Tenn. App. LEXIS 478 
(Tenn. Ct. App. 1982). 

City’s provision of garbage and refuse collec- 
tion in an annexed area in which private haul- 
ers were operating a collection service under 
contracts with the residents was not a taking of 
“services” without compensation, nor an uncon- 
stitutional taking of property. Hudgins v. Met- 
ropolitan Gov’t, 885 S.W.2d 74, 1994 Tenn. App. 
LEXIS 267 (Tenn. Ct. App. 1994). 


142. —Just Compensation. 

Statutes regulating and providing for assess- 
ments to constitute a guarantee fund is not a 
taking of property without just compensation. 
Noble State Bank v. Haskell, 219 U.S. 104, 31 
S. Ct. 186, 55 L. Ed. 112, 1911 U.S. LEXIS 1622 
(1911), amended, 219 U.S. 575, 31S. Ct. 299, 55 
L. Ed. 341, 1911 U.S. LEXIS 1654 (1911). 

The property of one carrier is not taken 
without compensation and appropriated to the 
use of another carrier contrary to U.S. Const. 
amend. 5 by an order of the interstate com- 
merce commission requiring the first carrier to 
desist from its practice of refusing to inter- 
change carload freight with one connecting 
carrier while performing such service for other 
carriers within the switching limits. Pennsyl- 
vania Co. v. United States, 236 U.S. 351, 35 S. 
Ct. 370, 59 L. Ed. 616, 1915 U.S. LEXIS 1766 
(1915). 

When the government, without instituting 
condemnation proceedings, appropriates for a 
public use under legislative authority private 
property to which it asserts no title, it impliedly 
promises to pay therefor. United States v. 
North American Transp. & Trading Co., 253 
U.S. 330, 40S. Ct. 518, 64 L. Ed. 935, 1920 U.S. 
LEXIS 1427 (1920). 

U.S. Const. amend. 5 requires that compen- 
sation be made for what has actually been 
taken in condemnation proceedings by the gov- 
ernment. Bothwell v. United States, 254 U.S. 
231, 41 S. Ct. 74, 65 L. Ed. 238, 1920 U.S. 
LEXIS 1185 (1920). 

Where property is paid for after the taking, 
the owner is entitled to its value at the time of 
the taking, plus such amount as will make the 
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whole equivalent to the value at the time of 
taking, paid contemporaneously with the tak- 
ing. Phelps v. United States, 274 U.S. 341, 47S. 
Ct. 611, 71 L. Ed. 1083, 1927 U.S. LEXIS 33 
(1927). 

State or state court cannot require United 
States to pay a greater sum than just compen- 
sation for any taking. United States ex rel. TVA 
v. Indian Creek Marble Co., 40 F. Supp. 811, 
1941 U.S. Dist. LEXIS 2784 (E.D. Tenn. 1941). 

Duty of United States under U.S. Const. 
amend. 5 is to pay just compensation for any 
taking, and legislation by congress or by any 
state which lessens the duty to pay just com- 
pensation is invalid. United States ex rel. TVA 
v. Indian Creek Marble Co., 40 F. Supp. 811, 
1941 U.S. Dist. LEXIS 2784 (E.D. Tenn. 1941). 

Just compensation is the amount of money 
required to leave the owner with property, 
including his compensation, of the same mar- 
ket value as that which he had prior to the 
taking. United States ex rel. TVA v. Indian 
Creek Marble Co., 40 F. Supp. 811, 1941 U.S. 
Dist. LEXIS 2784 (E.D. Tenn. 1941). 

In determining compensation involving ease- 
ments the commission should fix just compen- 
sation for each parcel taken on which an ease- 
ment is imposed, but the amount awarded 
should not exceed the difference between the 
before and after value of the entire boundary. 
United States ex rel. TVA v. Indian Creek 
Marble Co., 40 F. Supp. 811, 1941 U.S. Dist. 
LEXIS 2784 (E.D. Tenn. 1941). 

The constitutional phrase “just compensa- 
tion” means a full and perfect equivalent for the 
property taken. Jefferson County v. Tennessee 
Valley Authority, 146 F.2d 564, 1945 U.S. App. 
LEXIS 2066 (6th Cir. 1945), cert. denied, 324 
U.S. 871, 65 S. Ct. 1016, 89 L. Ed. 1425, 1945 
U.S. LEXIS 2224 (1945), cert. denied, Jefferson 
County v. Tennessee Valley Auth., 324 U.S. 871, 
65 S. Ct. 1016, 89 L. Ed. 1425, 1945 U.S. LEXIS 
2224 (1945), rehearing denied, Jefferson 
County v. Tennessee Valley Auth., 324 U.S. 891, 
65 S. Ct. 1024, 89 L. Ed. 1438, 1945 U.S. LEXIS 
2207 (1945). 

U.S. Const. amend. 5 does not prohibit a 
landowner and the government from agreeing 
as to what is just compensation for property 
taken. Scott v. United States, 161 F.2d 1009, 
1947 U.S. App. LEXIS 2873 (6th Cir. 1947). 

The taking of one’s property under the laws 
of eminent domain without just compensation 
is violative of this provision of the constitution. 
Smith v. Pickwick Elec. Coop., 212 Tenn. 62, 
367 S.W.2d 775, 1963 Tenn. LEXIS 398 (1963). 

Where family farm consisted of three con- 
tiguous but distinct tracts, each owned by dif- 
ferent family members, and the government 
sought to condemn an easement across one of 
the tracts, the three tracts could not be consid- 
ered as one unit for the purpose of determining 
compensation, since notwithstanding the famil- 
ial relationship between all owners, and the 
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interest of one family member in all three 
tracts, they remained independent with regard 
to the ownership interests held therein. United 
States ex rel. TVA v. Stewart, 429 F. Supp. 658, 
1976 U.S. Dist. LEXIS 14062 (E.D. Tenn. 1976). 

The just compensation requirement embod- 
ied in U.S. Const. amend. 5 is included in the 
due process clause of U.S. Const. amend. 14. 
Lenoir v. Porters Creek Watershed Dist., 586 
F.2d 1081, 1978 U.S. App. LEXIS 7539 (6th Cir. 
1978). 

Tennessee Private Acts 1979, chapter 145, 
authorizing a county legislative body to impose 
a privilege tax upon the occupancy of hotels and 
motels and requiring operators to collect and 
remit the tax and to keep appropriate records 
in connection therewith did not deny due pro- 
cess or constitute a taking of the operator’s 
property without just compensation because it 
failed to make provisions for compensation to 
the operator of a hotel or motel for keeping 
records and for collecting and remitting the tax. 
Pete v. Cumberland County, 621 S.W.2d 731, 
1981 Tenn. LEXIS 490 (Tenn. 1981). 

A claim under the just compensation clause 
requires that a property owner use state proce- 
dures for obtaining compensation before bring- 
ing an action under 42 U.S.C. § 1983. There- 
fore, where plaintiff did not claim that 
Tennessee does not have an adequate inverse 
condemnation law permitting citizens to re- 
cover just compensation for government tak- 
ings, plaintiff failed to state a claim under the 
just compensation clause. Lowery v. Faires, 57 
F. Supp. 2d 483, 1998 U.S. Dist. LEXIS 22594 
(E.D. Tenn. 1998). 


143. ——“Scope of the Project” Rule. 

Land is within the scope of the project when 
a buyer in the real estate market could reason- 
ably expect that the property in question might 
become a part of the project and when the 
increase in value of the property is attributable 
to speculation on the government’s activities. 
Metropolitan Gov’t v. Overnite Transp. Co., 919 
S.W.2d 598, 1995 Tenn. App. LEXIS 675 (Tenn. 
Ct. App. 1995). 

For purposes of the scope of the project rule, 
the date of the government’s commitment to an 
airport terminal project was the date of the 
announcement of the project and approval of 
funding therefor, not the date of issuance of a 
required zoning permit. Metropolitan Gov't v. 
Overnite Transp. Co., 919 S.W.2d 598, 1995 
Tenn. App. LEXIS 675 (Tenn. Ct. App. 1995). 


144, ——Application to Federal Govern- 
ment. 

The provision of the constitution that private 
property shall not be taken for public use with- 
out just compensation applies only to the fed- 
eral government. Fallbrook Irrigation Dist. v. 
Bradley, 164 U.S. 112, 17 S. Ct. 56, 41 L. Ed. 
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Amend. 5 


When the federal government appropriates 
private property, there is an implied contract 
that it will pay the value of the land, and if, in 
pursuance of an act of congress, dams are 
placed in streams and the lands of person are 
thereby flooded and the value destroyed, there 
is a taking of private property within the mean- 
ing of U.S. Const. amend. 5. United States v. 
Lynah, 188 U.S. 445, 23 S. Ct. 349, 47 L. Ed. 
539, 1903 U.S. LEXIS 1290 (1903), overruled 
on other grounds, United States v. Chicago, M., 
S.P. & Pac. R.R., 312 U.S. 592, 61S. Ct. 772, 85 
L. Ed. 1064, 1941 U.S. LEXIS 1096 (Mar. 31, 
1941). 


145. ——Entitlement. 

The right to just compensation for land taken 
by the government extends to the title or inter- 
est of a town in land used as a road. Bedford v. 
United States, 23 F.2d 453, 1927 U.S. App. 
LEXIS 3191, 56 A.L.R. 360 (1st Cir. 1927). 

An alien friend is entitled to just compensa- 
tion for expropriated property, regardless of 
whether his own government grants like com- 
pensation or is recognized as a government by 
our own. Russian Volunteer Fleet v. United 
States, 282 U.S. 481, 51S. Ct. 229, 75 L. Ed. 
473, 1931 U.S. LEXIS 21 (1931). 

Peaceful picketing is lawful without a labor 
dispute, so that Lyle v. Local 452, Lyle v. Amal- 
gamated Meat Cutters & Butchers Workmen, 
174 Tenn. 222, 124 S.W.2d 701, 1938 Tenn. 
LEXIS 83 (1939), holding the owner of a gro- 
cery store who cut his own meat and who 
refused to join a butcher’s union or work union 
hours was deprived of his liberty and property 
by the conduct of the union in picketing his 
store and advertising that he was unfair to 
organized labor, has been superseded so that he 
was entitled to enjoin such conduct by the 
union. Ira A. Watson Co. v. Wilson, 187 Tenn. 
402, 215 S.W.2d 801, 1948 Tenn. LEXIS 445 
(1948). 

Landowner whose land was condemned in 
Oak Ridge project and who left land on vacation 
order without removing logs on representation 
of government agent that government could use 
them was entitled to compensation for same 
when logs disappeared after government took 
possession. Ivey v. United States, 88 F. Supp. 6, 
1950 U.S. Dist. LEXIS 4112 (E.D. Tenn. 1950). 

A property owner has a recognized property 
right in the use of the street abutting its 
property and this right is compensable under 
the laws of Tennessee. East Park United Meth- 
odist Church v. Washington County, 567 S.W.2d 
768, 1977 Tenn. App. LEXIS 326 (Tenn. Ct. 
App. 1977). 

Trial court improperly awarded partial sum- 
mary judgment on the issue of liability to a 
landowner in an inverse condemnation suit 
against a city, because a genuine factual issue 
existed as to whether there was any economi- 
cally beneficial use of the property consistent 
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with its then current zoning. Varner v. City of 
Knoxville, — S.W.3d —, 2004 Tenn. App. LEXIS 
669 (Tenn. Ct. App. Oct. 14, 2004). 


146. ——Forfeitures. 

Congress could, consistently with the due 
process of law clause of U.S. Const. amend. 5, 
make effective, forthwith, the provisions of the 
Volstead Act of October 28, 1919, extending the 
existing wartime prohibition against the manu- 
facture and sale of intoxicating liquors to non- 
intoxicating malt liquors with alcoholic content 
of as much as one-half of one percent by vol- 
ume, without making any compensation to the 
owner of such liquors acquired before the pas- 
sage of the act, and which, before that time, he 
could have sold lawfully. Ruppert v. Caffey, 251 
U.S. 264, 40S. Ct. 141, 64 L. Ed. 260, 1920 U.S. 
LEXIS 1735 (1920). 

In breaches of revenue provisions, congress 
interposes the care and responsibility of the 
owners of property which is a facility in aid of 
its prohibitions by ascribing to the property a 
certain personality, a power of complicity, and 
guilt in the wrong. J.W. Goldsmith, Jr.-Grant 
Co. v. United States, 254 U.S. 505, 41 S. Ct. 
189, 65 L. Ed. 376, 1921 U.S. LEXIS 1863 
(1921). 

Revised Stat., § 3450 (Mason’s U.S. Code, 
title 26, §§ 1181, 1182; U.S.C., title 26, 
§§ 1181, 1182; F.C.A., title 26, §§ 1181, 1182), 
providing that any conveyance shall be for- 
feited if used in the removal, or for the deposit 
or concealment of any goods or commodities in 
respect whereof any tax is or shall be imposed, 
is not in violation of U.S. Const. amend. 5. J.W. 
Goldsmith, Jr.-Grant Co. v. United States, 254 
U.S. 505, 41S. Ct. 189, 65 L. Ed. 376, 1921 U.S. 
LEXIS 1863 (1921). 

Acts 1933, ch. 58 and Acts 1935 (E.S.), ch. 46 
which provided for the seizure of tobacco as 
contraband goods where revenue stamps were 
not affixed to such goods but which did not 
provide any method of hearing on such seizures 
and to which no other section of the Code with 
reference to hearings was applicable were un- 
constitutional as denying due process by not 
providing for a hearing at some stage of such 
proceeding. Stockton v. Morris & Pierce, 172 
Tenn. 197, 110 S.W.2d 480, 1937 Tenn. LEXIS 
70 (1937). 

Forfeiture proceedings must follow statutory 
procedure, otherwise forfeiture is void. Wells v. 
McCanless, 184 Tenn. 293, 198 S.W.2d 641, 
1947 Tenn. LEXIS 379 (1947). 

Judgment ordering padlocking of residence 
as public nuisance for alleged unlawful sale of 
intoxicating liquors did not constitute an un- 
constitutional confiscation or forfeiture of prop- 
erty. State ex rel. Evans v. Caldwell, 53 Tenn. 
App. 195, 381 S.W.2d 553, 1964 Tenn. App. 
LEXIS 95 (Tenn. Ct. App. Apr. 23, 1964). 

The general rule is that seized property, 
other than contraband, should be returned to 
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its rightful owner once the criminal proceed- 
ings have terminated. United States v. Ramey, 
490 F. Supp. 96, 1980 U.S. Dist. LEXIS 11372 
(E.D. Tenn. 1980). 

The government carried its burden of show- 
ing that proper procedures had been used to 
give notice where the FBI sent certified mail 
addressed to petitioner at the correctional facil- 
ity where incarcerated. Dusenbery v. United 
States, 534 U.S. 161, 122 S. Ct. 694, 151 L. Ed. 
2d 597, 2002 U.S. LEXIS 401 (2002). 


147. ——lIncidental Damages. 

Incidental benefits and damages provided by 
§ 23-1414 (now § 29-16-114) in eminent do- 
main suits are statutory and are in addition to 
just compensation provided by U.S. Const. 
amend. 5. United States ex rel. TVA v. Indian 
Creek Marble Co., 40 F. Supp. 811, 1941 U.S. 
Dist. LEXIS 2784 (E.D. Tenn. 1941). 

Where private property is taken for a public 
purpose under the law of eminent domain, the 
condemning authority is required to pay the 
owner “just compensation” and such incidental 
damages as are provided by statute. Knoxville 
Housing Authority, Inc. v. Bush, 56 Tenn. App. 
464, 408 S.W.2d 407, 1966 Tenn. App. LEXIS 
233 (Tenn. Ct. App. 1966). 


148. —Regulatory Takings. 
A plaintiff must demonstrate two things for a 
regulatory taking claim to be ripe: (1) That the 


Collateral References. Admissibility, in 
state probation revocation proceedings, of in- 
criminating statement obtained in violation of 
Miranda Rule. 77 A.L.R.3d 669. 

Admissibility of evidence of voice identifica- 
tion of defendant as affected by allegedly sug- 
gestive voice lineup procedures. 55 A.L.R.5th 
423. 

Admissibility of evidence tending to identify 
accused by his own bite marks. 77 A.L.R.3d 
1122. 

Applicability of double jeopardy to juvenile 
court proceedings. 5 A.L.R.4th 234. 

Application of Apprendi v. New Jersey, 530 
U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d 435, 
2000 U.S. LEXIS 4304 (2000) and Ring v. 
Arizona, 536 U.S. 584, 122 S. Ct. 2428, 153 L. 
Ed. 2d 556, 2002 U.S. LEXIS 4651 (2002) to 
state death penalty proceedings. 110 A.L.R.5th 
1. 

Assertion of double jeopardy defense based 
on sanction sought or imposed during civil or 
administrative proceeding initiated by securi- 
ties and exchange commission or national secu- 
rities organization or exchange. 147 A.L.R. Fed. 
585. 

Availability of discovery at probation revoca- 
tion hearings. 52 A.L.R.5th 559. 

Concern for possible victim (rescue doctrine) 
as justifying violation of Miranda require- 
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government entity charged with implementing 
the regulations has reached a final decision 
regarding the application of the regulations to 
the property at issue; and (2) That if the state 
had a reasonable, certain and adequate provi- 
sion for obtaining just compensation at the time 
of the taking, just compensation was sought 
and denied through that procedure. Arnett v. 
Myers, 281 F.3d 552, 2002 FED App. 63P, 2002 
U.S. App. LEXIS 2612 (6th Cir. Tenn. 2002). 
Trial court properly denied developer’s tem- 
porary taking claim as: (1) Developer did not 
allege a total regulatory taking; (2) Developer 
could not assert that there was a total regula- 
tory taking due to the temporary nature of the 
denial of permits; (3) Developer did not show 
that development or all economic use of the 
property was prevented; (4) Developer did not 
allege that the county planning commission’s 
decision failed to substantially advance govern- 
mental interests, despite his claim that the 
refusal to grant further permits was arbitrary; 
and (5) Developer did not specifically refute the 
commission’s claim that its decision was based 
on its interpretation of regulations regarding 
the lapse of a preliminary plan after one year 
and the developer’s refusal to submit a new 
preliminary plan. STS/BAC Joint Venture v. 
City of Mt. Juliet, —S.W.3d —, 2004 Tenn. App. 
LEXIS 821 (Tenn. Ct. App. Dec. 1, 2004). 


ments. 9 A.L.R.4th 595. 

Constitutional duty of federal prosecutor to 
disclose Brady evidence favorable to accused. 
158 A.L.R. Fed. 401. 

Construction and application of “public use” 
restriction in Fifth Amendment’s Takings 
Clause — United States Supreme Court Cases. 
10 A.L.R. Fed. 2d 407. 

Conviction or acquittal in federal court as bar 
to prosecution in state court for state offense 
based on same facts — Modern view. 97 
A.L.R.5th 201. 

Double jeopardy as bar to retrial after grant 
of defendant’s motion for mistrial. 98 A.L.R.3d 
997. 

Double jeopardy considerations in federal 
criminal cases — Supreme court cases. 162 
A.L.R. Fed. 415. 

Duty of court, in federal criminal prosecu- 
tion, to conduct inquiry into voluntariness of 
accused’s statement — Modern cases. 132 
A.L.R. Fed. 415. 

Effect of defendant’s immunized statements 
on testimony by prosecution witness — Post- 
Kastigar cases. 25 A.L.R. Fed. 429. 

Failure of state prosecutor to disclose excul- 
patory ballistic evidence as violating due pro- 
cess. 95 A.L.R.5th 611. 

Failure of state prosecutor to disclose excul- 
patory medical reports and tests as violating 
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due process. 101 A.L.R.5th 187. 

Failure of state prosecutor to disclose finger- 
print evidence as violating due process. 94 
A.L.R.5th 393. 

Failure of state prosecutor to disclose pretrial 
statement made by crime victim as violating 
due process. 102 A.L.R.5th 327. 

Forcible administration of antipsychotic 
medication to pretrial detainees — Federal 
cases. 188 A.L.R. Fed. 285. 

Gestures, facial expressions, or other nonver- 
bal communication of trial judge in criminal 
case as ground for relief. 45 A.L.R.5th 531. 

Instruction allowing presumption of infer- 
ence of guilt from possession of recently stolen 
property as violation of defendant’s privilege 
against self-incrimination. 88 A.L.R.3d 1178. 

Propriety of requiring criminal defendant to 
exhibit self, or perform physical act, or partici- 
pate in demonstration during trial and in pres- 
ence of jury. 3 A.L.R.4th 374. 

Propriety, under state constitutional provi- 
sions, of granting use or transactional immu- 
nity for compelled incriminating testimony — 
Post-Kastigar cases. 29 A.L.R.5th 1. 

Right of enemy combatant to counsel. 184 
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A.L.R. Fed. 527. 

Right to compensation for real property dam- 
aged by law enforcement personnel in course of 
apprehending suspect. 23 A.L.R.5th 834. 

Sufficiency of courtroom facilities as affecting 
rights of accused. 

Sufficiency of description in warrant of per- 
son to be searched. 43 A.L.R.5th 1. 

Sufficiency of showing that voluntariness of 
confession or admission was affected by alcohol 
or other drugs — Drugs or narcotics adminis- 
tered as part of medical treatment and drugs or 
intoxicants administered by the police. 96 
A.L.R.5th 523. 

Supreme court’s views on mandatory testing 
for drugs or alcohol. 145 A.L.R. Fed. 446. 

What circumstances fall within public safety 
exception to general requirement, pursuant to 
or as aid in enforcement of federal constitu- 
tion’s fifth amendment privilege against self- 
incrimination, to give Miranda warnings before 
conducting custodial interrogation — Post- 
Quarles cases. 142 A.L.R. Fed. 229. 

What constitutes taking of property requir- 
ing compensation under takings clause of U.S. 
Const. amend. 5 — Supreme Court cases. 10 
A.L.R. Fed. 2d 231. 
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[Rights of the accused.] — In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an impartial jury of the state 
and district wherein the crime shall have been committed, which district shall 
have been previously ascertained by law, and to be informed of the nature and 
cause of the accusation; to be confronted with the witnesses against him; to 
have compulsory process for obtaining witnesses in his favor, and to have the 


assistance of counsel for his defense. 


Textbooks. Tennessee Criminal Practice 
and Procedure (Raybin), §§ 5.1, 16.92, 19.1, 
19.6, 19.28, 19.40, 19.41, 19.50, 20.1, 20.4, 20.5, 
20.22, 20.23, 20.24, 20.25, 20.30, 20.50, 20.63, 
vA Wd ie Wig iF 4 

Tennessee Law of Evidence (2nd ed., Cohen, 
Paine and Sheppeard), §§ 201.7, 501.17. 

Law Reviews. A Framework for Analyzing 
the Constitutionality of Restrictions on Federal 
Court Jurisdiction in Immigration Cases, 29 U. 
Mem. L. Rev. 295 (1999). 

A Summary of the 1999 — 2000 U.S. Su- 
preme Court Criminal Decisions (Perry A. 
Craft and Arshad (Paku) Khan), 36 No. 9 Tenn. 
B.J. 20 (2000). 

A Summary of the 2001 — 2002 U.S. Su- 
preme Court Criminal Decisions (Perry A. 
Craft and Nichole Davis Bass), 38 No. 10 Tenn. 
B.J. 20 (2002). 

Access to Federal Courts in Habeas Corpus 


Cases (Gilbert S. Merritt), 58 Tenn. L. Rev. 145 
(1990). 

Amending the Indictment: Substance Over 
Form (David L. Raybin), 39 No. 11 Tenn. B.J. 14 
(2003). 

Breaking the Silence: Should Jurors Be Al- 
lowed to Question Witnesses During Trial?, 44 
Vand. L. Rev. 117 (1991). 

Civil Rights — Kay v. Ehrler: The Eligibility 
of the Pro Se Attorney Litigant for Award of 
Attorney’s Fees Under 42 U.S.C. § 1988, 21 
Mem. St. U.L. Rev. 575 (1991). 

Constitutional Law — Fourteenth Amend- 
ment Right to Equal Protection — Criminal 
Defendant’s Racially Discriminatory Exercise 
of Peremptory Challenges, Georgia v. McCol- 
lum, 112 S. Ct. 2348, 120 L. Ed. 2d 33, 505 U.S. 
42, 1992 U.S. LEXIS 3687 (1992), 60 Tenn. L. 
Rev. 229 (1992). 

Constitutional Law — The Sixth Amendment 
Right to Counsel — Admissibility of Testimony 
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from a Voluntary Active Informant, Hartman v. 
State, 896 S.W.2d 94, 1995 Tenn. LEXIS 71 
(Tenn. 1995), 63 Tenn. L. Rev. 453 (1996). 

Criminal Forfeiture — Comprehensive For- 
feiture Act of 1984 — Forfeiture of Attorney 
Fees, 57 Tenn. L. Rev. 385 (1990). 

Criminal Procedure — People v. Kern: Pe- 
remptory Challenges and the Defense — Will 
the Supreme Court Find State Action?, 21 
Mem. St. U.L. Rev. 609 (1991). 

Current Issues in Drug Enforcement Law, 43 
Vand. L. Rev. 1255 (1990). 

Federally Funded Legal Services: A New Vi- 
sion of Equal Justice Under Law, 68 Tenn. L. 
Rev. 101 (2000). 

Framed by the Times: 2003-2004 U.S. Su- 
preme Court Decisions Reflect Current Events 
(Perry A Craft and Michael G. Shepard), 40 No. 
9 Tenn. B.J. 14 (2004). 

Hard Blows and Foul Ones: The Limited 
Bounds on Prosecutorial Summation in Tennes- 
see (Karen E. Holt), 58 Tenn. L. Rev. 117 (1990). 

How Long is Too Long? When Pretrial Deten- 
tion Violates Due Process (Floralynn Eines- 
man), 60 Tenn. L. Rev. 1 (1992). 

Indigent Parent’s Right to Counsel in Child 
Neglect Cases, 46 Tenn. L. Rev. 649. 

Judicial Notice in Tennessee (Robert Banks, 
Jr. and Elizabeth T. Collins), 21 Mem. St. U.L. 
Rev. 431 (1991). 

Jural Districting: Selecting Impartial Juries 
Through Community Representation (Kim 
Forde-Mazrui), 52 Vand. L. Rev. 353 (1999). 

No Hablo Ingles: Court Interpretation as a 
Major Obstacle to Fairness for Non-English 
Speaking Defendants, 46 Vand. L. Rev. 175 
(1993). 

Offensive Issue Preclusion in the Criminal 
Context: Two Steps Forward, One Step Back, 
34 U. Mem. L. Rev. 753 (2004). 

Reasonable and Other Doubts: The Problem 
of Jury Instructions, 66 Tenn. L. Rev. 45 (1999). 

Recent Development, Meaningful Access for 
Indigents on Death Row: Giarratano v. Murray 
and the Right to Counsel in Postconviction 
Proceedings, 43 Vand. L. Rev. 569 (1990). 

Recent Developments, White v. Illinois: The 
Confrontation Clause and the Supreme Court’s 
Preference for Out-of-Court Statements, 46 
Vand L. Rev. 235 (1993). 

Searching for a Paradigm for the Fiduciary 
Duties of Corporate Directors (William M. Rob- 
erts), 21 Mem. St. U.L. Rev. 501 (1991). 

Special Project, The Continuing Evolution of 
Criminal Constitutional Law in State Courts, 
47 Vand. L. Rev. 795 (1994). 

Structuring the Ethics of Prosecutorial Trial 
Practice: Can Prosecutors Do Justice? (Fred C. 
Zacharias), 44 Vand. L. Rev. 45 (1991). 

The Court in Action: A summary of key cases 
from the U.S. Supreme Court 2000-2001 (Perry 
A. Craft and Arshad (Paku) Khan), 37 No. 9 
Tenn. B.J. 18 (2001). 
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The First Impeachment (Milton M. Klein), 35 
No. 2 Tenn. B.J. 11 (1999). 

The Ripple Effects of Slaughter-House: A 
Critique of a Negative Rights View of the Con- 
stitution (Michael J. Gerhardt), 438 Vand. L. 
Rev. 409 (1990). 

The Sixth Circuit Year in Review — Leading 
Cases of 1996, 27 U. Mem. L. Rev. 265 (1997). 

The Troubling Influence of Equality in Con- 
stitutional Criminal Procedure: From Brown to 
Miranda, Furman and Beyond, 54 Vand. L. 
Rev. 359 (2001). 

Theology in the Jury Room: Religious Discus- 
sion as “Extra Material” in the Course of Capi- 
tal Punishment Deliberations, 55 Vand. L. Rev. 
127 (2002). 

Trial Rights and Psychotropic Drugs: The 
Case Against Administering Involuntary Medi- 
cations to a Defendant During Trial, 55 Vand. 
L. Rev. 165 (2002). 

Attorney General Opinions. Constitution- 
ality of proposed amendment to allow testi- 
mony by way of two-way closed circuit televi- 
sion, OAG 96-026 (2/27/96). 

Constitutionality of the use of two-way video 
equipment for witness testimony, OAG 96-057 
(3/28/96). 

Child abuse victim testimony by closed cir- 
cuit television, OAG 98-024 (1/23/98). 

Constitutionality of closed trial during testi- 
mony of sexual offense victim, OAG 98-051 
(2/23/98). 

Constitutionality of sexual assault victim 
testimony via one-way glass, OAG 98-051 
(2/23/98). 

Administrative fee assessed against defen- 
dants with court-appointed counsel, OAG 98- 
0167 (8/28/98). 

State agency assessment of penalty without 
jury trial, OAG 99-123 (6/18/99). 

Smyrna City Court: dispository of bond for- 
feitures, OAG 00-023 (2/15/00). 

A defendant charged with a Class C misde- 
meanor has a constitutionally protected right 
to a jury trial that may be relinquished only by 
a valid written waiver, OAG 00-192 (12/21/00). 

Constitutionality of proposed legislation re- 
garding registration and reporting require- 
ments for sex offenders, OAG 04-069 (4/20/04). 

Cited: State v. Epps, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 721 (Tenn. Crim. App. 
Sept. 19, 2006); State v. Kyle, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 795 (Tenn. Crim. 
App. Oct. 13, 2006); State v. Talley, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 802 (Tenn. 
Crim. App. Oct. 16, 2006); Palmer v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 859 
(Tenn. Crim. App. Nov. 3, 2006); Lauderdale v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 866 (Tenn. Crim. App. Nov. 7, 2006); 
State v. Donald, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 870 (Tenn. Crim. App. Nov. 7, 
2006); State v. Riels, 216 S.W.3d 737, 2007 
Tenn. LEXIS 142 (Tenn. 2007); State v. 


Amend. 6 


Clabough, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 14 (Tenn. Crim. App. Jan. 8, 2007); 
Osepczuk v. Bell, — S.W3d —, 2007 Tenn. 
Crim. App. LEXIS 17 (Tenn. Crim. App. Jan. 8, 
2007); State v. Roskom, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 123 (Tenn. Crim. App. 
Feb. 9, 2007); State v. Downey, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 128 (Tenn. Crim. 
App. Feb. 13, 2007); State v. Schiefelbein, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 138 
(Tenn. Crim. App. Feb. 8, 2007); State v. Boha- 
nan, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 203 (Tenn. Crim. App. Mar. 2, 2007); 
Jones v. State, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 317 (Tenn. Crim. App. Apr. 20, 
2007); State v. Epps, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 397 (Tenn. Crim. App. May 
18, 2007). 

Cited: Edmaiston v. Neil, 334 F. Supp. 1316, 
1970 U.S. Dist. LEXIS 10114 (W.D. Tenn. 
1970); Cooley v. State, 478 S.W.2d 901, 1971 
Tenn. Crim. App. LEXIS 478 (Tenn. Crim. App. 
1971); Beard v. State, 485 S.W.2d 882, 1972 
Tenn. Crim. App. LEXIS 341 (Tenn. Crim. App. 
1972); Holt v. State, 489 S.W.2d 845, 1972 Tenn. 
Crim. App. LEXIS 309 (Tenn. Crim. App. 1972); 
Holt v. Warden of Tennessee State Penitentiary, 
386 F. Supp. 403, 1974 U.S. Dist. LEXIS 8860 
(E.D. Tenn. 1974); Graham v. State, 547 S.W.2d 
531, 1977 Tenn. LEXIS 557 (Tenn. 1977); Rippy 
v. State, 550 S.W.2d 636, 1977 Tenn. LEXIS 536 
(Tenn. 1977); Wiley v. Memphis Police Dep't, 
548 F.2d 1247, 1977 U.S. App. LEXIS 10104 
(6th Cir. Tenn. 1977); Forbes v. State, 559 
S.W.2d 318, 1977 Tenn. LEXIS 649 (Tenn. 
1977); Wiley v. State, 552 S.W.2d 410, 1977 
Tenn. Crim. App. LEXIS 240 (Tenn. Crim. App. 
1977); United States v. Overbay, 444 F. Supp. 
259, 1977 U.S. Dist. LEXIS 14878 (E.D. Tenn. 
1977); United States v. Stewart, 568 F.2d 501, 
1978 U.S. App. LEXIS 13179 (6th Cir. 1978); 
Hodges v. Rose, 570 F.2d 643, 1978 U.S. App. 
LEXIS 12627 (6th Cir. 1978); Burkhart v. Lane, 
574 F.2d 346, 1978 U.S. App. LEXIS 11715 (6th 
Cir. 1978); United States v. Houston, 450 F. 
Supp. 131, 1978 U.S. Dist. LEXIS 18278 (E.D. 
Tenn. 1978); Turner v. State, 580 S.W.2d 797, 
1979 Tenn. Crim. App. LEXIS 247 (Tenn. Crim. 
App. 1979); Frazier v. Lane, 479 F. Supp. 841, 
1978 U.S. Dist. LEXIS 19393 (E.D. Tenn. 1978); 
Hart v. State, 592 S.W.2d 905, 1979 Tenn. Crim. 
App. LEXIS 301 (Tenn. Crim. App. 1979); State 
v. Ellis, 598 S.W.2d 826, 1980 Tenn. Crim. App. 
LEXIS 311 (Tenn. Crim. App. 1980); Mullins v. 
Davis, 517 F. Supp. 7, 1980 U.S. Dist. LEXIS 
16750 (E.D. Tenn. 1980); State v. Lequire, 634 
S.W.2d 608, 1981 Tenn. Crim. App. LEXIS 430 
(Tenn. Crim. App. 1981); United States v. 
Campbell, 675 F.2d 815, 1982 U.S. App. LEXIS 
20039 (6th Cir. 1982); United States v. Ran- 
dolph, 542 F. Supp. 11, 1982 U.S. Dist. LEXIS 
13119 (E.D. Tenn. 1982); State v. Johnson, 632 
S.W.2d 542, 1982 Tenn. LEXIS 401 (Tenn. 
1982); State v. Howse, 634 S.W.2d 652, 1982 


CONSTITUTION OF THE UNITED STATES 


324 


Tenn. Crim. App. LEXIS 434 (Tenn. Crim. App. 
1982); State v. Marquadis, 649 S.W.2d 15, 1982 
Tenn. Crim. App. LEXIS 411 (Tenn. Crim. App. 
1982); United States v. Fogarty, 558 F. Supp. 
856, 1982 U.S. Dist. LEXIS 17236 (E.D. Tenn. 
1982); United States v. Stinson, 559 F. Supp. 
136, 1982 U.S. Dist. LEXIS 17237 (E.D. Tenn. 
1982); United States v. Porter, 701 F.2d 1158, 
1983 U.S. App. LEXIS 29781 (6th Cir. 1983); 
Crane v. Radeker, 580 F. Supp. 2, 1983 U.S. 
Dist. LEXIS 15830 (M.D. Tenn. 1983); Walker v. 
Love, 580 F. Supp. 955, 1983 U.S. Dist. LEXIS 
16370 (M.D. Tenn. 1983); Powell v. Rose, 581 F. 
Supp. 60, 1983 U.S. Dist. LEXIS 17971 (M.D. 
Tenn. 1983); Brymer v. Rose, 582 F. Supp. 319, 
1983 U.S. Dist. LEXIS 17888 (M.D. Tenn. 
1983); Malone v. Dutton, 600 F. Supp. 231, 1983 
U.S. Dist. LEXIS 11903 (M.D. Tenn. 1983); 
State v. Lunati, 665 S.W.2d 739, 1983 Tenn. 
Crim. App. LEXIS 442 (Tenn. Crim. App. 1983); 
State v. Fears, 659 S.W.2d 370, 1983 Tenn. 
Crim. App. LEXIS 413 (Tenn. Crim. App. 1983); 
In re Grand Jury, 579 F. Supp. 189, 1984 U.S. 
Dist. LEXIS 19960 (E.D. Tenn. 1984); United 
States v. Steele, 727 F.2d 580, 1984 U.S. App. 
LEXIS 25610 (6th Cir. 1984); Parker v. Rose, 
728 F.2d 392, 1984 U.S. App. LEXIS 24902 (6th 
Cir. 1984); Haney v. Dutton, 606 F. Supp. 18, 
1984 U.S. Dist. LEXIS 15043 (M.D. Tenn. 
1984); In re Crabtree, 39 B.R. 702, 1984 B.R. 
LEXIS 6101 (Bankr. E.D. Tenn. Mar. 14, 1984); 
In re Crabtree, 39 B.R. 726, 1984 Bankr. LEXIS 
5894 (Bankr. E.D. Tenn. 1984); State v. Teague, 
680 S.W.2d 785, 1984 Tenn. LEXIS 948 (Tenn. 
1984); Tennessee v. Garner, 471 U.S. 1, 105 S. 
Ct. 1694, 85 L. Ed. 2d 1, 1985 U.S. LEXIS 195 
(1985); Clark v. Rose, 611 F. Supp. 294, 1983 
U.S. Dist. LEXIS 12957 (M.D. Tenn. 1983); 
Randolph v. Tennessee, 613 F. Supp. 24, 1984 
U.S. Dist. LEXIS 21959 (M.D. Tenn. 1984); 
Enterprise, Inc. v. Bolger, 774 F.2d 159, 1985 
U.S. App. LEXIS 23505 (6th Cir. 1985); Jeffer- 
son v. Dutton, 607 F. Supp. 355, 1985 U.S. Dist. 
LEXIS 21185 (M.D. Tenn. 1985); Groseclose v. 
Dutton, 609 F. Supp. 1432, 1985 U.S. Dist. 
LEXIS 19544, 85 A.L.R. Fed. 723 (M.D. Tenn. 
1985); State v. Duncan, 698 S.W.2d 63, 1985 
Tenn. LEXIS 610 (Tenn. 1985); State v. Gallo- 
way, 696 S.W.2d 364, 1985 Tenn. Crim. App. 
LEXIS 3112 (Tenn. Crim. App. 1985); Turner v. 
State, 698 S.W.2d 90, 1985 Tenn. Crim. App. 
LEXIS 3158 (Tenn. Crim. App. 1985); State v. 
McCall, 698 S.W.2d 643, 1985 Tenn. Crim. App. 
LEXIS 3008 (Tenn. Crim. App. 1985); Gray v. 
Rose, 627 F. Supp. 1 (M.D. Tenn. 1983); Minor v. 
Williams, 640 F. Supp. 360, 1985 U.S. Dist. 
LEXIS 15368 (M.D. Tenn. 1985); Ball v. United 
States, 653 F. Supp. 44, 1985 U.S. Dist. LEXIS 
16602 (E.D. Tenn. 1985); State v. Hughes, 713 
S.W.2d 58, 1986 Tenn. LEXIS 835 (Tenn. 1986); 
State v. Perkins, 713 S.W.2d 689, 1986 Tenn. 
Crim. App. LEXIS 2608 (Tenn. Crim. App. 
1986); Bogus v. State, 719 S.W.2d 307, 1986 
Tenn. Crim. App. LEXIS 2712 (Tenn. Crim. 


325 


App. 1986); State v. Haynes, 720 S.W.2d 76, 
1986 Tenn. Crim. App. LEXIS 2699 (Tenn. 
Crim. App. 1986); Franklin v. Rose, 811 F.2d 
322, 1987 U.S. App. LEXIS 2158 (6th Cir. 
1987); Chandler v. Jones, 813 F.2d 773, 1987 
U.S. App. LEXIS 3278 (6th Cir. 1987); State v. 
Wiggins, 729 S.W.2d 291, 1987 Tenn. Crim. 
App. LEXIS 2124 (Tenn. Crim. App. 1987); 
State v. Henry, 733 S.W.2d 127, 1987 Tenn. 
Crim. App. LEXIS 2527 (Tenn. Crim. App. 
1987); Johnson v. State, 733 S.W.2d 525, 1987 
Tenn. Crim. App. LEXIS 2515 (Tenn. Crim. 
App. 1987); United States v. Ford, 830 F.2d 596, 
1987 U.S. App. LEXIS 13839 (6th Cir. 1987); 
United States v. Bratcher, 833 F.2d 69, 1987 
U.S. App. LEXIS 14557 (6th Cir. 1987); Cole v. 
Campbell, 670 F. Supp. 223, 1987 U.S. Dist. 
LEXIS 8895 (M.D. Tenn. 1987); Kruse v. Camp- 
bell, 676 F. Supp. 808, 1987 U.S. Dist. LEXIS 
12739 (M.D. Tenn. 1987); State v. Claybrook, 
736 S.W.2d 95, 1987 Tenn. LEXIS 972 (Tenn. 
1987); State v. Nakdimen, 735 S.W.2d 799, 1987 
Tenn. Crim. App. LEXIS 2466 (Tenn. Crim. 
App. 1987); State v. Jones, 735 S.W.2d 803, 
1987 Tenn. Crim. App. LEXIS 2501 (Tenn. 
Crim. App. 1987); Arendall v. Dutton, 683 F. 
Supp. 182, 1987 U.S. Dist. LEXIS 13373 (M.D. 
Tenn. 1987); Meredith v. Dutton, 697 F. Supp. 
955, 1987 U.S. Dist. LEXIS 14130 (M.D. Tenn. 
1987); Vermilye v. State, 754 S.W.2d 82, 1987 
Tenn. Crim. App. LEXIS 2699 (Tenn. Crim. 
App. 1987); Cole v. Campbell, 703 F. Supp. 657, 
1988 U.S. Dist. LEXIS 15390 (M.D. Tenn. 
1988); FSLIC v. Craig (In re Crabtree), 90 B.R. 
871, 1988 Bankr. LEXIS 2066 (Bankr. E.D. 
Tenn. 1988); State v. Mosher, 755 S.W.2d 464, 
1988 Tenn. Crim. App. LEXIS 204 (Tenn. Crim. 
App. 1988); Coury v. Livesay, 868 F.2d 842, 
1989 U.S. App. LEXIS 2040 (6th Cir. Tenn. 
1989); Zimmerman v. Board of Professional 
Responsibility, 764 S.W.2d 757, 1989 Tenn. 
LEXIS 14 (Tenn. 1989); State v. Wilcoxson, 772 
S.W.2d 33, 1989 Tenn. LEXIS 143 (Tenn. 1989); 
State v. Thompson, 768 S.W.2d 239, 1989 Tenn. 
LEXIS 47 (Tenn. 1989); Sherrill v. State, 772 
S.W.2d 60, 1988 Tenn. Crim. App. LEXIS 737 
(Tenn. Crim. App. 1988); Lundy v. Campbell, 
888 F.2d 467, 1989 U.S. App. LEXIS 16295 (6th 
Cir. 1989); State v. Burns, 777 S.W.2d 355, 1989 
Tenn. Crim. App. LEXIS 287 (Tenn. Crim. App. 
1989); Forrester v. State, 784 S.W.2d 1, 1989 
Tenn. Crim. App. LEXIS 794 (Tenn. Crim. App. 
1989); State v. Kyger, 787 S.W.2d 18, 1989 
Tenn. Crim. App. LEXIS 690 (Tenn. Crim. App. 
1989); United States v. Thomas, 745 F. Supp. 
499, 1990 U.S. Dist. LEXIS 12493 (M.D. Tenn. 
1990); State v. Teel, 793 S.W.2d 236, 1990 Tenn. 
LEXIS 216 (Tenn. 1990); United States v. Mor- 
row, 923 F.2d 427, 1991 U.S. App. LEXIS 281 
(6th Cir. 1991); State v. Neal, 810 S.W.2d 131, 
1991 Tenn. LEXIS 187 (Tenn. 1991); Itel Con- 
tainers Int'l Corp. v. Cardwell, 814 S.W.2d 29, 
1991 Tenn. LEXIS 169 (Tenn. 1991); State v. 
Black, 815 S.W.2d 166, 1991 Tenn. LEXIS 322 


AMENDMENTS 


Amend. 6 


(Tenn. 1991); Rhoden v. State, 816 S.W.2d 56, 
1991 Tenn. Crim. App. LEXIS 122 (Tenn. Crim. 
App. 1991); State v. Thomas, 818 S.W.2d 350, 
1991 Tenn. Crim. App. LEXIS 204 (Tenn. Crim. 
App. 1991); United States v. Daniel, 956 F.2d 
540, 1992 U.S. App. LEXIS 1699 (6th Cir. 
1992); United States v. Brown, 959 F.2d 63, 
1992 U.S. App. LEXIS 4742 (6th Cir. 1992); 
State v. Evans, 838 S.W.2d 185, 1992 Tenn. 
LEXIS 554 (Tenn. 1992); State v. Anderson, 835 
S.W.2d 600, 1992 Tenn. Crim. App. LEXIS 22 
(Tenn. Crim. App. 1992); State v. Montgomery, 
840 S.W.2d 900, 1992 Tenn. LEXIS 573 (Tenn. 
1992); State v. Caughron, 855 S.W.2d 526, 1993 
Tenn. LEXIS 189 (Tenn. 1993); State v. Jenkins, 
859 S.W.2d 364, 1993 Tenn. Crim. App. LEXIS 
291 (Tenn. Crim. App. 1993); State v. Bigbee, 
885 S.W.2d 797, 1994 Tenn. LEXIS 277 (Tenn. 
1994); State v. Trusty, 914 S.W.2d 481, 1996 
Tenn. LEXIS 59 (Tenn. 1996); VanArsdall v. 
State, 919 S.W.2d 626, 1995 Tenn. Crim. App. 
LEXIS 704 (Tenn. Crim. App. 1995); State v. 
Boyd, 925 S.W.2d 237, 1995 Tenn. Crim. App. 
LEXIS 869 (Tenn. Crim. App. 1995); Austin v. 
Bell, 938 F. Supp. 1308, 1996 U.S. Dist. LEXIS 
17956 (M.D. Tenn. 1996); Austin v. Bell, 126 
F.3d 843, 1997 FED App. 296P, 1997 U.S. App. 
LEXIS 27018 (6th Cir. Tenn. 1997); Shazel v. 
State, 966 S.W.2d 414, 1998 Tenn. LEXIS 195 
(Tenn. 1998); State v. Muse, 967 S.W.2d 764, 
1998 Tenn. LEXIS 196 (Tenn. 1998); State v. 
Cribbs, 967 S.W.2d 773, 1998 Tenn. LEXIS 207 
(Tenn. 1998); Lane v. State, 968 S.W.2d 912, 
1997 Tenn. Crim. App. LEXIS 1141 (Tenn. 
Crim. App. 1997); Rickman v. State, 972 S.W.2d 
687, 1997 Tenn. Crim. App. LEXIS 719 (Tenn. 
Crim. App. 1997); State v. Harris, 978 S.W.2d 
109, 1997 Tenn. Crim. App. LEXIS 1109 (Tenn. 
Crim. App. 1997); Sanjines v. Ortwein & As- 
socs., P.C., 984 S.W.2d 907, 1998 Tenn. LEXIS 
750 (Tenn. 1998); State v. Walker, 29 S.W.3d 
885, 1999 Tenn. Crim. App. LEXIS 1059 (Tenn. 
Crim. App. 1999); Watson v. United States, 165 
F.3d 486, 1999 FED App. 19P, 1999 U.S. App. 
LEXIS 712 (6th Cir. 1999); Spurlock v. Satter- 
field, 167 F.3d 995, 1999 FED App. 0048P, 1999 
FED App. 48P, 1999 U.S. App. LEXIS 2013 (6th 
Cir. Tenn. 1999); Wright v. United States, 182 
F.3d 458, 1999 FED App. 235P, 1999 U.S. App. 
LEXIS 14180 (6th Cir. 1999); Turner v. United 
States, 183 F.3d 474, 1999 FED App. 240P, 1999 
U.S. App. LEXIS 15019 (6th Cir. Tenn. 1999); 
United States v. Layne, 192 F.3d 556, 1999 FED 
App. 335P, 1999 U.S. App. LEXIS 22350 (6th 
Cir. 1999); United States v. Talley, 194 F.3d 758, 
1999 FED App. 367P, 1999 U.S. App. LEXIS 
25703 (6th Cir. 1999); Dillihunt v. Hitchcock, 32 
F. Supp. 2d 1001, 1999 U.S. Dist. LEXIS 4456 
(W.D. Tenn. 1999); State v. Middlebrooks, 995 
S.W.2d 550, 1999 Tenn. LEXIS 351 (Tenn. 
1999); State v. Rosa, 996 S.W.2d 833, 1999 
Tenn. Crim. App. LEXIS 5 (Tenn. Crim. App. 
1999); State v. Hodges, 7 S.W.3d 609, 1998 
Tenn. Crim. App. LEXIS 1286 (Tenn. Crim. 


Amend. 6 


App. 1998); State v. Perry, 13 S.W.3d 724, 1999 
Tenn. Crim. App. LEXIS 396 (Tenn. Crim. App. 
1999); Owens v. State, 13 S.W.3d 742, 1999 
Tenn. Crim. App. LEXIS 907 (Tenn. Crim. App. 
1999); State v. Lewis, 36 S.W.3d 88, 2000 Tenn. 
Crim. App. LEXIS 253 (Tenn. Crim. App. 2000); 
State v. Thompson, 36 S.W.3d 102, 2000 Tenn. 
Crim. App. LEXIS 256 (Tenn. Crim. App. 2000); 
United States v. Prince, 214 F.3d 740, 2000 
FED App. 186P, 2000 U.S. App. LEXIS 12007 
(6th Cir. 2000), rehearing denied, — F. 3d —, 
2000 U.S. App. LEXIS 16273 (6th Cir. June 29, 
2000), rehearing denied, — F. 3d —, 2000 U.S. 
App. LEXIS 16273 (6th Cir. June 29, 2000), 
cert. denied, 531 U.S. 974, 1215S. Ct. 417, 148 L. 
Ed. 2d 322, 2000 U.S. LEXIS 7289 (2000); 
United States v. Moss, 217 F.3d 426, 2000 FED 
App. 210P, 2000 U.S. App. LEXIS 14687 (6th 
Cir. 2000); United States v. Rebmann, 226 F.3d 
521, 2000 U.S. App. LEXIS 21756 (6th Cir. 
Tenn. 2000); Payne v. Bell, 89 F. Supp. 2d 967, 
2000 U.S. Dist. LEXIS 2155 (W.D. Tenn. 2000); 
Coe v. Bell, 95 F. Supp. 2d 795, 2000 U.S. Dist. 
LEXIS 5995 (M.D. Tenn. 2000); Alley v. Bell, 
101 F. Supp. 2d 588, 2000 U.S. Dist. LEXIS 
8616 (W.D. Tenn. Jan. 18, 2000); United States 
v. Bibbins, 113 F. Supp. 2d 1194, 2000 U.S. Dist. 
LEXIS 18848 (E.D. Tenn. 2000); State v. Bal- 
lard, 21 S.W.3d 258, 2000 Tenn. Crim. App. 
LEXIS 177 (Tenn. Crim. App. 2000); State v. 
Gilliland, 22 S.W.3d 266, 2000 Tenn. LEXIS 341 
(Tenn. 2000); State v. Winfield, 23 S.W.3d 279, 
2000 Tenn. LEXIS 346 (Tenn. June 20, 2000); 
State v. Ducker, 27 S.W.3d 889, 2000 Tenn. 
LEXIS 394 (Tenn. 2000); Mallard v. Tompkins, 
44 §.W.3d 73, 2000 Tenn. App. LEXIS 679 
(Tenn Ct. App. 2000); State v. Korsakov, 34 
S.W.3d 534, 2000 Tenn. Crim. App. LEXIS 553 
(Tenn. Crim. App. 2000); State v. Cureton, 38 
S.W.3d 64, 2000 Tenn. Crim. App. LEXIS 29 
(Tenn. Crim. App. 2000); State v. Hinton, 42 
S.W.3d 1138, 2000 Tenn. Crim. App. LEXIS 544 
(Tenn. Crim. App. 2000); United States v. 
Harper, 246 F.3d 520, 2001 FED App. 102P, 
2001 U.S. App. LEXIS 5654 (6th Cir. Tenn. 
2001); United States v. Leachman, 309 F.3d 
377, 2002 FED App. 353P, 2002 U.S. App. 
LEXIS 21053 (6th Cir. Ky. 2002), cert. denied, 
538 U.S. 969, 123 S. Ct. 1769, 155 L. Ed. 2d 
527, 2003 U.S. LEXIS 2865 (2003); Arnold v. 
State, 143 S.W.3d 784, 2004 Tenn. LEXIS 694 
(Tenn. Aug 31, 2004); State v. Benson, — S.W.3d 
—, 2004 Tenn. Crim. App. LEXIS 868 (Tenn. 
Crim. App. Oct. 8, 2004); State v. Jones, — 
S.W.3d —, 2004 Tenn. Crim. App. LEXIS 1173 
(Tenn. Crim. App. Dec. 14, 2004); State v. Jack- 
son, — S.W.3d —, 2005 Tenn. Crim. App. LEXIS 
193 (Tenn. Crim. App. Mar. 4, 2005); State v. 
Hugueley, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 261 (Tenn. Crim. App. Mar. 17, 2005); 
State v. McIntosh, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 303 (Tenn. Crim. App. Mar. 
30, 2005); State v. Green, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 432 (Tenn. Crim. App. 


CONSTITUTION OF THE UNITED STATES 


326 


May 5, 2005); State v. Cross, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 520 (Tenn. Crim. App. 
May 25, 2005); State v. Calloway, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 549 (Tenn. Crim. 
App. June 2, 2005); State v. Tipton, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 919 (Tenn. 
Crim. App. Aug. 22, 2005); Teasley v. Morgan, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 
1142 (Tenn. Crim. App. Oct. 25, 2005); State v. 
Sims, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1209 (Tenn. Crim. App. Nov. 22, 2005); 
State v. Holmes,. —S.W3d —, 2005 Tenn. Crim. 
App. LEXIS 711 (Tenn. Crim. App. July 15, 
2005); In re M. H., — S.W.3d —, 2005 Tenn. 
App. LEXIS 755 (Tenn. Ct. App. Dec. 2, 2005); 
State v. Duncan, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 769 (Tenn. Crim. App. July 27, 
2005); State v. Walker, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 784 (Tenn. Crim. App. July 
28, 2005); McQuiddy v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 787 (Tenn. Crim. 
App. July 29, 2005); State v. Rogers, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 814 (Tenn. 
Crim. App. Aug. 3, 2005); State v. Austin, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 815 
(Tenn. Crim. App. Aug. 5, 2005); State v. Will- 
iams, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1019 (Tenn. Crim. App. Sept. 15, 2005); 
State v. Edwards, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 1044 (Tenn. Crim. App. Sept. 
22, 2005); Mitchell v. Bell, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1052 (Tenn. Crim. 
App. Sept. 23, 2005); State v. Jones, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 1092 (Tenn. 
Crim. App. Oct. 5, 2005); State v. McWhorter, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1250 
(Tenn. Crim. App. Dec. 6, 2005); State v. Bond, 
— §$.W.3d —, 2005 Tenn. Crim. App. LEXIS 
1251 (Tenn. Crim. App. Dec. 8, 2005); Hough v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1258 (Tenn. Crim. App. Dec. 1, 2005); 
Braddock v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 1268 (Tenn. Crim. App. Dec. 
14, 2005); State v. Holloway, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 792 (Tenn. Crim. App. 
Aug. 2, 2005); State v. Bowers, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 808 (Tenn. Crim. 
App. Aug. 3, 2005); State v. Chapman, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1158 
(Tenn. Crim. App. Nov. 2, 2005); State v. 
Faught, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 817 (Tenn. Crim. App. Aug. 5, 2005); 
State v. Blake, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 993 (Tenn. Crim. App. Sept. 8, 
2005); State v. Eddings, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 445 (Tenn. Crim. App. 
June 9, 2006); State v. Howell, — S.W.3d —, 
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App. Mar. 6, 2006); State v. Whited, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 202 (Tenn. 
Crim. App. Mar. 7, 2006)Allen v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 214 
(Tenn. Crim. App. Mar. 13, 2006); State v. 
Sullivan, — S.W.3d —, 2006 Tenn. Crim. App. 
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Tenn. Crim. App. LEXIS 498 (Tenn. Crim. App. 
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—, 2006 Tenn. Crim. App. LEXIS 536 (Tenn. 
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104. —Appellate Counsel. 

105. —Post-Conviction Suits. 

106. —Prisoners. 

107. —Civil Trials. 

108. —Procedure for Relief. 

109. Miscellaneous 


1. Criminal Prosecutions. 


2. —In General. 

Citizens cannot be tried by military tribunals 
in time of war or peace. Ex parte Milligan, 71 
U.S. 2, 18 L. Ed. 281, 1866 U.S. LEXIS 861 
(1866). 

U.S. Const. amend. 6 embraces only felonies 
and some classes of misdemeanors. Callan v. 
Wilson, 127 U.S. 540, 8 S. Ct. 1301, 32 L. Ed. 
223, 1888 U.S. LEXIS 2017 (1888). 

An action to recover a statutory penalty 
against a steamship company for transporting 
diseased immigrants to the United States is not 
a criminal prosecution. Oceanic Steam Nav. Co. 
v. Stranahan, 214 U.S. 320, 29 S. Ct. 671, 53 L. 
Ed. 1013, 1909 U.S. LEXIS 1921 (1909). 

Constitutional rights, which exist to protect 
the citizen from government, have not been 
violated when government does not detain that 
citizen, but he has detained himself in the 
custody of government by failure to comply 
with the orders of the court with which he has 
the ability to comply. Davenport v. Jailer, City 
of Memphis, 572 S.W.2d 265, 1978 Tenn. App. 
LEXIS 307 (Tenn. Ct. App. 1978). 

By its very terms, U.S. Const. amend. 6 
provides protection to defendants involved in 
criminal proceedings. Thus, an excludable alien 
who is being indefinitely detained, while con- 
fined, is not undergoing punishment and no 
sixth amendment rights of such an alien are 
implicated. Luiz v. Luttrell, 46 F. Supp. 2d 754, 
1999 U.S. Dist. LEXIS 11506 (W.D. Tenn. 
1999). 

While the rights to counsel and against self- 
incrimination are secured under the U.S. 
Const. amends. 5 and 6 to our own Constitution 
and are essential to our criminal justice sys- 
tem, they are by no means universally recog- 
nized or enforced. United States v. Page, 232 
F.3d 536, 2000 FED App. 388P, 2000 U.S. App. 
LEXIS 27942 (6th Cir. 2000), cert. denied, 532 
U.S. 935, 121 S. Ct. 1389, 149 L. Ed. 2d 312, 
2001 U.S. LEXIS 2414 (2001), cert. denied, 532 
U.S. 1023, 121 S. Ct. 1965, 149 L. Ed. 2d 759, 
2001 U.S. LEXIS 3647 (2001), cert. denied, 532 
U.S. 1028, 121 S. Ct. 1965, 149 L. Ed. 2d 759, 
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2001 U.S. LEXIS 3648 (2001), cert. denied, 532 
U.S. 1056, 121 S. Ct. 2202, 149 L. Ed. 2d 1032, 
2001 U.S. LEXIS 4076 (2001). 

In a possession of drug paraphernalia case, 
the trial court did not err in ordering defendant 
to serve sixty days of his sentence in confine- 
ment; even if the trial court erred in imposing a 
period of confinement based on its determina- 
tion that defendant was not remorseful and 
was untruthful, his prior criminal record, 
which included convictions for DUI, vandalism, 
and child neglect, supported the sentence. The 
prohibition of U.S. Const. amend. 6 against 
increasing punishment beyond the “statutory 
maximum” based upon additional findings 
made by the trial court did not apply to the fact 
of a prior conviction. State v. Walley, — S.W.3d 
—, 2004 Tenn. Crim. App. LEXIS 857 (Tenn. 
Crim. App. Oct. 7, 2004). 

Appellate court overruled defendant’s argu- 
ment that the trial court violated his due pro- 
cess rights by failing to issue written findings of 
fact, failing to allow counsel to argue on his 
behalf at the probation revocation hearing and 
failing to consider his drug and alcohol treat- 
ment, because once the trial court was in- 
formed that defendant admitted to the facts 
constituting the violation, the trial court was 
not required to proceed further; both the Ten- 
nessee Supreme Court and the U.S. Supreme 
Court had recognized that “the full panoply of 
rights due a defendant” in criminal prosecu- 
tions did not apply to parole revocations. State 
v. Butler, — S.W.38d —, 2006 Tenn. Crim. App. 
LEXIS 1027 (Tenn. Crim. App. Dec. 28, 2006). 


3. —Procedure. 

U.S. Const. amend. 6 regulates only proce- 
dure in the federal courts. Ensign v. Pennsyl- 
vania, 227 U.S. 592, 33 S. Ct. 321, 57 L. Ed. 
658, 1913 U.S. LEXIS 2334 (1913); Gaines v. 
Washington, 277 U.S. 81, 48 S. Ct. 468, 72 L. 
Ed. 793, 1928 U.S. LEXIS 676 (1928). 

The accused in a criminal prosecution does 
not have a constitutional right to make an 
unsworn statement. Quite aside from the fact 
that such a statement would be of questionable 
value, there is for consideration the patent 
unfairness to the state of permitting a defen- 
dant to make an unsworn statement not subject 
to cross-examination, and without leave for the 
state to comment upon his failure to testify in 
the regular manner. State v. Burkhart, 541 
S.W.2d 365, 1976 Tenn. LEXIS 542 (Tenn. 
1976). 

The exercise of authority in such manner as 
to deprive an accused of a substantive proce- 
dural right (to compel attendance of witnesses) 
guaranteed by the federal and state constitu- 
tions is an essential illegality committed within 
actual powers which will authorize relief by 
certiorari. State v. Womack, 591 S.W.2d 437, 
1979 Tenn. App. LEXIS 344 (Tenn. Ct. App. 
1979). 
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Defendant could not complain of trial con- 
ducted in his absence where he voluntarily 
absented himself from trial because he stated 
that threats were made against his life and the 
life of his wife. State v. Tidmore, 604 S.W.2d 
879, 1980 Tenn. Crim. App. LEXIS 292 (Tenn. 
Crim. App. 1980). 

Defendant waived his right to be present at 
trial by engaging in disruptive conduct several 
times and the trial court complied with the 
express requirements of Tenn. R. Crim. P. 43; 
defendant was warned that continued disrup- 
tive behavior would cause the defendant to be 
removed from the courtroom, the trial court 
periodically gave defendant the opportunity to 
communicate with counsel during the trial, and 
the trial court periodically brought defendant 
back into the courtroom to ascertain the defen- 
dant’s willingness to be present at trial. State v. 
Jarrett, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 336 (Tenn. Crim. App. Apr. 24, 2007). 


4, —Competency of Defendant Required. 

Subsections (1) and (2) of former § 33-501, 
prior to its repeal and the substitution therefor 
of the present section by Acts 1975, ch. 248, 
§§ 12 and 13, were held unconstitutional as 
violative of due process under U.S. Const. 
amends. 5, 6, and 14. Saville v. Treadway, 404 F. 
Supp. 430, 1974 U.S. Dist. LEXIS 9635 (M.D. 
Tenn. 1974). 

Imposing judgment on an incompetent vio- 
lates a defendant’s due process rights whether 
the judgment is imposed pursuant to a jury 
verdict or a guilty plea. Osborne v. Thompson, 
481 F. Supp. 162, 1979 U.S. Dist. LEXIS 13421 
(M.D. Tenn. 1979), affd, 610 F.2d 461, 1979 
U.S. App. LEXIS 9482 (6th Cir. Tenn. 1979), 
affd, Osborne v. Thompson, 610 F.2d 461, 1979 
U.S. App. LEXIS 9482 (6th Cir. Tenn. 1979). 


5. —Death Penalty. 

Statutes pertaining to sentencing for first 
degree murder and appeal and review of a 
death sentence are not violative of the U.S. 
Const. amends. 5, 6, 8, and 14, nor of Tenn. 
Const. art. I, §§ 8, 9, 16, and 17, and Tenn. 
Const. art. II, § 2. State v. Shepherd, 902 
S.W.2d 895, 1995 Tenn. LEXIS 269 (Tenn. 
1995). 

A harmless error analysis is appropriate in 
determining whether resentencing is required 
as a result of an error that occurs where a 
defendant is convicted solely on the basis of 
felony murder. Coleman v. State, 3 S.W.3d 19, 
1998 Tenn. Crim. App. LEXIS 1229 (Tenn. 
Crim. App. 1998), cert. denied, 528 U.S. 935, 
120 S. Ct. 339, 145 L. Ed. 2d 264, 1999 U.S. 
LEXIS 6682 (1999). 

There is no constitutional basis for a rule 
that would require counsel to request a psychi- 
atric evaluation in every capital case. Wilcox- 
son v. State, 22 S.W.3d 289, 1999 Tenn. Crim. 
App. LEXIS 1034 (Tenn. Crim. App. 1999), 


AMENDMENTS 


Amend. 6 


application denied, — S.W.3d —, 2000 Tenn. 
LEXIS 196 (Tenn. Apr. 17, 2000). 

Whether the failure to introduce any mitigat- 
ing evidence and the waiver of final argument 
in the sentencing phase of a death penalty case 
constitutes ineffective assistance of counsel 
must be determined on a case-by-case basis. 
Cone v. Bell, 243 F.3d 961, 2001 FED App. 77P, 
2001 U.S. App. LEXIS 4253 (6th Cir. Tenn. 
2001), rehearing denied, ,—F.3d—, 2001 U.S. 
App. LEXIS 11606 (6th Cir. 2001), rev’d, 535 
U.S. 685, 122 S. Ct. 1848, 152 L. Ed. 2d 914, 
2002 U.S. LEXIS 4020 (2002), reversed on 
other grounds, Bell v. Cone, 535 U.S. 685, 122 
S. Ct. 1843, 152 L. Ed. 2d 914, 2002 U.S. LEXIS 
4020 (2002). 


6. —Appeals. 

Where defendant upon advice of well-quali- 
fied privately retained counsel pled guilty to 
first degree murder fully understanding what 
he was doing and with knowledge he would 
receive 99 year sentence rather than run risk of 
execution, defendant knowingly and voluntar- 
ily waived his right to appeal and was not 
entitled to new trial. Ray v. State, 224 Tenn. 
164, 451 S.W.2d 854, 1970 Tenn. LEXIS 309 
(1970). 

Order of trial court overruling defendant’s 
motion for acquittal or dismissal on ground 
that a fourth trial would be violative of defen- 
dant’s constitutional rights under U.S. Const. 
amends. 5, 6, 8 and 14 dealing with double 
jeopardy, speedy trials, cruel and inhuman 
treatment and due process was not a final 
judgment and was not appealable at that stage. 
Stinson v. State, 509 S.W.2d 517, 1974 Tenn. 
Crim. App. LEXIS 305 (Tenn. Crim. App. 1974). 

Where the failure of the state to provide an 
indigent defendant with a timely bill of excep- 
tions operated to deny him a meaningful appel- 
late review of his criminal trial, he was denied 
his constitutional rights under the Tennessee 
and United States constitutions. State v. Wil- 
son, 5380 S.W.2d 766, 1975 Tenn. LEXIS 569 
(Tenn. 1975). 

A criminal defendant is entitled to effective 
assistance of counsel on first appeal as of right. 
An attorney’s failure to file a notice of appeal 
when specifically instructed to do so by the 
client constitutes ineffective assistance of coun- 
sel. Stinson v. United States, 102 F. Supp. 2d 
912, 2000 U.S. Dist. LEXIS 8933 (M.D. Tenn. 
Mar. 31, 2000). 

Fact that defendant was entitled to direct 
review on the issue of the sufficiency of the 
evidence supporting a first degree murder con- 
viction did not resolve the prejudice prong of 
the Strickland test, as nothing in T.C.A. § 40- 
30-113 limits the trial court’s discretion to or- 
der a delayed direct appeal to circumstances 
where there was a complete denial of such an 
appeal. Wallace v. State, 121 S.W.3d 652, 2003 
Tenn. LEXIS 1213 (Tenn. 2003). 
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7. —Probation and Parole Proceedings. 

In proceeding for revocation of suspended 
sentence, court held that a probation revocation 
proceeding is a continuation of the criminal 
prosecution, and as such, the defendant has a 
constitutional right to a speedy trial on the 
offense of violation of the terms of probation. 
Allen v. State, 505 S.W.2d 715, 1974 Tenn. 
LEXIS 532 (Tenn. 1974). 

Where defendant violated the terms of his 
parole in another jurisdiction, and the state 
waited 10 months before returning him for a 
revocation hearing, there was no denial of de- 
fendant’s right to a speedy trial, as his violation 
was a matter of record in the foreign jurisdic- 
tion and was admitted at the hearing. Black- 
well v. State, 546 S.W.2d 828, 1976 Tenn. Crim. 
App. LEXIS 316 (Tenn. Crim. App. 1976). 

Since the issue in a probation revocation 
proceeding is not the guilt or innocence of the 
defendant, the right to confront and cross- 
examine adverse witnesses is not absolute and 
may be relaxed under certain circumstances. 
However, since a probationer’s conditional free- 
dom from incarceration is at risk, he must be 
afforded due process in the revocation proceed- 
ing. State v. Wade, 863 S.W.2d 406, 1993 Tenn. 
LEXIS 358 (Tenn. 1993). 


8. —Juvenile Proceedings. 

Although juvenile proceedings do, in many 
ways, partake of civil rather than criminal 
proceedings, the juvenile has a right to counsel, 
confrontation and cross-examination of wit- 
nesses, the privilege against self-incrimination 
and the right to have guilt established beyond a 
reasonable doubt. State v. Johnson, 574 S.W.2d 
739, 1978 Tenn. LEXIS 685 (Tenn. 1978). 

In an appeal from an order denying a petition 
for writ of habeas corpus, where there was no 
bill of exceptions and the court of appeals had 
only the technical record before it to consider 
the single assignment of error that the trial 
court erred in holding as a matter of law that 
an accused was not entitled to all the sixth 
amendment guarantees as in a criminal trial on 
the grounds that a juvenile court contempt 
proceeding was civil in nature, although a bill 
of exceptions would have been necessary to 
determine the issue, because of the trial court’s 
written findings that the accused was not en- 
titled to sixth amendment rights, the court of 
appeals treated the case as one in which such 
rights were not granted and considered the 
assignment of error. Davenport v. Jailer, City of 
Memphis, 572 S.W.2d 265, 1978 Tenn. App. 
LEXIS 307 (Tenn. Ct. App. 1978). 

Incarcerated juveniles have a right of access 
to the courts, and in order to make this right 
meaningful the state must provide the juve- 
niles with access to an attorney. John L. v. 
Adams, 969 F.2d 228, 1992 U.S. App. LEXIS 
16208 (6th Cir. 1992), rehearing denied, — F. 
2d —, 1992 U.S. App. LEXIS 23378 (6th Cir. 
Sept. 22, 1992). 
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9. —Civil Contempt. 

In matters of civil contempt, the alleged 
contemnor is not entitled to all the constitu- 
tional guarantees as in a criminal trial. Daven- 
port v. Jailer, City of Memphis, 572 S.W.2d 265, 
1978 Tenn. App. LEXIS 307 (Tenn. Ct. App. 
1978). 


10. —Bankruptcy Proceedings. 

By its terms, the protections of U.S. Const. 
amend. 6 are restricted to criminal proceed- 
ings; therefore, the bankruptcy trustee’s sub- 
poenas and examinations which were within 
their proper stated scope and purpose, did not 
constitute a criminal proceeding. Therefore, the 
court found no sixth amendment interests war- 
ranting prohibition of the release of the law 
firms’ documents to the trustee. In re Lufkin, 
255 B.R. 204, 2000 Bankr. LEXIS 1394 (Bankr. 
E.D. Tenn. 2000). 


11. Trial by Jury. 

The accused is entitled to a jury trial as the 
term was understood and applied at common 
law; the elements being that the jury should 
consist of exactly 12 men; that the trial should 
be in the presence and under the superinten- 
dence of a judge having power to instruct them 
as to the law and advise them in respect of the 
facts; and that the verdict should be unani- 
mous. Patton v. United States, 281 U.S. 276, 50 
S. Ct. 253, 74 L. Ed. 854, 1930 U.S. LEXIS 382, 
70 A.L.R. 2638 (1930). But see Williams v. 
Florida, 399 U.S. 78, 90 S. Ct. 1893, 26 L. Ed. 
2d 446, 1970 U.S. LEXIS 98, 53 Ohio Op. 2d 55 
(1970). 

Where court convened at 9 a.m. and heard 
evidence til 1 a.m. the following morning with- 
out unusual and compelling reason, potential 
fatigue of the jurors should have been consid- 
ered by the court and failure to adjourn at a 
more reasonable hour was reversible error. 
Hembree v. State, 546 S.W.2d 235, 1976 Tenn. 
Crim. App. LEXIS 307, 99 A.L.R.3d 586 (Tenn. 
Crim. App. 1976). 

Where defendant was convicted of rape, he 
was not denied his right to a fair and impartial 
jury by the fact that he was also charged with 
burglary and convicted thereof, even though 
the appellate court later reversed and dis- 
missed the burglary conviction. Roach v. Moore, 
550 S.W.2d 256, 1977 Tenn. Crim. App. LEXIS 
262 (Tenn. Crim. App. 1977). 

The length of time that a jury deliberates has 
no bearing on the correctness of their conclu- 
sions or the impartiality and validity of their 
verdict. Anglin v. State, 553 S.W.2d 616, 1977 
Tenn. Crim. App. LEXIS 280 (Tenn. Crim. App. 
1977). 

Where two or more defendants are charged 
jointly, with a single crime, it is proper to have 
the fact of guilt determined and punishment 
assessed in a single trial, unless to do so would 
unfairly prejudice the defendants’ rights. 
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Evans v. State, 557 S.W.2d 927, 1977 Tenn. 
Crim. App. LEXIS 318 (Tenn. Crim. App. 1977). 

Even though proof of guilt is conclusive, the 
issue of guilt should be submitted to the jury on 
a plea of not guilty; there is no provision in this 
state or any other jurisdiction for the trial judge 
to order a verdict of conviction. State v. Davis, 
637 S.W.2d 471, 1982 Tenn. Crim. App. LEXIS 
447 (Tenn. Crim. App. 1982). 

Defendant did not meaningfully waive his 
sixth amendment right to have a jury deter- 
mine the existence of the enhancement factors 
in his case under Blakely, because before 
Blakely, defendants routinely accepted the trial 
court’s, rather than the jury’s, finding of en- 
hancement. Because two enhancement factors 
were neither reflected in the verdict nor admit- 
ted by defendant, the trial court erred under 
Tenn. R. Crim. P. 52(b) in applying those factors 
to the offense. State v. Shaw, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 826 (Tenn. Crim. App. 
Sept. 28, 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 530 (Tenn. May 23, 2005). 

In defendant’s kidnapping case, a court erred 
in its sentence, under Blakely, where three 
enhancement factors were based on facts that 
were neither admitted by defendant nor re- 
flected in the jury verdicts. Thus, the only 
enhancement factors appropriately applied un- 
der Blakely were defendant’s prior convictions 
and his admission at trial to having used illegal 
drugs. State v. Matthews, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 959 (Tenn. Crim. App. 
Oct. 25, 2004). 

In a patronizing prostitution case, the trial 
court did not err in denying defendant’s motion 
for a jury trial, because defendant signed the 
appropriate written waiver to have his case 
tried in general sessions court, and failed to 
make any demand for a jury trial when appeal- 
ing his case to the criminal court. State v. 
Banks, — S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 970 (Tenn. Crim. App. Nov. 1, 2004), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
205 (Tenn. Feb. 28, 2005). 

Defendant admitted in her testimony to sub- 
stantial and continuous illegal drug use, to 
consistent violations of the terms of her prior 
sentences involving release into the commu- 
nity, and to commission of the forgeries while 
on parole; however, her admissions did not 
constitute admission in the Blakely context 
and, therefore, the trial court’s application of 
factors (2), (9), and (14) violated her sixth 
amendment right to a trial by jury; but, given 
defendant’s testimonial admissions, the trial 
court’s application of the foregoing enhance- 
ment factors was harmless beyond a reasonable 
doubt. State v. Hernandez, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 1117 (Tenn. Crim. App. 
Dec. 16, 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 508 (Tenn. May 23, 2005). 

Tennessee’s sentencing structure did not vio- 
late U.S. Const. amend. 6 and Blakely v. Wash- 
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ington, 542 U.S. 296, 159 L. Ed. 2d 4038, 124 S. 
Ct. 2531, 2004 U.S. LEXIS 4573 (2004), there- 
fore did not apply to Tennessee’s sentencing 
scheme; because defendant’s sentences were 
not imposed in violation of U.S. Const. amend. 
6, defendant was not entitled to relief because 
the record reflected no error. State v. Transou, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 463 
(Tenn. Crim. App. May 13, 2005), affd, 201 
S.W.3d 607, 2006 Tenn. LEXIS 758 (Tenn. 
2006). 

In a criminal prosecution for second degree 
murder, defendant was not denied his right toa 
jury trial by the trial court’s imposition of a 23 
year sentence enhanced by defendant’s history 
of prior convictions, and the fact that a deadly 
weapon was used on the victim. There was no 
violation of Blakely v. Washington, 542 U.S. 
296, 124 S. Ct. 2531, 159 L. Ed. 2d 403, 2004 
U.S. LEXIS 4573 (2004), because a judicial 
finding of an enhancement factor in Tennessee 
does not affect the range of punishment to 
which a defendant is exposed. State v. Jordan, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 478 
(Tenn. Crim. App. May 17, 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 985 
(Tenn. Oct. 31, 2005). 

Although defendant argued that the trial 
court improperly sentenced him to serve more 
than the minimum sentence for his presenta- 
tion of a fraudulent insurance claim conviction 
in violation of Blakely and that the trial court 
improperly applied two enhancement factors to 
his sentence, the Tennessee supreme court held 
that the Tennessee sentencing structure did not 
run afoul of U.S. Const. amend. 6. State v. 
Collins, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1137 (Tenn. Crim. App. Oct. 25, 2005), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
238 (Tenn. 2006). 

Application of enhancement factor under 
T.C.A. § 40-35-114(9) did not cause an im- 
proper finding by a judge because this did not 
affect the range of punishment to which defen- 
dant was exposed. State v. Davis, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 233 (Tenn. Crim. 
App. Mar. 15, 2006). 

Trial court did not abuse its discretion in 
empanelling an anonymous jury in defendant’s 
trial for first-degree pre-meditated murder be- 
cause there were strong reasons to protect the 
jury inasmuch as the trial court found that an 
apparent motive in committing the charged 
offense included defendant’s desire to prevent 
the victim from going to police, and defendant 
had escaped once. Therefore, defendant’s rights 
under U.S. Const. amends. 5, 6, 14 and Tenn. 
Const. art. I, § 6 were not violated. State v. Ivy, 
188 S.W.3d 132, 2006 Tenn. LEXIS 137 (Tenn. 
2006), cert. denied, — U.S. —, 127 S. Ct. 258, 
166 L. Ed. 2d 200, 2006 U.S. LEXIS 6153 
(2006). 

It was error for county commissioners to 
systematically exclude from the jury pool can- 
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didates that met the exemption requirements 
of T.C.A. § 22-1-103 because the exemptions 
were personal and needed to be claimed by the 
prospective juror; however, the error did not 
translate into an error of constitutional magni- 
tude in defendant’s case. State v. Daniel, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 834 
(Tenn. Crim. App. Oct. 30, 2006), appeal denied, 
— §.W.3d —, 2007 Tenn. LEXIS 291 (Tenn. 
2007). 

Before defendant’s waiver of a right to a trial 
by jury could be obtained, the government’s 
consent was required, and the failure of the 
government to consent did not violate defen- 
dant’s sixth amendment rights. State v. Daniel, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 834 
(Tenn. Crim. App. Oct. 30, 2006), appeal denied, 
— §.W.3d —, 2007 Tenn. LEXIS 291 (Tenn. 
2007). 


12. —Due Process. 

Where an interested official participates in 
the selection of the jury in a criminal trial, an 
accused’s due process rights may have been 
violated. Coury v. Livesay, 707 F. Supp. 961, 
1986 U.S. Dist. LEXIS 18419 (M.D. Tenn. 
1986), aff'd, Coury v. Livesay, 868 F.2d 842, 
1989 U.S. App. LEXIS 2040 (6th Cir. Tenn. 
1989). 

Tennessee’s bystander-juror statute, § 22-2- 
308(c)(2), is not unconstitutional on its face, 
although it may be implemented in such a way 
as to violate federal due-process rights of a 
defendant. Coury v. Livesay, 707 F. Supp. 961, 
1986 U.S. Dist. LEXIS 18419 (M.D. Tenn. 
1986), affd, Coury v. Livesay, 868 F.2d 842, 
1989 U.S. App. LEXIS 2040 (6th Cir. Tenn. 
1989). 

Upon retrial for felony murder, defendant’s 
constitutional right to a jury trial would be 
violated by an order preventing him from pre- 
senting proof that would question his aggra- 
vated burglary conviction, which was the predi- 
cate offense for the felony murder charge. Just 
as he could not be collaterally estopped from 
presenting proof as to the burglary conviction, 
he, likewise, could not be barred by application 
of the law of the case. State v. Scarbrough, — 
S.W.3d —, 2004 Tenn. Crim. App. LEXIS 871 
(Tenn. Crim. App. Oct. 11, 2004), affd, 181 
S.W.3d 650, 2005 Tenn. LEXIS 1044 (Tenn. Nov. 
30, 2005). 

Defendant’s right to a jury trial under U.S. 
Const. amend. 6 was not violated by the trial 
judge’s imposition of enhancement factors 
without those facts being found by a jury or 
admitted by defendant because the supreme 
court of Tennessee has recently held that 
Blakely does not announce a new rule of law 
and that the Tennessee Criminal Sentencing 
Reform Act does not authorize a sentencing 
procedure which violates the sixth amendment 
right to jury trial. State v. Hodges, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1062 (Tenn. 
Crim. App. Sept. 27, 2005). 
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Court did not violate defendant’s due process 
rights when it did not instruct the jury that an 
unlawful attempted arrest was a defense to a 
charge of evading arrest while operating a 
motor vehicle; the record showed that defen- 
dant did not rely upon the statutory defense at 
trial and presented no proof to support its 
existence. The record showed that an officer’s 
attempted arrest of defendant was lawful, that 
he had personal knowledge that defendant was 
driving on a revoked license when he attempted 
to arrest defendant, and defendant conceded 
that he drove on a revoked license. State v. 
Whipple, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 190 (Tenn. Crim. App. Mar. 3, 2006). 


13. —Composition. 

Federal juries need not be composed of per- 
sons belonging to different races, but discrimi- 
nation on account of race or color is prohibited. 
Virginia v. Rives, 100 U.S. 313, 25 L. Ed. 667, 
1879 U.S. LEXIS 1831 (Tenn. 1880). 

If a state officer in selecting jurors for a 
federal court discriminates against persons on 
account of race, color, or previous condition of 
servitude, such officer may be punished. Ex 
parte Virginia, 100 U.S. 339, 25 L. Ed. 676, 
1879 U.S. LEXIS 1832 (Tenn. 1879). 

A socialist defendant cannot complain that 
he is tried by a jury composed entirely of 
members of other political parties and property 
owners. Ruthenberg v. United States, 245 U.S. 
480, 38 S. Ct. 168, 62 L. Ed. 414, 1918 U.S. 
LEXIS 2123 (1918). 

The trial of an accused in the state and 
district in which the crime was committed, but 
by a jury selected from one division of the 
district, does not violate U.S. Const. amend. 6. 
Ruthenberg v. United States, 245 U.S. 480, 38 
S. Ct. 168, 62 L. Ed. 414, 1918 U.S. LEXIS 2123 
(1918). 

Jury composed in part of women is one con- 
templated by U.S. Const. amend. 6. Hoxie v. 
United States, 15 F.2d 762, 1926 U.S. App. 
LEXIS 2994 (9th Cir. 1926), cert. denied, 273 
U.S. 755, 47S. Ct. 459, 71 L. Ed. 876, 1927 U.S. 
LEXIS 867 (1927), cert. denied, Hoxie v. United 
States, 273 U.S. 755, 47 S. Ct. 459, 71 L. Ed. 
876, 1927 U.S. LEXIS 867 (1927). 

U.S. Const. amend. 6 does not require that 
the accused be tried by jurors drawn from the 
entire district. Lewis v. United States, 279 U.S. 
63, 49 S. Ct. 257, 73 L. Ed. 615, 1929 USS. 
LEXIS 39 (1929). 

Defendants’ rights were not violated where 
only two of 38 jurors from which jury was 
selected were black, in absence of evidence that 
blacks had been systematically and schemati- 
cally excluded; and dismissal of the two black 
jurors by peremptory challenge was within the 
state’s discretion. Wheeler v. State, 539 S.W.2d 
812, 1976 Tenn. Crim. App. LEXIS 382 (Tenn. 
Crim. App. 1976). 

Since federal employees cannot necessarily 
be equated with federal office holders and since 
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defendant failed to demonstrate the exclusion 
of cognizable groups, § 22-103 (now § 22-1- 
103) does not create an unrepresentative jury 
for the purposes of U.S. Const. amend. 6 and 
U.S. Const. amend. 14. Honeycutt v. State, 544 
S.W.2d 912, 1976 Tenn. Crim. App. LEXIS 339 
(Tenn. Crim. App. 1976). 

Commune found to constitute a distinct so- 
cio-economic and religious group was a distinct 
group under the guidelines of Duren v. Mis- 
souri, 439 U.S. 357, 99 S. Ct. 664, 58 L. Ed. 2d 
579, 1979 U.S. LEXIS 208 (1979), and the fact 
that commune members “walled” themselves 
away from the general public did not justify 
their omission from county jury lists. State v. 
Nelson, 603 S.W.2d 158, 1980 Tenn. Crim. App. 
LEXIS 284 (Tenn. Crim. App. 1980). 

Affirmations of good faith in making indi- 
vidual jury selections are insufficient to dispel a 
prima facie case of systematic and unconstitu- 
tional exclusion. State v. Nelson, 603 S.W.2d 
158, 1980 Tenn. Crim. App. LEXIS 284 (Tenn. 
Crim. App. 1980). 

There was an unconstitutional under-repre- 
sentation of a distinct minority group where, 
over four years, no member of a commune 
whose population constituted 6.8% of the reg- 
istered voters of the county was called to serve 
as a juror; the disparity being sufficient to 
establish a presumption of discrimination. 
State v. Nelson, 603 S.W.2d 158, 1980 Tenn. 
Crim. App. LEXIS 284 (Tenn. Crim. App. 1980). 

Selection of a petit jury from a representative 
cross-section of the community is an essential 
component of the sixth amendment right to a 
jury trial. State v. Bell, 745 S.W.2d 858, 1988 
Tenn. LEXIS 24 (Tenn. 1988), cert. denied, Bell 
v. Tennessee, 489 U.S. 1091, 109 S. Ct. 1560, 
103 L. Ed. 2d 862, 1989 U.S. LEXIS 1560 
(1989). 

A petitioner for post-conviction relief had no 
constitutional right to a jury venire represen- 
tative of a fair cross-section of the community 
where the date of his conviction was prior to the 
extension of the trial by jury provision of U.S. 
Const. amend. 6 to the states and the recogni- 
tion of women as a cognizable and distinctive 
group. Adkins v. State, 911 S.W.2d 334, 1994 
Tenn. Crim. App. LEXIS 785 (Tenn. Crim. App. 
1994). 

Even though a petitioner for post-conviction 
relief demonstrated that the representation of 
women in the venire from which his jury was 
selected was neither fair nor reasonable, his 
constitutional right was not violated since he 
failed to show that the underrepresentation 
was due to systematic exclusion of women in 
the jury-selection process. Adkins v. State, 911 
S.W.2d 334, 1994 Tenn. Crim. App. LEXIS 785 
(Tenn. Crim. App. 1994). 

District court did not abuse its discretion in 
impaneling an anonymous jury where there 
was ample evidence that homicide defendant 
had the capacity to commit violence and may 
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have had the means and motive to interfere 
with the jury where the defendant allegedly 
had attempted to have a witness in his criminal 
case killed. United States v. Talley, 164 F.3d 
989, 1999 FED App. 18P, 1999 U.S. App. LEXIS 
441 (6th Cir. 1999), cert. denied, 526 U.S. 1137, 
119 S. Ct. 1798, 143 L. Ed. 2d 1020, 1999 U.S. 
LEXIS 3562 (1999). 

Exclusion of certain classes of persons from 
the jury under T.C.A. § 22-1-102(a) was not 
unconstitutional because there was no basis in 
governing law that recognized certain felons, 
persons of unsound mind, or habitual drunk- 
ards as distinctive groups for purposes of the 
cross-representation requirement, and defen- 
dant cited no authority that supported the 
claim. State v. Copeland, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 916 (Tenn. Crim. App. 
Aug. 22, 2005), affd on other grounds, — 
S.W.3d —, 2007 Tenn. LEXIS 502 (Tenn. May 
23, 2007). 

While an African-American defendant was 
tried before an all-Caucasian jury, the evidence 
showed that there were five African-Americans 
in the petit jury pool and defendant failed to 
show that if the representation of African- 
Americans was underrepresented in the petit 
jury, it was the result of systematic exclusion of 
African-Americans from the jury pool. There- 
fore, defendant failed to establish that his right 
to be tried by a fair cross-section of the commu- 
nity under U.S. Const. amend. 14 and U.S. 
Const. amend. 6 was violated. State v. Cope- 
land, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 916 (Tenn. Crim. App. Aug. 22, 2005), 
affd on other grounds, — S.W.3d —, 2007 Tenn. 
LEXIS 502 (Tenn. May 23, 2007). 

In a drug case, defendant’s constitutional 
right to a jury trial was not violated as a result 
of the juror selection process employed by the 
trial court when the jury venire was exhausted 
because the officers who summoned the jurors 
were not the same who investigated defen- 
dant’s case, there was no evidence to indicate 
that the officers had an interest in the outcome 
of the case, and defendant had the opportunity 
but chose not to exercise her peremptory chal- 
lenges to exclude any juror whom she did not 
approve. State v. Batts, — S.W3d —, 2007 
Tenn. Crim. App. LEXIS 286 (Tenn. Crim. App. 
Apr. 4, 2007). 


14. ——Voir Dire. 

In a case with extensive pretrial publicity, 
the trial judge should have asked the venire- 
men the extent and nature of the publicity they 
encountered and whether they had an opinion 
which they could set aside, but the denial of 
examination of individual jurors concerning 
possibly prejudicial media influence was not 
reversible error, and the judge did not abuse his 
discretion in the handling of jury selection, nor 
was there proof that the jury was biased. 
United States v. Blanton, 719 F.2d 815, 1983 
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U.S. App. LEXIS 16468 (6th Cir. 1983), cert. 
denied, 465 U.S. 1099, 104 S. Ct. 1592, 80 L. 
Ed. 2d 125, 1984 U.S. LEXIS 1456 (1984), cert. 
denied, Blanton v. United States, 465 U.S. 
1099, 104 S. Ct. 1592, 80 L. Ed. 2d 125, 1984 
U.S. LEXIS 1456 (1984). 

In proceedings against former governor and 
two associates involving massive publicity, voir 
dire examination of jurors produced an impar- 
tial jury and a fundamentally fair trial where 
voir dire of ninety jurors was conducted en 
masse with no individual questioning of jurors 
out of the presence of the entire venire when: 
(1) There was extensive questioning concerning 
prior media impact and juror associations, 
coupled with many dismissals based on even 
hints of possible prejudice; (2) Very substantial 
increases in the number of peremptory chal- 
lenges were available to each defendant (here 
thirty in all); and (3) Reliance on defendants’ 
use of detailed questionnaires concerning all 
potential jurors was coupled with sensitive re- 
sponses by the court to any of defendants’ 
challenges arising from such use. United States 
v. Blanton, 719 F.2d 815, 1983 U.S. App. LEXIS 
16468 (6th Cir. 1983), cert. denied, 465 U.S. 
1099, 104 S. Ct. 1592, 80 L. Ed. 2d 125, 1984 
U.S. LEXIS 1456 (1984), cert. denied, Blanton 
v. United States, 465 U.S. 1099, 104S. Ct. 1592, 
80 L. Ed. 2d 125, 1984 U.S. LEXIS 1456 (1984). 

Once an individual juror indicates on voir 
dire a prior opinion about an impending crimi- 
nal trial, the constitution requires that the 
juror be seated only if the trial judge deter- 
mines that the juror can lay aside his opinion 
and render a verdict based on the evidence 
presented in court. United States v. Smith, 748 
F.2d 1091, 1984 U.S. App. LEXIS 16872 (6th 
Cir. 1984). 

Although counsel for defendant argued that 
he had to exhaust all of his peremptory chal- 
lenges on jurors that should have been ex- 
cluded for cause, because the voir dire tran- 
scripts demonstrated that each juror hearing 
the case was competent, defendant was not 
deprived of a fair and impartial jury. State v. 
Middlebrooks, 840 S.W.2d 317, 1992 Tenn. 
LEXIS 563 (Tenn. 1992). 

Defendant’s conviction for vehicular homi- 
cide warranted reversal, given the deprivation 
of a fair and impartial jury because of juror 
misconduct during voir dire, where one of the 
jurors did not disclose critical life experiences 
and credentials involving alcoholics which 
made her highly susceptible to bias. State v. 
Akins, 867 S.W.2d 350, 1993 Tenn. Crim. App. 
LEXIS 430 (Tenn. Crim. App. 1993). 

Where a juror did not deliberately conceal 
the fact that she had been the victim of a crime, 
bias could not be inferred from her failure to 
disclose the incident during voir dire, and a 
claim of juror misconduct could not stand. 
Rhoden v. Morgan, 863 F. Supp. 612, 1994 U.S. 
Dist. LEXIS 12700 (M.D. Tenn. 1994), affd, 97 
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F.3d 1452, 1996 U.S. App. LEXIS 38492 (6th 
Cir. Tenn. 1996). 

Where several prospective jurors waiting in 
the jury room to be called for voir dire over- 
heard statements about the case made by ju- 
rors returning to the room after they had been 
questioned, but only one of the prospective 
jurors, later excused, reported that she over- 
heard comments about guilt or innocence, and 
the others reported that the only comments 
they overheard were related to whether the 
individuals speaking “had been over there” for 
voir dire, the defendant failed to demonstrate 
any bias resulting from the unauthorized con- 
tact with the prospective jurors. Rickman v. 
Dutton, 864 F. Supp. 686, 1994 U.S. Dist. 
LEXIS 12772 (M.D. Tenn. 1994), affd, 131 F.3d 
1150, 1997 FED App. 352P, 1997 U.S. App. 
LEXIS 33861 (6th Cir. Tenn. 1997). 

Appellate court concluded that defendant 
had established a compelling need for unseal- 
ing the records of an anonymously empaneled 
jury in order to interview a juror to determine if 
that juror willfully concealed information dur- 
ing voir dire, and whether he was biased 
against defendant, and Tenn. R. Evid. 606(b) 
permitted the other jurors to testify whether 
the juror related information to them about his 
prior history involving defendant and/or his 
family, which was relevant to both whether the 
juror was truthful during voir dire and whether 
he imparted extraneous information to other 
jurors. Carruthers v. State, 145 S.W.3d 85, 2003 
Tenn. Crim. App. LEXIS 839 (Tenn. Crim. App. 
Oct. 1, 2003), appeal denied, — S.W.3d —, 2004 
Tenn. LEXIS 109 (Tenn. Jan. 26, 2004). 

Defense counsel asked the jurors during voir 
dire whether any of them had any kinfolk, 
either by blood or marriage, to people who 
worked for law enforcement, and there was no 
audible response, but after the verdict, upon 
questioning by the trial court, a juror told the 
trial court that she had raised her hand when 
asked by defense counsel whether any of the 
jurors were related to a law enforcement officer. 
Thus, the juror did in fact disclose the relation- 
ship, albeit after the verdict, stating that it in 
no way affected her decision, and the juror’s 
relationship to a member of the sheriffs depart- 
ment, was not in and of itself, sufficient to show 
bias. Ivens v. State, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 759 (Tenn. Crim. App. Sept. 
8, 2004). 


15. —-—Peremptory Challenges. 

There is nothing in the United States consti- 
tution which requires congress to grant pe- 
remptory challenges to defendants in criminal 
cases. Stilson v. United States, 250 U.S. 583, 40 
S. Ct. 28, 63 L. Ed. 1154, 1919 U.S. LEXIS 1779 
(1919). 

As long as the jury that sits is impartial, the 
denial or impairment of the right to exercise 
peremptory challenges does not violate U.S. 
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Const. amend. 6. State v. Howell, 868 S.W.2d 
238, 1993 Tenn. LEXIS 408 (Tenn. 1993), cert. 
denied, 510 U.S. 1215, 114 S. Ct. 1839, 127 L. 
Ed. 2d 687, 1994 U.S. LEXIS 2487 (1994), cert. 
denied, Howell v. Tennessee, 510 U.S. 1215, 114 
S. Ct. 1839, 127 L. Ed. 2d 687, 1994 U.S. LEXIS 
2487 (1994). 

The district court erred in imposing on crimi- 
nal defendant the burden of persuasion as to 
the validity of her peremptory strikes when 
only the presentation of a facially valid, race- 
neutral explanation for exercising such a strike 
is required. United States v. McFerron, 163 
F.3d 952, 1998 FED App. 380P, 1998 U.S. App. 
LEXIS 32516 (6th Cir. 1998). 


16. ——Grand Jury. 

Composition of grand jury could not be at- 
tacked on appeal on basis of systematic exclu- 
sion of women, where the grand jury returned a 
true bill prior to the United States supreme 
court’s ruling in Taylor v. Louisiana, 419 U.S. 
522, 95S. Ct. 692, 42 L. Ed. 2d 690, 1975 U.S. 
LEXIS 2 (1975); Seymour v. State, 546 S.W.2d 
250, 1976 Tenn. Crim. App. LEXIS 310 (Tenn. 
Crim. App. 1976). 

Since § 1-3-104 provides that words import- 
ing the masculine gender include the feminine 
and no proof that women have been systemati- 
cally excluded from the office of grand jury 
foreman was offered, former § 40-1507 does not 
create a constitutionally impermissible classifi- 
cation based on sex. McMath v. State, 544 
S.W.2d 902, 1976 Tenn. Crim. App. LEXIS 336 
(Tenn. Crim. App. 1976); Honeycutt v. State, 
544 S.W.2d 912, 1976 Tenn. Crim. App. LEXIS 
339 (Tenn. Crim. App. 1976). 

The failure of an applicant for habeas corpus 
relief to raise before trial his challenges to the 
respective make-ups of the grand jury which 
indicted him and the trial jury which convicted 
him constituted a waiver of his objections 
thereto, where the applicant claimed no actual 
prejudice caused him by either of those make- 
ups. Cagle v. Davis, 520 F. Supp. 297, 1980 U.S. 
Dist. LEXIS 16804 (E.D. Tenn. 1980), affd 
without opinion, 663 F.2d 1070, 1981 U.S. App. 
LEXIS 11414 (6th Cir. Tenn. 1981), affd, Cagle 
v. Davis, 663 F.2d 1070, 1981 U.S. App. LEXIS 
11414 (6th Cir. Tenn. 1981). 

Male defendant has no standing to challenge 
grand jury composition on the basis that 
women are systematically excluded. State v. 
Coe, 655 S.W.2d 908, 1983 Tenn. LEXIS 718 
(Tenn. 1983), cert. denied, Coe v. Tennessee, 
464 U.S. 1063, 104 S. Ct. 745, 79 L. Ed. 2d 203 
(1984). 


17. —Impartiality. 

Defendant was not deprived of an impartial 
trial merely because a juror at his lunacy hear- 
ing was also a juror at his trial for armed 
robbery. Brown v. State, 220 Tenn. 709, 423 
S.W.2d 493, 1968 Tenn. LEXIS 503 (1968). 
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Where some of jurors in defendant’s case had 
heard an earlier, similar, and related case, the 
defendant was not denied an impartial jury 
where there was no evidence that any members 
of the jury were thereby biased or prejudiced. 
Trail v. State, 526 S.W.2d 127, 1974 Tenn. Crim. 
App. LEXIS 238 (Tenn. Crim. App. 1974). 

Where, during a recess, juror became sepa- 
rated from jury, bringing him into brief contact 
with nonjurors, absence of showing of prejudice 
in the separation rendered it mere harmless 
error. Wheeler v. State, 539 S.W.2d 812, 1976 
Tenn. Crim. App. LEXIS 382 (Tenn. Crim. App. 
1976). 

Criminal defendant’s right to an impartial 
jury was not infringed where jury was guarded 
by police officers against whom defendant had 
brought civil action, absent evidence of specific 
improprieties. Hembree v. State, 546 S.W.2d 
235, 1976 Tenn. Crim. App. LEXIS 307, 99 
A.L.R.3d 586 (Tenn. Crim. App. 1976). 

Impartiality requires not only freedom from 
jury bias against the accused and for the pros- 
ecution, but freedom from jury bias for the 
accused and against the prosecution. Houston 
v. State, 593 S.W.2d 267, 1980 Tenn. LEXIS 392 
(Tenn. 1979), cert. denied, 449 U.S. 891, 101 S. 
Ct. 251, 66 L. Ed. 2d 117 (1980), overruled, 
State v. Brown, 836 S.W.2d 530, 1992 Tenn. 
LEXIS 401 (Tenn. 1992); Teague v. State, 772 
S.W.2d 915, 1988 Tenn. Crim. App. LEXIS 765 
(Tenn. Crim. App. 1988), rehearing denied, — 
S.W.2d —, 1989 Tenn. Crim. App. LEXIS 45 
(1989), appeal denied, — S.W.2d —, 1989 Tenn. 
LEXIS 292 (Tenn. June 5, 1989). 

The “impartial jury” guaranteed by constitu- 
tional provisions is one which is of impartial 
frame of mind at the beginning of trial, is 
influenced only by legal and competent evi- 
dence produced during trial, and bases its ver- 
dict upon evidence connecting defendant with 
the commission of the crime charged. Houston 
v. State, 593 S.W.2d 267, 1980 Tenn. LEXIS 392 
(Tenn. 1979), cert. denied, 449 U.S. 891, 101 S. 
Ct. 251, 66 L. Ed. 2d 117 (1980), overruled, 
State v. Brown, 836 S.W.2d 530, 1992 Tenn. 
LEXIS 401 (Tenn. 1992). 

Denial of a motion for a change of venue after 
three trials on the same set of facts did not 
violate defendant’s rights under the state and 
federal constitutions where 10 of the 50 pro- 
spective jurors had heard of the case, but with 
a few exceptions their knowledge was only 
cursory, and there was absolutely no proof of 
any undue excitement against the defendant 
because of the prior trials. State v. Smith, 857 
S.W.2d 1, 1993 Tenn. LEXIS 149 (Tenn. 1993), 
rehearing denied, — S.W.2d —, 1993 Tenn. 
LEXIS 248 (Tenn. June 28, 1993), cert. denied, 
510 U.S. 996, 114 S. Ct. 561, 126 L. Ed. 2d 461, 
1993 U.S. LEXIS 7408 (1993), cert. denied, 
Smith v. Tennessee, 510 U.S. 996, 114 S. Ct. 
561, 126 L. Ed. 2d 461, 1993 U.S. LEXIS 7408 
(1993). 
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Trial court erred when it allowed the unseal- 
ing of records of an anonymously empanelled 
jury where the appellate court concluded that 
jurors’ communications to the court that they 
were offended by defendant’s behaviour were 
not external influences with the ambit of Tenn. 
R. Evid. 606(b) and defendant had not estab- 
lished a compelling need for unsealing the 
records of the anonymously empaneled jury. 
Carruthers v. State, 145 S.W.3d 85, 2003 Tenn. 
Crim. App. LEXIS 839 (Tenn. Crim. App. Oct. 1, 
2003), appeal denied, — S.W.3d —, 2004 Tenn. 
LEXIS 109 (Tenn. Jan. 26, 2004). 

Trial court’s refusal to strike a prospective 
juror, a deputy sheriff, denied defendant the 
right to a fair and impartial jury, because the 
juror’s professional relationship and interest in 
the case was entirely too close to that of a 
captain’s, whose deposition was read into evi- 
dence, and an officer’s, who was assaulted by 
defendant and was a prosecution witness. State 
v. Pamplin, 138 S.W.3d 283, 2003 Tenn. Crim. 
App. LEXIS 1077 (Tenn. Crim. App. 2003). 

Defendant’s right to an impartial jury was 
not violated by juror bias where the relation- 
ship between defendant’s brother, who was also 
the father of the juror’s niece’s child, and the 
juror was a casual relationship at best. There 
was no evidence of an inherently prejudicial 
relationship. State v. Silva, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 519 (Tenn. Crim. App. 
May 25, 2005), appeal denied, amended, — 
S.W.3d —, 2005 Tenn. LEXIS 873 (Tenn. Oct. 
17, 2005). 

Anonymous juries may be impaneled under 
Tennessee law. State v. Ivy, 188 S.W.3d 132, 
2006 Tenn. LEXIS 137 (Tenn. 2006), cert. de- 
nied, — U.S. —, 127 S. Ct. 258, 166 L. Ed. 2d 
200, 2006 U.S. LEXIS 6153 (2006). 

In a death penalty case, defendant’s right to 
an impartial jury was not violated by the denial 
of his challenges for cause where one juror was 
forthcoming about his relationship with one of 
the state’s witnesses and he convinced the trial 
court that he could judge the evidence in a 
non-biased manner and with no preconceived 
notion of defendant’s guilt; defendant also 
failed to explain how the jurors’ mild familiar- 
ity with the case prior to trial rendered them 
incompetent as jurors, and he demonstrated 
neither partiality on the part of any of the 
jurors, nor any prejudice that he suffered as a 
result of any of the three persons sitting on the 
jury. State v. Hugueley, 185 S.W.3d 356, 2006 
Tenn. LEXIS 185 (Tenn. 2006). 


18. ——Media Influence. 

Exposure to publicity alone does not pre- 
sumptively deprive the defendant of his right to 
fair and impartial jurors, rather the test is 
whether any potential juror who has been ex- 
posed to publicity can lay aside his impression 
or opinion and render a verdict based on the 
evidence presented in court. United States v. 
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Johnson, 584 F.2d 148, 1978 U.S. App. LEXIS 
8755 (6th Cir. 1978), cert. denied, 440 U.S. 918, 
99 S. Ct. 1239, 99 S. Ct. 1240, 59 L. Ed. 2d 469, 
1979 U.S. LEXIS 833 (1979), cert. denied, 440 
U.S. 918, 99 S. Ct. 1240, 59 L. Ed. 2d 469 
(1979), cert. denied, Monger v. United States, 
440 U.S. 918, 99 S. Ct. 1239, 99 S. Ct. 1240, 59 
L. Ed. 2d 469, 1979 U.S. LEXIS 833 (1979). 

The mere exposure of jurors to newspaper 
publicity is not constitutional error. Lackey v. 
State, 578 S.W.2d 101, 1978 Tenn. Crim. App. 
LEXIS 284 (Tenn. Crim. App. 1978). 

The fact that there was extensive media 
coverage cannot alone create a presumption 
that the selected jurors were prejudiced against 
the defendant. Maddux v. Rose, 483 F. Supp. 
661, 1980 U.S. Dist. LEXIS 9948 (E.D. Tenn. 
1980), affd without opinion, 627 F.2d 1091, 
1980 U.S. App. LEXIS 15672 (6th Cir. 1980), 
affd, Maddux v. Rose, 627 F.2d 1091, 1980 U.S. 
App. LEXIS 15672 (6th Cir. 1980). 

Where most of pretrial publicity occurred two 
years before trial, approximately 60 percent of 
prospective jurors recalled the occurrence of the 
offense, and none of the jurors could remember 
any details of news reports, trial court did not 
err in denying defendant’s motion for change of 
venue. State v. Howell, 868 S.W.2d 238, 1993 
Tenn. LEXIS 408 (Tenn. 1993), cert. denied, 510 
U.S. 1215, 114 S. Ct. 1339, 127 L. Ed. 2d 687, 
1994 U.S. LEXIS 2487 (1994), cert. denied, 
Howell v. Tennessee, 510 U.S. 1215, 114 S. Ct. 
1339, 127 L. Ed. 2d 687, 1994 U.S. LEXIS 2487 
(1994). 


19. —Instructions. 

A “dynamite” charge given to a deadlocked 
jury to the effect that the members in the 
minority should question their own judgment 
violates the right to trial by jury. Kersey v. 
State, 525 S.W.2d 139, 1975 Tenn. LEXIS 654 
(Tenn. 1975). 

Where defendant’s only witness had a peti- 
tion for probation pending at time of trial, 
where defense counsel asked the witness before 
the jury whether the judge had tried to discour- 
age witness from testifying and where judge 
then commented that witness’s testimony 
would not in fact affect his petition but that this 
was something that witness should have con- 
sidered in choosing to testify, the plain implica- 
tion was that the judge disbelieved witness’s 
testimony; the judge, however, rectified his er- 
ror by instructing jury to weigh witness’s cred- 
ibility for themselves. Wallis v. State, 546 
S.W.2d 244, 1976 Tenn. Crim. App. LEXIS 309 
(Tenn. Crim. App. 1976). 

It is part of defendant’s constitutional right 
of trial by jury to have every issue made by the 
evidence tried and determined by the jury un- 
der a correct and complete charge of the law 
given by the judge. State v. Staggs, 554 S.W.2d 
620, 1977 Tenn. LEXIS 644 (Tenn. 1977), over- 
ruled, State v. Williams, 977 S.W.2d 101, 1998 
Tenn. LEXIS 512 (Tenn. 1998). 
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The trial court’s duty to instruct the jury on 
all lesser included offenses if the evidence is 
legally sufficient to support a conviction for the 
lesser offense, applies whether or not a defen- 
dant requests such an instruction. State v. 
Rush, 50 S.W.3d 424, 2001 Tenn. LEXIS 587 
(Tenn. 2001). 

In defendant’s capital murder case, a court 
did not violate defendant’s constitutional rights 
by instructing the jury that the statutory ele- 
ments of defendant’s prior convictions involved 
violence to the person because the aggravating 
circumstance required only that the statutory 
elements of the prior felony involved the use of 
violence to the person. The Sims procedure 
authorized trial judges merely to examine the 
facts, record, and evidence underlying the prior 
conviction to ascertain which “statutory ele- 
ments” served as the basis of the prior felony 
conviction, and that was a legal determination 
that neither required nor allowed trial judges 
to make factual findings as to whether the prior 
conviction involved violence. State v. Cole, 155 
S.W.3d 885, 2005 Tenn. LEXIS 15 (Tenn. Jan. 
20, 2005), cert. denied, Cole v. Tennessee, 126 S. 
Ct. 47, 163 L. Ed. 2d 79, 546 U.S. 829, 2005 U.S. 
LEXIS 6152 (U.S. 2005). 

Court did not err by denying defendant’s 
specially requested jury instruction on the duty 
to preserve evidence where the video tape 
caught only the image of a gun on the counter 
with the perpetrator’s fingers on top, a witness 
was thoroughly cross-examined as to the con- 
tents of the videotape, and defendant failed to 
establish that the videotape contained evidence 
favorable to the defense. State v. Southers, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 328 
(Tenn. Crim. App. Apr. 7, 2005), appeal denied, 
— §.W.3d —, 2005 Tenn. LEXIS 960 (Tenn. Oct. 
24, 2005). 

In a drug case, defendant was not denied his 
right to a correct and complete charge of the 
law, encompassed within his constitutional 
right to a jury trial, because there was no plain 
error in the trial court’s supplemental instruc- 
tion to the jury that it could consider all testi- 
mony and exhibits introduced during trial; the 
instruction was a correct statement of the law, 
and the record did not support defendant’s 
assertion that a specific statement contained in 
an exhibit was hearsay. State v. Young, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 351 
(Tenn. Crim. App. Apr. 26, 2006). 

Court did not violate defendant’s due process 
rights by failing to instruct the jury that an 
unlawful attempted arrest was a defense to a 
charge of evading arrest while operating a 
motor vehicle because the record showed that 
defendant did not rely upon the statutory de- 
fense at trial and presented no proof to support 
its existence; the officer’s attempted arrest of 
defendant was lawful as he had personal 
knowledge that defendant was driving on a 
revoked license, and defendant conceded that 
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he drove on a revoked license. State v. Whipple, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 190 
(Tenn. Crim. App. Mar. 3, 2006). 

Trial court erred in granting the state’s re- 
quest for a special jury instruction on premedi- 
tation because instructing the jury on the fac- 
tors, without also instructing on their expanded 
application, could have misled the jury; in ad- 
dition, the instruction failed to consider 
whether the accused was sufficiently free from 
excitement and passion to be capable of pre- 
meditation at the time the various factors oc- 
curred. State v. Compton, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 790 (Tenn. Crim. App. 
Oct. 13, 2006), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 190 (Tenn. Feb. 26, 2007). 

Because the inmate affirmatively requested a 
jury instruction on the offense of aggravated 
assault, even though he was in error in believ- 
ing that it was a lesser-included offense of 
attempted first-degree murder, he effectively 
agreed to amend the indictment to include 
aggravated assault; therefore, the trial court 
had jurisdiction to convict the inmate of aggra- 
vated assault, his conviction was not void, and 
he was not entitled to habeas corpus relief. 
Demonbreun v. Bell, — S.W.3d —, 2007 Tenn. 
LEXIS 452 (Tenn. May 8, 2007). 


20. —Unanimous Decision. 

Jurors must be in substantial agreement as 
to just what a defendant did, as a step prelimi- 
nary to determining whether the defendant is 
guilty of the crime charged. State v. Brown, 823 
S.W.2d 576, 1991 Tenn. Crim. App. LEXIS 753 
(Tenn. Crim. App. 1991), questioned, State v. 
Black, 75 S.W.3d 422, 2001 Tenn. Crim. App. 
LEXIS 823, (Tenn. Crim. App. Oct. 12, 2001), 
questioned, State v. Ellis, 89 S.W.3d 584, 2000 
Tenn. Crim. App. LEXIS 783 (Tenn. Crim. App. 
2000). 

The constitutional right to a jury necessarily 
entails a right that the jury be unanimous as to 
which offense constitutes the crime for which 
the defendant is convicted. The requirement of 
jury unanimity also encompasses the require- 
ment of unanimity regarding the specific act or 
acts which constitute that offense. Absent such 
certainty, the unanimity requirement would 
provide too little protection in too many in- 
stances. State v. Brown, 823 S.W.2d 576, 1991 
Tenn. Crim. App. LEXIS 753 (Tenn. Crim. App. 
1991), questioned, State v. Black, 75 S.W.3d 
422, 2001 Tenn. Crim. App. LEXIS 823, (Tenn. 
Crim. App. Oct. 12, 2001), questioned, State v. 
Ellis, 89 S.W.3d 584, 2000 Tenn. Crim. App. 
LEXIS 783 (Tenn. Crim. App. 2000); State v. 
Gillespie, 898 S.W.2d 738, 1994 Tenn. Crim. 
App. LEXIS 602 (Tenn. Crim. App. 1994), post- 
conviction relief denied, - S.W.3d -, 1999 Tenn. 
Crim. App. LEXIS 122, (Tenn. Crim. App. 
1999). 

Just as there is the right to the assistance of 
counsel at trial, there is the alternative right to 
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self-representation. State v. Gillespie, 898 
S.W.2d 738, 1994 Tenn. Crim. App. LEXIS 602 
(Tenn. Crim. App. 1994), post-conviction relief 
denied, — S.W.3d —, 1999 Tenn. Crim. App. 
LEXIS 122, (Tenn. Crim. App. 1999). 

In cases involving evidence which shows a 
real potential that a conviction may occur as a 
result of different jurors concluding that the 
defendant committed different acts, each of 
which separately showed the commission of an 
offense, the trial court must augment the gen- 
eral unanimity instruction to insure that the 
jury understands its duty to agree unanimously 
to a particular set of facts. The assessment of 
this potential would involve consideration of 
the allegations made and the statutory offense 
charged, as well as the actual evidence pre- 
sented. State v. Brown, 823 S.W.2d 576, 1991 
Tenn. Crim. App. LEXIS 753 (Tenn. Crim. App. 
1991), questioned, State v. Black, 75 S.W.3d 
422, 2001 Tenn. Crim. App. LEXIS 823, (Tenn. 
Crim. App. Oct. 12, 2001), questioned, State v. 
Ellis, 89 S.W.3d 584, 2000 Tenn. Crim. App. 
LEXIS 783 (Tenn. Crim. App. 2000). 

Sentencing instructions that create a sub- 
stantial likelihood that reasonable jurors might 
think that they are precluded from considering 
any mitigating evidence in the absence of una- 
nimity are constitutionally invalid; the stan- 
dard for reviewing such a challenge to the jury 
instructions is whether there is a reasonable 
likelihood that the jury has applied the chal- 
lenged instruction in a way that prevents the 
consideration of constitutionally relevant evi- 
dence. Abdur’Rahman v. Bell, 226 F.3d 696, 
2000 FED App. 319P, 2000 U.S. App. LEXIS 
22978 (6th Cir. 2000), cert. denied, 534 US. 
970, 122 S. Ct. 386, 151 L. Ed. 2d 294, 2001 
U.S. LEXIS 9754 (2001), rehearing denied, 534 
U.S. 1063, 122 S. Ct. 661, 151 L. Ed. 2d 576, 
2001 U.S. LEXIS 10946, 70 U.S.L.W. 3373 
(2001), rehearing denied, — F.3d —, 2002 U.S. 
App. LEXIS 2520 (6th Cir. Feb. 11, 2002). 


21. —Sentencing. 

In a rape case, defendant’s sentence was 
modified as violative of Blakely and U.S. Const. 
amend. 6, because the court did not put much 
weight on the factors that defendant had pre- 
vious convictions and probation violations, but 
it did put weight on the factors that the victim 
was particularly vulnerable because of age or 
physical or mental disability, the offense was 
committed to gratify defendant’s desire for 
pleasure or excitement, and defendant abused 
a position of private trust. State of Tennessee v. 
Timothy Ryan Baggett, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 14 (Tenn. Crim. App. 
Jan. 5, 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 447 (Tenn. May 9, 2005). 

In an especially aggravated kidnapping case, 
defendant’s sentence was modified, in light of 
Blakely, because the only enhancement factors 
that were properly considered by the trial court 
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were defendant’s history of prior criminal con- 
victions, and his history of unwillingness to 
comply with the conditions of probation or 
release into the community. Notably, the trial 
court placed “considerable weight” on defen- 
dant’s prior criminal convictions, based on the 
close proximity of time between the prior con- 
victions and the date of the offenses in the case. 
State of Tennessee v. Chris Grunder, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 11 (Tenn. 
Crim. App. Jan. 5, 2005), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 509 (Tenn. May 
23, 2005). 

Defendant’s sentence was impermissibly en- 
hanced in violation of his sixth amendment 
rights when defendant’s sentence was en- 
hanced in part due to the trial court’s finding 
that defendant was the leader in the commis- 
sion of a crime involving two people and that 
defendant had a history of unwillingness to 
comply with the conditions of sentences involv- 
ing community release, but where those two 
enhancement factors were not submitted to a 
jury or admitted by defendant. State v. Farrar, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 242 
(Tenn. Crim. App. Mar. 15, 2005). 

Where defendant had no prior convictions 
and did not admit the factors used by the trial 
judge to enhance his sentence, modification of 
his sentence was required to protect his consti- 
tutional right to trial by jury; the record did not 
indicate that defendant waived his Blakely 
challenge. State v. Simpson, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 286 (Tenn. Crim. App. 
Mar. 28, 2005). 

Other than prior convictions, any facts not 
reflected in the jury’s verdict or admitted by a 
defendant used to increase a defendant’s pun- 
ishment above the presumptive sentence must 
be found by the jury, not the trial court; thus, 
when the trial court enhanced defendant’s sen- 
tence by applying enhancement factor (3), 
T.C.A. 40-35-114(3), that defendant was a 
leader in the commission of the offense, the 
trial court violated his right to trial by jury; the 
error was not harmless, and thus, pursuant to 
T.C.A. § 40-35-112(a)(1) and T.C.A. § 40-35- 
210(c), defendant’s sentence for possession of 
cocaine with the intent to deliver as a Range I 
offender was modified from 22 years to 20 
years. State v. Garcia, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 282 (Tenn. Crim. App. Mar. 
28, 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 686 (Tenn. Aug. 22, 2005). 

Habeas corpus court did not err in summarily 
denying the petition for writ of habeas corpus 
because the petitioner failed to demonstrate 
that his convictions or sentences were void, and 
the United States supreme court decision in 
Blakely did not establish a new watershed rule, 
and did not apply retroactively to cases on 
collateral appeal. Reynolds v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 319 (Tenn. 
Crim. App. Mar. 31, 2005), appeal denied, — 
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S.W.3d —, 2005 Tenn. LEXIS 857 (Tenn. Oct. 
10, 2005). 

Where defendant entered pleas of guilty to 
attempted second degree murder, aggravated 
kidnapping, aggravated burglary, and theft 
over $1,000, the trial court did not err in 
sentencing him to an effective sentence of 83 
years as a career offender based on seven prior 
felony convictions. Because the decision to en- 
hance a sentence is discretionary, the trial 
court did not violate the sixth amendment 
principles of Blakely v. Washington, 159 L. Ed. 
2d 403, 542 U. S. 296, 124 S. Ct. 2531, 2004 
U.S. LEXIS 4573 (2004), by finding other en- 
hancement factors to increase defendant’s sen- 
tence. State v. Degroat, — S.W3d —, 2005 
Tenn. Crim. App. LEXIS 475 (Tenn. Crim. App. 
May 9, 2005). 

Defendant argued that the application of 
enhancement factor T.C.A. § 40-35-114(9) was 
that a jury, not the trial judge, had to find this 
enhancement in light of Blakely v. Washington, 
159 L. Ed. 2d 403, 542 U.S. 296, 124 S. Ct. 
2531, 2004 U.S. LEXIS 4573 (2004); however, 
the Tennessee supreme court found that 
Blakely did not affect the current sentencing 
scheme in Tennessee, and the current scheme 
remained constitutional, such that the use of 
enhancement factor (9) was not improper. State 
v. Hunter, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 470 (Tenn. Crim. App. May 9, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
903 (Tenn. Oct. 17, 2005). 

Where defendant entered pleas of guilty to 
two counts of evading arrest, one count of theft 
of property and one count of driving without a 
license, the trial court’s use of an enhancement 
factor under T.C.A. § 40-35-114(9) did not vio- 
late defendant’s sixth amendment right to a 
jury trial. Blakely v. Washington, 159 L. Ed. 2d 
403, 542 U.S. 296, 124 S. Ct. 2531, 2004 U.S. 
LEXIS 4573 (2004), does not affect the current 
sentencing scheme in Tennessee. State v. Rob- 
inson, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 476 (Tenn. Crim. App. May 9, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
727 (Tenn. Aug. 22, 2005). 

If U.S. Const. amend. 6 countenanced a sen- 
tencing scheme that permitted judges to find 
facts relevant to sentencing and afforded judges 
discretion to select a sentence anywhere within 
a statutory range, even in the absence of en- 
hancing facts, the supreme court was unable to 
conclude that U.S. Const. amend. 6 forbade a 
sentencing scheme in which a state legislature 
limited judicial discretion by designating the 
presumptive sentence that had to be imposed 
when a judge found no enhancement or miti- 
gating factors. State v. Gomez, 163 S.W.3d 632, 
2005 Tenn. LEXIS 473 (Tenn. May 18, 2005). 

Tennessee’s sentencing scheme was discre- 
tionary and non-mandatory; as such, it did not 
violate the sixth amendment right to a trial by 
jury. Clark v. Bell, — S.W.3d —, 2005 Tenn. 
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Crim. App. LEXIS 526 (Tenn. Crim. App. May 
26, 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 1138 (Tenn. Dec. 12, 2005). 

State’s motion pursuant to Tenn. Ct. Crim. 
App. R. 20 to affirm the trial court’s order 
denying the petitioner’s motion to reopen his 
postconviction petition was granted because 
the petitioner had failed to establish that he 
was entitled to relief, when the petitioner’s 
reliance on Blakely availed him nothing; the 
Blakely decision did not establish a new rule of 
law. Graham v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 529 (Tenn. Crim. App. May 
26, 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 970 (Tenn. 2005). 

Argument that sentencing procedure by 
which the trial court rather than a jury was 
allowed to find existence of enhancement fac- 
tors used to increase defendant’s sentence vio- 
lated sixth amendment right to trial by jury 
was without merit; right to trial by jury was not 
violated where sentencing scheme afforded the 
trial court discretion to select appropriate sen- 
tence anywhere within the range, and trial 
court did not err in finding the existence of the 
enhancement factors used to increase defen- 
dant’s sentence beyond the presumptive mini- 
mum in his range. State v. Means, — 8.W.3d —, 
2005 Tenn. Crim. App. LEXIS 558 (Tenn. Crim. 
App. June 3, 2005), appeal denied, —S.W.3d —, 
2005 Tenn. LEXIS 1110 (Tenn. 2005). 

Defendant’s sentences after being convicted 
of aggravated assault with a deadly weapon 
and DUI were appropriate where Tennessee’s 
sentencing scheme did not violate his sixth 
amendment right to a jury trial. State v. Drake, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 559 
(Tenn. Crim. App. June 6, 2005). 

Where petitioner pled guilty to attempted 
rape of a child, he agreed to a twelve-year 
sentence, the maximum sentence available for 
a Range I standard offender convicted of a 
Class B felony; in post-conviction proceedings, 
the court held that his sentence did not violate 
the dictates of Blakely, and the claim was not 
cognizable in a collateral proceeding and Ten- 
nessee’s sentencing structure does not violate 
U.S. Const. amend. 6. Devereaux v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 595 
(Tenn. Crim. App. June 8, 2005), appeal denied, 
— §.W.3d —, 2005 Tenn. LEXIS 973 (Tenn. Oct. 
24, 2005). 

Trial court’s consideration of the amount of 
damage to property taken from the victim and 
defendant’s previous unwillingness to comply 
with conditions of alternative sentence did not 
violate Blakely because Tennessee’s sentencing 
structure merely allowed the judge to consider 
the enhancement factors but did not mandate 
an increased sentence. State v. Nelson, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 587 
(Tenn. Crim. App. June 9, 2005). 

Where petitioner was sentenced to twenty 
years’ incarceration for second degree murder, 
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the trial court properly denied petitioner’s con- 
stitutional challenge to vacate invalid sentence; 
petitioner’s claim that trial court erred in fail- 
ing to have statutory enhancement factors 
found by a jury did not render his conviction 
void. Conley v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 596 (Tenn. Crim. App. June 
16, 2005). 

Twenty-six-year sentence for aggravated rob- 
bery, aggravated assault, possession of a pro- 
hibited weapon, and driving on a revoked li- 
cense was affirmed because enhancement 
factor T.C.A. § 40-35-114(2) applied, was en- 
titled to substantial weight, and warranted the 
sentences determined by the circuit court; ac- 
cording to the United States supreme court 
decision in Blakely, the circuit court could prop- 
erly apply enhancement factor (2) to defen- 
dant’s sentences, defendant had a long history 
of adult convictions, and had admitted using 
cocaine and marijuana regularly. State v. 
Smith, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 619 (Tenn. Crim. App. June 21, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
1115 (Tenn. 2005). 

Appellant sentenced to life for aggravated 
rape in 1989 was not entitled to post-conviction 
relief, because the trial court applied enhance- 
ment factors not found by the jury to increase 
his sentence. The 1989 Sentencing Reform Act 
(Tennessee) did not violate the sixth amend- 
ment guarantee of a jury trial; Blakely could 
not be applied retroactively. Burch v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 689 
(Tenn. Crim. App. July 7, 2005). 

Where defendant was convicted of multiple 
counts of rape, robbery, and facilitation of ag- 
gravated rape, the appellate court rejected de- 
fendant’s claim that consecutive sentencing 
violated his right to trial by jury. Tennessee’s 
sentencing procedures do not violate U.S. 
Const. amend. 6; defendant waived the Blakely 
issue by failing to object at trial. State v. Finnie, 
— $.W.3d —, 2005 Tenn. Crim. App. LEXIS 694 
(Tenn. Crim. App. July 8, 2005), appeal denied, 
v. Allen, — S.W.3d —, 2005 Tenn. LEXIS 1085 
(Tenn. Dec. 5, 2005). 

Defendant convicted of attempt to commit 
first degree premeditated murder and espe- 
cially aggravated robbery was not entitled to 
post-conviction relief on the basis of ineffective 
assistance of counsel. Counsel was not ineffec- 
tive for failing to suppress evidence of the 
victim’s blood found in defendant’s car; counsel 
did challenge the victim’s pre-trial identifica- 
tions, but lost. Farris v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 695 (Tenn. Crim. 
App. July 8, 2005). 

Denial of habeas corpus relief was affirmed 
because the case satisfied the criteria for affir- 
mance pursuant to Tenn. Ct. Crim. App. R. 20, 
when despite his argument to the contrary, the 
petitioner acknowledged that the Tennessee 
supreme court recently determined that the 
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United States supreme court Blakely decision 
did not announce a new rule of law, and that 
the Tennessee Criminal Sentencing Reform Act 
did not authorize a sentencing procedure which 
violated the sixth amendment right to a jury 
trial. Carrick v. Parker, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 876 (Tenn. Crim. App. 
Aug. 16, 2005), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 1205 (Tenn. Dec. 19, 2005). 

Court rejected defendant’s claim that the 
trial court erred by enhancing his sentence 
based on facts not reflected in the jury verdict 
or admitted by him in violation of his right to a 
jury trial as provided in the United States 
supreme court decision in Blakely v. Washing- 
ton, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d 
403, 2004 U.S. LEXIS 4573 (2004); the Tennes- 
see supreme court has considered the applica- 
bility of the Blakely decision to Tennessee’s 
sentencing scheme and concluded that Tennes- 
see’s sentencing structure did not violate a 
criminal defendant’s sixth amendment right to 
a jury trial. State v. Morris, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1028 (Tenn. Crim. 
App. Sept. 7, 2005). 

Defendant waived his argument that the 
trial court erred in enhancing his sentence 
under the rule announced by the United States 
supreme court Blakely decision, because the 
record reflected that defendant failed to object 
at the sentencing hearing on sixth amendment 
grounds to the trial court’s enhancement of his 
sentence. State v. Hoosier, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1017 (Tenn. Crim. 
App. Sept. 13, 2005), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 176 (Tenn. 2006). 

Defendant’s argument that her sixth amend- 
ment right to a jury trial was violated was 
improper where Tennessee’s sentencing scheme 
did not violate her rights as addressed in 
Blakely. State v. Kirk, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 1068 (Tenn. Crim. App. Sept. 
30, 2005). 

Where defendant was convicted of aggra- 
vated rape, the trial court did not impermissi- 
bly enhance his sentence by concluding that 
defendant abused a position of public or private 
trust; the trial court imposed a Range I, 20-year 
sentence, and defendant’s right to a jury trial 
was not violated, because Blakely did not apply 
retroactively. Stephens v. Bell, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1087 (Tenn. 
Crim. App. Oct. 5, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 162 (Tenn. Feb. 
21, 2006). 

Defendant convicted for rape of a child was 
not entitled to relief from his sentence under 
Blakely. A judicial finding of an enhancement 
factor in Tennessee did not affect the range of 
punishment. State v. Allen, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1136 (Tenn. Crim. 
App. Oct. 24, 2005), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 231 (Tenn. 2006). 
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In 1986 or 1987, petitioner was convicted and 
sentenced to life imprisonment for open rebel- 
lion, concurrent sentences of 9 years for aggra- 
vated assault offenses, and 11 months 29 days 
for simple assault. Petitioner’s new claims un- 
der Blakely did not entitle him to habeas corpus 
relief, because Blakely was not subject to retro- 
active application. Yates v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1139 (Tenn. 
Crim. App. Oct. 25, 2005). 

Where appellant was sentenced to six years 
for attempting to manufacture methamphet- 
amine, the appellant admitted during the sen- 
tencing hearing that he had prior convictions 
and that he had previously violated probation; 
therefore, the trial court properly enhanced the 
appellant’s sentences based upon these admis- 
sions and Blakely was not violated. State v. 
Duckett, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1140 (Tenn. Crim. App. Oct. 26, 2005). 

Blakely rule was not linked to eligibility for 
sentence mitigation, but it was tied to a judge 
finding factual standards to justify increasing 
the sentence beyond the maximum or presump- 
tive sentence; the trial court properly consid- 
ered sentencing principles and the relevant 
facts when it sentenced defendant. State v. 
Chavez, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1244 (Tenn. Crim. App. Dec. 7, 2005), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
370 (Tenn. 2006). 

Where petitioner was sentenced to 66 years 
for three counts of aggravated rape, Blakely did 
not entitle him to relief from his judicially 
enhanced sentences; the rule did not have ret- 
roactive application in Tennessee. Curry v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1269 (Tenn. Crim. App. Dec. 7, 2005). 

Even if habeas corpus petitioner had com- 
plied with the statutory requirements, he 
would not be entitled to relief because his first 
claim was that his sentence for his conviction 
for conspiracy to sell over 300 grams of cocaine 
was unconstitutional in light of Blakely uv. 
Washington, 1248S. Ct. 2531, 159 L. Ed. 2d 403, 
542 U.S. 296, 2004 U.S. LEXIS 4573 (2004), 
and his claim regarding his sentence based on 
Blakely was not a cognizable claim for habeas 
corpus relief. Demonbreun v. Bell, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 990 (Tenn. Crim. 
App. Sept. 7, 2005), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 1190 (Tenn. Dec. 19, 
2005). 

Where defendant was convicted of rape of a 
child for sexually assaulting his own daughter, 
the sentencing court found that the defendant 
abused a position of trust and imposed a sen- 
tencing enhancement. Defendant was properly 
sentenced to twenty-two years; his sixth 
amendment right to a jury trial under Blakely 
was not violated. State v. Woodall, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1004 (Tenn. 
Crim. App. Sept. 12, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 81 (Tenn. 2006). 
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Defendant’s rights under the due process 
guarantees of U.S. Const. amend. 5 and the 
notice and jury trial guarantees of U.S. Const. 
amend. 6 were not violated by the indictment 
for first degree murder, not including the ag- 
gravating factors, because Tennessee’s capital 
sentencing scheme do not require that aggra- 
vating circumstances be included in an indict- 
ment. State of Tennessee v. Robert Hood, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1008 
(Tenn. Crim. App. Sept. 13, 2005). 

Denial of habeas corpus relief was affirmed 
because a partial transcript of the proceedings 
in the trial court prior to sentencing was in- 
cluded in the technical record, and in that 
transcript, the petitioner’s trial counsel affir- 
matively waived the petitioner’s right to be 
sentenced by a jury, and the Tennessee su- 
preme court had recently determined that the 
United States supreme court’s opinion in 
Blakely did not announce a new rule of law and 
that the Tennessee Criminal Sentencing Re- 
form Act did not authorize a sentencing proce- 
dure which violated the sixth amendment right 
to jury trial. Brown v. Brandon, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 995 (Tenn. Crim. 
App. Sept. 6, 2005). 

Based on the nature of the charge in defen- 
dant’s case, the delay was not excessive or 
prejudicial defendant where the delay, at least 
partially, served to assist the defense; counsel’s 
pursuit of preparation activities such as fact 
investigation, mitigation evidence develop- 
ment, and jury selection consultation indicated 
a strategic approach that, despite delaying the 
trial, advanced the best interests of the de- 
fense; the appellate court was in no position to 
second-guess trial counsel’s strategy or decision 
to thoroughly prepare for trial, such that it 
could not conclude that counsel was ineffective 
or that his preparation-induced delay consti- 
tuted ineffective assistance of counsel. Thomas 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 715 (Tenn. Crim. App. July 18, 2005). 

Defendant’s enhanced sentence, which was 
based on the fact that he was adjudicated to 
have committed a delinquent act or acts as a 
juvenile that would constitute a felony if com- 
mitted by an adult, was upheld where his 
reliance on Blakely failed; the Tennessee su- 
preme court has held that Blakely does not 
announce a new rule of law and that the Ten- 
nessee Criminal Sentencing Reform Act does 
not authorize a sentencing procedure which 
violates the right to a jury trial that is provided 
in the U.S. Const. amend. 6. State v. Galloway, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 293 
(Tenn. Crim. App. Apr. 6, 2006). 

State’s motion to affirm the dismissal of the 
petition for writ of habeas corpus was granted 
because the petitioner had failed to set forth 
any allegations that would indicate that the 
trial court lacked jurisdiction to convict or sen- 
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strained” for a sentence that had expired. Ten- 
nessee’s sentencing scheme was discretionary 
and non-mandatory and as such, it did not 
violate the sixth amendment right to a trial by 
jury, and even if there was a violation of consti- 
tutional rights at the time of conviction and 
sentencing, such violation would render the 
judgment voidable, and not void, unless the 
face of the record established that the trial 
court did not have jurisdiction to convict or 
sentence the petitioner. Lynch v. Bell, —S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 411 (Tenn. 
Crim. App. May 23, 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 907 (Tenn. Oct. 2, 
2006). 

Where petitioner pled guilty to murder, at- 
tempted murder, and aggravated robbery, his 
eighteen-year sentence was not unconstitu- 
tional because the judge, rather than the jury, 
found the existence of enhancement factors. 
Tennessee’s sentencing structure did not vio- 
late U.S. Const. amend. 6. Pleasant v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 319 
(Tenn. Crim. App. Apr. 20, 2006). 

Determination by a trial court judge that a 
prior felony conviction constituted a violent 
felony under T.C.A. § 39-13-204(i)(2) by using 
the Sims procedure of examining facts, record, 
and evidence of the underlying prior conviction 
did not violate defendant’s sixth amendment 
rights as set forth in Ring and Apprendi; the 
legal determination made by the trial court 
judge did not involve factual findings, but 
merely involved an analysis of the elements of 
the underlying crime. State v. Fitch, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 862 (Tenn. 
Crim. App. Nov. 2, 2006), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 203 (Tenn. Feb. 
26, 2007). 

Tennessee sentencing procedures do not vio- 
late the sixth amendment right to a jury trial. 
State v. Sparks, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 873 (Tenn. Crim. App. Nov. 8, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 312 (Tenn. 2007). 

Petition for rehearing was granted and the 
court of criminal appeals held that the trial 
court’s use of statutory enhancement factors to 
increase the length of defendant’s numerous 
sentences for aggravated sexual battery to the 
maximum by applying T.C.A. § 40-35-114 (8) 
and (16) violated his sixth amendment right to 
trial by jury; no statutory enhancement factors 
were applicable to overcome the inertia of the 
presumptive sentence, which on each count was 
eight years pursuant to T.C.A. § 40-35- 
112(a)(2), thereby yielding an effective sentence 
of thirty-two years. State v. Schiefelbein, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 213 
(Tenn. Crim. App. Mar. 7, 2007). 

Trial court erred by sentencing defendant 
pursuant to the 2005 amendments to Tennes- 
see’s sentencing law because defendant’s crime 
was committed before the amendments were 
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enacted; therefore, his case was remanded for 
resentencing under the 1989 sentencing act 
with consideration of the sixth amendment 
constitutional limitations upon enhancing the 
defendant’s sentence above the presumptive 
minimum. State v. Nelson, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 369 (Tenn. Crim. App. 
May 3, 2007). 

Because defendant committed second degree 
murder in violation of T.C.A. § 39-13-210 prior 
to the current sentencing law’s effective date, 
and because defendant did not properly waive 
his ex post facto rights, the 1989 Sentencing Act 
applied to his case pursuant to T.C.A. § 40-35- 
102; upon remand, the trial court was required 
to begin at the presumptive sentence of 20 
years pursuant to T.C.A. § 40-35-210(c) and 
T.C.A. § 40-35-112(a) (1) and enhance the sen- 
tence within the range as appropriate for the 
enhancement factors, and then reduce the sen- 
tence within the range as appropriate for the 
mitigating factors under T.C.A. § 40-35-210(e). 
Additionally, the trial court had to consider 
defendant’s Sixth Amendment rights, and the 
Cunningham-Blakely regime required that en- 
hancement factor in T.C.A. § 40-35-114(9), the 
employing of a firearm, be found by a jury. State 
v. Parris, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 402 (Tenn. Crim. App. May 23, 2007). 


22. ——Consecutive Sentences. 

Imposition of consecutive sentences after de- 
fendant was convicted of aggravated robbery 
and kidnapping was improper where, pursuant 
to Tenn. R. Crim. Proc. 52(b) and T.R.A.P. 36(b), 
the trial court erred in applying T.C.A. § 40-35- 
114(3), (4), (6), (11), and (17), to enhance defen- 
dant’s sentence because that violated his right 
to have a jury determine all the essential facts 
necessary to the imposition of punishment pur- 
suant to U.S. Const. amend. 6. State v. Menton, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 37 
(Tenn. Crim. App. Jan. 13, 2005). 

The Apprendi-Blakely rule does not apply to 
the trial court’s imposition of consecutive sen- 
tences; references to the findings necessary to 
establish the required elements for individual 
offenses, including findings that support ex- 
traordinary sentences, articulate that the due 
process and jury trial guarantees have no ap- 
plication to a judge’s consecutive sentencing 
determination, and, as such, those references 
reflect a time-honored view that, once convic- 
tions and the lengths of individual sentences 
are determined, the judge is the arbiter of 
whether the sentences shall run concurrently 
or consecutively. State v. Wallace, — S.W.3d — 
2004 Tenn. Crim. App. LEXIS 1031 (Tenn. 
Crim. App. Nov. 23, 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 491 (Tenn. May 
23, 2005). 


23. —Death Penalty Cases. 
The fact that jurors expressing doubt 
whether they would or could vote for a death 


343 


penalty were systematically excluded from de- 
fendant’s jury made the death penalty given 
him unenforceable, even though the murder 
conviction stood. A new trial by a new jury on 
the issue of punishment alone was ordered. 
Beaver v. State, 475 S.W.2d 557, 1971 Tenn. 
Crim. App. LEXIS 447 (Tenn. 1971). 

Defendants’ rights to jury trial were not 
infringed where a jury had determined them to 
be guilty of murder in the perpetration of a rape 
and had sentenced them to death, and where 
the governor commuted this sentence to a term 
of 99 years without resort to further judicial 
proceedings, although the appellate court had 
vacated the death sentence prior to the gover- 
nor’s commutation. Rose v. Hodges, 423 U.S. 
19, 96 S. Ct. 175, 46 L. Ed. 2d 162, 1975 US. 
LEXIS 93 (1975), rehearing denied, 423 U.S. 
1092, 96S. Ct. 888, 47 L. Ed. 2d 104, 1976 U.S. 
LEXIS 3986 (1975). 

A juror who cannot follow the law and in- 
struction of the trial judge on capital punish- 
ment is not impartial to the state. Houston v. 
State, 593 S.W.2d 267, 1980 Tenn. LEXIS 392 
(Tenn. 1979), cert. denied, 449 U.S. 891, 101 S. 
Ct. 251, 66 L. Ed. 2d 117 (1980), overruled, 
State v. Brown, 836 S.W.2d 530, 1992 Tenn. 
LEXIS 401 (Tenn. 1992); Teague v. State, 772 
S.W.2d 915, 1988 Tenn. Crim. App. LEXIS 765 
(Tenn. Crim. App. 1988), rehearing denied, — 
S.W.2d —, 1989 Tenn. Crim. App. LEXIS 45 
(1989), appeal denied, — S.W.2d —, 1989 Tenn. 
LEXIS 292 (Tenn. June 5, 1989). 

Death penalty qualification of a jury does not 
violate the fair cross-section requirement of the 
fair and impartial jury requirement of U.S. 
Const. amend. 6, so long as the jurors can 
conscientiously and properly carry out their 
sworn duty to apply the law to the facts of the 
particular case. Sheffield v. Lack, 702 F. Supp. 
634, 1987 U.S. Dist. LEXIS 14388 (M.D. Tenn. 
1987), aff'd, Sheffield v. Lack, 862 F.2d 316, 
1988 U.S. App. LEXIS 18122 (6th Cir. 1988). 

The proper standard for determining when a 
prospective juror may be excluded for cause 
because of his views respecting capital punish- 
ment is whether the juror’s views would pre- 
vent or substantially impair the performance of 
his duties as a juror in accordance with his 
instructions and his oath. State v. Smith, 755 
S.W.2d 757, 1988 Tenn. LEXIS 25 (Tenn. 1988), 
overruled in part on other grounds, State v. 
Middlebrooks, 840 S.W.2d 317, 1992 Tenn. 
LEXIS 563 (Tenn. 1992), affd, remanded, State 
v. Smith, 857 S.W.2d 1, 1993 Tenn. LEXIS 149 
(Tenn. 1993), rehearing denied, — S.W.2d —, 
1993 Tenn. LEXIS 248 (Tenn. June 28, 1993), 
cert. denied, 510 U.S. 996, 1148S. Ct. 561, 126 L. 
Ed. 2d 461, 1993 U.S. LEXIS 7408 (1993). 

Death-qualification of jury that decides guilt 
or innocence does not violate a defendant’s 
sixth amendment rights even assuming that 
“death-qualification” results in juries that are 
more conviction prone than “nondeath qualify- 
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ing” juries. State v. Jones, 789 S.W.2d 545, 1990 
Tenn. LEXIS 162 (Tenn. 1990), rehearing de- 
nied, State v. Jones, 789 S.W.2d 545, 1990 Tenn. 
LEXIS 207 (Tenn. 1990), cert. denied, 498 U.S. 
908, 1118S. Ct. 280, 112 L. Ed. 2d 234, 1990 U.S. 
LEXIS 5145 (1990), cert. denied, Laney v. Ten- 
nessee, 498 U.S. 908, 111 S. Ct. 280, 112 L. Ed. 
2d 234, 1990 U.S. LEXIS 5122 (1990). 

In the selection of jurors the court did not err 
by excusing for cause fourteen potential jurors 
who expressed concern about imposing death 
as a penalty, without providing the defendant 
with an opportunity to rehabilitate each juror, 
where the trial judge conducted all voir dire 
touching upon the juror’s views concerning the 
death penalty and foreclosed any rehabilitation 
by the defense. State v. Harris, 839 S.W.2d 54, 
1992 Tenn. LEXIS 348 (Tenn. 1992), modified 
and rehearing denied, — S.W.2d —, 1992 Tenn. 
LEXIS 557 (Tenn. Sept. 8, 1992), cert. denied, 
507 U.S. 954, 113 S. Ct. 1368, 122 L. Ed. 2d 746, 
1993 U.S. LEXIS 1703 (1993), cert. denied, 
Harris v. Tennessee, 507 U.S. 954, 113 S. Ct. 
1368, 122 L. Ed. 2d 746, 1993 U.S. LEXIS 1703 
(19983). 

There is no error in refusing to allow a 
defendant to rehabilitate a prospective juror 
who has repeatedly and unequivocally indi- 
cated that he or she would automatically vote 
against the death penalty, so that there is no 
leeway for rehabilitation. State v. Harris, 839 
S.W.2d 54, 1992 Tenn. LEXIS 348 (Tenn. 1992), 
modified and rehearing denied, — S.W.2d —, 
1992 Tenn. LEXIS 557 (Tenn. Sept. 8, 1992), 
cert. denied, 507 U.S. 954, 113 S. Ct. 1868, 122 
L. Ed. 2d 746, 1993 U.S. LEXIS 1703 (1993), 
cert. denied, Harris v. Tennessee, 507 U.S. 954, 
113 S. Ct. 1368, 122 L. Ed. 2d 746, 1993 U.S. 
LEXIS 1703 (1993). 

The complete failure to investigate, let alone 
present, existing mitigating evidence during 
the sentencing phase of a capital case is below 
an objective standard of reasonable representa- 
tion, and may in fact be so severe as to permit 
the court to infer prejudice. Carter v. Bell, 218 
F.3d 581, 2000 FED App. 221P, 2000 U.S. App. 
LEXIS 15651 (6th Cir. 2000). 

Defense counsel’s refusal to offer any evi- 
dence in mitigation and refusal even to address 
the jurors to ask them to spare defendant’s life 
because counsel feared the prosecutor might 
make a “devastating” argument, did not deny 
defendant’s sixth amendment right to counsel 
at sentencing: the state court’s decision was not 
an unreasonable application of the requirement 
that the defendant overcome the presumption 
that the challenged action might be considered 
sound trial strategy under Strickland v. Wash- 
ington, 466 U.S. 668, 80 L. Ed. 2d 674, 104 S. 
Ct. 2052, 1984 U.S. LEXIS 79 (1984). Cone v. 
Bell, 243 F.3d 961, 2001 FED App. 77P, 2001 
U.S. App. LEXIS 4253 (6th Cir. Tenn. 2001), 
rehearing denied, ,—F.3d—, 2001 U.S. App. 
LEXIS 11606 (6th Cir. 2001), rev'd, 535 U.S. 


Amend. 6 


685, 122 S. Ct. 1843, 152 L. Ed. 2d 914, 2002 
U.S. LEXIS 4020 (2002). 


24, —Exceptions. 

Contempt proceedings are not triable by jury. 
Hilenbecker v. District Court of Plymouth 
County, 134 U.S. 31, 10 S. Ct. 424, 33 L. Ed. 
801, 1890 U.S. LEXIS 1945 (1890). But see 
Bloom v. Illinois, 88 S. Ct. 1477, 391 U.S. 194, 
20 L. Ed. 2d 522, 1968 U.S. LEXIS 2993 (1968). 

A proceeding for contempt for violating an 
injunction is not a criminal prosecution enti- 
tling the defendant to a jury trial. In re Debs, 
158 U.S. 564, 15S. Ct. 900, 39 L. Ed. 1092, 1895 
U.S. LEXIS 2279 (1895). But see Bloom v. 
Illinois, 88 S. Ct. 1477, 391 U.S. 194, 20 L. Ed. 
2d 522, 1968 U.S. LEXIS 2993 (1968). 

Attorney had no constitutional right to trial 
by jury in disbarment proceeding. Memphis & 
Shelby County Bar Asso. v. Vick, 40 Tenn. App. 
206, 290 S.W.2d 871, 1955 Tenn. App. LEXIS 
104 (Tenn. Ct. App. 1955), cert. denied, 352 U.S. 
975, 77S. Ct. 372, 1 L. Ed. 2d 328, 1957 U.S. 
LEXIS 1542 (1957), rehearing denied, 353 U.S. 
918, 77 S. Ct. 670, 1 L. Ed. 2d 670, 1957 U.S. 
LEXIS 1202 (1957), rehearing denied, 354 U.S. 
944, 77S. Ct. 1403, 1 L. Ed. 2d 1542, 1957 U.S. 
LEXIS 653 (1957), cert. denied, Vick v. Mem- 
phis & Shelby County Bar Asso., 352 U.S. 975, 
778. Ct. 372, 1 L. Ed. 2d 328, 1957 U.S. LEXIS 
1542 (1957), reh’g denied, 353 U.S. 918, 77 S. 
Ct. 670, 1 L. Ed. 2d 670, 1957 U.S. LEXIS 1202 
(1957), reh’g denied, Vick v. Memphis & Shelby 
County Bar Asso., 354 U.S. 944, 77S. Ct. 1403, 
1 L. Ed. 2d 1542, 1957 U.S. LEXIS 653 (1957). 

Although criminal contemnors must be given 
a jury trial under the federal constitution, the 
guarantee of a jury trial does not extend to 
“petty offenses” and since T.C.A. § 23-903 (now 
§ 29-9-103) provides a fine not exceeding $50 
and imprisonment not exceeding 10 days, this 
constituted a petty offense. Dyke v. Taylor 
Implement Mfg. Co., 391 U.S. 216, 88 S. Ct. 
1472, 20 L. Ed. 2d 538, 1968 U.S. LEXIS 1632 
(1968). 

Provisions of § 40-2310 (now repealed) for 
convening of jury to fix sentence upon plea of 
guilty where punishment is confinement in 
penitentiary are statutory only and failure to 
comply does not constitute a per se violation of 
any constitutional right. State ex rel. Crumpler 
v. Henderson, 1 Tenn. Crim. App. 47, 428 
S.W.2d 800, 1968 Tenn. Crim. App. LEXIS 95 
(Tenn. Crim. App. 1968); State ex rel. Under- 
wood v. Henderson, 1 Tenn. Crim. App. 55, 428 
S.W.2d 803, 1968 Tenn. Crim. App. LEXIS 114 
(1968). 

The constitution does not require that follow- 
ing a commutation of a criminal sentence by the 
state governor, defendant shall be entitled to 
have his sentence determined anew by a jury. 
Rose v. Hodges, 423 U.S. 19, 96 S. Ct. 175, 46 L. 
Ed. 2d 162, 1975 U.S. LEXIS 93 (1975), rehear- 
ing denied, 423 U.S. 1092, 96 S. Ct. 888, 47 L. 
Ed. 2d 104, 1976 U.S. LEXIS 3986 (1975). 
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Persons charged with petty offenses and vio- 
lation of city ordinances are not, as a matter of 
right, entitled to a trial by jury under the 
provisions of the state or federal constitutions. 
City of Gatlinburg v. Goans, 600 S.W.2d 735, 
1980 Tenn. App. LEXIS 330 (Tenn. Ct. App. 
1980). 

In a multiple count criminal contempt case, 
defendant was not entitled to a jury trial be- 
cause, although he faced aggregate sentences of 
more than six months, the charges all related to 
defendant’s violations of an order of protection, 
rather than direct insults or threats to the 
court. Sliger v. Sliger, 181 S.W.3d 684, 2005 
Tenn. App. LEXIS 353 (Tenn. Ct. App. 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
1049 (Tenn. 2005). 


25. —Waiver. 

The right to trial by jury may be waived, even 
in serious cases, but it requires the intelligent 
consent of the defendant, the consent of govern- 
ment counsel, and the sanction of the court, 
whose discretion should be exercised with cau- 
tion. Patton v. United States, 281 U.S. 276, 50 
S. Ct. 253, 74 L. Ed. 854, 1930 U.S. LEXIS 382, 
70 A.L.R. 263 (1930). 

When a defendant pleads guilty, he waives 
his right to trial by jury, right to confront his 
accusers, and right against compulsory self- 
incrimination. Such waivers must constitute 
intentional relinquishments or abandonments 
of known rights. It must be clear from the 
record that the defendant understood the na- 
ture of the rights waived and knowingly as- 
sented to their waiver. Normally, every reason- 
able presumption should be indulged in against 
waivers of fundamental rights. Osborne v. Th- 
ompson, 481 F. Supp. 162, 1979 U.S. Dist. 
LEXIS 13421 (M.D. Tenn. 1979), affd, 610 F.2d 
461, 1979 U.S. App. LEXIS 9482 (6th Cir. Tenn. 
1979), affd, Osborne v. Thompson, 610 F.2d 
461, 1979 U.S. App. LEXIS 9482 (6th Cir. Tenn. 
1979). 

Defendant knowingly and voluntarily waived 
his Miranda rights and confessed to killing, 
despite his contentions that the circumstances 
surrounding his arrest, particularly dog bites 
he received prior to arrest, his low educational 
level and mental illness prevented him from 
understanding his constitutional rights. State 
v. Middlebrooks, 840 S.W.2d 317, 1992 Tenn. 
LEXIS 563 (Tenn. 1992). 

Where the trial court did not address defen- 
dant as to his right to a jury trial, nor did 
defendant personally forgo this right, defen- 
dant did not relinquish his right to a jury trial 
by the acquiescence of his trial attorney. State 
v. Ellis, 953 S.W.2d 216, 1997 Tenn. Crim. App. 
LEXIS 363 (Tenn. Crim. App. 1997). 

Defendant knowingly, intelligently, and vol- 
untarily waived his right to a twelve-member 
jury and he was not entitled to post-conviction 
relief because counsel testified that he dis- 
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cussed the option of a mistrial with defendant 
following a juror being excused for illness, de- 
fendant testified that his attorneys advised him 
to forego a mistrial, and the trial transcript 
revealed that the trial court verbally informed 
defendant that he could waive a twelve-mem- 
ber jury and have an eleven-member jury de- 
cide his guilt. Hester v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 126 (Tenn. Crim. 
App. Feb. 13, 2007). 


26. Fair Trial. 

Defendant was not denied a fair trial and 
trial judge did not abuse his discretion in deny- 
ing a change of venue where the defendant 
failed to exhaust his peremptory challenges, 
where the trial judge carefully supervised the 
jury selection process and where each juror 
stated that a fair and impartial trial could and 
would be given. Adams v. State, 563 S.W.2d 
804, 1978 Tenn. Crim. App. LEXIS 288 (Tenn. 
Crim. App. 1978). 

If information withheld by the prosecution 
was of such substantial value to the defense 
that the prosecuting attorney should have dis- 
closed it to the defense without a request spe- 
cifically therefor, then its withholding from the 
defense infringed upon the applicant’s right to 
a fair trial. Cagle v. Davis, 520 F. Supp. 297, 
1980 U.S. Dist. LEXIS 16804 (E.D. Tenn. 1980), 
affd without opinion, 663 F.2d 1070, 1981 U.S. 
App. LEXIS 11414 (6th Cir. Tenn. 1981), affd, 
Cagle v. Davis, 663 F.2d 1070, 1981 U.S. App. 
LEXIS 11414 (6th Cir. Tenn. 1981). 

For abrogation of due process right for fair 
trial purposes, the test, as to whether there was 
an impermissibly suggestive identification pro- 
cedure which caused a very substantial likeli- 
hood of irreparable misidentification, applies to 
aural or voice identification as well as to visual 
identification. United States v. Patton, 721 F.2d 
159, 1983 U.S. App. LEXIS 15344 (6th Cir. 
1983). 

In first degree murder trial, defendant was 
not deprived of constitutional due process and 
was not denied a fair trial due to jury delibera- 
tions at a late hour on a Saturday night. State 
v. Hurley, 876 S.W.2d 57, 1993 Tenn. LEXIS 150 
(Tenn. 1993), cert. denied, 513 U.S. 933, 115 S. 
Ct. 328, 180 L. Ed. 2d 287, 1994 U.S. LEXIS 
7172 (1994). 

In a felony murder case, a court did not err by 
denying defendant’s motion for a continuance 
where defendant completely failed to demon- 
strate that the findings or testimony of expert 
witnesses would have been favorable to the 
defense. In short, the defendant failed to estab- 
lish that the trial court abused its discretion, 
because there was no indication that he was 
denied a fair trial or that the result of the 
proceeding would have been different had a 
continuance been granted. State v. Odom, 137 
S.W.3d 572, 2004 Tenn. LEXIS 452 (Tenn. May 
20, 2004). 
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Defendant was denied the right to a fair trial 
because the trial court failed to further define 
“structure” at the jury’s request, the jury en- 
gaged in self-help and consulted an electronic 
dictionary to gain insight into what constituted 
a “structure” for purposes of arson, and the 
state did not present evidence rebutting the 
presumption of prejudice. State v. Rogers, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 737 
(Tenn. Crim. App. Sept. 25, 2006). 

Defendant’s conviction for premeditated 
first-degree murder and his subsequent sen- 
tence to death were both proper because the 
prosecutor’s objections at defendant’s resen- 
tencing hearing did not deprive defendant a 
fair trial nor violate any of his constitutional 
rights under the United States constitution or 
Tenn. Const. art. I, § 8 and Tenn. Const. art. I, 
§ 16; while some series of objections were in- 
cessant, there was no indication in the record 
that the objections were without legal basis or 
were made merely as an attempt to comment 
upon the credibility of the testimony. State v. 
Rimmer, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 986 (Tenn. Crim. App. Dec. 15, 2006). 


27. Public Trial. 


28. —Closure Orders. 

It was a denial of the right of public trial to 
exclude all spectators except relatives of the 
accused, members of the bar, newspaper report- 
ers, and court officials. Davis v. United States, 
247 F. 394, 1917 U.S. App. LEXIS 1675, 1918C 
L.R.A. (n.s.) 1164 (8th Cir. 1917). 

In a prosecution under the Mann Act (18 
U.S.C. §§ 2421-2424) where court was filled, 
and a large percentage of girls were present, 
the court erred in excluding all persons other 
than defendants, counsel, and press. United 
States v. Kobli, 172 F.2d 919, 1949 U.S. App. 
LEXIS 2795 (3d Cir. 1949). 

The press and public have a qualified first 
amendment right to attend pretrial and trial 
proceedings in criminal cases, which often con- 
flicts with a defendant’s right to a fair trial. The 
party seeking to close the hearing or trial must 
advance an overriding interest that is likely to 
be prejudiced, the closure must be no broader 
than necessary to protect that interest, the trial 
court must consider reasonable alternatives to 
closing the proceedings, and it must make find- 
ings adequate to support the closure. State v. 
Drake, 701 S.W.2d 604, 1985 Tenn. LEXIS 618 
(Tenn. 1985). 

Defendant was not denied his right to a 
public trial where the judicial proceedings were 
not closed by the trial judge where the trial 
judge had his court open, while other courts 
were apparently closed due to the weather; 
defendant failed to show that the weather- 
related closing of the other courtrooms at the 
time of his trial resulted in a denial of a public 
trial, and the trial judge noted on the record 
that his courtroom was open, and all partici- 
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pants were present. Rogers v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 191 (Tenn. 
Crim. App. Feb. 22, 2005). 


29. —Press Coverage. 

Defendants who object to still cameras and 
TV coverage must prove the presence of cam- 
eras impaired the jurors’ ability to decide the 
case only on the evidence or that the trial was 
adversely affected by the impact of media cov- 
erage on one or more participants; here, the 
defendant did not object to the coverage but 
affirmatively agreed to it, and there was no 
violation of defendant’s right to a fair trial. 
State v. Harries, 657 S.W.2d 414, 1983 Tenn. 
LEXIS 794 (Tenn. 1983). 

First amendment right of access cannot be 
overcome by conclusory assertion that publicity 
might deprive the defendant of the right to an 
impartial verdict. Assertion by the district 
court that defendant’s sixth amendment right 
to a fair trial “might well be undermined” 
without any specific finding of fact to support 
that conclusion, was insufficient to justify clo- 
sure of voir dire proceedings. In re Petitions of 
Memphis Pub. Co., 887 F.2d 646, 1989 U.S. 
App. LEXIS 15542 (6th Cir. 1989). 


30. Speedy Trial. 


31. —In General. 

Order of trial court granting motion of attor- 
ney general to retire murder case from docket 
over objection of defendant, based on ground 
that he was denied a speedy trial, was not 
reviewable, either by appeal or writ of error, 
since case had not been adjudicated. Mason v. 
State, 169 Tenn. 52, 82 S.W.2d 862, 1935 Tenn. 
LEXIS 14 (1935). 

Where the supreme court on appeal was 
unable to judge whether defendant was denied 
right to a speedy trial due to fact that a full and 
complete record was not made or transmitted 
on appeal, the case was remanded with direc- 
tions to the clerk to supply any minute entries 
which had not been entered on the record. State 
v. Nance, 521 S.W.2d 814, 1975 Tenn. LEXIS 
700 (Tenn. 1975). 

The speedy trial provisions of U.S. Const. 
amend. 6. have no application prior to the 
actual arrest or indictment of a defendant. 
United States v. Ferguson, 460 F. Supp. 1, 1977 
U.S. Dist. LEXIS 15592 (E.D. Tenn. 1977), aff'd 
582 F.2d 1280, 1978 U.S. App. LEXIS 10253 
(6th Cir. 1978); United States v. DeClue, 899 
F.2d 1465, 1990 U.S. App. LEXIS 1539 (6th Cir. 
1990). 

The invocation of the speedy trial provision 
requires both an arrest and holding to answer a 
criminal charge, or a formal indictment or 
information. State v. Northcutt, 568 S.W.2d 
636, 1978 Tenn. Crim. App. LEXIS 310 (Tenn. 
Crim. App. 1978). 

The protection of the speedy trial provision is 
not engaged by the arrest followed by a prompt 
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discharge of the person arrested at the prelimi- 
nary hearing. State v. Northcutt, 568 S.W.2d 
636, 1978 Tenn. Crim. App. LEXIS 310 (Tenn. 
Crim. App. 1978). 

The failure to assert the right of a speedy 
trial itself becomes evidence that another factor 
— prejudice to defendant — either does not 
exist or is minimal. State v. Baker, 614 S.W.2d 
352, 1981 Tenn. LEXIS 423 (Tenn. 1981). 

The passage of three months following the 
return of an indictment or presentment is in- 
sufficient, as a matter of law, to trigger a speedy 
trial analysis; and it will not warrant the dis- 
missal of a prosecution. State v. Dykes, 803 
S.W.2d 250, 1990 Tenn. Crim. App. LEXIS 642 
(Tenn. Crim. App. 1990), appeal denied, — 
S.W.2d —, 1990 Tenn. LEXIS 480 (Tenn. Dec. 
10, 1990), overruled, State v. Hooper, 29 S.W.3d 
1, 2000 Tenn. LEXIS 535 (Tenn. 2000). 

Plain error existed in the trial court’s con- 
ducting trial into the late night and early 
morning hours of the next day. State v. Parton, 
817 S.W.2d 28, 1991 Tenn. Crim. App. LEXIS 
406 (Tenn. Crim. App. 1991). 

Delay between the commission of an offense 
and the commencement of adversarial proceed- 
ings does not violate an accused’s constitutional 
right to a speedy trial. State v. Gray, 917 S.W.2d 
668, 1996 Tenn. LEXIS 120 (Tenn. 1996); State 
v. Carico, 968 S.W.2d 280, 1998 Tenn. LEXIS 
250 (Tenn. 1998). 

Defendant’s right to a speedy trial was trig- 
gered when he was served with an arrest war- 
rant and arrested, not when the warrant was 
issued, five years earlier. State v. Utley, 956 
S.W.2d 489, 1997 Tenn. LEXIS 571 (Tenn. 
1997). 

Deciding a motion for a new trial based on 
allegedly newly discovered evidence of perjury 
is an integral part of the overall adjudicative 
system, and a defendant has a constitutional 
right to a speedy adjudication of such a motion. 
United States v. Gray, 147 F. Supp. 2d 902, 
2001 U.S. Dist. LEXIS 8099 (W.D. Tenn. May 
31, 2001), vacated, 52 Fed. Appx. 650, 2002 U.S. 
App. LEXIS 24199 (U.S. App. 2002). 


32. ——Delay Violated Rights. 

Under almost any conceivable circum- 
stances, ten years is such a delay between 
indictment and trial that to deny repeated 
requests for disposition of the case on grounds 
that the accused is insane violates his right to a 
speedy trial under the United States constitu- 
tion and Tenn. Const. art. I, § 9. Cox v. State, 
550 S.W.2d 954, 1976 Tenn. Crim. App. LEXIS 
325 (Tenn. Crim. App. 1976). 

Where 23 months elapsed between the return 
of an indictment against the defendants and 
their subsequent arrest on capiases, that delay 
was sufficient to require a close consideration of 
their claim of denial of a speedy trial, and their 
failure to assert that right before trial did not 
constitute a waiver of the right. Cunningham v. 
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State, 565 S.W.2d 890, 1977 Tenn. Crim. App. 
LEXIS 272 (Tenn. Crim. App. 1977). 

Where the state inexplicably delayed bring- 
ing the defendants to trial for over two years 
during which time two defense witnesses be- 
came unavailable, and the case was a closed 
one so that the testimony of each individual 
witness took on added significance, the delay 
was prejudicial to the defendants and violated 
their right to a speedy trial. Cunningham v. 
State, 565 S.W.2d 890, 1977 Tenn. Crim. App. 
LEXIS 272 (Tenn. Crim. App. 1977). 

Where a 26-month delay between indictment 
and trial was the product of “human error” on 
the part of corrections officials and was not 
unavoidable, defendant’s right to a speedy trial 
was violated. State v. Wallace, 648 S.W.2d 264, 
1980 Tenn. Crim. App. LEXIS 364 (Tenn. Crim. 
App. 1980). 

The trial court did not abuse its discretion in 
finding that defendant’s right to a speedy trial 
was violated by a delay of almost 25 years from 
the date defendant was indicted for rape to the 
day the charge was dismissed. State v. Jeffer- 
son, 9388 S.W.2d 1, 1996 Tenn. Crim. App. 
LEXIS 317 (Tenn. Crim. App. 1996). 


33. ——Delay Did Not Violate Rights. 

Defendant who served 10 years of sentences 
before his convictions for armed robbery were 
set aside upon his petition for habeas corpus 
was not denied a speedy trial when thereafter 
convicted again for the same offenses. Rivera v. 
State, 1 Tenn. Crim. App. 395, 443 S.W.2d 675, 
1969 Tenn. Crim. App. LEXIS 330 (Tenn. Crim. 
App. 1969). 

Where defendants were first indicted on July 
22, 1969 but such indictment was quashed 
because of improper indorsement by grand jury 
foreman and second indictment returned was 
nolle prossed by state because of clerical error 
in language, dismissal of third indictment re- 
turned on November 29, 1969 upon motion of 
defendants on ground that defendants had 
been oppressively and vexatiously prosecuted 
contrary to constitutional guaranties of speedy 
trial would be reversed and case remanded for 
trial where record did not show that any right 
or interest secured by speedy trial clauses had 


been lost due to state action and no delay by . 


state to detriment of defendants appeared. 
State v. Gossage, 4 Tenn. Crim. App. 222, 470 
S.W.2d 30, 1971 Tenn. Crim. App. LEXIS 498 
(Tenn. Crim. App. 1971). 

A vague allegation that a delay in trial preju- 
diced a possible potential alibi defense, on the 
theory that it made it more difficult for the 
defendant to establish his whereabouts at the 
time of the crime, did not alone sufficiently 
reflect that his defense was impaired to result 
in denying him his constitutionally guaranteed 
right to a speedy trial. Trigg v. Tennessee, 507 
F.2d 949, 1974 U.S. App. LEXIS 5697 (6th Cir. 
1974), cert. denied, 420 U.S. 938, 95S. Ct. 1148, 
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43 L. Ed. 2d 414, 1975 U.S. LEXIS 697 (1975), 
cert. denied, Trigg v. Tennessee, 420 U.S. 938, 
95 8. Ct. 1148, 43 L. Ed. 2d 414, 1975 U.S. 
LEXIS 697 (1975). 

Where a defendant was not arrested, the 
evidence clearly showing that efforts were ini- 
tiated to locate him within a matter of hours 
after the crime, there was no prejudice to his 
right to a speedy public, fair and impartial 
trial. Wright v. State, 512 S.W.2d 650, 1974 
Tenn. Crim. App. LEXIS 290 (Tenn. Crim. App. 
1974). 

In order to invoke the right to a speedy trial, 
there must be a formal charge and where one 
year elapsed between the purported offense 
with which defendant was charged and the 
date of the indictment, there was no denial of 
the right to a speedy trial. Boswell v. State, 528 
S.W.2d 825, 1975 Tenn. Crim. App. LEXIS 326 
(Tenn. Crim. App. 1975). 

A seven-month delay between dismissal of 
the first indictment and the second indictment 
was not a violation of the defendant’s right to a 
speedy trial where he did not raise the question 
at the trial and where no prejudice was shown. 
Delay v. State, 563 S.W.2d 905, 1977 Tenn. 
Crim. App. LEXIS 267 (Tenn. Crim. App. 1977). 

Defendant’s right to a speedy trial was not 
violated by 10 month delay between bind over 
order and return of indictment where he was 
out on bond during the period, his defense was 
not impaired, he did not assert the right to 
speedy trial until seven months after indict- 
ment and the delay was occasioned by a case 
backlog which led to the creation of a new 
criminal court division. Tillery v. State, 565 
S.W.2d 509, 1978 Tenn. Crim. App. LEXIS 293 
(Tenn. Crim. App. 1978). 

Period of delay of four and one-half months 
was not presumptively prejudicial. State v. 
Baker, 614 S.W.2d 352, 1981 Tenn. LEXIS 423 
(Tenn. 1981). 

The defendant was not denied the right to a 
speedy trial where approximately eight months 
elapsed between defendant’s arrest and indict- 
ment, and more than 12 months between his 
arrest and trial. Arnold v. Dutton, 602 F. Supp. 
115, 1984 U.S. Dist. LEXIS 17645 (M.D. Tenn. 
1984). 

A delay of two years from indictment to trial 
was not so extreme per se that prejudice would 
be presumed from this factor alone (speedy 
trial). State v. Walton, 673 S.W.2d 166, 1984 
Tenn. Crim. App. LEXIS 2765 (Tenn. Crim. 
App. 1984). 

Delay of approximately eight months be- 
tween defendant’s arrest and the date his mo- 
tion for speedy trial was argued was not pre- 
sumptively prejudicial. State v. Utley, 956 
S.W.2d 489, 1997 Tenn. LEXIS 571 (Tenn. 
1997). 

Defendant could not complain of two-year 
delay between his initial court appearance and 
his trial when he had failed to demonstrate 
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prejudice and was responsible for the bulk of 
the delay. State v. Bradfield, 973 S.W.2d 937, 
1997 Tenn. Crim. App. LEXIS 576 (Tenn. Crim. 
App. 1997), appeal denied, — S.W.3d —, 2003 
Tenn. LEXIS 182 (Tenn. Feb. 24, 2003). 

Although lengthy delay was presumptively 
prejudicial, other factors, including the extent 
to which defendant asserted the right to a 
speedy trial, the lack of prejudice to defendant, 
and the reasons for delay, supported the finding 
that defendant’s right to a speedy trial was not 
violated. United States v. O’Dell, 247 F.3d 655, 
2001 FED App. 131P, 2001 U.S. App. LEXIS 
7387 (6th Cir. 2001). 

Where there was a seven year delay between 
the indictment and defendant’s trial because 
defendant was “lost” in the prison system, the 
trial court concluded that there was no undue 
incarceration because he had been serving a 
sentence for a significant portion of the seven- 
year delay, and he had failed to establish how 
the absence or unavailability of one witness 
would have hampered his defense or how the 
state might have gained tactical advantage. 
The appellate court did not disagree with the 
latter findings, but applying the barker test, 
the appellate court held the delay was unnec- 
essary and the product of bureaucratic indiffer- 
ence which weighed considerably against the 
state; further, defendant had made a formal 
demand for a speedy trial and given the totality 
of the circumstances, defendant was prejudiced 
as he had suffered from mental illness and he 
had been precluded from addressing the issues 
of concurrent sentencing or early parole had 
the state conducted the prosecution with due 
diligence. State v. Picklesimer, — S.W.3d —, 
2004 Tenn. Crim. App. LEXIS 1034 (Tenn. 
Crim. App. Nov. 24, 2004). 

Defendant did not suffer a violation of his 
right to a speedy trial, and his motion to dis- 
miss was properly denied because: (1) The 
eleven-month delay before his trial did not 
exceed the triggering threshold of one year; (2) 
The delay was partially due to defendant’s own 
requests for continuances; (3) Defendant could 
not produce a copy of the alleged letter he sent 
to the trial court asserting his right to a speedy 
trial, and the record showed no other evidence 
that he asserted his right to a speedy trial; (4) 
Defendant could not successfully argue that his 
incarceration had caused anxiety because he 
was already in jail for an unrelated offense; and 
(5) The delay did not impair his defense. State 
v. Watson, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 265 (Tenn. Crim. App. Mar. 22, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
902 (Tenn. Oct. 17, 2005). 

In a driving under the influence case, defen- 
dant’s right to a speedy trial was not violated 
due to a 10-year delay between the last court 
appearance and the entry of final judgment 
because the delay was caused solely by defen- 
dant’s failure to appear or pay fines and costs; 
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moreover, defendant should have been aware of 
the consequences of the actions, and there was 
no prejudice arising from the delay. State v. 
Davis, — S.W.38d —, 2005 Tenn. Crim. App. 
LEXIS 315 (Tenn. Crim. App. Apr. 1, 2005), 
rehearing denied, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 416 (Tenn. Crim. App. 2005). 

Based on the nature of the charge in defen- 
dant’s case, the delay was not excessive or 
prejudicial defendant where the delay, at least 
partially, served to assist the defense; counsel’s 
pursuit of preparation activities such as fact 
investigation, mitigation evidence develop- 
ment, and jury selection consultation indicated 
a strategic approach that, despite delaying the 
trial, advanced the best interests of the de- 
fense; the appellate court was in no position to 
second-guess trial counsel’s strategy or decision 
to thoroughly prepare for trial, such that it 
could not conclude that counsel was ineffective 
or that his preparation-induced delay consti- 
tuted ineffective assistance of counsel. Thomas 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 715 (Tenn. Crim. App. July 18, 2005). 

Where trial court continued defendant’s trial 
on the charge of accessory after the fact to first 
degree murder until after the trial and convic- 
tion of the principal offender, defendant was not 
entitled to seek interlocutory review of the trial 
court’s order rejecting her alleged sixth amend- 
ment speedy trial violation because speedy trial 
claims in Tennessee ordinarily were raised and 
reviewed on direct appeal following conviction. 
Determining whether delay had impaired a 
defendant’s ability to mount an adequate de- 
fense is crucial to the prejudice inquiry, and it is 
precisely this aspect which interlocutory review 
cannot well illuminate. State v. Hawk, 170 
S.W.3d 547, 2005 Tenn. LEXIS 656 (Tenn. Aug. 
18, 2005). 

Defendant was not denied his right to a 
speedy trial where, although there was a sub- 
stantial delay of almost eight years, the delays 
were largely out of the state’s control, many 
were even caused by defendant who knew of the 
pending charges, defendant waited several 
years to assert his rights, and the delay was not 
so prejudicial that his charges should be dis- 
missed. State v. Presnell, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 880 (Tenn. Crim. App. 
Aug. 17, 2005), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 135 (Tenn. 2006). 

In defendant’s attempted first degree murder 
case, although the 39-month delay triggered 
the speedy trial Barker analysis, defendant was 
not prejudiced; the only requests for continu- 
ances after defendant’s assertion of the speedy 
trial right were made by the defense, defendant 
could not show prejudice from losing his right 
to pursue concurrent sentencing, and unavail- 
able witnesses were not present at the scene of 
the crime and they did not know for certain 
that defendant did not have a weapon on his 
person when he entered the car. State v. Lewis, 
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— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 741 
(Tenn. Crim. App. Sept. 26, 2006), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 76 (Tenn. 
Jan. 29, 2007). 

Court did not violate defendant’s constitu- 
tional right to counsel by refusing to continue 
the case a seventh time for defendant to try to 
retain private counsel because the court made 
sure that defendant was at all times repre- 
sented by the Tennessee public defender’s office 
even though defendant was uncooperative with 
both the trial court and appointed counsel, and 
the trial court continued defendant’s case six 
times in order to provide him with more time to 
hire an attorney, which gave him a period of 
nearly seven months to do so. Jensen v. State, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 
1005 (Tenn. Crim. App. Dec. 28, 2006), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 406 
(Tenn. Apr. 16, 2007). 

In defendant’s attempted murder and espe- 
cially aggravated kidnapping case, defendant’s 
speedy trial rights were not violated because, 
although there was a six-year delay in bringing 
defendant to trial, defendant had entered into 
conversations with the state, attempting to 
determine if she wanted to plead guilty, and 
eventually the trial was conducted after defen- 
dant determined that she did not want to plead 
guilty to the charges. State v. Cartwright, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 52 
(Tenn. Crim. App. Jan. 22, 2007), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 525 
(Tenn. May 21, 2007). 


34, —Test. 

In determining whether or not a defendant 
has been denied his constitutional right to a 
speedy trial, a court must consider along with 
all the other relevant circumstances, the follow- 
ing four factors: the length of the delay, the 
defendant’s assertion of the right, the reason 
for the delay, and the prejudice of the defen- 
dant, the last of these being the most impor- 
tant, involving as it does the defendant’s inter- 
ests in preventing excessive pretrial 
incarceration, in minimizing anxiety and con- 
cern, in limiting the possibility that any de- 
fense he may have will be impaired, and in 
serving concurrently any other sentence he 
may receive. Trigg v. Tennessee, 507 F.2d 949, 
1974 U.S. App. LEXIS 5697 (6th Cir. 1974), 
cert. denied, 420 U.S. 938, 95 S. Ct. 1148, 43 L. 
Ed. 2d 414, 1975 U.S. LEXIS 697 (1975); Tillery 
v. State, 565 S.W.2d 509, 1978 Tenn. Crim. App. 
LEXIS 293 (Tenn. Crim. App. 1978); Cox v. 
State, 550 S.W.2d 954, 1976 Tenn. Crim. App. 
LEXIS 325 (Tenn. Crim. App. 1976); Cunning- 
ham v. State, 565 S.W.2d 890, 1977 Tenn. Crim. 
App. LEXIS 272 (Tenn. Crim. App. 1977); State 
v. Blackmon, 701 S.W.2d 228, 1985 Tenn. Crim. 
App. LEXIS 3183 (Tenn. Crim. App. July 19, 
1985); State v. Blackmon, 701 S.W.2d 228, 1985 
Tenn. Crim. App. LEXIS 3183 (Tenn. Crim. 
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App. July 19, 1985); United States v. DeClue, 
899 F.2d 1465, 1990 U.S. App. LEXIS 1539 (6th 
Cir. 1990). 

The balancing test set forth in Barker v. 
Wingo, 407 U.S. 514, 92 S. Ct. 2182, 33 L. Ed. 
2d 101, 1972 U.S. LEXIS 34 (1972), is the 
method to determine whether a defendant’s 
right to a speedy trial was violated. State v. 
Baker, 614 S.W.2d 352, 1981 Tenn. LEXIS 423 
(Tenn. 1981). 

In determining speedy trial questions, a four- 
part balancing test was used, which were: (1) 
The length of the delay; (2) Whether the defen- 
dant asserted his right to a speedy trial; (3) The 
prejudice emanating from the delay; and (4) 
The reason for the delay. State v. Walton, 673 
S.W.2d 166, 1984 Tenn. Crim. App. LEXIS 2765 
(Tenn. Crim. App. 1984); State v. Kolb, 755 
S.W.2d 472, 1988 Tenn. Crim. App. LEXIS 409 
(Tenn. Crim. App. 1988). 

To determine if the defendant’s right to a 
speedy trial has been violated, the supreme 
court must apply a balancing test which re- 
quires the consideration of four factors: (1) The 
length of the delay; (2) The reason for the delay; 
(3) Whether the defendant asserted his right to 
a speedy trial; and (4) Whether the defendant 
was prejudiced by the delay. State v. Vance, 888 
S.W.2d 776, 1994 Tenn. Crim. App. LEXIS 411 
(Tenn. Crim. App. 1994). 

The single most important factor is whether 
the defendant was prejudiced by the delay, and 
the most important issue concerning prejudice 
to the defendant is the impairment of the 
ability to prepare a defense. State v. Vance, 888 
S.W.2d 776, 1994 Tenn. Crim. App. LEXIS 411 
(Tenn. Crim. App. 1994). 

In determining whether a defendant has 
been denied a speedy trial in violation of U.S. 
Const. amend. 6, the district courts must bal- 
ance whether: (1) The delay before trial was 
uncommonly long; (2) Whether the government 
or the criminal defendant was more to blame 
for that delay; (3) Whether, in due course, the 
defendant asserted the right to a speedy trial; 
and (4) Whether the defendant suffered preju- 
dice as the delay’s result. United States v. 
O'Dell, 247 F.3d 655, 2001 FED App. 131P, 2001 
U.S. App. LEXIS 7387 (6th Cir. 2001). 

None of the factors in determining whether a 
defendant has been denied a speedy trial is by 
itself sufficient to establish a violation of U.S. 
Const. amend. 6; instead, these are related 
factors and must be considered together with 
such other circumstances as may be relevant. 
United States v. O’Dell, 247 F.3d 655, 2001 FED 
App. 131P, 2001 U.S. App. LEXIS 7387 (6th Cir. 
2001). 

When considering prejudice to a defendant 
who has filed a motion for a new trial based on 
allegedly newly discovered evidence of perjury, 
courts must examine the following three sub- 
factors: (1) Preventing oppressive incarceration 
pending appeal; (2) Minimizing anxiety and 
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concern of those convicted awaiting the out- 
come of their appeals; and (3) Limiting the 
possibility that a convicted person’s grounds for 
appeal, and defenses in case of reversal and 
retrial, might be impaired. United States v. 
Gray, 147 F. Supp. 2d 902, 2001 U.S. Dist. 
LEXIS 8099 (W.D. Tenn. May 31, 2001), va- 
cated, 52 Fed. Appx. 650, 2002 U.S. App. LEXIS 
24199 (U.S. App. 2002). 


35. ——Prejudice. 

Prejudice to the accused is the most impor- 
tant factor in a determination of whether a 
defendant has been deprived of his right to a 
speedy trial. State v. Wood, 924 S.W.2d 342, 
1996 Tenn. LEXIS 303 (Tenn. 1996). 

Defendant who deliberately chose to forgo a 
speedy trial request, hoping that the charges 
against him would “die of neglect,” acquiesced 
in the state’s failure to bring him to trial, and 
was therefore not deprived of his right to a 
speedy trial under the federal or state constitu- 
tion. State v. Wood, 924 S.W.2d 342, 1996 Tenn. 
LEXIS 303 (Tenn. 1996). 

Defendant’s sixth amendment right to a 
speedy trial was not violated where although 
part of the cause of the delay rested with the 
district attorney’s office, there was no indica- 
tion that defendant had been prejudiced given 
that he had been incarcerated in Mississippi on 
separate charges until he was arraigned on the 
charges at issue in Tennessee. State v. Palmer, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 
1266 (Tenn. Crim. App. Dec. 9, 2005), appeal 
denied, — S.W.3d —,2006 Tenn. LEXIS 423 
(Tenn. 2006). 


36. —Due Process. 

Prior to formal accusation, delay may occur 
in such a manner that the defendant’s fifth 
amendment right to due process — in contrast 
to the sixth amendment right to speedy trial — 
is violated. State v. Baker, 614 S.W.2d 352, 1981 
Tenn. LEXIS 423 (Tenn. 1981). 

Delay between the commission of an offense 
and the commencement of adversarial proceed- 
ings does not violate an accused’s constitutional 
right to a speedy trial. However, such a delay 
may occur in such a manner that the defen- 
dant’s U.S. Const. amend. 5 right to due pro- 
cess, in contrast to the right to speedy trial 
under U.S. Const. amend. 6, is violated. State v. 
Dykes, 803 S.W.2d 250, 1990 Tenn. Crim. App. 
LEXIS 642 (Tenn. Crim. App. 1990), appeal 
denied, — S.W.2d —, 1990 Tenn. LEXIS 480 
(Tenn. Dec. 10, 1990), overruled, State v. 
Hooper, 29 S.W.3d 1, 2000 Tenn. LEXIS 535 
(Tenn. 2000). 


37. —Extradition. 

Where for period of over six years after com- 
mission of offenses in Tennessee, defendants 
were either confined in a penal institution in 
Indiana, on bail pending appeal from conviction 
or were fugitives from the Indiana authorities 
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and where Tennessee indictment was returned 
a few days after their release and extradition 
proceedings followed by commencement and 
trial in Tennessee within three months after 
their return to the state pursuant to such 
extradition proceedings, defendants were not 
denied their right to a speedy trial. Burton v. 
State, 214 Tenn. 9, 377 S.W.2d 900, 1964 Tenn. 
LEXIS 441 (1964). 

Defendant, who was indicted in February 
1963 for murder and extradited to Kentucky in 
March 1963 where he was convicted and sen- 
tenced for forgery and imprisoned there until 
October 1965 when he was returned to Tennes- 
see and convicted of manslaughter under the 
murder indictment, was denied speedy trial on 
the murder indictment and would be released 
from custody. Wright v. State, 218 Tenn. 610, 
405 S.W.2d 177, 1966 Tenn. LEXIS 592 (1966). 

Substantive issues of speedy trial, due pro- 
cess, and double jeopardy are not appropriate 
concerns of courts in extradition proceedings in 
asylum states. Beckwith v. Evatt, 819 S.W.2d 
453, 1991 Tenn. Crim. App. LEXIS 407 (Tenn. 
Crim. App. 1991), appeal denied, — S.W.2d —, 
1991 Tenn. LEXIS 414 (Tenn. Sept. 30, 1991). 


38. —Presentment. 

The return of a presentment, whether sealed 
or unsealed, and whether the accompanying 
capias is executed or unexecuted, is a formal 
accusation that engages constitutional speedy 
trial provisions. State v. Wood, 924 S.W.2d 342, 
1996 Tenn. LEXIS 303 (Tenn. 1996). 


39. —Federal Prisoners. 

Delay of two years in bringing defendant to 
trial during which time he was evidently in the 
custody of federal authorities in another state 
did not violate his constitutional rights. Palmer 
v. State, 4 Tenn. Crim. App. 629, 475 S.W.2d 
189, 1971 Tenn. Crim. App. LEXIS 435 (Tenn. 
Crim. App. 1971). 

State had duty to make good faith effort to 
bring federal prisoner before state court for 
trial on state charges. The fact that there were 
no state provisions for payment of federal au- 
thorities for delivery for state trial was not a 
legally sufficient reason to deny defendant right 
to speedy trial since duty was not only upon 
district attorney general who made good faith 
effort to provide speedy trial but also upon all 
agencies and departments of the state involved 
in administration of justice. State v. Bishop, 
493 S.W.2d 81, 1973 Tenn. LEXIS 498 (Tenn. 
1973). 

Two year delay in bringing federal prisoner to 
trial in state court on state charges was not 
denial of right to speedy trial where defendant 
lost services of first counsel, had previously 
made request for trial, none of defendant’s 
witnesses had died or become unavailable and 
nothing in the record indicated that defen- 
dant’s new counsel was in any way hindered in 
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trial of the case. State v. Bishop, 493 S.W.2d 81, 
1973 Tenn. LEXIS 498 (Tenn. 1973). 

Where Tennessee placed a detainer against a 
federal prisoner already subject to a detainer 
from another state and the prisoner was forced, 
due to the state’s good faith but ineffective 
efforts to return him to Tennessee, to wait two 
years for his trial on separate charges in Ten- 
nessee, as the result of which he was sentenced 
to a term of imprisonment running only par- 
tially concurrently with his federal sentence, 
the prejudice was insufficient to deny him the 
right to a speedy trial guaranteed him by U.S. 
Const. amends. 6 and 14. Trigg v. Tennessee, 
507 F.2d 949, 1974 U.S. App. LEXIS 5697 (6th 
Cir. 1974), cert. denied, 420 U.S. 938, 95 S. Ct. 
1148, 48 L. Ed. 2d 414, 1975 U.S. LEXIS 697 
(1975), cert. denied, Trigg v. Tennessee, 420 
U.S. 938, 95 S. Ct. 1148, 43 L. Ed. 2d 414, 1975 
U.S. LEXIS 697 (1975). 

Constitutional due process guarantees attach 
to those proceedings that form an integral and 
inextricable part of the overall adjudicative 
system, and that includes the right to a speedy 
new trial pursuant to Fed. R. Crim. P. 33. 
United States v. Gray, 147 F. Supp. 2d 902, 
2001 U.S. Dist. LEXIS 8099 (W.D. Tenn. May 
31, 2001), vacated, 52 Fed. Appx. 650, 2002 U.S. 
App. LEXIS 24199 (U.S. App. 2002). 


40. —Requested or Acquiesced in Delay. 

Postponement of trial without objection from 
defendant and without effort on his part to 
expedite the case is not the denial of a speedy 
trial. Daniels v. United States, 17 F.2d 339, 
1927 U.S. App. LEXIS 2941 (9th Cir. Jan. 31, 
1927), cert. denied, 274 U.S. 744, 47S. Ct. 591, 
71 L. Ed. 1325 (1927), cert. denied, Daniels v. 
United States, 274 U.S. 744, 47S. Ct. 591, 71 L. 
Ed. 1325 (1927). 

Lapse of two and one-half years between 
indictment and trial did not amount to denial of 
speedy trial where case was continued by con- 
sent when codefendant disappeared from juris- 
diction, continuances were thereafter made 
from term to term without objection until code- 
fendant was apprehended and thereafter both 
state and defendant requested one further con- 
tinuance. McGowen v. State, 221 Tenn. 442, 427 
S.W.2d 555, 1968 Tenn. LEXIS 474 (1968). 

An accused cannot claim he was denied the 
right to a speedy trial where he acquiesced in or 
requested the delay. King v. State, 1 Tenn. 
Crim. App. 137, 432 S.W.2d 490, 1968 Tenn. 
Crim. App. LEXIS 116 (Tenn. Crim. App. 1968), 
cert. denied, 393 U.S. 1085, 89 S. Ct. 873, 21 L. 
Ed. 2d 779, 1969 U.S. LEXIS 2521 (1969), cert. 
denied, King v. Tennessee, 393 U.S. 1085, 89 S. 
Ct. 873, 21 L. Ed. 2d 779, 1969 U.S. LEXIS 
2521 (1969). 

Where about one year elapsed between de- 
fendants’ arrests and their trial but they 
showed no prejudice to themselves from the 
delay, had made no effort to have their cases 
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heard speedily and asserted their right for the 
first time on the trial day, the claim of denial of 
a speedy trial was overruled. Mattress v. State, 
564 S.W.2d 678, 1977 Tenn. Crim. App. LEXIS 
270 (Tenn. Crim. App. 1977). 

Although there was a two-year delay be- 
tween indictment and trial, there was no viola- 
tion of the constitutional right to speedy trial 
where many of the delays were caused by 
actions of defendant, the only time defendant 
seemed interested in a speedy trial was while 
coconspirator who was to testify for the state 
had escaped and was unavailable, and there 
was no indication that defendant was preju- 
diced by the delay. Dykes v. State, 589 S.W.2d 
384, 1979 Tenn. Crim. App. LEXIS 283 (Tenn. 
Crim. App. 1979). 

Although six-year delay between indictment 
and trial may have had some possible effect on 
defendant’s ability to present a defense in tax 
evasion case, where the actions of defendant 
precipitated the delay, there was no proven 
speedy trial violation. United States v. DeClue, 
899 F.2d 1465, 1990 U.S. App. LEXIS 1539 (6th 
Cir. 1990). 


41. —Waiver. 

Although right to a speedy trial is a personal 
one which may be waived, defendant who was 
extradited, tried and sentenced in another 
state where he served approximately two and 
one-half years in prison did not waive right to 
speedy trial on original indictment in Tennes- 
see where he was indicted prior to extradition 
but not tried until after being returned to state 
where he had made no express waiver as to 
right to speedy trial but merely failed to assert 
such right. Wright v. State, 218 Tenn. 610, 405 
S.W.2d 177, 1966 Tenn. LEXIS 592 (1966). 

Defendant’s right to speedy trial is a personal 
one and may be waived. State ex rel. Lewis v. 
State, 1 Tenn. Crim. App. 535, 447 S.W.2d 42, 
1969 Tenn. Crim. App. LEXIS 289 (Tenn. Crim. 
App. 1969). 

Where indictment was placed on retired 
docket when defendant was convicted under 
second indictment and indictment was rein- 
stated four years later when defendant was 
granted new trial on other charge, defendant 
waived right to raise issue of denial of speedy 
trial by plea of guilty. State ex rel. Lewis v. 
State, 1 Tenn. Crim. App. 535, 447 S.W.2d 42, 
1969 Tenn. Crim. App. LEXIS 289 (Tenn. Crim. 
App. 1969). 

Failure to assert the speedy trial right does 
not operate as a waiver of the right, but it is a 
crucial factor. State v. Baker, 614 S.W.2d 352, 
1981 Tenn. LEXIS 423 (Tenn. 1981). 


42. Jurisdiction. 


43. —Application to States. 

In a proceeding in a state court for the 
alleged violation of a state statute, no constitu- 
tional right can be predicated on U.S. Const. 


Amend. 6 


amend. 6, since U.S. Const. amends. 1-10 are 
binding only on action by the United States, 
and not on the respective states. Raine v. State, 
143 Tenn. 168, 226 S.W. 189, 1920 Tenn. LEXIS 
6 (1920). 

U.S. Const. amend. 6 is made applicable to 
the states through U.S. Const. amend. 14. King 
v. State, 1 Tenn. Crim. App. 137, 4382 S.W.2d 
490, 1968 Tenn. Crim. App. LEXIS 116 (Tenn. 
Crim. App. 1968), cert. denied, 393 U.S. 1085, 
89 S.; Ct. .873, 21 -L. ‘Ed. »2d::779;1969. U.S. 
LEXIS 2521 (1969), cert. denied, King v. Ten- 
nessee, 393 U.S. 1085, 89 S. Ct. 873, 21 L. Ed. 
2d 779, 1969 U.S. LEXIS 2521 (1969). 


44, —Foreign Jurisdiction. 

U.S. Const. amend. 6 does not apply to the 
trial of Americans by consular courts in foreign 
countries. In re Ross, 140 U.S. 453, 11 S. Ct. 
897, 35 L. Ed. 581, 1891 U.S. LEXIS 2479 (U.S. 
May 11, 1891). 


45. —Venue. 

Congress may provide that where an offense 
is committed partly in one district and partly in 
another, a prosecution may be instituted in 
either district. Armour Packing Co. v. United 
States, 209 U.S. 56, 28S. Ct. 428, 52 L. Ed. 681, 
1908 U.S. LEXIS 1738 (1908). 

Persons accused of crimes have no constitu- 
tional right to be tried at the place of their 
residence, and they may be removed to and 
tried in the district where the crime is alleged 
to have been committed. Haas v. Henkel, 216 
U.S. 462, 30S. Ct. 249, 54 L. Ed. 569, 1910 U.S. 
LEXIS 1912 (1910). 

Congress may provide that a trial for con- 
spiracy may be in any state where an overt act 
was performed. Brown v. Elliott, 225 U.S. 392, 
32 S. Ct. 812, 56 L. Ed. 1136, 1912 U.S. LEXIS 
2092 (1912). 

The offense of failing to file a statement 
under the White Slave Traffic Act of June 25, 
1910, ch. 395 (Mason’s U.S. Code, title 18, 
§ 397; U.S.C., title 18, § 397; F.C.A., title 18, 
§ 397) is not a continuing offense which may be 
prosecuted in either of two or more districts. 
United States v. Lombardo, 241 U.S. 73, 36 S. 
Ct. 508, 60 L. Ed. 897, 1916 U.S. LEXIS 1802 
(1916). 

A person who commits a crime in a part of a 
district which is later transferred to another 
district, may be tried in the court of the original 
district if the act of congress so provides. Lewis 
v. United States, 279 U.S. 63, 49 S. Ct. 257, 73 
L. Ed. 615, 1929 U.S. LEXIS 39 (1929). 

Where a co-conspirator met with undercover 
federal agents in the forum district and ar- 
ranged to have the agents pay money to defen- 
dant, an elected state official, to influence leg- 
islation, and funds were subsequently wired 
from the forum district and delivered to defen- 
dant in defendant’s home district, venue in the 
forum district was not improper; aside from the 
initial meeting involving the co-conspirator, de- 
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fendant was aware that the source of the funds 
was the forum district, and thus acts in the 
forum district were not merely prior or prepa- 
ratory to the conspiracy. United States v. 
Crutchfield, 379 F. Supp. 2d 913, 2005 U.S. 
Dist. LEXIS 19514 (W.D. Tenn. July 25, 2005). 


46. Indictment and Presentment. 

Tennessee’s capital sentencing scheme does 
not require that aggravating circumstances be 
included in an indictment. State v. Odom, 137 
S.W.3d 572, 2004 Tenn. LEXIS 452 (Tenn. May 
20, 2004). 


47. —In General. 

The mere existence of a state of war could not 
suspend or change the operation upon the 
power of congress of the guaranties and limita- 
tions of U.S. Const. amend. 6 and U.S. Const. 
amend. 5 as to the nature of an accusation. 
United States v. L. Cohen Grocery Co., 255 U.S. 
81, 41 S. Ct. 298, 65 L. Ed. 516, 1921 US. 
LEXIS 1795, 14 A.L.R. 1045 (1921); Oglesby 
Grocery Co. v. United States, 255 U.S. 108, 41 
S. Ct. 306, 65 L. Ed. 535, 1921 U.S. LEXIS 1801 
(1921). 

Under this provision, the accused has the 
right to be informed with some degree of cer- 
tainty of the crime of which he stands accused 
but the state is not obligated to furnish the 
defendant with its proof. Bosley v. State, 218 
Tenn. 134, 401 S.W.2d 770, 1966 Tenn. LEXIS 
555 (1966). 

Delay of slightly more than six months be- 
tween return of presentments and arrest of 
defendant did not deny defendant right to 
speedy trial in absence of showing of prejudice. 
State v. McCullough, 4 Tenn. Crim. App. 272, 
470 S.W.2d 50, 1971 Tenn. Crim. App. LEXIS 
502 (Tenn. Crim. App. 1971). 

Although the Tennessee supreme court has 
recently said that where constitutional and 
statutory requirements are met, an indictment 
which cites the pertinent statute and uses its 
language will be sufficient to support a convic- 
tion, there is no indication that such relaxation 
of the strict pleading requirements of common 
law go so far as to overturn the mandate that 
the indictment state facts and not mere results 
or conclusions. State v. Clark, 2 S.W.3d 233, 
1998 Tenn. Crim. App. LEXIS 1153 (Tenn. 
Crim. App. 1998). 

An indictment is sufficient to satisfy the 
constitutional guarantees of notice to the ac- 
cused if the indictment contains allegations 
that: (1) Enable the accused to know the accu- 
sation to which an answer is required; (2) 
Furnish the trial court an adequate basis for 
entry of a proper judgment; and (3) Protect the 
accused from a subsequent prosecution of the 
same offense. State v. Hammonds, 30 S.W.3d 
294, 2000 Tenn. LEXIS 547 (Tenn. 2000). 

Because of defendant’s right to fair and rea- 
sonable notice of the charges against defendant 
under U.S. Const. amend. 6, defendant could 
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only be convicted of a crime raised by the 
indictment or which was a lesser included of- 
fense of such crime; since reckless aggravated 
assault was not a lesser included offense, as 
determined by application of the three-part 
Burns test for identifying lesser included of- 
fenses, of the charged crime of attempted sec- 
ond degree murder, defendant could not be 
convicted of reckless aggravated assault. State 
v. Rush, 50 8.W.3d 424, 2001 Tenn. LEXIS 587 
(Tenn. 2001). 

Where the jury found appellant guilty of two 
counts of aggravated vehicular homicide based 
on one prior DUI conviction and a blood alcohol 
level of .20 or more at the time of the present 
offense, appellant succeeded on his challenge of 
the sufficiency of the indictment by arguing 
that it only gave notice that the state sought to 
convict him of aggravated vehicular homicide 
based on two prior DUI offenses; the court 
found that the indictment was misleading and 
deprived the appellant of adequate notice of the 
charges against him in violation of U.S. Const. 

amend. 6. State v. Drake, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 1018 (Tenn. Crim. 
App. Nov. 17, 2004). 


48. —Allegations. 

The prosecution may not satisfy its burdens 
under Tenn. Const. art. I, § 9, U.S. Const. 
amend. 6, Tenn. R. Crim. P. 7(c), simply by 
alleging in a bill of particulars that it is unable 
to give specific dates on which the offenses 
occurred. State v. Byrd, 820 S.W.2d 739, 1991 
Tenn. LEXIS 455 (Tenn. 1991). 

When the state presents proof reflecting the 
existence of more than one offense of the same 
type, and the indictment is not specific as to the 
offense for which the accused is being tried, an 
election is required: (1) To enable the defendant 
to prepare for and make his defense to the 
specific charge; (2) To protect him from double 
jeopardy by individualization of the issue; and 
(3) So that the jury’s verdict may not be a 
matter of choice between offenses with some 
jurors convicting on one offense and others on 
another. State v. Brown, 823 S.W.2d 576, 1991 
Tenn. Crim. App. LEXIS 753 (Tenn. Crim. App. 
1991), questioned, State v. Black, 75 S.W.3d 
422, 2001 Tenn. Crim. App. LEXIS 823, (Tenn. 
Crim. App. Oct. 12, 2001), questioned, State v. 
Ellis, 89 S.W.3d 584, 2000 Tenn. Crim. App. 
LEXIS 783 (Tenn. Crim. App. 2000). 

Indictment failing to allege that either defen- 
dant committed “an overt act in pursuance of 
the conspiracy” rendered all subsequent pro- 
ceedings void, as a conviction upon a charge not 
made would be sheer denial of due process. 
State v. Perkinson, 867 S.W.2d 1, 1992 Tenn. 
Crim. App. LEXIS 747 (Tenn. Crim. App. 1992), 
appeal denied, — S.W.2d —, 1993 Tenn. LEXIS 
35 (Tenn. Feb. 1, 1993). 

In order to comply with the constitutional 
guarantee that an accused be informed of the 
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nature and cause of the accusation, an indict- 
ment must: (1) Provide notice to the accused of 
the offense charged; (2) Provide the court with 
an adequate ground upon which a proper judg- 
ment may be entered; and (3) Provide the 
defendant with protection against double jeop- 
ardy. Wyatt v. State, 24 S.W.3d 319, 2000 Tenn. 
LEXIS 431 (Tenn. 2000). 

Indictment charging defendant was suffi- 
ciently specific to alert him of the need to 
defend against the charge of rape of a child and 
to prevent further charges which would violate 
double jeopardy where there was no question 
that the victim was under the age of thirteen at 
the time of the offense. Additionally, the victim 
asserted only a single sexual act, and defen- 
dant’s entire defense was that he had never 
lived in a mobile home with a bathroom such as 
that described by the victim; the defense was 
not that he had not lived in such a mobile home 
only during February 1996. State v. Whatley, — 
S.W.3d —, 2004 Tenn. Crim. App. LEXIS 1135 
(Tenn. Crim. App. Dec. 22, 2004), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 461 
(Tenn. May 9, 2005). 

Indictment clearly satisfied the overriding 
purpose of providing notice to the inmate of the 
offenses with which he was charged although it 
failed to set forth certain facts such as how he 
attempted to commit first-degree murder and 
what type of weapon he may have used, and the 
language of the indictment alleged a criminal 
act and was sufficient to notify the inmate of 
the accused crime, to confer jurisdiction upon 
the trial court, and to protect against double 
jeopardy. Pendergrass v. Myers, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 184 (Tenn. Crim. 
App. Mar. 1, 2005). 

In a rape, burglary, and robbery case, defen- 
dant was not entitled to habeas relief for the 
failure of the underlying indictment to charge 
offenses as the content of each indictment suf- 
ficiently apprised him of the nature of the 
charges against him so as to enable the entry of 
proper judgments and to protect against double 
jeopardy. Among other things, each indictment 
made specific reference to the applicable stat- 
ute, provided the date of the offense, and iden- 
tified the name of the victim, which was 
enough. Edwards v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 197 (Tenn. Crim. App. 
Mar. 7, 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 753 (Tenn. Aug. 29, 2005). 

Dismissal of defendant’s indictment was im- 
proper where the incorrect offense date did not 
deprive defendant of adequate notice of the 
charge against him. The indictment contained 
the correct offense date for the last three counts 
of the indictment and the language of the 
indictment was not misleading. State v. Cash, 
—§.W.3d —, 2005 Tenn. Crim. App. LEXIS 477 
(Tenn. Crim. App. May 18, 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 986 
(Tenn. Oct. 31, 2005). 
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Indictment of defendant for first degree mur- 
der was sufficient under U.S. Const. amend. 6 
and Tenn. Const. art. I, § 9, where it named 
defendant and informed him that he was 
charged with first degree murder. More specifi- 
cally, it charged premeditated murder of the 
victim on a date certain in violation of the 
specified statute. State v. Copeland, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 916 (Tenn. 
Crim. App. Aug. 22, 2005), affd on other 
grounds, — S.W.3d —, 2007 Tenn. LEXIS 502 
(Tenn. May 23, 2007). 

Indictment charged that defendant did, dur- 
ing a stated time period in a specific county, 
unlawfully and feloniously kill and murder the 
victim during the perpetration of a robbery; 
thus, the indictment, upon which defendant’s 
felony murder conviction was based, met both 
the constitutional and statutory requirements 
and was sufficient to vest jurisdiction in the 
trial court. Pounds v. Myers, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 783 (Tenn. Crim. App. 
July 28, 2005). 

Defendant’s convictions for attempted first- 
degree murder and aggravated assault were 
the same for double jeopardy purposes because 
they were one continuous act, and therefore the 
conviction for aggravated assault should be 
merged into the conviction for attempted mur- 
der; defendant was indicted for, and convicted 
by the jury of, aggravated assault based upon 
the serious bodily injury he inflicted on the 
victim when he stabbed her. State v. Fleming, 
—§.W.3d —, 2007 Tenn. Crim. App. LEXIS 189 
(Tenn. Crim. App. Feb. 27, 2007). 


49. —Elements. 

U.S. Const. amend. 6 does not require that an 
indictment for sending obscene matter through 
the mail should set out the language in detail, 
so long as it is sufficient to inform the accused of 
the nature of the charge. Rosen v. United 
States, 161 U.S. 29, 16S. Ct. 434, 40 L. Ed. 606, 
1896 U.S. LEXIS 2135 (1896). 

In the absence of a demand for a bill of 
particulars, an indictment charging that ac- 
cused knowingly violated the United States 
laws by depositing, upon a day named, in a post 
office named, a letter of such indecent character 
as to make is unfit to be set forth, enclosed in an 
envelope bearing definite address, is sufficient. 
Bartell v. United States, 227 U.S. 427, 33 S. Ct. 
383, 57 L. Ed. 583, 1918 U.S. LEXIS 2315 
(1918). 

An indictment or presentment must provide 
a defendant with notice of the offense charged, 
provide the court with an adequate ground 
upon which a proper judgment may be entered, 
and provide the defendant with protection 
against double jeopardy. State v. Byrd, 820 
S.W.2d 739, 1991 Tenn. LEXIS 455 (Tenn. 
1991). 

If the state is unable to give even an approxi- 
mate time of the alleged offense by means of 
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descriptive reference, a conviction may never- 
theless be affirmed if in the course of the trial it 
does not appear that the defendant’s defense 
has been hampered by the lack of specificity. 
However, a conviction must be reversed if trial 
testimony establishes that the state had in its 
possession additional information that could 
have helped pinpoint the nature, time, or place 
of the offense, and withheld that information 
from the defendant. State v. Byrd, 820 S.W.2d 
739, 1991 Tenn. LEXIS 455 (Tenn. 1991). 

An indictment charging aggravated rape in 
violation of § 39-13-502 met constitutional re- 
quirements of notice and form and was valid, 
even though it failed to allege a culpable men- 
tal state. State v. Hill, 954 S.W.2d 725, 1997 
Tenn. LEXIS 524 (Tenn. 1997). 

An indictment for aggravated assault which 
does not specifically allege the theory by which 
the state intended to establish the second ele- 
ment of the offense, commission of an assault, is 
sufficient so long as the indictment both pro- 
tects the accused’s constitutional rights to no- 
tice and satisfies the requirements imposed by 
statute. State v. Hammonds, 30 S.W.3d 294, 
2000 Tenn. LEXIS 547 (Tenn. 2000). 

In defendant’s drug case, although the trial 
court erred in permitting the State to amend 
the indictment after jeopardy attached to delete 
the words “and, or deliver,” the error was harm- 
less. Defendant was clearly provided with 
ample notice of the offense charged, including 
the facts constituting the offense, the name of 
defendant, the date of the alleged offense, the 
amount and type of substance sold, and the 
statute violated. State v. Lindsey, 208 S.W.3d 
432, 2006 Tenn. Crim. App. LEXIS 328 (Tenn. 
Crim. App. 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 731 (Tenn. Aug. 21, 2006). 


50. —Grand Jury. 

The presentment of an indictment by the 
grand jury in a body is not demanded by the 
requirements of U.S. Const. amend. 6. Breese & 
Dickerson v. United States, 226 U.S. 1, 33S. Ct. 
1, 57 L. Ed. 97, 1912 U.S. LEXIS 2126 (1912). 

A witness, summoned to testify before a fed- 
eral grand jury making inquiry concerning sup- 
posed violations of the criminal code, may not 
raise the question of the unconstitutionality of 
the act in justification of his refusal to recognize 
the jurisdiction of the grand jury to require him 
to testify. Blair v. United States, 250 U.S. 273, 
39 S. Ct. 468, 63 L. Ed. 979, 1919 U.S. LEXIS 
1744 (1919). 

Defendant could not be prosecuted for perju- 
rious testimony before a grand jury, where 
defendant was unaware that he had been se- 
cretly indicted and the government was using 
the grand jury proceedings to elicit information 
from the defendant on the subject matter of the 
secret indictments, since such proceedings con- 
stituted an abuse of process which violated both 
defendant’s right to counsel and his right to due 
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process. United States v. Doss, 563 F.2d 265, 
1977 U.S. App. LEXIS 11427 (6th Cir. 1977). 


51. —Guilty Pleas. 

The determination of whether or not a guilty 
plea represents a voluntary and intelligent 
choice on the part of a defendant must be made 
by considering the relevant circumstances sur- 
rounding the entry of the plea. Osborne v. 
Thompson, 481 F. Supp. 162, 1979 U.S. Dist. 
LEXIS 13421 (M.D. Tenn. 1979), aff'd, 610 F.2d 
461, 1979 U.S. App. LEXIS 9482 (6th Cir. Tenn. 
1979), affd, Osborne v. Thompson, 610 F.2d 
461, 1979 U.S. App. LEXIS 9482 (6th Cir. Tenn. 
1979). 

For a guilty plea to be valid it must represent 
a voluntary and intelligent choice among the 
alternative courses of action open to the defen- 
dant. Osborne v. Thompson, 481 F. Supp. 162, 
1979 U.S. Dist. LEXIS 138421 (M.D. Tenn. 
1979), affd, 610 F.2d 461, 1979 U.S. App. 
LEXIS 9482 (6th Cir. Tenn. 1979), affd, Os- 
borne v. Thompson, 610 F.2d 461, 1979 U.S. 
App. LEXIS 9482 (6th Cir. Tenn. 1979). 

Just as a defendant may not be forced to 
stand trial if he is not mentally competent, such 
a defendant cannot enter a valid guilty plea. 
Osborne v. Thompson, 481 F. Supp. 162, 1979 
U.S. Dist. LEXIS 13421 (M.D. Tenn. 1979), 
affd, 610 F.2d 461, 1979 U.S. App. LEXIS 9482 
(6th Cir. Tenn. 1979), affd, Osborne v. Thomp- 
son, 610 F.2d 461, 1979 U.S. App. LEXIS 9482 
(6th Cir. Tenn. 1979). 

Given the detailed allegations in the indict- 
ments, the contents of the petition for waiver 
signed by the defendant, in which he stated he 
had read the indictment and had been advised 
by his attorney, and the statement of the 
charges and the stipulated evidence thereon 
provided by the state during the guilty plea 
hearing, there was ample evidence from which 
the trial court could conclude that the defen- 
dant had sufficient notice of the offenses. Bryan 
v. State, 848 S.W.2d 72, 1992 Tenn. Crim. App. 
LEXIS 679 (Tenn. Crim. App. 1992). 

There is no constitutional requirement that a 
trial court, in litany fashion, explain each ele- 
ment of every offense to which an accused is 
pleading guilty. Bryan v. State, 848 S.W.2d 72, 
1992 Tenn. Crim. App. LEXIS 679 (Tenn. Crim. 
App. 1992). 

The entry of a guilty plea to avoid a death 
sentence or the risk of greater punishment does 
not, standing alone, make a plea involuntary. 
Hicks v. State, 983 S.W.2d 240, 1998 Tenn. 
Crim. App. LEXIS 416 (Tenn. Crim. App. 1998), 
application denied, — S.W.3d —, 1998 Tenn. 
LEXIS 653 (Tenn. 1998). 

Defendant’s inability to understand the con- 
cepts of “best interests” and “Alford plea”, and 
his inability to follow the discussion between 
counsel and the bench did not render counsel 
ineffective nor defendant’s plea involuntary. 
Hicks v. State, 983 S.W.2d 240, 1998 Tenn. 
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Crim. App. LEXIS 416 (Tenn. Crim. App. 1998), 
application denied, — S.W.3d —, 1998 Tenn. 
LEXIS 653 (Tenn. 1998). 

Petitioner’s guilty pleas were knowing and 
voluntary where he was fully advised of his 
rights by the trial court and counsel, he told the 
trial court that he fully understood his rights 
and that he was entering his plea voluntarily 
and free from threats or coercion, and he un- 
derstood that he would be serving a thirty-one 
year sentence. Skipper v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 244 (Tenn. Crim. 
App. Mar. 15, 2005). 

Post-conviction relief was properly denied in 
a case related to DUI because petitioner did not 
suffer prejudice from counsel’s representation 
or enter an unknowing and unintelligent guilty 
plea, as the transcript from the plea hearing 
revealed that the trial court carefully and cor- 
rectly informed petitioner regarding his consti- 
tutional rights and specifically asked if he un- 
derstood that he was waiving those rights by 
pleading guilty, and petitioner responded in the 
affirmative, and petitioner also acknowledged 
that he was satisfied with counsel’s represen- 
tation. King v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 892 (Tenn. Crim. App. Aug. 
18, 2005). 

Post-conviction relief was properly denied in 
a case related to DUI because counsel was not 
ineffective, as trial counsel testified that she 
met with petitioner and discussed not only the 
discovery materials, but the plea offer and the 
ramifications of pleading guilty, and also that it 
was petitioner’s idea to plead guilty to the 
driving related offenses, but to plead nolo con- 
tendere to the theft offenses because he felt 
that the evidence was not as strong. King v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 892 (Tenn. Crim. App. Aug. 18, 2005). 


52. Evidence and Witnesses. 

In a drug case, defendant’s due process rights 
were not violated where, even if the State had 
been shown to have suppressed “NCIC” data, 
defendant had demonstrated neither the mate- 
riality of the information sought nor that it 
would have been favorable to the accused. Spe- 
cifically, she failed to show that any criminal 
history information on a witness existed, other 
than the known conviction of passing a worth- 
less check, and there was no basis for conclud- 
ing that any “NCIC” report would have offered 
additional grounds to impeach the witness. 
State v. Overholt, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 48 (Tenn. Crim. App. Jan. 
21, 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 490 (Tenn. May 23, 2005). 


53. —Right to Testify. 

The right of a criminal defendant to testify is 
fundamental and constitutionally guaranteed 
by U.S. Const. art. 6, Tenn. Const. art. I, § 9, 
and U.S. Const. amends. 5 and 14. Momon v. 
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State, 18 S.W.3d 152, 1999 Tenn. LEXIS 581 
(Tenn. 1999). 

The right of a criminal defendant to testify 
must be personally waived by the criminal 
defendant. Momon v. State, 18 S.W.3d 152, 
1999 Tenn. LEXIS 581 (Tenn. 1999). 

Trial courts should employ the procedural 
guidelines set forth by the Tennessee supreme 
court to ensure that a criminal defendant per- 
sonally waives the right to testify. Momon v. 
State, 18 S.W.3d 152, 1999 Tenn. LEXIS 581 
(Tenn. 1999). 

By unilaterally deciding not to call the defen- 
dant as a witness, counsel deprived the defen- 
dant of his right to testify. Momon v. State, 18 
S.W.3d 152, 1999 Tenn. LEXIS 581 (Tenn. 
1999). 

Criminal defendants have the right to testify 
and that right is a fundamental right which 
must be personally waived; to ensure that the 
defendant’s right has been personally waived, 
procedural guidelines exist that call for defense 
counsel to request a jury-out hearing to demon- 
strate that the defendant’s waiver of the right 
to testify has been knowingly, intelligently, and 
voluntarily made and the trial judge has a duty 
to ensure that a criminal defendant personally 
waives the right to testify. State v. Vaughan, 
144 §.W.3d 391, 2003 Tenn. Crim. App. LEXIS 
1104 (Tenn. Crim. App. 2003). 

Where a criminal defendant asserted that he 
wanted to testify, and where the state put on no 
proof that refuted the defendant’s testimony 
that he did not personally waive his right to 
testify, that right was violated; moreover, the 
violation of that right was not harmless where 
defendant’s version of events was supported by 
other proof at trial, there was no evidence 
submitted that contradicted defendant’s ver- 
sion of the events, and his version of the events 
contradicted the state’s circumstantial proof of 
the case against him. The failure of the jury to 
hear defendant’s version may have contributed 
to the finding that he was guilty of murder and 
aggravated arson and reversal of those convic- 
tions and remand for a new trial were ordered. 
State v. Vaughan, 144 S.W.3d 391, 2003 Tenn. 
Crim. App. LEXIS 1104 (Tenn. Crim. App. 
2003). 

Although a criminal defendant’s right to tes- 
tify is a fundamental constitutional right, vio- 
lation of that right is subject to constitutional 
harmless error analysis, meaning that the bur- 
den is on the state to prove that the constitu- 
tional right violation is harmless beyond a 
reasonable doubt. Factors impacting upon the 
harmless error analysis include: (1) The impor- 
tance of the defendant’s testimony to the de- 
fense case; (2) The cumulative nature of the 
defendant’s testimony; (3) The presence or ab- 
sence of evidence corroborating or contradicting 
the defendant on material points; and (4) The 
overall strength of the prosecution’s case; these 
four factors are merely instructive and not 
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exclusive considerations. State v. Vaughan, 144 
S.W.3d 391, 2003 Tenn. Crim. App. LEXIS 1104 
(Tenn. Crim. App. 2003). 

Defendant’s conviction for premeditated 
first-degree murder and his subsequent sen- 
tence to death were both proper because the 
waiver of his right to testify at his sentencing 
hearing was knowing, intelligent, and volun- 
tary as required by the United States constitu- 
tion and Tenn. Const. art. I, §§ 8, 9, and 16; the 
appellate court rejected defendant’s argument 
that he was not sufficiently advised of the 
salient consequences of exercising his funda- 
mental constitutional right to testify. State v. 
Rimmer, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 986 (Tenn. Crim. App. Dec. 15, 2006). 


54. —Right to Confront. 

An inspection of the scene of a homicide made 
by the trial judge in the presence of counsel for 
the accused but in the absence of accused was 
not error. Valdez v. United States, 244 U.S. 432, 
37S. Ct. 725, 61 L. Ed. 1242, 1917 U.S. LEXIS 
1655 (1917). 

The right of confrontation was a common law 
right having recognized exceptions and the 
purpose of the provisions to that effect as con- 
tained in U.S. Const. amend. 6 was to preserve 
the common law right but not to broaden it or to 
remove the exceptions. State ex rel. Byrd v. 
Bomar, 214 Tenn. 476, 381 S.W.2d 280, 1964 
Tenn. LEXIS 496 (Tenn. July 15, 1964). 

Where defendant complained of illness and 
refused to leave his jail cell to attend his trial, it 
was harmless error beyond a reasonable doubt 
for the trial court to conduct any of the defen- 
dant’s trial in his absence where the total 
evidence of defendant’s guilt was completely 
convincing, where no evidence damaging to 
defendant was introduced in his absence, and 
where defendant’s counsel was present and 
found no need for cross-examination of wit- 
nesses. Stone v. State, 521 S.W.2d 597, 1974 
Tenn. Crim. App. LEXIS 255 (Tenn. Crim. App. 
1974). 

Where prosecution witness was held in pro- 
tective custody until he was called to testify by 
the state and was then released due to exhaus- 
tion of funds and lack of facilities in spite of 
defendant’s request that the witness be re- 
tained in protective custody so that he might be 
recalled by defendant for purposes of impeach- 
ing his credibility, the trial judge should not 
have measured or limited constitutional re- 
quirements in terms of dollar considerations, 
but in the instant case no prejudice resulted to 
defendant as the jury was made aware of wit- 
ness’s prior inconsistent testimony which was 
the basis of the impeachment. Armstrong v. 
State, 555 S.W.2d 870, 1977 Tenn. Crim. App. 
LEXIS 302 (Tenn. Crim. App. 1977), cert. de- 
nied, 435 U.S. 904, 98 S. Ct. 1450, 55 L. Ed. 2d 
495, 1978 U.S. LEXIS 949 (1978), cert. denied, 
Tennessee v. Armstrong, 435 U.S. 904, 98 S. Ct. 
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1450, 55 L. Ed. 2d 495, 1978 U.S. LEXIS 949 
(1978). 

It is only the name of a witness known to the 
prosecution whose testimony might tend to 
exculpate an accused person that the constitu- 
tion requires to be disclosed. Houston v. Lane, 
501 F. Supp. 5, 1978 U.S. Dist. LEXIS 14795 
(E.D. Tenn. 1978), affd without opinion, 636 
F.2d 1217, 1980 U.S. App. LEXIS 13343 (6th 
Cir. Tenn. 1980), affd, Houston v. Lane, 636 
F.2d 1217, 1980 U.S. App. LEXIS 13343 (6th 
Cir. Tenn. 1980), cert. denied, Houston v. Lane, 
450 U.S. 1003, 101 S. Ct. 1714, 68 L. Ed. 2d 
207, 1981 U.S. LEXIS 1417 (1981). 

Although a witness who has received a fresh 
complaint from the victim in certain crimes 
should be allowed to testify that such a com- 
plaint was made, the witness should not be 
allowed to give details of the complaint when 
the victim does not testify; this proscription of 
the details especially excludes the identifica- 
tion of the accused by the victim. State v. 
Williams, 598 S.W.2d 830, 1980 Tenn. Crim. 
App. LEXIS 313 (Tenn. Crim. App. 1980). 

U.S. Const..amend. 6 does not require that 
defendants be given an opportunity for cross- 
examination on the same day of direct exami- 
nation. State v. Hodge, 642 S.W.2d 740, 1982 
Tenn. Crim. App. LEXIS 465 (Tenn. Crim. App. 
1982). 

The federal constitutional right of the appli- 
cant in his criminal trial to due process by 
presenting his own witnesses was violated 
when he was deprived in his criminal trial by 
the state of Tennessee of his right to a fair 
opportunity to defend himself against its accu- 
sation. Hill v. Rose, 579 F. Supp. 1080, 1983 
U.S. Dist. LEXIS 16434 (M.D. Tenn. 1983). 

The state’s interest in a separate criminal 
investigation is not justification for abridge- 
ment of defendant’s right to confront the wit- 
nesses against him. United States v. Pritchett, 
699 F.2d 317, 1983 U.S. App. LEXIS 30767 (6th 
Cir. 1983). 

The confrontation clause guarantees the de- 
fendant a face-to-face meeting and the right to 
cross-examine any individual who testifies 
against the defendant. United States v. Nanny, 
745 F. Supp. 475, 1989 U.S. Dist. LEXIS 17073 
(M.D. Tenn. 1989). 

The Tenn. Const. art. I, § 9, and U.S. Const. 
amend. 14, prohibit proof of an essential ele- 
ment of a crime in a criminal prosecution by the 
admission of evidence that violates the right to 
confront and cross-examine adverse witnesses. 
State v. Wade, 863 S.W.2d 406, 1993 Tenn. 
LEXIS 358 (Tenn. 1993). 

In a rape prosecution, the trial court’s restric- 
tions on cross-examination of the victim and on 
defendant’s presentation of evidence relative to 
her bias and motive to fabricate violated his 
right to confrontation. State v. Reid, 882 S.W.2d 
423, 1994 Tenn. Crim. App. LEXIS 317 (Tenn. 
Crim. App. 1994). 
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Defendant’s right to confront witnesses was 
not violated by the failure of the state to dis- 
close an agreement to pay an inmate to produce 
a witness to defendant’s incriminating state- 
ments since the inmate did not testify and his 
credibility was not an issue at the trial. Hart- 
man v. State, 896 S.W.2d 94, 1995 Tenn. LEXIS 
71 (Tenn. 1995). 

Exclusion of the type of evidence required to 
be excluded by the rape shield provision, Tenn. 
R. Evid. 412, did not deny defendant’s constitu- 
tional right to present evidence and confront 
witnesses. State v. Sheline, 955 S.W.2d 42, 1997 
Tenn. LEXIS 496 (Tenn. 1997). 

Confrontation means more than being al- 
lowed to confront the witness physically; it 
includes the right to effective cross-examina- 
tion. State v. Moss, 13 S.W.3d 374, 1999 Tenn. 
Crim. App. LEXIS 527 (Tenn. Crim. App. 1999). 

Where the state’s witness was granted a 
reduction in bond and a reduction in charge, 
defendant’s counsel should have been allowed 
to examine witness to determine what caused 
witness to have a change of heart and testify; 
the trial court’s refusal to allow such examina- 
tion violated the defendant’s right to confron- 
tation under U.S. Const. amend. 6. State v. 
Sayles, 49 S.W.3d 275, 2001 Tenn. LEXIS 537 
(Tenn. 2001). 

In defendant’s attempted second degree mur- 
der case, the exclusion of a witness’ statement 
did not deprive defendant of his right to present 
a defense, because the statement was not criti- 
cal to the defense, the information contained in 
the statement was included in the direct testi- 
mony of another witness, and because of that 
testimony, the content of the statement would 
have been cumulative of other evidence. State 
v. Burns, — S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 807 (Tenn. Crim. App. Sept. 21, 2004). 

The confrontation clause does not apply to 
sentencing proceedings and defendant cross- 
examined the witnesses at trial; therefore, the 
former testimony of the witnesses was admis- 
sible. State v. Stephenson, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 208 (Tenn. Crim. App. 
Mar. 9, 2005), aff'd, 195 S.W.3d 574, 2006 Tenn. 
LEXIS 454 (Tenn. 2006). 

Confrontation clause error was harmless 
where the unavailable witness’s statement did 
not directly implicate defendant, the court gave 
a limiting instruction, an eyewitness identified 
defendant from a photographic array and again 
at trial, and fingerprint evidence placed defen- 
dant at the scene. State v. Gomez, 163 S.W.3d 
632, 2005 Tenn. LEXIS 350 (Tenn. Apr. 15, 
2005), rehearing denied, 163 S.W.3d 632, 2005 
Tenn. LEXIS 473 (Tenn. May 18, 2005), va- 
cated, — U.S. —, 1275S. Ct. 1209, 167 L. Ed. 2d 
36, 2007 U.S. LEXIS 1852 (U.S. 2007). 

Unavailable witness’ testimony from defen- 
dant’s preliminary hearing could be introduced 
at trial where the motive to cross-examine the 
witness was the same because the purpose of 
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the testimony at the preliminary hearing and 
at trial was to demonstrate defendant’s involve- 
ment in the robbery and murder. In addition, 
because the witness was unavailable and de- 
fendant had the opportunity to cross-examine 
him at the preliminary hearing, defendant’s 
right to confrontation was not violated. State v. 
McGowen, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 913 (Tenn. Crim. App. Aug. 18, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
1228 (Tenn. 2005). 

In his murder case, the petitioner’s inability 
to cross-examine a witness was harmless be- 
yond a reasonable doubt because the record 
reflected that overwhelming proof was pre- 
sented at trial implicating the petitioner as the 
murderer. Specifically, the evidence established 
that the petitioner brandished a weapon at the 
victim, that he accused the victim of stealing 
his jewelry, and that the petitioner chased the 
victim to the back of the residence and threat- 
ened to kill the victim’s mother if the victim did 
not come out. Barnes v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 981 (Tenn. Crim. 
App. Sept. 2, 2005), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 66 (Tenn. 2006). 

In a murder case, defendant’s confrontation 
rights were not violated by the admission of an 
expert’s testimony where the expert testified 
that the procedures for DNA testing were gen- 
erally accepted within the scientific community 
as reliable, she routinely supervised the tests 
performed by the laboratory technicians, she 
was justified in her reliance on the procedures 
performed by the laboratory technician, and 
the laboratory reports contained the particular- 
ized guaranties of trustworthiness to keep 
them from violating a defendant’s rights under 
the confrontation clause. Additionally, the de- 
fense was able to thoroughly cross-examine the 
expert as to the samples, procedures, safe- 
guards and results reached in the present case. 
State v. Lewis, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 237 (Tenn. Crim. App. Mar. 15, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 857 (Tenn. Sept. 25, 2006). 

In a murder case, a court properly allowed 
the State to admit prior testimony of a deceased 
police officer because defendant had opportu- 
nity to cross-examine him at the preliminary 
hearing, the cross-examination was thorough 
and revealed weaknesses in the officer’s state- 
ments, and any mistakes or misstatements 
contained in the testimony went to the weight 
of the testimony, not its admissibility. State v. 
Works, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 414 (Tenn. Crim. App. May 26, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
1063 (Tenn. Nov. 6, 2006). 

In defendant’s aggravated rape case, defen- 
dant’s confrontation rights were not violated 
because before the victim spoke with the nurse, 
she had been discussing her rape in a medical 
context, and medical purposes were the nurse’s 
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motivation for asking the victim about the rape; 
the victim’s statement was made for medical 
not testimonial purposes, and the victim was 
not acting as a witness when she spoke with the 
nurse. State v. Cannon, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 994 (Tenn. Crim. App. 
Dec. 27, 2006). 

In defendant’s aggravated rape case, al- 
though the trial court erred by allowing officers 
to testify regarding their conversations with 
the victim because they spoke with the victim 
in order to learn about past conduct and not in 
order to address an instantaneous emergency, 
the error was harmless; the statements at issue 
only established that the victim was raped, 
which was not a point of contention as defen- 
dant only contested his identity as the perpe- 
trator of the crime. State v. Cannon, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 994 (Tenn. 
Crim. App. Dec. 27, 2006). 

Defendant’s U.S. Const. amend. 6 confronta- 
tion right was not violated in his criminal trial 
because the introduction of another individu- 
al’s out-of-court statements during the state’s 
redirect examination of a sergeant was not 
erroneous since defense counsel, on cross-ex- 
amination, had selected only those statements 
that tended to diminish defendant’s role in the 
robbery and murder and the jury was left with 
an unfavorable inference against the state. 
State v. Childress, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 995 (Tenn. Crim. App. Dec. 
27, 2006). 

In a rape of a child case, defendant’s confron- 
tation rights were not violated by the admission 
of a videotaped interview of the child because 
although the questioning of the victim was 
performed by a surrogate of the police, defen- 
dant had prior to the introduction of the video 
cross-examined the victim and could have re- 
called the victim for examination as to the 
content of the recording; the facts did not 
present an occasion of unavailability which 
called for the confrontation protections afforded 
by Crawford. State v. Neese, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 1023 (Tenn. Crim. 
App. Dec. 15, 2006), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 392 (Tenn. Apr. 23, 2007). 

Defendant’s confrontation rights were not 
violated by the admission of a transcript of the 
victim’s preliminary hearing testimony be- 
cause, at the hearing, defendant thoroughly 
questioned the victim about his activities on 
the night of the crime and why he had a large 
amount of money with him; even if the admis- 
sion of the victim’s preliminary hearing testi- 
mony violated defendant’s right to confronta- 
tion, the error was harmless because less than 
two hours after the robbery, defendant was 
arrested with over one thousand three hundred 
dollars in his pocket, and he admitted to officers 
that he robbed and cut the victim. State v. Sims, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 142 
(Tenn. Crim. App. Feb. 15, 2007), appeal de- 
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nied, — S.W.3d —, 2007 Tenn. LEXIS 605 
(Tenn. June 25, 2007). 


55. ——Test. 

A prosecutor wishing to introduce evidence 
that would normally infringe on a defendant’s 
confrontation rights must satisfy a tripartite 
test: (1) Use of the evidence must be necessary; 
(2) The evidence must carry its own indicia of 
reliability; and (3) The evidence must not be 
crucial or devastating. State v. Armes, 607 
S.W.2d 234, 1980 Tenn. LEXIS 507 (Tenn. 
1980). 


56. ——State’s Witnesses. 

An accused has a right to explore on cross- 
examination promises of leniency to a prosecu- 
tion witness to show a motive for testifying 
falsely for the state; undue restriction of this 
right may violate a defendant’s right to con- 
frontation. State v. Smith, 893 S.W.2d 908, 
1994 Tenn. LEXIS 278 (Tenn. 1994), rehearing 
denied, 893 S.W.2d 908, 1995 Tenn. LEXIS 48 
(Tenn. 1995), cert. denied, 516 U.S. 829, 116 S. 
Ct. 99, 133 L. Ed. 2d 58, 1995 U.S. LEXIS 5601 
(1995). 

Defendant’s confrontation rights were not 
violated by admission of DNA expert’s testi- 
mony even though some portions of the testing 
were conducted by other persons in expert’s 
laboratory. State v. Kennedy, 7 S.W.3d 58, 1999 
Tenn. Crim. App. LEXIS 136 (Tenn. Crim. App. 
1999): 

The admission of an expert’s opinion based 
on hearsay evidence not in itself admissible 
does not violate the confrontation clause of 
either the United States or Tennessee constitu- 
tions so long as the expert providing the opinion 
is available for cross-examination. State v. 
Kennedy, 7 S.W.3d 58, 1999 Tenn. Crim. App. 
LEXIS 136 (Tenn. Crim. App. 1999). 

In a murder case, defendant was not entitled 
to relief on his allegations of a violation of his 
confrontation rights by the trial court’s refusal 
to allow him to impeach an eyewitness with the 
testimony of another witness about an alleged 
threat, because defendant never proffered the 
testimony of the other witness. State v. Page, — 
S.W.3d —, 2004 Tenn. Crim. App. LEXIS 753 
(Tenn. Crim. App. Aug 26, 2004), rev’d, 184 
S.W.3d 223, 2006 Tenn. LEXIS 37 (Tenn. 2006). 

In a probation revocation proceeding, the 
defendant’s right to confrontation was violated 
by the admission of an unauthenticated Ten- 
nessee bureau of investigation crime laboratory 
report, because he was unable to cross-examine 
the lab technician who conducted the tests 
confirming that the white powder substance 
found in his house was cocaine. However, in 
light of the incriminating evidence against the 
defendant, the error was harmless. State v. 
Gribbins, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 507 (Tenn. Crim. App. June 14, 2006). 

Trial court did not err in preventing defen- 
dant from introducing the videotaped prior 
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inconsistent statements of a state witness be- 
cause the introduction of the extrinsic evidence 
would have been cumulative and unnecessary, 
as the witness did not deny the inconsistencies 
in his statements; the witness was asked about 
his two statements to the police and his testi- 
mony at the preliminary hearing and he admit- 
ted that his trial testimony differed from his 
previous accounts. Defendant’s assertion that 
he was denied his right of confrontation by not 
being allowed complete cross-examination of 
the witness was without merit because the 
record clearly indicated that defendant was 
allowed to fully cross-examine the witness re- 
garding his various recollections of the inci- 
dent. State v. Long, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 161 (Tenn. Crim. App. Feb. 
23, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 479 (Tenn. May 14, 2007). 


57. ——Nontestifying Witnesses. 

If parties keep witnesses away, they cannot 
complain when their evidence is supplied in a 
lawful manner. Reynolds v. United States, 98 
U.S. 145, 25 L. Ed. 244, 1878 U.S. LEXIS 1374 
(1878). 

Failure of state to call as witnesses all per- 
sons listed on indictment to be summoned did 
not violate constitutional right of accused to 
meet witnesses face to face. State ex rel. Byrd v. 
Bomar, 214 Tenn. 476, 381 S.W.2d 280, 1964 
Tenn. LEXIS 496 (Tenn. July 15, 1964). 

Where there was no showing of prejudice, 
absence and failure to testify of person who 
signed warrants charging defendant with forg- 
ery because of illness of such person did not 
violate defendant’s constitutional right to meet 
witnesses face to face. Briggs v. State, 3 Tenn. 
Crim. App. 471, 463 S.W.2d 161, 1970 Tenn. 
Crim. App. LEXIS 466 (1970), cert. denied, 400 
U.S. 997, 91S. Ct. 473, 27 L. Ed. 2d 447, 1971 
U.S. LEXIS 3528 (1971), cert. denied, Briggs v. 
Tennessee, 400 U.S. 997, 91 S. Ct. 473, 27 L. 
Ed. 2d 447, 1971 U.S. LEXIS 3528 (1971). 

Where a witness was equally available to 
both the defendant and the state in a first 
degree murder trial and the witness was not 
called by the state, but, as the result of objec- 
tion raised by defense counsel, information re- 
ceived from the witness was brought indirectly 
in the testimony of another prosecution wit- 
ness, the failure of the state to produce the 
witness did not deny the defendant his consti- 
tutional right to confront the witnesses against 
him. Wright v. State, 512 S.W.2d 650, 1974 
Tenn. Crim. App. LEXIS 290 (Tenn. Crim. App. 
1974). 

A witness is not “unavailable” for purposes of 
the exception to the confrontation requirement 
unless the prosecution has made a good-faith 
effort to obtain his presence at trial. United 
States v. Quinn, 901 F.2d 522, 1990 U.S. App. 
LEXIS 6166 (6th Cir. 1990). 

If the informant is a material witness to the 
offense for which the accused is being pros- 
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ecuted, and might be in a position to assist the 
defense in countering the accusation, and the 
state refuses to disclose his identity, then the 
defendant is effectively deprived of the impor- 
tant right to have his witnesses. The disclosure 
of the informant’s identity may be presumed to 
be relevant and helpful to the defense or, at 
least, essential to a fair determination of the 
cause. State v. Brown, 823 S.W.2d 576, 1991 
Tenn. Crim. App. LEXIS 753 (Tenn. Crim. App. 
1991), questioned, State v. Black, 75 S.W.3d 
422, 2001 Tenn. Crim. App. LEXIS 8283, (Tenn. 
Crim. App. Oct. 12, 2001), questioned, State v. 
Ellis, 89 S.W.3d 584, 2000 Tenn. Crim. App. 
LEXIS 783 (Tenn. Crim. App. 2000). 

Victim’s statements to two witnesses, her 
sister and her cousin, regarding defendant’s 
prior threats and attempts on her life were 
non-testimonial in nature for confrontation 
clause purposes because an objective witness 
would not reasonably believe that the victim’s 
statements were made when she was acting as 
a witness against defendant, or made for use in 
a future legal proceeding. Instead, the victim 
was voicing her concerns to members of her 
family relating that defendant had just tried to 
hurt her. State v. Long, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 161 (Tenn. Crim. App. 
Feb. 23, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 479 (Tenn. May 14, 2007). 


58. —-—Codefendants. 

Where two codefendants testified freely at 
trial and were cross-examined by counsel for 
third codefendant and where court instructed 
jury not to consider earlier extrajudicial state- 
ments by first two codefendants as against the 
third, right of third codefendant to confronta- 
tion of witnesses was not infringed. Davis v. 
State, 1 Tenn. Crim. App. 479, 445 S.W.2d 933, 
1969 Tenn. Crim. App. LEXIS 336 (Tenn. Crim. 
App. 1969). 

Admission of a codefendant’s confession 
against petitioner in original trial in petition- 
er’s absence but in case where codefendant took 
witness stand and was subjected to cross-ex- 
amination by petitioner’s counsel, did not con- 
stitute a violation of petitioner’s right to con- 
frontation. Woodall v. Neil, 328 F. Supp. 571, 
1970 U.S. Dist. LEXIS 10708 (E.D. Tenn. 1970), 
affd in part and vacated in part, 444 F.2d 92, 
1971 U.S. App. LEXIS 9539 (6th Cir. Tenn. 
1971), affd, Woodall v. Neil, 444 F.2d 92, 1971 
U.S. App. LEXIS 9539 (6th Cir. Tenn. 1971). 

Where each of nontestifying codefendants in 
armed robbery prosecution made inculpating 
statements which were introduced at joint 
trial, admission of such evidence did not violate 
confrontation clause of U.S. Const. amend. 6, 
where proper effective instructions were given 
as to how the evidence was to be received. 
O’Neil v. State, 2 Tenn. Crim. App. 518, 455 
S.W.2d 597, 1970 Tenn. Crim. App. LEXIS 488 
(Tenn. Crim. App. 1970). 
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The fact that defendant was net present 
when another defendant confessed, implicating 
him, did not constitute a violation of his right to 
confront witnesses against him, as this right 
applies only to the time of the trial. Haggard v. 
State, 4 Tenn. Crim. App. 620, 475 S.W.2d 186, 
1971 Tenn. Crim. App. LEXIS 434 (Tenn. Crim. 
App. 1971). 

The admission into evidence of the confession 
of a nontestifying co-defendant, although the 
confession before admission was stripped of all 
references to the other defendant and the jury 
was instructed not to consider the statement as 
evidence against the other defendant, was held 
to violate defendant’s right to confront the 
witnesses against him and could not be held 
harmless error since the statement unfairly 
connected the defendant to the events compris- 
ing the crime. Taylor v. State, 493 S.W.2d 477, 
1972 Tenn. Crim. App. LEXIS 282 (Tenn. Crim. 
App. 1972). 

Where a defendant charged with armed rob- 
bery failed to object at his trial to the introduc- 
tion into evidence of the incriminating testi- 
mony of a codefendant who did not testify, by 
failing to so object he was barred from raising 
this apparent violation of his constitutional 
rights on appeal. Hill v. State, 513 S.W.2d 142, 
1974 Tenn. Crim. App. LEXIS 271 (Tenn. Crim. 
App. 1974). 

In prosecution of four defendants for murder, 
denial of severance motion was not improper 
since no prejudice was alleged. Seymour v. 
State, 546 S.W.2d 250, 1976 Tenn. Crim. App. 
LEXIS 310 (Tenn. Crim. App. 1976). 

There was no violation of defendant’s sixth 
amendment confrontation rights merely be- 
cause he was forced to stand trial with his 
codefendant who was of advanced age and 
could not withstand rigid cross-examination 
especially in view of the fact that no custodial 
type confession was involved. Hamilton v. 
State, 555 S.W.2d 724, 1977 Tenn. Crim. App. 
LEXIS 299 (Tenn. Crim. App. 1977). 

It was error to admit the confession of a 
codefendant merely substituting “my friend” 
for the name of the nonconfessing codefendant. 
Alexander v. State, 562 S.W.2d 207, 1977 Tenn. 
Crim. App. LEXIS 250 (Tenn. Crim. App. 1977). 

The admission of a nontestifying codefen- 
dant’s confession implicating a defendant at a 
joint trial constitutes prejudicial error even in 
the light of clear, concise and understandable 
instructions that the confession would only be 
used against the codefendant and must be 
disregarded with respect to an accused. State v. 
Kelley, 683 S.W.2d 1, 1984 Tenn. Crim. App. 
LEXIS 2960 (Tenn. Crim. App. 1984). 

Police testimony concerning the confessions 
of joint defendants, where not one of the defen- 
dants took the stand or was available for cross- 
examination by his codefendants, violated de- 
fendants’ right to confrontation under U.S. 
Const. amend. 6 and was therefore inadmis- 


361 


sible, even though each defendant’s own state- 
ment corroborated the other statements of the 
other two defendants. Randolph v. Parker, 575 
F.2d 1178, 1978 U.S. App. LEXIS 11098 (6th 
Cir. 1978), affd in part, rev’d in part, 442 U.S. 
62, 99 S. Ct. 2132, 60 L. Ed. 2d 713, 1979 U.S. 
LEXIS 118 (1979). 

Where a nontestifying codefendant’s confes- 
sion incriminating the defendant is not directly 
admissible against the defendant, the confron- 
tation clause bars its admission at their joint 
trial, even if the jury is instructed not to con- 
sider it against the defendant and even if the 
defendant’s own confession is admitted against 
him. However, the defendant’s confession may 
be considered at trial in assessing whether his 
codefendant’s statements are supported by suf- 
ficient “indicia of reliability” to be directly ad- 
missible against him (assuming the “unavail- 
ability” of the codefendant) despite the lack of 
opportunity for cross-examination and may be 
considered on appeal in assessing whether any 
confrontation clause violation was harmless. 
State v. Porterfield, 746 S.W.2d 441, 1988 Tenn. 
LEXIS 8 (Tenn. 1988), rehearing denied, 746 
S.W.2d 441, 1988 Tenn. LEXIS 34 (Tenn. 1988), 
cert. denied, 486 U.S. 1017, 108 S. Ct. 1756, 100 
L. Ed. 2d 218, 1988 U.S. LEXIS 2213 (1988), 
cert. denied, Porterfield v. Tennessee, 486 U.S. 
1017, 108 S. Ct. 1756, 100 L. Ed. 2d 218, 1988 
U.S. LEXIS 2213 (1988). 

In joint trials, hearsay attributed to one 
nontestifying codefendant incriminating an- 
other codefendant may violate the latter’s 
rights under U.S. Const. amend. 6. United 
States v. Morrow, 977 F.2d 222, 1992 U.S. App. 
LEXIS 24984 (6th Cir. 1992), cert. denied, 508 
U.S. 975, 118 S. Ct. 2969, 125 L. Ed. 2d 668, 
1993 U.S. LEXIS 4110 (1993). 

Nontestifying codefendant’s right under U.S. 
Const. amend. 6 was exercised during his cross- 
examination of his codefendant, so that hear- 
say attributed to codefendant who was cross- 
examined, was not admitted in violation of 
nontestifying codefendant’s rights under the 
confrontation clause. United States v. Morrow, 
977 F.2d 222, 1992 U.S. App. LEXIS 24984 (6th 
Cir. 1992), cert. denied, 508 U.S. 975, 113 S. Ct. 
2969, 125 L. Ed. 2d 668, 1993 U.S. LEXIS 4110 
(1998). 

First degree murder conviction warranted 
reversal for the admission of nontestifying co- 
defendant’s statements through the testimony 
of an investigating officer in contravention of 
the decision in Bruton and thus was violative of 
the constitutional right to confront witnesses. 
State v. Bailey, 865 S.W.2d 7, 1993 Tenn. LEXIS 
372 (Tenn. 1993). 

In a rape of a child case, the admission of a 
codefendant’s statement did not violate defen- 
dant’s right to confrontation because the code- 
fendant’s statement was redacted to eliminate 
any reference to defendant, and the jury was 
instructed that it could only consider the code- 
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fendant’s statement against the codefendant. 
State v. Collins, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 764 (Tenn. Crim. App. Oct. 5, 
2006), appeal denied, — S.W.3d — 2007 Tenn. 
LEXIS 189 (Tenn. 2007), appeal denied, — 
S.W.3d — 2007 Tenn. LEXIS 160 (Tenn. 2007). 


59. ——Examination of Documentary 
Evidence. 

Introduction of letters of persons, not exam- 
ined as witnesses, was held not a denial of the 
right to confront witnesses, as accused an- 
swered the letters objected to. Salinger v. 
United States, 272 U.S. 542, 47S. Ct. 173, 71 L. 
Ed. 398, 1926 U.S. LEXIS 22 (1926). 

In murder prosecution where insanity de- 
fense was raised, introduction into evidence, as 
an exception to the hearsay rule, of hospital 
records under state statute (T.C.A., § 24-714, 
now § 24-7-111, repealed. For present law see 
Tenn. R. Evid. 901, 902), where records con- 
tained the only evidence before the jury as to 
defendant’s mental competence at time of the 
crime, where neither identity nor qualifications 
of authors of records was available to jury, and 
where defendant objected to reading of opinion 
and conclusion portions of reports into record 
and was not clearly shown to have knowingly 
waived constitutional right, constituted denial 
of defendant’s right to confrontation and cross- 
examination guaranteed by U.S. Const. amend. 
6. Phillips v. Neil, 452 F.2d 337, 1971 U.S. App. 
LEXIS 6731 (6th Cir. 1971), cert. denied, 409 
U.S. 884, 93 S. Ct. 96, 34 L. Ed. 2d 141, 1972 
U.S. LEXIS 1743 (1972), cert. denied, Neil v. 
Phillips, 409 U.S. 884, 93S. Ct. 96, 34 L. Ed. 2d 
141, 1972 U.S. LEXIS 1743 (1972). 

The admission in evidence of toxicology labo- 
ratory reports, through a witness other than 
those that performed the test, violated defen- 
dant’s constitutional right to confrontation. 
State v. Henderson, 554 8.W.2d 117, 1977 Tenn. 
LEXIS 637 (Tenn. 1977), rehearing denied, 
State v. Henderson, 554 S.W.2d 117, 1977 Tenn. 
LEXIS 638 (Tenn. 1977), superseded by statute 
as stated in, Sawyer v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 244 (Tenn. Crim. App. 
Mar. 15, 2007). 

Although the handwritten notes of F.B.I. 
agents’ interviews with witnesses should have — 
been preserved, no prejudice to the defendant’s 
right of cross-examination was shown to have 
resulted from destruction of the notes which 
was in keeping with F.B.I. policy and not done 
for the purpose of destroying evidence, and 
thus the error was harmless. United States v. 
Stulga, 584 F.2d 142, 1978 U.S. App. LEXIS 
8809 (6th Cir. 1978). 

The admission of court records in evidence 
does not violate the constitutional right to con- 
frontation. State v. Miller, 608 S.W.2d 158, 1980 
Tenn. Crim. App. LEXIS 329 (Tenn. Crim. App. 
1980). 

The legislature intended to avoid any con- 
frontation clause violation by providing that 
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the admissibility of test results under § 55-10- 
410(d) is dependent upon the presence of the 
laboratory technician who performed the test, if 
subpoenaed by either party, and it is implicit in 
the statute that the lab technician is the state’s 
witness, whether subpoenaed or called to the 
stand by the state, or by the accused who may 
subpoena the lab technician at the state’s ex- 
pense, call him to the stand and cross examine 
him as a hostile witness. State v. Hughes, 713 
S.W.2d 58, 1986 Tenn. LEXIS 835 (Tenn. 1986), 
criticized, State v. Wade, 863 S.W.2d 406, 1993 
Tenn. LEXIS 358 (Tenn. 1993). 

Trial court’s failure to allow defense counsel 
to examine witness’ confidential psychiatric 
records did not deprive defendant of the oppor- 
tunity to confront witnesses against him where 
there was no showing that the records con- 
tained any material evidence favorable to de- 
fendant. State v. Middlebrooks, 840 S.W.2d 317, 
1992 Tenn. LEXIS 563 (Tenn. 1992). 


60. ——Bloodhound Evidence. 

The use of so-called “bloodhound evidence” 
did not violate defendant’s constitutional right 
to confront and cross-examine the witnesses 
against him because the inability of the defen- 
dant to cross-examine the dog was not prejudi- 
cial so long as its owner, trainer, or handler is 
made available for examination as to the dog’s 
general qualifications and specific activities on 
the day in question. State v. Barger, 612 S.W.2d 
485, 1980 Tenn. Crim. App. LEXIS 345 (Tenn. 
Crim. App. 1980). 

So-called “bloodhound evidence” did not vio- 
late defendant’s federal rights to due process of 
law and right to confrontation. Richardson v. 
Lack, 714 F. Supp. 870, 1988 U.S. Dist. LEXIS 
16454 (M.D. Tenn. 1988), affd without opinion, 
876 F.2d 894, 1989 U.S. App. LEXIS 8577 (6th 
Cir. Tenn. 1989), affd, Richardson v. Lack, 876 
F.2d 894, 1989 U.S. App. LEXIS 8577 (6th Cir. 
Tenn. 1989). 


61. ——Hearsay. 

The introduction of evidence in a criminal 
case under an exception to the hearsay rule 
must meet three criteria in order to satisfy the 
confrontation clause: (1) The evidence must not 
‘be crucial or devastating; (2) The state must 
make a good faith effort to secure the presence 
of the person whose statement is to be offered 
against the defendant; and (3) The evidence 
must bear its own indicia of reliability. State v. 
Henderson, 554 S.W.2d 117, 1977 Tenn. LEXIS 
637 (Tenn. 1977), rehearing denied, State v. 
Henderson, 554 S.W.2d 117, 1977 Tenn. LEXIS 
638 (Tenn. 1977), superseded by statute as 
stated in, Sawyer v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 244 (Tenn. Crim. App. 
Mar. 15, 2007); State v. Oody, 823 S.W.2d 554, 
1991 Tenn. Crim. App. LEXIS 405 (Tenn. Crim. 
App. 1991). 

Defendant was not denied his right of con- 
frontation where the court permitted a third 
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party to testify to statements made by a code- 
fendant where such statements were not a 
confession inculpating the defendant in the 
crime. Evans v. State, 557 S.W.2d 927, 1977 
Tenn. Crim. App. LEXIS 318 (Tenn. Crim. App. 
1977). 

Two factors are important in determining 
whether the admission of hearsay statements 
violates the confrontation clause. First, the 
general rule is that when a hearsay declarant is 
not present for cross examination, the confron- 
tation clause requires a showing of unavailabil- 
ity, although this is not always necessary. Sec- 
ond, to be admissible, a statement must contain 
sufficient indicia of reliability to ensure accu- 
racy in the fact-finding process. Haggins v. 
Warden, Ft. Pillow State Farm, 715 F.2d 1050, 
1983 U.S. App. LEXIS 24975 (6th Cir. 1983), 
cert. denied, 464 U.S. 1071, 1048S. Ct. 980, 79 L. 
Ed. 2d 217, 1984 U.S. LEXIS 797 (1984), cert. 
denied, Haggins v. Warden, Ft. Pillow State 
Farm, 464 U.S. 1071, 104 S. Ct. 980, 79 L. Ed. 
2d 217, 1984 U.S. LEXIS 797 (1984). 

Although the confrontation clause is not co- 
terminous with the common-law hearsay rule, 
they both stem from the same roots and are 
designed to protect similar values; thus, a find- 
ing that a statement falls within a firmly rooted 
hearsay exception means that it contains suffi- 
cient reliability to satisfy the requirements of 
the confrontation clause. Haggins v. Warden, 
Ft. Pillow State Farm, 715 F.2d 1050, 1983 U.S. 
App. LEXIS 24975 (6th Cir. 1983), cert. denied, 
464 U.S. 1071, 104 S. Ct. 980, 79 L. Ed. 2d 217, 
1984 U.S. LEXIS 797 (1984), cert. denied, Hag- 
gins v. Warden, Ft. Pillow State Farm, 464 U.S. 
1071, 104 S. Ct. 980, 79 L. Ed. 2d 217, 1984 
U.S. LEXIS 797 (1984). 

Where hearsay and unconfronted confessions 
are admitted as to someone other than the 
confessor in joint trials, such error must result 
in new trials unless the court can say that the 
constitutional error was harmless beyond rea- 
sonable doubt. Randolph v. Parker, 575 F.2d 
1178, 1978 U.S. App. LEXIS 11098 (6th Cir. 
1978), affd in part, rev'd in part, 442 U.S. 62, 99 
S. Ct. 2132, 60 L. Ed. 2d 7138, 1979 U.S. LEXIS 
118 (1979). 

The three-part test adopted in State v. Hend- 
erson, 554 §.W.2d 117, 1977 Tenn. LEXIS 637 
(Tenn. 1977), for determining whether the ad- 
mission of hearsay evidence violates the con- 
frontation clause does not apply to those hear- 
say exceptions, such as the exception for co- 
conspirator’s statements, that are deeply 
rooted in legal history as being inherently reli- 
able. State v. Alley, 968 S.W.2d 314, 1997 Tenn. 
Crim. App. LEXIS 565 (Tenn. Crim. App. 1997). 

Evidence that the complainant admitted to 
two friends that she had sexual intercourse 
with an adolescent male during the same time 
period that the defendant allegedly committed 
aggravated rape, was proper evidence under 
the rape shield provision, Tenn. R. Evid. 412, 
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and should have been admitted to satisfy the 
defendant’s constitutional right to present a 
defense. In reaching this conclusion, the follow- 
ing factors need to be considered: whether the 
excluted evidence is critical to the defense; 
whether the evidence bears sufficient indicia of 
reliability; and whether the interest supporting 
exclusion of the evidence is substantially im- 
portant. State v. Brown, 29 S.W.3d 427, 2000 
Tenn. LEXIS 24 (Tenn. 2000), cert. denied, 531 
U.S. 916, 121 S. Ct. 275, 148 L. Ed. 2d 200, 
2000 U.S. LEXIS 6506 (2000). 

Although defendant’s sixth amendment right 
to confront witnesses was implicated by the 
admission of hearsay statements, no constitu- 
tional violation resulted as the declarant, the 
defendant’s mother, was called by both the 
state and the defense. State v. Land, 34 S.W.3d 
516, 2000 Tenn. Crim. App. LEXIS 369 (Tenn. 
Crim. App. 2000). 

In a murder case, defendant was not denied 
his right to confrontation of witnesses by the 
trial court’s admission of the hearsay state- 
ment of a witness, concerning what another 
individual told him about his plans to meet 
with one of the victims at a specified time, 
because the statement was nontestimonial in 
nature. State v. White, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 735 (Tenn. Crim. App. Aug 
27, 2004), appeal denied, — S.W.3d —, 2004 
Tenn. LEXIS 1169 (Tenn. Dec. 20, 2004). 

Defendant waived any objection to an officer’s 
testimony on the ground that it violated Craw- 
ford v. Washington because he failed to raise 
the objection at trial and in his motion for a new 
trial. State v. Means, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 242 (Tenn. Crim. App. Mar. 
21, 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 833 (Tenn. Sept. 5, 2006). 

Trial court correctly determined that the 
murder victim’s statements regarding defen- 
dant’s previous violence toward the victim were 
admissible under Tenn. R. Evid. 804(b)(6), and 
defendant’s rights to confrontation were not 
violated where the preponderance of the evi- 
dence supports the finding that defendant 
killed the victim to prevent her from contacting 
the police about defendant’s aggravated as- 
sault. Defendant killed the victim two days 
after she swore out a warrant against him. 
State v. Ivy, 188 S.W.3d 132, 2006 Tenn. LEXIS 
137 (Tenn. 2006), cert. denied, — U.S. —, 1275S. 
Ct. 258, 166 L. Ed. 2d 200, 2006 U.S. LEXIS 
6153 (2006). 

Trial court did not abuse its discretion by 
ruling that defendant could not cross-examine 
a witness about evidence of a threat on defen- 
dant’s life to show her fearful state of mind 
when she fled to Mexico after the murder be- 
cause the testimony was inadmissible hearsay 
under Tenn. R. Evid. 801(c); although defen- 
dant’s proffered use of the testimony was to 
show its effect on defendant under Tenn. R. 
Evid. 803(3), the defense did not elicit testi- 
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mony from the witness during its offer of proof 
that defendant was present when her boyfriend 
made the statement to the witness. State v. 
Shoemaker, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 851 (Tenn. Crim. App. Nov. 2, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 296 (Tenn. Mar. 12, 2007). 


62. ——Guilty Pleas. 

The failure of the trial court to advise a 
defendant of his right against self-incrimina- 
tion and his right of confrontation when accept- 
ing a guilty plea constituted harmless error. 
Dalton v. State, 804 S.W.2d 92, 1990 Tenn. 
Crim. App. LEXIS 822 (Tenn. Crim. App. 1990). 

The rights of a defendant entering a plea 
bargain to be informed of his right to a jury 
trial, his right of confrontation, and his right 
against compulsory self-incrimination are sub- 
ject to harmless error analysis. Dalton v. State, 
804 S.W.2d 92, 1990 Tenn. Crim. App. LEXIS 
822 (Tenn. Crim. App. 1990). 

Because an inmate failed in his burden of 
proof to show that his trial counsel’s perfor- 
mance fell below the standard set forth in 
Strickland v Washington466 U.S. 668, 104 S. 
Ct. 2052, 80 L. Ed. 2d 674, 1984 U.S. LEXIS 7 
(1984), or that the inmate involuntarily entered 
his plea, and based on the inmate’s own intel- 
ligence and his familiarity with the criminal 
proceedings, the trial court properly denied the 
inmate’s request for postconviction relief based 
on his claim that he was coerced into accepting 
a guilty plea. Henderson v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 355 (Tenn. Crim. 
App. Apr. 15, 2005). 

Because the transcript of the guilty plea 
hearing showed that the trial court substan- 
tially complied in providing the mandated con- 
stitutional rights to defendant before accepting 
his plea, and because defendant failed to prove 
that his plea was not knowingly and voluntar- 
ily entered, the evidence did not preponderate 
against denial of post-conviction relief. Petty v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 717 (Tenn. Crim. App. Sept. 8, 2006). 


63. ——Child Witnesses. 

Defendant’s constitutional right to confront 
witnesses overcame the statutory protection 
accorded by § 37-1-133 to the juvenile record of 
a witness, where the witness’s testimony was 
important to the case. State v. Hill, 598 S.W.2d 
815, 1980 Tenn. Crim. App. LEXIS 309 (Tenn. 
Crim. App. 1980). 

Subdivision 24-7-116(c)(1)(D@i) [since re- 
pealed], which permits the use of pretrial, ex 
parte, videotaped statements of child victims at 
trial as evidence in chief against the accused 
defendant, prohibits contemporaneous cross- 
examination, and is unconstitutional. State v. 
Pilkey, 776 S.W.2d 943, 1989 Tenn. LEXIS 395 
(Tenn. 1989), rehearing denied, — S.W.2d —, 
1989 Tenn. LEXIS 426 (1989), cert. denied, 494 
U.S. 1032, 110 S. Ct. 1483, 108 L. Ed. 2d 619, 
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1990 U.S. LEXIS 1318 (1990), cert. denied, 494 
U.S. 1046, 110 S. Ct. 1510, 108 L. Ed. 2d 646, 
1990 U.S. LEXIS 1305 (1990). 

In aggravated sexual battery case, trial 
court’s admitting as evidence, videotaped state- 
ments of alleged child victims taken by police 
officers during their investigation of charges of 
sexual battery, violated defendant’s rights un- 
der U.S. Const. amend. 6 and Tenn. Const. art. 
I, § 9, where there was no showing that the 
witnesses were under oath, and the only per- 
sons present were the witnesses and the police 
officers, and where the state presented no evi- 
dence justifying the use of the statements, but 
relied upon § 24-7-116(c)(1)(D)Gi) (since re- 
pealed). State v. Deuter, 839 S.W.2d 391, 1992 
Tenn. LEXIS 550 (Tenn. 1992). 

Procedure for examination of child-witness 
required that the child-witness, prosecutor, and 
defense counsel withdraw from the courtroom 
to another room, where the child was examined 
and cross-examined; that the proceedings in 
the separate room be transmitted to the court- 
room, where the defendant, judge, and jury 
remained, by one-way, closed-circuit television; 
that the defendant could talk with his counsel 
by telephone, and that the judge conduct the 
proceedings in the same manner as if the ex- 
amination were being held in the courtroom. 
State v. Deuter, 839 S.W.2d 391, 1992 Tenn. 
LEXIS 550 (Tenn. 1992). 


64. ——Prior Examination. 

If a person is tried and convicted of a crime 
and he obtains a new trial, the government, on 
the second trial, may prove what witnesses, 
who have since died, testified to on the former 
trial. Mattox v. United States, 156 U.S. 237, 15 
S. Ct. 337, 39 L. Ed. 409, 1895 U.S. LEXIS 2131 
(1895). 

In second trial for murder, introduction of 
witnesses’ testimony taken from transcript of 
first trial was proper, since the witnesses were 
aliens who had subsequently been deported for 
illegal entry, and had been thoroughly cross- 
examined by defendants’ counsel at the first 
trial. Seymour v. State, 546 S.W.2d 250, 1976 
Tenn. Crim. App. LEXIS 310 (Tenn. Crim. App. 
1976). 

The introduction of testimony of unavailable 
witness given at prior trial under oath and 
subject to cross-examination, does not violate 
the confrontation clauses of the state or federal 
constitutions where the issues are substan- 
tially the same as those involved in the prior 
proceeding. Dykes v. State, 589 S.W.2d 384, 
1979 Tenn. Crim. App. LEXIS 283 (Tenn. Crim. 
App. 1979). 

Testimony given as a witness at another 
hearing of the same or a different proceeding, if 
the party against whom the testimony is now 
offered had an opportunity and similar motive 
to develop the testimony by direct, cross, or 
redirect examination, is not excluded by the 


CONSTITUTION OF THE UNITED STATES 


364 


hearsay rule if the declarant is unavailable as a 
witness. State v. Causby, 706 S.W.2d 628, 1986 
Tenn. LEXIS 828 (Tenn. 1986). 

Admission of transcript of testimony of de- 
ceased witness given at preliminary hearing 
did not violate defendant’s right to confronta- 
tion of witnesses. State v. Bowers, 744 S.W.2d 
588, 1987 Tenn. Crim. App. LEXIS 2727 (Tenn. 
Crim. App. 1987). 

Testimony of codefendant given at defen- 
dant’s preliminary hearing in Oklahoma on 
murder charges in that state was admissible in 
prosecution for grand larceny and first degree 
murder in this state under former testimony 
exception to hearsay rule. State v. Howell, 868 
S.W.2d 238, 1993 Tenn. LEXIS 408 (Tenn. 
1993), cert. denied, 510 U.S. 1215, 114 S. Ct. 
1339, 127 L. Ed. 2d 687, 1994 U.S. LEXIS 2487 
(1994), cert. denied, Howell v. Tennessee, 510 
U.S. 1215, 114 S. Ct. 1339, 127 L. Ed. 2d 687, 
1994 U.S. LEXIS 2487 (1994). 

Trial court’s refusal to allow defendant to 
impeach codefendant’s former testimony with 
evidence that she later recanted violated his 
confrontation rights. State v. Howell, 868 
S.W.2d 238, 1993 Tenn. LEXIS 408 (Tenn. 
1993), cert. denied, 510 U.S. 1215, 114 S. Ct. 
1339, 127 L. Ed. 2d 687, 1994 U.S. LEXIS 2487 
(1994), cert. denied, Howell v. Tennessee, 510 
U.S. 1215, 114 S. Ct. 1339, 127 L. Ed. 2d 687, 
1994 U.S. LEXIS 2487 (1994). 

The trial court erred by refusing to permit 
defendant to cross-examine a detective about 
certain pretrial statements of defendant, in 
order to show the detective’s bias. State v. 
Belser, 945 S.W.2d 776, 1996 Tenn. Crim. App. 
LEXIS 568 (Tenn. Crim. App. 1996). 

Defendant’s confrontation clause rights were 
not violated where the trial court allowed the 
State to read into the sentencing record on 
resentencing the former testimony of two wit- 
nesses, each of whom testified at defendant’s 
first trial that he had offered to pay them to kill 
his wife, because defendant had an opportunity 
to confront both witnesses during his first trial. 
State v. Stephenson, 195 S.W.3d 574, 2006 
Tenn. LEXIS 454 (Tenn. 2006). 

Defendant’s confrontation rights were not 
violated by the admission of the preliminary 
hearing testimony of a deceased police officer at 
trial where defendant had the opportunity to 
cross-examine the officer at the preliminary 
hearing with the same motives that would have 
guided his cross-examination of the officer had 
he been available at trial. Thus, Crawford’s 
cross-examination requirement was met. State 
v. Grubb, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 329 (Tenn. Crim. App. Apr. 18, 2006). 


65. ——Sentencing Hearing. 

The United States constitution does not re- 
strict a sentencing judge to consideration of 
information received in open court. State v. 
Moss, 13 S.W.3d 374, 1999 Tenn. Crim. App. 
LEXIS 527 (Tenn. Crim. App. 1999). 
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Inclusion and consideration of written victim 
impact statements in a pre-sentence report 
does not violate defendant’s constitutional 
rights under U.S. Const. amend. 6, as long as 
the evidence is reliable and the defendant has a 
fair opportunity to rebut the statement. State v. 
Moss, 13 S.W.3d 374, 1999 Tenn. Crim. App. 
LEXIS 527 (Tenn. Crim. App. 1999). 

A criminal defendant is not entitled to trial- 
like procedural protections at sentencing. The 
standard has always been that a sentence may 
not properly be imposed on the basis of mate- 
rial misinformation; however, specific proce- 
dures, such as are required at trial, are simply 
not constitutionally mandated. United States v. 
Gatewood, 230 F.3d 186, 2000 FED App. 0360P, 
2000 FED App. 360P, 2000 U.S. App. LEXIS 
25355 (6th Cir. 2000), cert. denied, 534 U.S. 
1107, 122 S. Ct. 911, 151 L. Ed. 2d 878, 2002 
U.S. LEXIS 468 (2002). 

Not every fact, including nonviolent nature of 
previous convictions, expanding a sentence 
penalty range must be stated in a felony indict- 
ment; specifically, recidivism increasing the 
Maximum penalty need not be so charged. 
United States v. Gatewood, 230 F.3d 186, 2000 
FED App. 0360P, 2000 FED App. 360P, 2000 
U.S. App. LEXIS 25355 (6th Cir. 2000), cert. 
denied, 534 U.S. 1107, 1228S. Ct. 911, 151 L. Ed. 
2d 878, 2002 U.S. LEXIS 468 (2002). 

Under the due process clause of U.S. Const. 
amend. 5 and the notice and jury trial guaran- 
tees of U.S. Const. amend. 6, any fact, other 
than prior conviction, that increases the maxi- 
mum penalty for a crime must be charged in an 
indictment, submitted to a jury, and proved 
beyond a reasonable doubt. United States v. 
Bandy, 239 F.3d 802, 2001 FED App. 31P, 2001 
U.S. App. LEXIS 1190 (6th Cir. 2001). 

Defendant argued that the trial court vio- 
lated his right to trial by jury, guaranteed to 
him by the due process clause of U.S. Const. 
amend. 14, when it enhanced his sentence as to 
aggravated sexual exploitation of a minor, at 
least in part, by finding facts not submitted to 
the jury and proven beyond a reasonable doubt. 
In light of the United States supreme court’s 
decision in Blakely, the appellate court held the 
trial court’s application of T.C.A. § 40-35-114 
for defendant’s prior convictions was proper; 
however, the trial court’s application of en- 
hancement factors under an earlier version of 
T.C.A. § 40-35-114, violated Blakely, and there- 
fore, defendant’s sentence was modified down- 
ward. State v. Aaron, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 1123 (Tenn. Crim. App. Dec. 
13, 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 455 (Tenn. May 2, 2005). 

Rule of Blakely, which held that U.S. Const. 
amend. 6 prohibits a defendant’s sentence from 
being increased beyond the presumptive statu- 
tory maximum based on facts which have nei- 
ther been found by a jury nor admitted by the 
defendant, does not retroactively apply to cases 
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which had already become final on direct ap- 
peal. Branch v. State, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 1148 (Tenn. Crim. App. Dec. 
21, 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 533 (Tenn. May 23, 2005). 

Hearsay statements relating to the circum- 
stances of defendant’s alleged rape of his own 
child were properly considered by a trial court 
in sentencing for the crime of incest because 
they were reliable since they were contained in 
a presentence report; moreover, defendant’s 
confrontation rights were not violated since he 
had the opportunity to rebut, but chose not to 
call witnesses on his own behalf or testify. State 
v. Jankowski, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 459 (Tenn. Crim. App. June 2, 
2006). 


66. ——Exceptions. 

The admission in evidence of dying declara- 
tions is not a violation of U.S. Const. amend. 6 
that being an exception arising from the neces- 
sity of the case and being well established 
before the adoption of the constitution. Kirby v. 
United States, 174 U.S. 47, 19 S. Ct. 574, 43 L. 
Ed. 890, 1899 U.S. LEXIS 1481 (1899). 

Tape recordings of radio transmissions by 
police officers immediately before the time they 
were killed by defendants in automobile which 
they stopped were admissible as part of res 
gestae and were an exception to the right to 
confrontation of witnesses. Canady v. State, 3 
Tenn. Crim. App. 337, 461 S.W.2d 53, 1970 
Tenn. Crim. App. LEXIS 393 (Tenn. Crim. App. 
1970). 

Since the testimony of a laboratory techni- 
cian as to the results of a breath analysis test 
he performed would not have made him a 
witness “against” the defendant, § 59-1049 
(now § 55-10-410) is not unconstitutional as 
violation of the confrontation clause of U.S. 
Const. amend. 6 or Tenn. Const. art. I, § 9. 
State v. Robbins, 512 S.W.2d 265, 1974 Tenn. 
LEXIS 479 (Tenn. 1974), overruled, State v. 
Hughes, 713 S.W.2d 58, 1986 Tenn. LEXIS 835 
(Tenn. 1986). But see State v. Hughes, 713 
S.W.2d 58, 1986 Tenn. LEXIS 835 (Tenn. 1986), 
criticized, State v. Wade, 863 S.W.2d 406, 1993 
Tenn. LEXIS 358 (Tenn. 1993). 

Dependency and neglect proceedings are not 
criminal prosecutions; therefore, there is no 
right under U.S. Const. amend. 6 to confront 
and cross-examine witnesses. Smith v. Edmis- 
ton, 431 F. Supp. 941, 1977 U.S. Dist. LEXIS 
16654 (W.D. Tenn. 1977). 

Defendant’s rights under the confrontation 
clause were not violated by the introduction of 
the confession of an accomplice for the nonhear- 
say purpose of rebutting defendant’s testimony 
that his own confession was coercively derived 
from the accomplice’s statement. Tennessee v. 
Street, 471 U.S. 409, 105 S. Ct. 2078, 85 L. Ed. 
2d 425, 1985 U.S. LEXIS 9 (1985). 

In a prosecution for robbery, admission of 
surveillance photographs into evidence did not 
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violate defendant’s federal or state constitu- 
tional right to confrontation. State v. Williams, 
913 S.W.2d 462, 1996 Tenn. LEXIS 1 (Tenn. 
1996). 


67. ———Civil Matters. 

In a civil action by the United States to 
recover the value of imported merchandise 
which has been forfeited to the government on 
account of a violation of the revenue laws, the 
defendants cannot claim, as a matter of right, 
to be confronted with the witnesses testifying 
on behalf of the United States. United States v. 
Zucker, 161 U.S. 475, 16 S. Ct. 641, 40 L. Ed. 
777, 1896 U.S. LEXIS 2179 (1896). 

The right to face one’s accusers in civil mat- 
ters is not the same as in criminal matters. 
Goodwin v. Metropolitan Bd. of Health, 656 
S.W.2d 383, 1983 Tenn. App. LEXIS 710 (Tenn. 
Ct. App. 1983). 


68. —Compulsory Process. 

The right to compulsory process under U.S. 
Const. amend. 6 includes the issuance and 
service of process, but not the payment of the 
expense of such witnesses by the government. 
Casebeer v. Hudspeth, 121 F.2d 914, 1941 U.S. 
App. LEXIS 3356 (10th Cir. 1941), cert. denied, 
316 U.S. 683, 62 S. Ct. 1272, 86 L. Ed. 1755, 
1942 U.S. LEXIS 561 (1942), cert. denied, Case- 
beer v. Hudspeth, 316 U.S. 683, 62 S. Ct. 1272, 
86 L. Ed. 1755, 1942 U.S. LEXIS 561 (1942), 
reh’g denied, Casebeer v. Hudspeth, 317 U.S. 
704, 63 S. Ct. 23, 87 L. Ed. 562, 1942 U.S. 
LEXIS 427 (1942); Brewer v. Hunter, 163 F.2d 
341, 1947 U.S. App. LEXIS 2262 (10th Cir. 
1947). 

The constitutional right of a defendant in a 
criminal prosecution to compulsory process is 
not a right that may be granted and then 
subsequently taken away at the sole will of the 
trial justice without clear legal justification. 
When compulsory process is granted, a reason- 
able opportunity must be afforded to make the 
process effective and, if necessary, a reasonable 
adjournment of the trial should be granted. 
State v. Rossi, 71 R.I. 284, 48 A.2d 3238, 1945 
R.I. LEXIS 46 (1945). 

If a prospective witness is or probably will be 
a material witness the defendant has a consti- 
tutional right to have compulsory process for 
such witness and the trial judge has no discre- 
tion in the matter, however where it appears 
that there may be an abuse of process the trial 
judge may refuse to issue the subpoena until 
informed of the nature of the testimony of the 
witness. Bacon v. State, 215 Tenn. 268, 385 
S.W.2d 107, 1964 Tenn. LEXIS 563 (Tenn. Dec. 
11, 1964). 

Where trial judge refused compulsory pro- 
cess for witnesses requested by defendant act- 
ing upon information that the requested wit- 
nesses had no knowledge of the facts under 
investigation, the burden shifted to the defen- 
dant to inform the trial judge of the nature of 
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the testimony to be expected from such prospec- 
tive witnesses so that a determination could be 
made as to whether the prospective witnesses 
were material witnesses. Bacon v. State, 215 
Tenn. 268, 385 S.W.2d 107, 1964 Tenn. LEXIS 
563 (Tenn. Dec. 11, 1964). 

When there is a conflict between a defen- 
dant’s right of compulsory process and a wit- 
ness’s right against self-incrimination, the lat- 
ter is the stronger and paramount right. 
Frazier v. State, 566 S.W.2d 545, 1977 Tenn. 
Crim. App. LEXIS 276 (Tenn. Crim. App. 1977). 

There was no denial of the federal right to 
due process of law (viz., a fair trial) by the 
exercise by the state of Tennessee of its privi- 
lege of not revealing the name of an informant. 
Neither was there any denial of the federal 
right to have compulsory process for obtaining 
a witness in his favor. Carver v. England, 470 F. 
Supp. 900, 1978 U.S. Dist. LEXIS 15547 (E.D. 
Tenn. 1978), affd without opinion, 599 F.2d 
1055, 1979 U.S. App. LEXIS 14841 (6th Cir. 
Tenn. 1979), affd, Carver v. England, 599 F.2d 
1055, 1979 U.S. App. LEXIS 14841 (6th Cir. 
Tenn. 1979). 

The right to compulsory process is not unlim- 
ited. State v. Smith, 639 S.W.2d 677, 1982 Tenn. 
Crim. App. LEXIS 458 (Tenn. Crim. App. 1982). 

The defendant has a fundamental constitu- 
tional right to compulsory process for the ob- 
taining of witnesses and when the witness is 
shown to be material, the trial court has no 
discretion as to the issuance of such process. A 
reasonable opportunity must be afforded to 
make the process effective and, if necessary, a 
reasonable continuance of the trial should be 
granted. State v. Morgan, 825 S.W.2d 113, 1991 
Tenn. Crim. App. LEXIS 673 (Tenn. Crim. App. 
1991), appeal denied, 1992 Tenn. LEXIS 127 
(Tenn. Jan. 27, 1992). 

Where the record did not contain any indica- 
tion that discovery of an unavailable witness 
was probable nor was there any complaint that 
the best efforts were not being made by those 
who might be charged with a duty to serve 
process, the trial court did not abuse its discre- 
tion in denying a continuance to find the wit- 
ness. State v. Morgan, 825 S.W.2d 1138, 1991 
Tenn. Crim. App. LEXIS 673 (Tenn. Crim. App. 
1991), appeal denied, 1992 Tenn. LEXIS 127 
(Tenn. Jan. 27, 1992). 

In the event of a conflict between the defen- 
dant’s sixth amendment right to have compul- 
sory process for obtaining witnesses in his favor 
and the fifth amendment right of a person not 
to be compelled to be a witness against himself, 
the fifth amendment right against self-incrimi- 
nation is the stronger of the two rights and 
must prevail. State v. Eldridge, 888 S.W.2d 457, 
1994 Tenn. Crim. App. LEXIS 322 (Tenn. Crim. 
App. 1994), appeal denied, — S.W.2d —, 1994 
Tenn. LEXIS 286 (Tenn. Oct. 3, 1994). 

Trial court did not abuse its discretion by 
granting the state’s motion to quash a sub- 
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poena as to the district attorney general and an 
officer because the officer was apparently not 
privy to victim’s deception as to defendant’s 
whereabouts, if indeed such deception oc- 
curred, and the officer’s testimony was inadmis- 
sible on a number of other grounds. State v. 
Tate, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 167 (Tenn. Crim. App. Feb. 23, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
559 (Tenn. June 18, 2007). 


69. —Confessions. 

After the admission of a confession upon the 
preliminary determination of the trial judge, 
the weight of the confession is for the jury so 
that it is up to the jury to determine whether 
the defendant made the confession and 
whether the statements in it are true, and to 
aid in resolving these questions the jury may 
hear evidence of the circumstances under 
which the confession was procured. Campbell v. 
State, 215 Tenn. 95, 384 S.W.2d 4, 1964 Tenn. 
LEXIS 541 (Tenn. Nov. 12, 1964). 

Where confessions are offered as evidence 


their competency becomes a preliminary ques- . 


tion to be determined by the court as a prelimi- 
nary question and it is error for the court to 
allow the jury to determine such preliminary 
fact. Campbell v. State, 215 Tenn. 95, 384 
S.W.2d 4, 1964 Tenn. LEXIS 541 (Tenn. Nov. 12, 
1964). 

Oral admissions by defendant charged with 
rape which were made to police officer while 
defendant was released on bond were admis- 
sible where defendant had been advised of his 
right to counsel and to remain silent after his 
arrest and prior to his release on bond. Pryor v. 
State, 217 Tenn. 695, 400 S.W.2d 700, 1966 
Tenn. LEXIS 659 (1966). 

Detention of defendant without arraignment 
after confession did not render confession inad- 
missible. Van Zandt v. State, 218 Tenn. 187, 402 
S.W.2d 130, 1966 Tenn. LEXIS 637 (1966), cert. 
denied, Van Zandt v. Tennessee, 385 U.S. 884, 
87S. Ct. 175, 17 L. Ed. 2d 111, 1966 U.S. LEXIS 
1053 (1966). 

Where defendant who confessed telephone 
thefts to telephone company employee was ad- 
vised of his right to remain silent and that his 
statements could be used against him and 
knew of his right to counsel and had been 
granted permission to call an attorney, defen- 
dant’s confession was admissible. Van Zandt v. 
State, 218 Tenn. 187, 402 S.W.2d 130, 1966 
Tenn. LEXIS 637 (1966), cert. denied, Van 
Zandt v. Tennessee, 385 U.S. 884, 87S. Ct. 175, 
17 L. Ed. 2d 111, 1966 U.S. LEXIS 1053 (1966). 

Volunteered and spontaneous statements 
freely made without interrogation were not 
rendered inadmissible by failure to properly 
advise defendant of rights. Fox v. State, 1 Tenn. 
Crim. App. 308, 441 S.W.2d 491, 1968 Tenn. 
Crim. App. LEXIS 124 (1968). 

Where an adult defendant was properly 
given his Miranda warnings, signed a written 
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waiver of his right to have counsel present and 
a consent to interrogation, and his wife was 
present on the premises, but his three requests 
to call his father were refused, the confession 
was voluntary and admissible in his subse- 
quent trial for murder. Bramlett v. State, 515 
S.W.2d 895, 1974 Tenn. Crim. App. LEXIS 234 
(Tenn. Crim. App. 1974). 

In joint trial of three defendants for first 
degree murder in perpetration of robbery 
where there were individual confessions and a 
redaction of the statements to substitute 
“blank” for the name of other participants and 
instructions were to the effect that statements 
could only be used against the maker, there 
were no violations of “Bruton” rule and even if 
this had been so they would have been harm- 
less in context of entire case. Gwin v. State, 523 
S.W.2d 636, 1975 Tenn. Crim. App. LEXIS 296 
(Tenn. Crim. App. 1975). 

A confession made after a request for counsel 
is admissible only if the accused initiates fur- 
ther discussion with the police and knowingly 
and voluntarily waives his Miranda rights. 
State v. O’Guinn, 786 S.W.2d 243, 1989 Tenn. 
Crim. App. LEXIS 634 (Tenn. Crim. App. 1989). 

Defendant’s incriminating statements made 
to police captain in course of voluntary conver- 
sation and not during circumstances of a cus- 
todial interrogation were admissible. State v. 
Luellen, 867 S.W.2d 736, 1992 Tenn. Crim. App. 
LEXIS 873 (Tenn. Crim. App. 1992). 

There was no constitutional basis upon 
which to invalidate the defendant’s inadvertent 
jailhouse confession, given to and taped by his 
aunt, even though she was working undercover 
for the police at the time. State v. Branam, 855 
S.W.2d 563, 1993 Tenn. LEXIS 197 (Tenn. 
1993). 


70. —Lester Rule. 

The Lester rule, providing that a defendant 
waives any objection to the admissibility of 
evidence when he testifies in accord with that 
evidence, is founded on reason and common 
sense, and therefore does not deprive defendant 
of his right to testify or to the assistance of 
counsel; nor does it impermissibly chill those 
rights. Schwartz v. Pitts, 427 F. Supp. 1277, 
1977 U.S. Dist. LEXIS 17368 (E.D. Tenn.), aff'd 
without opinion, 564 F.2d 99 (6th Cir. Tenn. 
1977), affd, Schwartz v. Pitts, 564 F.2d 99 (6th 
Cir. Tenn. 1977), cert. denied, Schwartz v. Pitts, 
434 U.S. 1048, 98 S. Ct. 896, 54 L. Ed. 2d 800, 
1978 U.S. LEXIS 585 (1978). 


71. —Prior Bad Acts and Convictions. 

An act of congress providing that a judgment 
convicting a person of larceny shall be conclu- 
sive evidence of the larceny as against another 
person charged with receiving stolen goods is 
unconstitutional. Kirby v. United States, 174 
U.S. 47, 19S. Ct. 574, 43 L. Ed. 890, 1899 U.S. 
LEXIS 1481 (1899). 
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In prosecution for armed robbery where de- 
fendant raised the defense of alibi admission of 
testimony to the effect that defendant was 
person who committed a similar robbery the 
previous day did not violate defendant’s consti- 
tutional rights even though trial of defendant 
for first robbery resulted in a mistrial. Caruth- 
ers v. State, 219 Tenn. 21, 406 S.W.2d 159, 1966 
Tenn. LEXIS 499 (1966). 

In trial for wire and mail fraud, government’s 
introduction of evidence relating to defendant’s 
activities as a prostitute was unrelated to the 
offenses charged in the indictment and consti- 
tuted reversible error as it deprived defendant 
of her right to a fair trial. United States v. 
McFadyen-Snider, 552 F.2d 1178, 1977 U.S. 
App. LEXIS 13814 (6th Cir. 1977). 

In trial for wire and mail fraud and false 
statements, evidence that defendant had on 
several prior occasions written bad checks was 
wholly unrelated to the misconduct charged in 
the indictment, and in the absence of adequate 
cautionary instructions the introduction of 
such prejudicial evidence deprived defendant of 
her right to a fair trial and was reversible error. 
United States v. McFadyen-Snider, 552 F.2d 
1178, 1977 U.S. App. LEXIS 13814 (6th Cir. 
1977). 

If a defendant was convicted as a habitual 
criminal under the Tennessee recidivist stat- 
ute, on evidence of prior convictions in which he 
had been denied at a critical stage his federal 
right to the assistance of counsel, his conviction 
as a habitual criminal and the enhancement of 
his punishment to life imprisonment was void. 
Mullins v. Lane, 484 F. Supp. 237, 1979 U.S. 
Dist. LEXIS 11632 (E.D. Tenn. 1979). 

It is within the discretion of the trial court 
whether a ruling on the admissibility of prior 
convictions will be made in advance of defen- 
dant’s election to testify, or at some time after 
defendant has taken the stand. State v. Martin, 
642 S.W.2d 720, 1982 Tenn. LEXIS 440 (Tenn. 
1982). 

An uncounseled misdemeanor conviction, 
valid because no prison term was imposed, is 
also valid when used to enhance punishment at 
a subsequent conviction. Nichols v. United 
States, 511 U.S. 738, 1148S. Ct. 1921, 128 L. Ed. 
2d 745, 1994 U.S. LEXIS 4277 (1994). 

The admission of evidence of the defendant’s 
prior criminal behavior as an enhancement 
factor in sentencing does not violate the defen- 
dant’s right to due process. State v. Carico, 968 
S.W.2d 280, 1998 Tenn. LEXIS 250 (Tenn. 
1998). 

Uncounseled misdemeanor convictions are 
properly included when determining a defen- 
dant’s criminal history category only if the 
convictions did not result in sentences of im- 
prisonment. United States v. Logan, 250 F.3d 
350, 2001 FED App. 158P, 2001 U.S. App. 
LEXIS 8807 (6th Cir. 2001), cert. denied, 534 
U.S. 895, 122 S. Ct. 216, 151 L. Ed. 2d 154, 
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2001 U.S. LEXIS 6644 (2001), cert. denied, 534 
U.S. 997, 122 S. Ct. 468, 151 L. Ed. 2d 384, 
2001 U.S. LEXIS 10042 (2001). 

Where defendant knowingly and intelligently 
waived the right to counsel in connection with a 
prior DUI conviction, it did not constitute an 
“uncounseled” misdemeanor conviction. United 
States v. Logan, 250 F.3d 350, 2001 FED App. 
158P, 2001 U.S. App. LEXIS 8807 (6th Cir. 
2001), cert. denied, 534 U.S. 895, 122 S. Ct. 216, 
151 L. Ed. 2d 154, 2001 U.S. LEXIS 6644 
(2001), cert. denied, 534 U.S. 997, 122 S. Ct. 
468, 151 L. Ed. 2d 384, 2001 U.S. LEXIS 10042 
(2001). 


72. —Transcripts and Related Docu- 
ments. 

U.S. Const. amend. 6 does not give the ac- 
cused the right to a copy of the indictment at 
government expense. United States v. Van 
Duzee, 140 U.S. 169, 11 S. Ct. 758, 35 L. Ed. 
399, 1891 U.S. LEXIS 2448 (U.S. May 11, 
1891), modified 140 U.S. 199, 11 S. Ct. 758, 11 
S. Ct. 941, 35 L. Ed. 399, 1891 U.S. LEXIS 3473 
(U.S. May 25, 1891). 

U.S. Const. amend. 6 does not accord to the 
accused the right to be appraised of the names 
of the witnesses who appeared before the grand 
jury. Wilson v. United States, 221 U.S. 361, 31 
S. Ct. 538, 55 L. Ed. 771, 1911 U.S. LEXIS 1740 
(1911). 

Where prima facie case of indigency made 
out by defendant in rape case was not contra- 
vened by the record, conviction would be re- 
versed and case remanded for new trial for 
failure to provide defendant complete record 
including missing parts of transcript. Elliott v. 
State, 222 Tenn. 294, 485 S.W.2d 812, 1968 
Tenn. LEXIS 510 (1968). 

Defendant had no right to court reporter or 
free transcript at preliminary hearing. Beasley 
v. State, 539 S.W.2d 820, 1976 Tenn. Crim. App. 
LEXIS 384 (Tenn. Crim. App. 1976). 

In a capital murder case, counsel was not 
ineffective for failing to object to the court’s 
failure to inform the jury of the result in the 
event that the jury found that the aggravating 
circumstance had been proven beyond a reason- 
able doubt but did not conclude that the state 
had proven that the aggravating circumstance 
outweighed the mitigating circumstances be- 
yond a reasonable doubt where: (1) The charge 
was not internally inconsistent; (2) The jury 
was instructed that in arriving at punishment 
it “shall consider” any mitigating circum- 
stances; and (3) The court thereafter listed 
eight such circumstances. Cauthern v. State, 
145 S.W.3d 571, 2004 Tenn. Crim. App. LEXIS 
149 (Tenn. Crim. App. Feb. 19, 2004). 

In a capital murder case, counsel was not 
ineffective in the investigation and presenta- 
tion of mitigation evidence where he inter- 
viewed witnesses concerning defendant’s up- 
bringing, doctors conducted competency 
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evaluations, and counsel interviewed defen- 
dant concerning his childhood. Moreover, de- 
fendant was unable to show prejudice where 
one of the victims was subjected to multiple 
rapes while she was still conscious, the stran- 
gulation attempt required considerably more 
force than applied to the victim’s husband, and 
the victim was aware of what was happening to 
her husband. Cauthern v. State, 145 S.W.3d 
571, 2004 Tenn. Crim. App. LEXIS 149 (Tenn. 
Crim. App. Feb. 19, 2004). 

In defendant’s capital murder case, counsel 
was not ineffective for failing to adequately 
develop the theory that the co-defendant was 
the primary actor who dominated the scene of 
the crime; although defendant argued that had 
trial counsel investigated co-defendant’s back- 
ground, counsel would have discovered that 
co-defendant was a suspect in the strangula- 
tion death of a woman in New Mexico, defen- 
dant failed to explain why trial counsel should 
have set out on such a course of investigation 
prior to his 1988 trial or even how such infor- 
mation relating to an unsolved homicide would 
have been uncovered. Cauthern v. State, 145 
S.W.3d 571, 2004 Tenn. Crim. App. LEXIS 149 
(Tenn. Crim. App. Feb. 19, 2004). 

In defendant’s capital murder case, counsel 
was not ineffective for failing to adequately 
cross-examine a state’s witness where the lim- 
ited cross-examination was a trial tactic based 
on reluctance to ask the witness, who was “odd 
and unpredictable,” too many questions. In 
addition, abundant evidence, aside from the 
witness’s testimony, supported defendant’s 
dual homicide convictions. Cauthern v. State, 
145 S.W.3d 571, 2004 Tenn. Crim. App. LEXIS 
149 (Tenn. Crim. App. Feb. 19, 2004). 

In defendant’s capital murder case, counsel 
was not ineffective for failing to discover his 
German ancestry and failing to inform him of 
his rights under the Vienna Convention where 
post-conviction relief did not reach a claimed 
violation of the Vienna Convention, and fur- 
thermore, for purposes of post-conviction pro- 
ceeding, the Vienna Convention created no in- 
dividual rights that were privately enforceable. 
Cauthern v. State, 145 S.W.3d 571, 2004 Tenn. 
Crim. App. LEXIS 149 (Tenn. Crim. App. Feb. 
19, 2004). 


73. —Prisoners. 

Examination of prisoners’ outgoing nonprivi- 
leged mail in general raises no constitutional 
issue, nor does the introduction of said mail 
into evidence at trial. Cooper v. Thompson, 452 
F. Supp. 302, 1978 U.S. Dist. LEXIS 18055 
(E.D. Tenn. 1978). 

It was not a violation of the confrontation 
clause to label the inmate as a gang member 
without giving him the opportunity to confront 
the witnesses against him because the clause 
said nothing about the confrontation of wit- 
nesses during internal proceedings for the clas- 
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sification or discipline of prisoners who have 
already been convicted. Higgins v. White, — 
S.W.3d —, 2006 Tenn. App. LEXIS 439 (Tenn. 
Ct. App. June 27, 2006). 


74, Counsel. 

When the restrictions in Tenn. R. Crim. P. 
12.2 regarding court ordered mental examina- 
tions are properly followed, the proceedings do 
not violate the right against self-incrimination 
or right to counsel. State v. Martin, 950 S.W.2d 
20, 1997 Tenn. LEXIS 315 (Tenn. 1997). 

The fact that the right to counsel is expressly 
guaranteed, as respects the federal govern- 
ment, by U.S. Const. amend. 6 does not exclude 
that right from the concept “due process of law.” 
Powell v. Alabama, 287 U.S. 45, 53 S. Ct, 55, 77 
L. Ed. 158, 1932 U.S. LEXIS 5, 84 A.L.R. 527 
(1932). 

Denial of access of accused to counsel at some 
time prior to trial does not operate to prevent 
accused from ever being tried. Rather the de- 
nial presents the question of whether the trial 
of the accused became infected by the germ of 
the violation of the constitutional right to coun- 
sel. Scott v. State, 216 Tenn. 375, 392 S.W.2d 
681, 1965 Tenn. LEXIS 661 (1965). 

Where defendant through counsel waived 
right to respond to state’s initial closing argu- 
ment, it was prejudicial error to allow state a 
second closing argument in which state pre- 
sented its only real attack and to which defen- 
dant was not permitted to respond. Wallis v. 
State, 546 S.W.2d 244, 1976 Tenn. Crim. App. 
LEXIS 309 (Tenn. Crim. App. 1976). 

As defendant had no constitutional right to 
withhold clothing from the authorities, the lack 
of counsel at the time of surrender of the 
clothing was of no significance. State v. Barger, 
612 S.W.2d 485, 1980 Tenn. Crim. App. LEXIS 
345 (Tenn. Crim. App. 1980). 

Trial court should protect right of accused to 
have assistance of counsel. Frazier v. Harrison, 
537 F. Supp. 18, 1981 U.S. Dist. LEXIS 17416 
(E.D. Tenn. 1981), aff'd without opinion, 698 
F.2d 1219, 1982 U.S. App. LEXIS 12363 (6th 
Cir. Tenn. 1982), affd, Frazier v. Harrison, 698 
F.2d 1219, 1982 U.S. App. LEXIS 12325 (6th 
Cir. 1982). 

Trial court should protect right of accused to 
have assistance of counsel. Frazier v. Harrison, 
537 F. Supp. 18, 1981 U.S. Dist. LEXIS 17416 
(E.D. Tenn. 1981), affd without opinion, 698 
F.2d 1219, 1982 U.S. App. LEXIS 12363 (6th 
Cir. Tenn. 1982), aff'd, Frazier v. Harrison, 698 
F.2d 1219, 1982 U.S. App. LEXIS 12325 (6th 
Cir. 1982). 

Surreptitious gathering of an accused’s com- 
munications has been held to circumvent the 
sixth amendment right to counsel, but only 
after that right has been triggered by formal 
accusation; guarantee of counsel applies only 
when the government’s role shifts from inves- 
tigation to accusation. State v. McCormick, 778 
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S.W.2d 48, 1989 Tenn. LEXIS 454 (Tenn. 1989), 
cert. denied, 494 U.S. 1039, 110 S. Ct. 1503, 108 
L. Ed. 2d 638, 1990 U.S. LEXIS 1386 (1990), 
cert. denied, McCormick v. Tennessee, 494 U.S. 
1039, 110 S. Ct. 1503, 108 L. Ed. 2d 638, 1990 
U.S. LEXIS 1386 (1990). 

Defendant’s sixth amendment right to coun- 
sel was not violated by virtue of the lawful 
seizure or forfeiture of assets in his possession. 
United States v. Sammons, 918 F.2d 592, 1990 
U.S. App. LEXIS 19573 (6th Cir. Tenn. 1990), 
rehearing denied, — F. 2d —, 1990 U.S. App. 
LEXIS 22096 (6th Cir. Dec. 17, 1990). 

The United States constitution prohibits the 
trial of a defendant whose mental condition is 
such that he lacks the capacity to understand 
the nature and object of the proceedings 
against him, to consult with counsel and to 
assist in preparing his defense. State v. Oody, 
823 S.W.2d 554, 1991 Tenn. Crim. App. LEXIS 
405 (Tenn. Crim. App. 1991). 

Inmate’s right to counsel was not violated 
when a trial court refused to release funds 
sequestered for a victim’s family in a wrongful 
death case because the losses of the family were 
worth far more than the value of an inmate’s 
assets and property. Bell v. Todd, 206 S.W.3d 
86, 2005 Tenn. App. LEXIS 583 (Tenn. Ct. App. 
2005), rehearing denied, — S.W.3d —, 2005 
Tenn. App. LEXIS 613 (Tenn. Ct. App. Sept. 26, 
2005), appeal denied, Cit Bell v. Todd, — S.W.3d 
—, 2006 Tenn. LEXIS 214 (tenn. 2006). 

Denial of the inmate’s petition for post-con- 
viction relief was proper pursuant to Tenn. 
Const. art. I, § 9 and U.S. Const. amend. 6 
because his counsel was not ineffective. His 
counsel reviewed the state’s evidence, spoke to 
his prior counsel, spoke with the inmate for 
many hours about the details of his case, and 
explained the possible sentences that he could 
receive if he was convicted at trial. Harvey v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 893 (Tenn. Crim. App. Aug. 19, 2005), 
appeal denied, Harvey v. State — S.W.3d —, 
2006 Tenn. LEXIS 32 (Tenn. Jan. 30, 2006). 

Finding against the inmate in his petition for 
writ of error coram nobis was proper in part 
where ineffective assistance of counsel was not 
an appropriate ground for relief pursuant to a 
writ of error coram nobis. Armstrong v. State, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 446 
(Tenn. Crim. App. June 8, 2006). 

Post conviction relief was properly denied in 
a second degree murder case because counsel 
was not ineffective in allowing petitioner to 
plead guilty before the trial court held a hear- 
ing on his motion to suppress his confession, as 
counsel and petitioner made a strategic deci- 
sion to forego the motion hearing in return for 
the plea; the state offered to let petitioner plead 
guilty and receive a 20-year sentence on the 
condition that petitioner abandon his motion to 
suppress. Pierce v. State, — S.W.3d —, 2006 
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Tenn. Crim. App. LEXIS 226 (Tenn. Crim. App. 
Mar. 16, 2006). 

Post-conviction court, pursuant to Tenn. Sup. 
Ct. R. 28, § 9(D)(1)(b)G), entered an order 
granting the inmate a delayed appeal and 
stayed the post-conviction proceedings pending 
a final disposition of the delayed appeal; the 
inmate did file a T.R.A.P. 11 application seeking 
review by the state supreme court, which was ° 
ultimately denied by the supreme court. Thus, 
the inmate was not prejudiced by his counsel’s 
failure to timely file an application to appeal to 
the supreme court; accordingly, the inmate was 
not subjected to ineffective assistance of coun- 
sel. Cavaye v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 284 (Tenn. Crim. App. Apr. 5, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 695 (Tenn. 2006). 

Trial court properly denied a petitioner’s re- 
quest for post-conviction relief following his 
conviction for first degree premeditated murder 
because the petitioner failed to show, by clear 
and convincing evidence, that counsel was in- 
effective. Among other things, the petitioner 
failed to call witnesses that he alleged counsel 
should have discovered, interviewed, or pre- 
sented as witnesses, and he failed to show how 
he was prejudiced. Coleman v. State, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 291 (Tenn. 
Crim. App. Apr. 6, 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 738 (Tenn. Aug. 
21, 2006). 

Post-conviction relief was properly denied in 
a case related to murder and robbery because 
counsel was not ineffective regarding his dis- 
cussions with petitioner, as the record reflected 
that counsel discussed all possible strategies 
and defenses with petitioner, counsel and peti- 
tioner discussed the evidence against peti- 
tioner, and petitioner admitted that counsel 
listened to him and met with him regularly. 
Mays v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 297 (Tenn. Crim. App. Apr. 11, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 776 (Tenn. 2006). 

Record did not reflect that the trial court 
made an inquiry on the record to ensure that 
defendant knowingly and intelligently waived 
his right to assistance of counsel at the hearing; 
because defendant was denied counsel through- 
out the prosecution’s case in chief, this denial 
affected the entire criminal proceeding, which 
was a Structural error requiring automatic re- 
versal. Cottingham v. Cottingham, 193 S.W.3d 
531, 2006 Tenn. LEXIS 442 (Tenn. 2006). 

Post-conviction relief was properly denied in 
a child rape case because counsel was not 
ineffective regarding recognizing that appel- 
lant could not read or write, as appellant cited 
no authority to support his position or proof as 
to how he was adversely affected by his illit- 
eracy, and counsel testified that counsel testi- 
fied that he explained everything to appellant. 
Franks v. State, — S.W.3d —, 2006 Tenn. Crim. 
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App. LEXIS 350 (Tenn. Crim. App. Apr. 27, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 826 (Tenn. 2006). 

Post-conviction relief was properly denied in 
a child rape case because counsel was not 
ineffective regarding investigating appellant’s 
mental illness and using it to mitigate his 
culpability, as appellant never gave trial coun- 
sel information about any mental health prob- 
lems he was having, and counsel observed 
nothing from appellant’s behavior during inter- 
views to suggest that appellant was suffering 
from a mental illness. Franks v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 350 
(Tenn. Crim. App. Apr. 27, 2006), appeal denied, 
— §.W.3d —, 2006 Tenn. LEXIS 826 (Tenn. 
2006). 

Defendant was properly denied post-convic- 
tion relief where he failed to prove he received 
ineffective assistance of counsel; defendant’s 
claim that his attorneys failed to interview 
specific witnesses was without merit as he 
failed to present them at the evidentiary hear- 
ing; trial counsel effectively cross-examined the 
victim regarding her recollection of the robbery. 
Boyd v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 361 (Tenn. Crim. App. May 1, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 881 (Tenn. Sept. 25, 2006). 

Counsel was not ineffective for “coercing” the 
petitioner into pleading guilty by telling him 
that he faced life without parole if he went to 
trial where the petitioner was charged with 
aggravated robbery, he was serving a forty-year 
sentence on another conviction, he had three 
robbery convictions, a burglary conviction, and 
several other felony convictions, and he was a 
Range III, persistent offender. The petitioner’s 
attorney testified the petitioner qualified as a 
“three strikes” offender, and the trial court 
accredited the testimony of the attorney. Per- 
kins v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 363 (Tenn. Crim. App. May 3, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 871 (Tenn. Sept. 25, 2006). 

Post-conviction relief was properly denied in 
a case related to rape, robbery, and burglary 
because petitioner failed to prove that counsel 
was ineffective, as counsel met with petitioner 
to discuss the status of the case on numerous 
occasions, petitioner failed to inform counsel of 
the location or identity of an alleged perpetra- 
tor, counsel could not prepare petitioner to 
testify because he learned that petitioner was 
intending on asserting an untruthful alibi de- 
fense, and petitioner failed to specify how coun- 
sel’s purported premature motion to suppress 
filing prejudiced his defense. Waters v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. May 22, 2006), appeal dis- 
missed without opinion, vacated without op., — 
S.W.3d —, 2006 Tenn. LEXIS 769 (Tenn. 2006). 

Post conviction relief was properly denied in 
a case where petitioner pled guilty to aggra- 
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vated burglary, burglary, and theft because 
counsel was not ineffective, as counsel testified 
that she met with petitioner five or six times 
and told him that she could not promise that 
his sentences would run concurrently, and the 
record contained copies of two letters sent to 
petitioner by counsel informing him of the 
possible sentences he faced on each count and 
stating there was no assurance the trial court 
would run the sentences concurrently. Wells v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 386 (Tenn. Crim. App. May 18, 2006), 
application denied, — S.W.3d —, 2006 Tenn. 
LEXIS 660 (Tenn. Aug. 14, 2006). 


75. —When Right Arises. 

Right of accused to counsel does not depend 
on whether or not at the time of the interroga- 
tion the authorities have secured a formal in- 
dictment. Campbell v. State, 215 Tenn. 95, 384 
S.W.2d 4, 1964 Tenn. LEXIS 541 (Tenn. Nov. 12, 
1964). 

Where investigation has ceased to be a gen- 
eral investigation of an unsolved crime but has 
begun to focus on a particular suspect who has 
been taken into police custody and interrogated 
for the purpose of eliciting incriminating state- 
ments without accused having been effectively 
absolutely warned of his constitutional right to 
remain silent and accused has been denied 
right to counsel during that period, statements 
elicited by police during such period cannot be 
used against him in a criminal proceeding. 
Campbell v. State, 215 Tenn. 95, 384 S.W.2d 4, 
1964 Tenn. LEXIS 541 (Tenn. Nov. 12, 1964). 

Preliminary hearing before magistrate was 
not a critical stage in proceeding and fact that 
defendant was not represented by counsel at 
that time did not deny defendant’s constitu- 
tional rights particularly in view of fact that no 
indictment was entered at that time, defendant 
entered plea of not guilty and testimony was to 
the effect that defendant was advised of his 
right to counsel and to remain silent. State ex 
rel. Reed v. Heer, 218 Tenn. 338, 403 S.W.2d 
310, 1966 Tenn. LEXIS 640 (1966). 

A defendant has no right to counsel during 
police investigation or surveillance prior to the 
initiation of adversary judicial proceedings. 
Clariday v. State, 552 S.W.2d 759, 1976 Tenn. 
Crim. App. LEXIS 306 (Tenn. Crim. App. 1976). 

Under U.S. Const. amend. 6, and under Tenn. 
Const. art. 1, § 9, a person accused of a crime is 
entitled to the guiding hand of counsel at any 
post-arrest lineup, showup, walk-in or other 
type identification parade or process wherein 
he is required to submit to corporeal identifica- 
tion, absent a knowing, voluntary and effective 
written waiver. State v. Mitchell, 593 S.W.2d 
280, 1980 Tenn. LEXIS 395 (Tenn. 1980), cert. 
denied, 449 U.S. 845, 101 S. Ct. 128, 66 L. Ed. 
2d 53, 1980 U.S. LEXIS 2905 (1980), cert. 
denied, Mitchell v. Tennessee, 449 U.S. 845, 101 
S. Ct. 128, 66 L. Ed. 2d 53, 1980 U.S. LEXIS 
2905 (1980). 
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Right to counsel attaches when adversary 
judicial proceedings are initiated. Initiation is 
marked by formal charge, which is construed to 
be an arrest warrant, or at the time of the 
preliminary hearing in those rare cases where 
a preliminary hearing is not preceded by an 
arrest warrant, or by indictment or present- 
ment when the charge is initiated by the grand 
jury. State v. Mitchell, 593 S.W.2d 280, 1980 
Tenn. LEXIS 395 (Tenn. 1980), cert. denied, 449 
U.S. 845, 101 S. Ct. 128, 66 L. Ed. 2d 53, 1980 
U.S. LEXIS 2905 (1980), cert. denied, Mitchell 
v. Tennessee, 449 U.S. 845, 1018S. Ct. 128, 66 L. 
Ed. 2d 53, 1980 U.S. LEXIS 2905 (1980); Sevier 
v. Turner, 742 F.2d 262, 1984 U.S. App. LEXIS 
19737 (6th Cir. Tenn. 1984). 

Arrest does not constitute an adversary judi- 
cial criminal proceeding for the purpose of 
determining when the right to counsel at- 
taches. Griffin v. Rose, 546 F. Supp. 932, 1981 
U.S. Dist. LEXIS 17683 (E.D. Tenn. 1981), affd 
without opinion, 703 F.2d 561, 1982 U.S. App. 
LEXIS 12094 (6th Cir. Tenn. 1982), affd, Griffin 
v. Rose, 703 F.2d 561, 1982 U.S. App. LEXIS 
12094 (6th Cir. Tenn. 1982). 

A “restraint on freedom of movement of the 
degree associated with a formal arrest” exists 
for right to counsel purposes where a person 
has been “deprived of his freedom of action in 
any significant way.” Sevier v. Turner, 742 F.2d 
262, 1984 U.S. App. LEXIS 19737 (6th Cir. 
Tenn. 1984). 

Courts should look to state law in order to 
determine when a state judicial criminal pro- 
ceeding has commenced for the right to counsel 
purposes of Massiah and its progeny. Sevier v. 
Turner, 742 F.2d 262, 1984 U.S. App. LEXIS 
19737 (6th Cir. Tenn. 1984). 

Since the state had not commenced adver- 
sarial proceedings against defendant when he 
confessed, he had no sixth amendment right to 
have counsel present during the interrogation. 
State v. O’Guinn, 786 S.W.2d 243, 1989 Tenn. 
Crim. App. LEXIS 634 (Tenn. Crim. App. 1989). 

In Tennessee, an arrest warrant, or a pre- 
_ liminary hearing if no arrest warrant is issued, 
or an indictment or presentment, when the 
charge is initiated by the grand jury, marks the 
initiation of criminal charges to which the sixth 
amendment right to counsel attaches. State v. 
Butler, 795 S.W.2d 680, 1990 Tenn. Crim. App. 
LEXIS 84 (Tenn. Crim. App. 1990), appeal 
denied, State v. Riggins, — S.W.2d —, 1990 
Tenn. LEXIS 221 (Tenn. June 11, 1990), appeal 
denied, State v. Butler, — S.W.2d —, 1990 Tenn. 
LEXIS 235 (Tenn. June 11, 1990). 

The right to counsel granted by U.S. Const. 
amends. 6 and 14 provide that a person is 
entitled to the help of a lawyer at or after the 
time that judicial proceedings have been initi- 
ated against him. State v. Butler, 795 S.W.2d 
680, 1990 Tenn. Crim. App. LEXIS 84 (Tenn. 
Crim. App. 1990), appeal denied, State v. Rig- 
gins, — S.W.2d —, 1990 Tenn. LEXIS 221 
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(Tenn. June 11, 1990), appeal denied, State v. 
Butler, — S.W.2d —, 1990 Tenn. LEXIS 235 
(Tenn. June 11, 1990). 

Where an undercover government agent is 
placed in a cell to elicit defendant’s statements 
regarding a crime unrelated to the one for 
which he is incarcerated, the statements are 
admissible and do not violate defendant’s sixth 
amendment right to counsel; it is only after the 
relevant charges are filed that U.S. Const. 
amend. 6 precludes the government from at- 
tempting to solicit such incriminating state- 
ments from the defendant without regard to the 
accused’s right to counsel. United States v. 
Clark, 988 F.2d 1459, 1993 U.S. App. LEXIS 
4301 (6th Cir.), cert. denied, 510 U.S. 832, 114 
S. Ct. 105, 126 L. Ed. 2d 71, 1993 U.S. LEXIS 
5204 (1993). 

Where defendant was arrested on the date of 
the offense and taken immediately to the hos- 
pital for a rape kit examination, no judicial 
proceedings had been initiated against him at 
that time and the right to counsel had not 
attached. State v. Jackson, 889 S.W.2d 219, 
1993 Tenn. Crim. App. LEXIS 638 (Tenn. Crim. 
App. 1993), vacated, — S.W.2d —, 1998 Tenn. 
Crim. App. LEXIS 920 (Tenn. Crim. App. Aug. 
31, 1998). 

A person who has been stopped by the police 
for driving under the influence does not have 
the right to speak with an attorney prior to 
making the decision as to whether to submit to 
or refuse a blood or breath test. State v. Frasier, 
914 S.W.2d 467, 1996 Tenn. LEXIS 61 (Tenn. 
1996), rehearing denied, — S.W.2d —, 1996 
Tenn. LEXIS 203 (Tenn. Mar. 18, 1996). 

The sixth amendment right to counsel does 
not attach until the adversarial judicial process 
is initiated; in Tennessee, this is the time of the 
filing of the formal charge, such as an arrest 
warrant, indictment, presentment, or prelimi- 
nary hearing in cases where a warrant was not 
obtained prior to the arrest. State v. Hud- 
dleston, 924 S.W.2d 666, 1996 Tenn. LEXIS 387 
(Tenn. 1996). 

The defendant’s sixth amendment right to 
counsel attaches with the filing of the formal 
charge; thus, statements the defendant made to 
his son and step-nephew before the arrest war- 
rant was issued are admissible. State v. Bryan, 
990 S.W.2d 231, 1998 Tenn. Crim. App. LEXIS 
1080 (Tenn. Crim. App. 1998). 

There is no constitutional protection from 
statements volunteered by an accused; there- 
fore, where defendant initiated a discussion 
with a detective and the detective did not pose 
any statements to the defendant reasonably 
likely to elicit an incriminating response, the 
defendant’s statement was not the product of 
an unconstitutional custodial interrogation. 
State v. Land, 34 S.W.3d 516, 2000 Tenn. Crim. 
App. LEXIS 369 (Tenn. Crim. App. 2000). 

Although any review of whether an accused’s 
sixth amendment right to counsel may neces- 
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sarily involve consideration of an accused’s fifth 
amendment right to counsel via Miranda, the 
two are distinguished in purpose: the right to 
counsel provided by Miranda under U.S. Const. 
amend. 5 protects against coercions relative to 
self-incrimination, while the right to counsel 
under U.S. Const. amend. 6 guarantees, after 
formal charges have been brought, the right to 
legal assistance at any critical confrontation 
with state officials, irrespective of coercion. 
State v. Land, 34 S.W.3d 516, 2000 Tenn. Crim. 
App. LEXIS 369 (Tenn. Crim. App. 2000). 

The issuance of a search warrant for defen- 
dant’s apartment was not sufficient to trigger 
defendant’s right to counsel. State v. Price, 46 
S.W.3d 785, 2000 Tenn. Crim. App. LEXIS 597 
(Tenn. Crim. App. 2000), application denied, — 
S.W.3d —, 2001 Tenn. LEXIS 146 (Tenn. Feb. 
26, 2001). 

Suspect’s right to counsel did not attach 
during pre-indictment plea negotiations where 
it was a mere formality that the government 
had not indicted suspect. United States v. 
Moody, 206 F.3d 609, 2000 FED App. 88P, 2000 
U.S. App. LEXIS 1347 (6th Cir. 2000), cert. 
denied, 531 U.S. 925, 121S. Ct. 301, 148 L. Ed. 
2d 241, 2000 U.S. LEXIS 6624 (2000). 

Surreptitious gathering of an accused’s com- 
munications has been held to circumvent the 
sixth amendment right to counsel, but only 
after that right has been triggered by formal 
accusation; guarantee of counsel applies only 
when the government’s role shifts from inves- 
tigation to accusation. State v. McCormick, 778 
S.W.2d 48, 1989 Tenn. LEXIS 454 (Tenn. 1989), 
cert. denied, 494 U.S. 1039, 110 S. Ct. 1503, 108 
L. Ed. 2d 638, 1990 U.S. LEXIS 1386 (1990), 
cert. denied, McCormick v. Tennessee, 494 U.S. 
1039, 110 S. Ct. 1503, 108 L. Ed. 2d 638, 1990 
U.S. LEXIS 1386 (1990). 


76. ——lIdentifications. 

A pretrial confrontation such as a lineup or 
showup is a critical stage in the prosecution of 
a defendant and it is a violation of defendant’s 
right to assistance of counsel to conduct such a 
confrontation in absence of defense counsel. 
Greer v. State, 1 Tenn. Crim. App. 407, 443 
S.W.2d 681, 1969 Tenn. Crim. App. LEXIS 331 
(Tenn. Crim. App. 1969). 

A trial court reviewing a challenged pretrial 
confrontation is not to inquire whether the 
confrontation was conducted in an unfair man- 
ner but rather to inquire only whether the 
confrontation occurred at a “critical stage” of 
the prosecution and, if so, regardless of the 
demonstrated fairness of the confrontation, 
identification testimony which was the fruit of 
that confrontation must be barred if defen- 
dant’s right to the presence of counsel at such 
confrontation has been infringed. Greer v. 
State, 1 Tenn. Crim. App. 407, 443 S.W.2d 681, 
1969 Tenn. Crim. App. LEXIS 331 (Tenn. Crim. 
App. 1969). 
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When defendant testified and admitted being 
present when the theft was committed, he 
cured any defect in a lineup held in the absence 
of counsel. Rice v. State, 4 Tenn. Crim. App. 
600, 475 S.W.2d 178, 1971 Tenn. Crim. App. 
LEXIS 430 (Tenn. Crim. App. 1971). 

Where, during the investigative stage of a 
murder case, a suspect, who later was convicted 
in the case, was induced by officers to come out 
of his house and proceed to his car, as a result of 
which a staked out witness identified him and 
his car as the man and car he had seen near the 
scene of the crime, the court held that this was 
not an illegal “showup,” that the identification 
was legal and that it was properly admitted at 
the trial. Bramlett v. State, 515 S.W.2d 895, 
1974 Tenn. Crim. App. LEXIS 234 (Tenn. Crim. 
App. 1974). 

Rape defendant’s constitutional rights were 
not violated by lineup from which he was 
picked by victim, even though she had been 
shown his picture immediately before the 
lineup, as she had had ample opportunity to 
observe her assailant while he committed the 
crime and she had not been told that the police 
thought defendant was the criminal when she 
identified the photograph and did not know 
that he was to be in the lineup. Bennett v. 
State, 530 S.W.2d 511, 1975 Tenn. LEXIS 564 
(Tenn. 1975). 

Constitutional error in denying defendant 
assistance of counsel at pretrial identification 
confrontation was harmless beyond a reason- 
able doubt given the preponderance of evidence 
against him. Smith v. Thompson, 437 F. Supp. 
189, 1976 U.S. Dist. LEXIS 14978 (E.D. Tenn. 
1976), affd without opinion, 559 F.2d 1221 (6th 
Cir. 1977), affd, Smith v. Thompson, 559 F.2d 
1221 (6th Cir. 1977), cert. denied, Smith v. 
Thompson, 434 U.S. 907, 98 S. Ct. 308, 54 L. 
Ed. 2d 195, 1977 U.S. LEXIS 3690 (1977). 

An accused is not entitled to counsel at a 
preindictment lineup. Roach v. Moore, 550 
S.W.2d 256, 1977 Tenn. Crim. App. LEXIS 262 
(Tenn. Crim. App. 1977). 

Where defendant participated in a lineup 
prior to his indictment, he was not entitled to 
counsel at the lineup proceedings. Evans v. 
State, 557 S.W.2d 927, 1977 Tenn. Crim. App. 
LEXIS 318 (Tenn. Crim. App. 1977). 

Where disputed identification procedure oc- 
curred prior to defendant’s indictment, neither 
the sixth amendment right to counsel nor pro- 
cedural rules laid down by the United States 
supreme court applied, although the broad 
guarantee of due process remained. Proctor v. 
State, 565 S.W.2d 909, 1978 Tenn. Crim. App. 
LEXIS 296 (Tenn. Crim. App. 1978). 

There is no right to counsel at the state’s 
pretrial photographic displays. Houston v. 
State, 567 S.W.2d 485, 1978 Tenn. Crim. App. 
LEXIS 305 (Tenn. Crim. App. 1978). 

The evidence did not preponderate against 
the trial court’s ruling in a rape prosecution 
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that defendant waived his right to counsel at a 
lineup where, although the defendant insisted 
that the waiver had been scratched out on the 
advice-of-rights form he signed prior to the 
lineup, the state’s evidence indicated that de- 
fendant had chosen not to make a statement, as 
indicated by the marks on the Miranda form, 
but that he had specifically waived his right to 
an attorney at the lineup after receiving oral 
advice that he was entitled to have an attorney 
present. Mothershed v. State, 578 S.W.2d 96, 
1978 Tenn. Crim. App. LEXIS 283 (Tenn. Crim. 
App. 1978). 

During a lineup identification occurring dur- 
ing the investigative phase, prior to arrest, the 
sixth amendment right to counsel is not appli- 
cable. Holt v. State, 591 S.W.2d 785, 1979 Tenn. 
Crim. App. LEXIS 296 (Tenn. Crim. App. 1979). 

When an arrest is made without a warrant 
and a lineup is conducted there is no constitu- 
tional right to counsel; however, even then the 
accused is constitutionally protected against 
unnecessarily suggestive procedures. State v. 
Mitchell, 593 S.W.2d 280, 1980 Tenn. LEXIS 
395 (Tenn. 1980), cert. denied, 449 U.S. 845, 
101 S. Ct. 128, 66 L. Ed. 2d 53, 1980 U.S. 
LEXIS 2905 (1980), cert. denied, Mitchell v. 
Tennessee, 449 U.S. 845, 101 S. Ct. 128, 66 L. 
Ed. 2d 53, 1980 U.S. LEXIS 2905 (1980). 

Because defendant was not arrested pursu- 
ant to a warrant and adversary proceedings 
had not been initiated against him, he was not 
denied his constitutional rights by an uncoun- 
seled lineup. State v. York, 605 S.W.2d 837, 
1980 Tenn. Crim. App. LEXIS 303 (Tenn. Crim. 
App. 1980). 

No right to counsel attaches to lineup pro- 
ceedings conducted after warrantless arrests 
and prior to formal charge. State v. Shanklin, 
608 S.W.2d 596, 1980 Tenn. Crim. App. LEXIS 
332 (Tenn. Crim. App. 1980). 

The right to counsel does not attach to an 
out-of-court identification made after an arrest 
without a warrant because adversarial pro- 
ceedings have not begun. State v. Barber, 625 
S.W.2d 291, 1981 Tenn. Crim. App. LEXIS 407 
(Tenn. Crim. App. 1981). 

Assuming, arguendo that adversary criminal 
proceedings had commenced with the arrest of 
the defendant, and that a subsequent pretrial 
voice identification was a critical stage in the 
prosecution, the absence of counsel at the pre- 
trial voice identification did not render the 
subsequent in-court identification inadmissible 
where there was an independent basis for the 
in-court identification. United States v. Patton, 
721 F.2d 159, 1983 U.S. App. LEXIS 15344 (6th 
Cir. 1983). 

The right to have counsel present at a corpo- 
real lineup does not attach until a formal 
charge or arrest has been made on the charges. 
It does not attach during the investigation 
stage of the proceedings. This is the rule even 
though the accused is in custody on other 
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charges and has counsel in those cases. State v. 
Strange, 772 S.W.2d 440, 1989 Tenn. Crim. 
App. LEXIS 35 (Tenn. Crim. App. 1989). 


77. ——Preliminary Hearings. 

Although a preliminary hearing is not consti- 
tutionally required in a criminal prosecution in 
Tennessee, since such a hearing is required by 
§ 40-1131 (repealed), it is a critical stage in the 
proceeding and, under U.S. Const. amend. 6 the 
defendant is entitled to the effective assistance 
of counsel at such hearing, which he did not 
receive where he was represented by court 
appointed counsel, who was neither qualified 
by training nor licensed in the State of Tennes- 
see to practice law. McKeldin v. State, 516 
S.W.2d 82, 1974 Tenn. LEXIS 443 (Tenn. 1974), 
affd on other grounds, McKeldin v. State, 534 
S.W.2d 131, 1975 Tenn. Crim. App. LEXIS 302 
(Tenn. Crim. App. 1975), cert. denied, McKeldin 
v. Tennessee, 425 U.S. 901, 96 S. Ct. 1490, 47 L. 
Ed. 2d 751, 1976 U.S. LEXIS 780 (1976). 

Where defendant was not prejudiced by the 
denial of counsel at the preliminary hearing, 
the court of criminal appeals upheld a finding 
that such denial was harmless error. McKeldin 
v. State, 534 S.W.2d 131, 1975 Tenn. Crim. App. 
LEXIS 302 (Tenn. Crim. App. 1975), cert. de- 
nied, McKeldin v. Tennessee, 425 U.S. 901, 96 
S. Ct. 1490, 47 L. Ed. 2d 751, 1976 U.S. LEXIS 
780 (1976). 

At preliminary hearing, representation of de- 
fendant by nonlawyer was only harmless error 
where record showed no fatal weaknesses in 
state’s case, where there was probable cause to 
bind defendant over to the grand jury, and 
where nothing in the preliminary proceeding 
prejudiced defendant’s rights at the subsequent 
trial. McKeldin v. State, 534 S.W.2d 131, 1975 
Tenn. Crim. App. LEXIS 302 (Tenn. Crim. App. 
1975), cert. denied, McKeldin v. Tennessee, 425 
U.S. 901, 96 S. Ct. 1490, 47 L. Ed. 2d 751, 1976 
U.S. LEXIS 780 (1976). 

Where defendant had no appointed counsel 
until 33 days after arrest, during which time he 
was indicted without preliminary hearing; fail- 
ure of trial court to abate the indictment did not 
deprive defendant of his rights, since court did 
hold preliminary hearing following appoint- 
ment of counsel. Beasley v. State, 539 S.W.2d 
820, 1976 Tenn. Crim. App. LEXIS 384 (Tenn. 
Crim. App. 1976). 

Although the sixth circuit rule in federal 
prosecutions is that lack of effective assistance 
of counsel both before and during trial is error 
which may not be treated as harmless, where 
the error occurs at a preliminary hearing in 
state proceedings and the state invokes harm- 
less error as a reason for denying relief, a 
harmless error analysis is required. McKeldin 
v. Rose, 631 F.2d 458, 1980 U.S. App. LEXIS 
13281 (6th Cir. Tenn. 1980), cert. denied, 450 
U.S. 969, 101 S. Ct. 1488, 67 L. Ed. 2d 619, 
1981 U.S. LEXIS 1144 (1981), cert. denied, 
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McKeldin v. Rose, 450 U.S. 969, 1018S. Ct. 1488, 
67 L. Ed. 2d 619, 1981 U.S. LEXIS 1144 (1981). 

The constitutional right to assistance of 
counsel applies to all critical stages of criminal 
proceedings, including the preliminary hear- 
ing. State v. Kilby, 763 S.W.2d 389, 1988 Tenn. 
Crim. App. LEXIS 578 (Tenn. Crim. App. 1988). 


78. ——Psychiatric Evaluation. 

Where defense counsel requested the first 
mental evaluation in the case and was notified 
of each subsequent psychiatric evaluation or- 
dered at the request of either defendant or the 
state, and defendant relied upon his mental 
status at the time of the offense as a mitigating 
circumstance in the penalty phase, introduc- 
tion of rebuttal testimony did not violate defen- 
dant’s fifth or sixth amendment rights. State v. 
Bush, 942 S.W.2d 489, 1997 Tenn. LEXIS 171 
(Tenn. 1997), cert. denied, 522 U.S. 953, 118 S. 
Ct. 376, 139 L. Ed. 2d 293, 1997 U.S. LEXIS 
6545 (1997), criticized, State v. Huskey, 177 
S.W.3d 868, 2005 Tenn. Crim. App. LEXIS 543 
(Tenn. Crim. App. June 1, 2005). 

Requiring a capital defendant to submit to a 
psychiatric examination by a state selected 
mental health expert is constitutionally per- 
missible if the defendant has the assistance of 
counsel when the decision to raise an insanity 
defense is made. State v. Reid, 981 S.W.2d 166, 
1998 Tenn. LEXIS 695 (Tenn. 1998). 

A criminal defendant has no right under 
either U.S. Const. amend. 6 or Tenn. Const. art. 
I, § 9 to have counsel present at a psychiatric 
examination prior to his or her criminal trial; 
therefore, a prisoner asserting incompetence to 
be executed has no such right. Coe v. State, 17 
S.W.3d 193, 2000 Tenn. LEXIS 116 (Tenn. 
2000), cert. denied, 529 U.S. 1034, 120 S. Ct. 
1460, 146 L. Ed. 2d 344, 2000 U.S. LEXIS 2200 
(2000). 


79. —Waiver. 

Failure of the trial judge to determine that 
the defendant was competent to waive counsel 
constituted reversible error. Hendon v. State, 
489 S.W.2d 271, 1972 Tenn. Crim. App. LEXIS 
303 (Tenn. Crim. App. 1972). 

Defendant was stopped and questioned by 
F.B.I. agents concerning money he had been 
changing into larger bills. He was advised of all 
his rights except his right to have an attorney 
appointed if he could not afford one. He was not 
arrested, but did accompany the agents to his 
residence where he signed a consent for a 
search. The search which followed was valid, as 
defendant was intelligent, educated, and 
signed the consent voluntarily. There was no 
necessity to inform him that an attorney would 
be appointed for him, as he had the funds to 
hire one. Nix v. State, 530 S.W.2d 524, 1975 
Tenn. Crim. App. LEXIS 279 (Tenn. Crim. App. 
1975), cert. denied, 423 U.S. 913, 96S. Ct. 218, 
46 L. Ed. 2d 142, 1975 U.S. LEXIS 3052 (1975), 
cert. denied, Nix v. Tennessee, 423 U.S. 913, 96 
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S. Ct. 218, 46 L. Ed. 2d 142, 1975 U.S. LEXIS 
3052 (1975). 

Where the right to have counsel present 
during statements taken in incommunicado po- 
lice surroundings is waived or the right is not 
exercised until after incriminating statements 
are made, the state has a heavy burden to show 
that such a waiver was freely, voluntarily and 
knowingly exercised. Lee v. State, 560 S.W.2d 
82, 1977 Tenn. Crim. App. LEXIS 307 (Tenn. 
Crim. App. 1977). 

The right to counsel may be relinquished if a 
defendant knowingly, intelligently and volun- 
tarily waives it. Owens v. State, 561 S.W.2d 
167, 1977 Tenn. Crim. App. LEXIS 257 (Tenn. 
Crim. App. 1977). 

Even though the defendant’s attorney had 
requested that no statement be taken from his 
client, it was possible for the defendant to 
waive his right to have counsel present during 
questioning where the police had not agreed to 
forego questioning, where defendant was in- 
formed of his constitutional rights prior to his 
confession, and where there was an impartial 
witness present at all times. McPherson v. 
State, 562 S.W.2d 210, 1977 Tenn. Crim. App. 
LEXIS 251 (Tenn. Crim. App. 1977). 

A defendant has a perfect right to waive the 
right to the assistance of an attorney unhin- 
dered by a conflict of interests. United States v. 
Tennyson, 88 F.R.D. 119, 1980 U.S. Dist. LEXIS 
14938 (E.D. Tenn. 1980). 

Information relating to a murder case, given 
by the defendant to a police agent posing as a 
fellow prisoner after defendant had been in- 
dicted for murder and retained counsel, was not 
admissible even if voluntarily given because 
the statements were induced by a misappre- 
hension engendered by deception and thus, 
could not involve a knowing waiver of defen- 
dant’s right to counsel during interrogation. 
State v. Berry, 592 S.W.2d 553, 1980 Tenn. 
LEXIS 393 (Tenn. 1980), cert. denied, 449 U.S. 
887, 101 S. Ct. 241, 66 L. Ed. 2d 112, 1980 U.S. 
LEXIS 3403 (1980), cert. denied, Tennessee v. 
Berry, 449 U.S. 887, 1018S. Ct. 241, 66 L. Ed. 2d 
112, 1980 U.S. LEXIS 3403 (1980). 

Where the defendant waives counsel as a 
result of being presented with evidence of his 
guilt, the evidence must exist in fact and not in 
the imagination of the interrogator. State v. 
Howard, 617 S.W.2d 656, 1981 Tenn. Crim. 
App. LEXIS 341 (Tenn. Crim. App. 1981). 

Where the defendant was brought before a 
magistrate and counsel was requested and ap- 
pointed, and secret service agents immediately 
resumed interrogation without counsel which 
resulted in a confession 30 minutes later, the 
defendant had not made a voluntary, knowing 
and intelligent waiver of his right to counsel, 
the request for counsel was for the immediate 
proceedings, the defendant did not initiate any 
of the intercourse between himself and the 
agents, and the defendant’s right to counsel 


Amend. 6 


and right against self-incrimination were vio- 
lated and the confession should have been sup- 
pressed. United States v. Campbell, 721 F.2d 
578, 1983 U.S. App. LEXIS 15042 (6th Cir. 
1983). 

Merely because a defendant at one time be- 
fore the trial could (or thought he could) afford 
a lawyer, his failure to actually retain a lawyer 
will not operate as a waiver of his right to 
counsel. State v. Dubrock, 649 S.W.2d 602, 1983 
Tenn. Crim. App. LEXIS 383 (Tenn. Crim. App. 
1983). 

The statement at a hearing of the motion for 
a new trial that a defendant was satisfied with 
trial counsel’s performance did not amount to 
waiver of the constitutional right to effective 
assistance of counsel under the facts of the 
case. Martin v. Rose, 744 F.2d 1245, 1984 U.S. 
App. LEXIS 17966 (6th Cir. 1984). 

Failure to diligently examine the defendant’s 
background and experience, failure to notify 
defendant as to the possible extent of any 
penitentiary sentence, and failure to elaborate 
fully to defendant why he thought it unwise to 
waive counsel left the trial judge entirely un- 
aware of the facts essential to an informed 
decision that the accused had executed a valid 
waiver of his right to counsel. State v. North- 
ington, 667 S.W.2d 57, 1984 Tenn. LEXIS 923 
(Tenn. 1984). 

Defendant, who had invoked her right to 
have counsel present, did not waive that right 
by reinitiating the interrogation where it was 
found that the state reinitiated the interroga- 
tion using a Mutt and Jeff routine similar to 
that described in Miranda v. Arizona, 384 U.S. 
436, 86S. Ct. 1602, 16 L. Ed. 2d 694, 1966 U.S. 
LEXIS 2817, 10 Ohio Misc. 9, 36 Ohio Op. 2d 
237, 10 A.L.R.3d 974 (1966). State v. Goforth, 
678 S.W.2d 477, 1984 Tenn. Crim. App. LEXIS 
2793 (Tenn. Crim. App. 1984). 

It is impermissible to presume a waiver of 
counsel from a silent record. State v. Kilby, 763 
S.W.2d 389, 1988 Tenn. Crim. App. LEXIS 578 
(Tenn. Crim. App. 1988). 

Even though defendant misled the court re- 
garding his education and previous employ- 
ment as a paralegal, where he demonstrated 
that he knew what he needed to mount a 
defense and the problems he would encounter, 
he knowingly and intelligently waived his right 
to counsel. State v. Goodwin, 909 S.W.2d 35, 
1995 Tenn. Crim. App. LEXIS 340 (Tenn. Crim. 
App. 1995). 

Like other constitutional rights, the right to 
counsel can be implicitly waived or forfeited if a 
defendant manipulates, abuses or utilizes the 
right to delay or disrupt a trial. State v. Carru- 
thers, 35 S.W.3d 516, 2000 Tenn. LEXIS 683 
(Tenn. 2000), cert. denied, 533 U.S. 953, 121 S. 
Ct. 2600, 150 L. Ed. 2d 757, 2001 U.S. LEXIS 
5032 (2001). 

Judgment was not void on its face and was 
instead entitled to the presumption of regular- 
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ity, where it contained a blank line where 
defense counsel was ordinarily listed, and the 
preprinted “Waiver of Attorney” was not signed 
by defendant. The judgment did not clearly 
reflect that the defendant was denied the right 
to counsel, the judgment was at most voidable, 
rather than void, and a post-conviction petition 
was the proper method for attacking a voidable 
judgment. Hickman v. State, 153 S.W.3d 16, 
2004 Tenn. LEXIS 828 (Tenn. 2004). 

Defendant’s waiver of his fifth and sixth 
amendment rights to counsel during question- 
ing was valid because defendant’s statement, “I 
guess I need a lawyer, don’t I,” did not consti- 
tute an unambiguous request for an attorney, 
defendant read the waiver of rights form aloud 
without any apparent difficulty, and he ac- 
knowledged that he read and signed the waiver 
before making his statement, that he was fa- 
miliar with the Miranda warning, and that he 
knew he had the right to remain silent or to 
have a lawyer present. State v. Sanders, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 958 
(Tenn. Crim. App. Dec. 6, 2006). 

Trial court did not err by denying defendant’s 
motion to suppress his statement to police on 
the ground that he did not know he was being 
charged with murder until after he had waived 
his rights and submitted to questioning, be- 
cause defendant was informed of his Miranda 
rights and signed a waiver of his rights, and an 
investigator testified that defendant did not 
request an attorney at any time; there was 
nothing in Tennessee law that required a police 
officer to inform a suspect that a grand jury had 
returned an indictment against him before a 
U.S. Const. amend. 6 waiver was deemed valid. 
State v. Tolson, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 1019 (Tenn. Crim. App. Dec. 28, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 409 (Tenn. Apr. 16, 2007). 

When defendant gave post-indictment state- 
ments to police, defendant voluntarily waived 
his right to counsel because defendant had been 
given Miranda warnings on several occasions, 
and he had previously indicated that he wished 
to waive his Miranda rights. State v. Rawlins, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 318 
(Tenn. Crim. App. Apr. 20, 2007). 

While the physical assault of appointed coun- 
sel was not condoned and while defendant’s 
conduct might prove sufficiently egregious to 
have constituted an implicit waiver or forfei- 
ture of counsel upon further review, the case 
was remanded because the appellate court 
needed an adequate record from which to re- 
view the trial court’s decision that defendant 
had to proceed pro se at his sentencing hearing 
because he had allegedly physically attacked 
his trial counsel. State v. Small, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 895 (Tenn. Crim. 
App. Nov. 15, 2006). 


80. —Miranda Warnings. 
Where Miranda warning given to defendant 
upon her arrest was not given in a coercive 
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atmosphere, where when she was informed of 
her rights she understood them and did not 
invoke her right to an attorney, where ex- 
changes between defendant and police officers 
were cordial, and where she was not subject to 
any threats and was given her baby when she 
asked for it, defendant’s Miranda rights were 
not violated. United States v. Calhoun, 49 F.3d 
231, 1995 FED App. 90P, 1995 U.S. App. LEXIS 
4834 (6th Cir. 1995). 

Defendant was aware of the subject of the 
questioning when she signed the Miranda 
waiver even if she was not aware of the exact 
charges that might be brought against her. 
State v. Green, 995 S.W.2d 591, 1998 Tenn. 
Crim. App. LEXIS 1079 (Tenn. Crim. App. 
1998). 

In a murder case, defendant’s inculpatory 
statement made to law enforcement officers 
pertaining to the homicide following his arrest 
for an unrelated matter was not subject to 
suppression, because defendant’s statements 
regarding counsel were equivocal and the offic- 
ers had no duty to clarify defendant’s state- 
ments before continuing with substantive ques- 
tioning about the crime under investigation. 
State v. Mitchell, 137 S.W.3d 630, 2003 Tenn. 
Crim. App. LEXIS 670 (Tenn. Crim. App. 2003), 
appeal denied, — S.W.3d —, 2003 Tenn. LEXIS 
1169 (Tenn. Dec. 1, 2003). 

Confession was properly admitted where de- 
fendant was not denied his right to counsel or 
his right against self-incrimination because he 
was thirty years old, he graduated from high 
school, he was read his rights before the inter- 
view in which he made incriminating state- 
ments, he never requested an attorney, he ex- 
pressed his willingness to speak with police, 
and police did not coerce the statements. State 
v. Kevin Dewitt Ford & Clifford Sylvester 
Wright, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 272 (Tenn. Crim. App. Mar. 23, 2005), 
rehearing denied, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 342 (Tenn. 2005), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 949 
(Tenn. Oct. 24, 2005). 

There is a distinction between the Miranda 
fifth amendment right to counsel, which is 
designed to protect against coercion, and the 
Messiah sixth amendment right to counsel 
which guarantees to a criminal defendant the 
right to legal assistance in any critical confron- 
tation with state officials, regardless of coer- 
cion. State v. Berry, 592 S.W.2d 553, 1980 Tenn. 
LEXIS 393 (Tenn. 1980), cert. denied, 449 U.S. 
887, 1018S. Ct. 241, 66 L. Ed. 2d 112, 1980 U.S. 
LEXIS 3403 (1980), cert. denied, Tennessee v. 
Berry, 449 U.S. 887, 1018S. Ct. 241, 66 L. Ed. 2d 
112, 1980 U.S. LEXIS 3403 (1980). 

Where after indictment defendant voluntar- 
ily made incriminating statements to a private 
individual under circumstances initiated by de- 
fendant, government action was not involved 
and constitutional right to counsel with respect 
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to post-indictment statements was not in- 
fringed. Freshwater v. State, 2 Tenn. Crim. 
App. 314, 453 S.W.2d 446, 1969 Tenn. Crim. 
App. LEXIS 363 (Tenn. Crim. App. 1969), cert. 
denied, 400 U.S. 840, 91S. Ct. 80, 27 L. Ed. 2d 
74, 1970 U.S. LEXIS 1083 (1970), cert. denied, 
Freshwater v. Tennessee, 400 U.S. 840, 91 S. 
Ct. 80, 27 L. Ed. 2d 74, 1970 U.S. LEXIS 1083 
(1970). 

Where the record consists of conflicting testi- 
mony as to when defendant made incriminat- 
ing statements, when he requested counsel, 
and when he attempted to contact his attorney, 
the evidence must clearly reflect that the state- 
ments were given prior to the request for coun- 
sel and that the continuation of the questioning 
was not contrary to Miranda, otherwise the 
statements must be suppressed. Lee v. State, 
560 S.W.2d 82, 1977 Tenn. Crim. App. LEXIS 
307 (Tenn. Crim. App. 1977). 

Defendant’s right to counsel was not violated 
by post-presentment interrogations where he 
was meticulously informed of his right to coun- 
sel and of the consequences of failing to exercise 
that right before he confessed to murder; he not 
only agreed to speak with an officer, but also 
signed an advice and waiver of rights form. 
State v. Rollins, 188 S.W.3d 553, 2006 Tenn. 
LEXIS 191 (Tenn. 2006), cert. denied, — U.S. 
—, 1278. Ct. 162, 166 L. Ed. 2d 115, 2006 U.S. 
LEXIS 6933 (2006). 

In defendant’s murder case, the court did not 
err by denying a motion to suppress defen- 
dant’s confession where there was nothing to 
suggest that defendant’s waiver of his right to 
counsel was anything but knowing, intelligent, 
and voluntary. Defendant was aware of his 
right to remain silent, his right to an attorney, 
and the fact that any statements made by him 
at that time could be used by the State against 
him in any future legal proceedings. State v. 
Thomas, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 410 (Tenn. Crim. App. May 22, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
791 (Tenn. 2006). 


81. ——Timing. 

Miranda warning given to defendant upon 
her arrest outside her apartment had not ex- 
pired by the time she was taken to jail and thus 
her interrogation while being taken to jail was 
not in violation of her constitutional rights. 
United States v. Calhoun, 49 F.3d 231, 1995 
FED App. 90P, 1995 U.S. App. LEXIS 4834 (6th 
Cir. 1995). 


82. —Effective Assistance. 

The provisions of U.S. Const. amend. 6 and 
Tenn. Const. art. I, § 9 are identical in import 
with the result that a denial of the sixth 
amendment right to effective assistance of 
counsel is simultaneously a denial of the right 
to be heard by counsel as provided under the 
constitution of Tennessee. Baxter v. Rose, 523 
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S.W.2d 930, 1975 Tenn. LEXIS 605 (Tenn. 
1975). 

The trial court has a duty to insure that a 
defendant’s right to untrammeled and unim- 
paired assistance of counsel is not abridged by 
court appointment of one attorney to represent 
conflicting interests. Walker v. Garrington, 521 
F. Supp. 18138, 1981 U.S. Dist. LEXIS 14522 
(M.D. Tenn. 1981). 

Where trial judge held trial a period of four- 
teen hours and forty-five minutes on the first 
day of trial, and fourteen hours and thirty 
minutes on the second day of trial, the stressful 
hours involved in the trial, over the protest of 
defendant’s counsel, without the express agree- 
ment of the jurors and without unusual and 
compelling circumstances, violated the rule 
laid down in Hembree v. State, 546 S.W. 2d 235, 
1976 Tenn. Crim. App. LEXIS 307, 99 A.L.R.3d 
586 (Tenn. Crim. App. 1976), and constituted 
deprivations of defendant’s right to due pro- 
cess, U.S. Const. amend. 14, Tenn. Const. art. I, 
§ 8, and his right to counsel under U.S. Const. 
amend. 6 and Tenn. Const. art. I, § 9, and 
required a reversal of his conviction and a 
remand for a new trial. State v. McMullin, 801 
S.W.2d 826, 1990 Tenn. Crim. App. LEXIS 788 
(Tenn. Crim. App. 1990). 

Failure to warn defendant that his refusal to 
give additional handwriting examples could be 
used against him at trial did not violate his 
right to counsel. State v. Harris, 839 S.W.2d 54, 
1992 Tenn. LEXIS 348 (Tenn. 1992), modified 
and rehearing denied, — S.W.2d —, 1992 Tenn. 
LEXIS 557 (Tenn. Sept. 8, 1992), cert. denied, 
507 U.S. 954, 113 S. Ct. 13868, 122 L. Ed. 2d 746, 
1993 U.S. LEXIS 1703 (1993), cert. denied, 
Harris v. Tennessee, 507 U.S. 954, 113 S. Ct. 
1368, 122 L. Ed. 2d 746, 1993 U.S. LEXIS 1703 
(1993). 

Even though an advocate may be unlicensed 
as an attorney, a conviction may be valid under 
U.S. Const. amend. 6 so long as the defendant 
is represented by a competent advocate who 
does not have a conflict of interest. If an advo- 
cate was unauthorized to practice law when the 
advocate represented a defendant, then the 
advocate should perhaps be convicted of a 
crime. It does not necessarily follow, however, 
that the advocate’s crime should automatically 
result in the cancellation of the client’s convic- 
tion. Blanton v. United States, 896 F. Supp. 
1451, 1995 U.S. Dist. LEXIS 17101 (M.D. Tenn. 
1995), affd, 94 F.3d 227, 1996 FED App. 282P, 
1996 U.S. App. LEXIS 22051 (6th Cir. Tenn. 
1996). 

Alcohol or drug abuse by the defense attor- 
ney, without specific proof of its effect on per- 
formance, does not merit relief. Brimmer v. 
State, 29 S.W.3d 497, 1998 Tenn. Crim. App. 
LEXIS 984 (Tenn. Crim. App. 1998). 

Drug trafficking defendant who opted not to 
accept a five-year plea offer and was subse- 
quently sentenced to twenty-seven years was 
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not denied effective assistance of counsel where 
defendant was not advised that the court might 
consider relevant conduct to enhance his sen- 
tence, including prior drug deals irrespective of 
conviction for those deals, where defendant did 
not advise counsel of additional criminal con- 
duct. Jones v. United States, 161 F.3d 397, 1998 
U.S. App. LEXIS 30530 (6th Cir. 1998), vacated 
in part, opinion replaced, 178 F.3d 790, 1999 
FED App. 198A, 1999 U.S. App. LEXIS 10920 
(6th Cir. Tenn. 1999). 

To establish that his attorney was not per- 
forming within the range of competence de- 
manded of attorneys in criminal cases, the 
defendant must demonstrate the attorney’s 
representation fell below an objective standard 
of reasonableness. Jones v. Jones, 76 F. Supp. 
2d 850, 1999 U.S. Dist. LEXIS 18200 (E.D. 
Tenn. 1999). 

Assuming adequate investigation, the fact 
that a strategy or tactic failed or hurt the 
defense does not alone support the claim of 
ineffective assistance of counsel. Wilcoxson v. 
State, 22 S.W.3d 289, 1999 Tenn. Crim. App. 
LEXIS 1034 (Tenn. Crim. App. 1999), applica- 
tion denied, — S.W.3d —, 2000 Tenn. LEXIS 
196 (Tenn. Apr. 17, 2000). 

Counsel cannot be held responsible for the 
witness’s failure to reveal relevant information; 
thus, where counsel met with defendant’s fam- 
ily several times before trial, contrary to defen- 
dant’s claim, there was nothing in the record to 
indicate counsel failed to gain their trust and 
secure information from them. Black v. Bell, 
181 F. Supp. 2d 832, 2001 U.S. Dist. LEXIS 
22680 (M.D. Tenn. 2001). 

Counsel’s failure to object to introduction of 
evidence of defendant’s prior convictions evi- 
denced no deficiency at all because proof of 
defendant’s prior felony convictions were ad- 
missible for purposes of proving a violation of 
the federal statute prohibiting transporting 
firearms through interstate commerce, even if 
the prior convictions are constitutionally defi- 
cient. Thus, any objection to the introduction of 
the records of defendant’s prior felony convic- 
tions on the basis that they were obtained in 
violation of defendant’s constitutional rights 
would have failed, and trial counsel’s failure to 
object to them on that basis was not deficient. 
United States v. Steverson, 230 F.3d 221, 2000 
FED App. 303P, 2000 U.S. App. LEXIS 22527 
(6th Cir. 2000). 

Defense counsel’s refusal to offer any evi- 
dence in mitigation and refusal even to address 
the jurors to ask them to spare defendant’s life 
because counsel feared the prosecutor might 
make a “devastating” argument, denied defen- 
dant’s sixth amendment right to counsel at 
sentencing; the state court’s decision was not 
an unreasonable application of the requirement 
that the defendant overcome the presumption 
that the challenged action might be considered 
sound trial strategy under Strickland v. Wash- 
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ington, 466 U.S. 668, 80 L. Ed. 2d 674, 104 S. 
Ct. 2052, 1984 U.S. LEXIS 79 (1984). Cone v. 
Bell, 243 F.3d 961, 2001 FED App. 77P, 2001 
U.S. App. LEXIS 4253 (6th Cir. Tenn. 2001), 
rehearing denied, ,—F.3d—, 2001 U.S. App. 
LEXIS 11606 (6th Cir. 2001), rev'd, 535 U.S. 
685, 122 S. Ct. 1843, 152 L. Ed. 2d 914, 2002 
U.S. LEXIS 4020 (2002). 

A fair assessment of attorney performance 
requires that every effort be made to eliminate 
the distorting effects of hindsight, to recon- 
struct the circumstances of counsel’s chal- 
lenged conduct, and to evaluate the conduct 
from counsel’s perspective at the time; because 
of the difficulties inherent in making the evalu- 
ation, a court must indulge a strong presump- 
tion that counsel’s conduct falls within the wide 
range of reasonable professional assistance, 
and the defendant must overcome the pre- 
sumption that, under the circumstances, the 
challenged action might be considered sound 
trial strategy. Williamson v. Raney, 157 F. Supp. 
2d 880, 2001 U.S. Dist. LEXIS 11803 (W.D. 
Tenn. 2001). 

The mere fact that counsel advises an ac- 
cused to make a statement to the police does 
not constitute inadequate representation as a 
matter of law, particularly where that advice 
makes it clear that the decision ultimately lies 
with the accused. Black v. Bell, 181 F. Supp. 2d 
832, 2001 U.S. Dist. LEXIS 22680 (M.D. Tenn. 
2001). 

Court erred by removing defendant’s counsel 
before retrial on murder case where the court 
considered counsel’s representation to be an 
abuse of the legal system because that was the 
most drastic remedy, and the court had alter- 
natives. State v. Huskey, 82 S.W.3d 297, 2002 
Tenn. Crim. App. LEXIS 265 (Tenn. Crim. App. 
2002). 

Although a defendant may waive his right to 
appeal, a waiver of appeal, executed as part of 
a post-verdict sentencing agreement, did not 
preclude the filing of a petition for post-convic- 
tion relief under the Post Conviction Procedure 
Act for claims of ineffective assistance of coun- 
sel that occurred prior to the waiver; however, 
defendant failed to show that his counsel’s 
representation fell below an objective standard 
of reasonableness for criminal attorneys. Ser- 
rano v. State, 1383 S.W.3d 599, 2004 Tenn. 
LEXIS 331 (Tenn. Apr. 22, 2004). 

Counsel was not ineffective where defendant 
waived his right to appeal where, counsel tes- 
tified that he spoke Spanish and that he was 
able to communicate with defendant in both 
English and Spanish, in addition, defendant 
acknowledged that he understood that he was 
getting a nine-year sentence in exchange for 
giving up his right to appeal, and moreover, he 
never complained to anyone that he did not 
understand the proceedings or the sentencing 
agreement; nor did a sentence of nine years, 
one year over the minimum sentence, demon- 
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strate prejudice that would have satisfied the 
second prong of Strickland. Serrano v. State, 
133 S.W.3d 599, 2004 Tenn. LEXIS 331 (Tenn. 
Apr. 22, 2004). 

No rule of procedure or standard of compe- 
tence required the entire defense team to be 
present at every scheduled court appearance of 
a defendant, and defendant offered no sugges- 
tion as to how the presence of only one attorney 
at a scheduled report date had any bearing 
upon the jury’s verdict; defendant’s trial attor- 
neys obtained complete transcripts of codefen- 
dants’ trials, which were used in successfully 
impeaching one codefendant in defendant’s 
trial; defendant failed to suggest how many 
additional visits to the jail his trial attorneys 
should have made or what information they 
could have gained on the visits. Jackson v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 307 (Tenn. Crim. App. Mar. 29, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
749 (Tenn. Aug. 29, 2005). 

Petitioner failed to show that trial counsel 
were ineffective for failing to present sufficient 
evidence of mitigating circumstances during 
the sentencing phase of the capital proceeding 
for the rape and murder of one of victims. The 
evidence at the post-conviction hearing which 
was not cumulative or might have bolstered the 
evidence presented at trial would not have 
affected the jury’s determination given the 
strong evidence supporting the prior violent 
felonies aggravating circumstance; thus, peti- 
tioner did not establish a reasonable probabil- 
ity that the jury would have concluded that the 
balance of aggravating and mitigating circum- 
stances did not warrant death. Nichols v. State, 
90 S.W.3d 576, 2002 Tenn. LEXIS 419 (Tenn. 
2002). 

In order to determine the competency of 
counsel, the court applied standards developed 
in federal cases: Counsel must confer with his 
client, advise his client of his rights and protect 
them, and develop and investigate all substan- 
tial defenses. Garton v. State, 555 S.W.2d 117, 
1976 Tenn. Crim. App. LEXIS 404 (Tenn. Crim. 
App. 1976). 

The right to the assistance of counsel is the 
right to the effective assistance of competent 
counsel. Donegan v. McWherter, 676 F. Supp. 
154, 1987 U.S. Dist. LEXIS 12077 (M.D. Tenn. 
1987). 


83. ——Test. 

Constitutional standards as to effective rep- 
resentation by counsel to the effect that the 
advice given or services rendered must be 
within the range of competency demanded of 
attorneys in criminal cases apply with equal 
force to privately retained counsel and counsel 
appointed to represent the indigent and cases 
to the contra are overruled. Baxter v. Rose, 523 
S.W.2d 930, 1975 Tenn. LEXIS 605 (Tenn. 
1975). 
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The previously announced standard for gaug- 
ing the competency of counsel which was laid 
down in State ex rel. Richmond v. Henderson, 
222 Tenn. 597, 4389 S.W. 2d 263, 1969 Tenn. 
LEXIS 496 (1969), to the effect that incompe- 
tency of counsel such as to be a denial of due 
process must be such as to make a farce, sham 
or mockery of justice is expressly overruled and 
the standard adopted is whether the advice 
given or the services rendered are within the 
range of competency demanded of attorneys in 
criminal cases. Baxter v. Rose, 523 S.W.2d 930, 
1975 Tenn. LEXIS 605 (Tenn. 1975); McGee v. 
State, 739 S.W.2d 789, 1987 Tenn. Crim. App. 
LEXIS 2686 (Tenn. Crim. App. 1987); McGee v. 
State, 739 S.W.2d 789, 1987 Tenn. Crim. App. 
LEXIS 2686 (Tenn. Crim. App. 1987). 

A convicted defendant’s claim that counsel’s 
assistance was so defective as to require rever- 
sal of a conviction has two components: (1) The 
defendant must show that counsel’s perfor- 
mance was deficient; and (2) The defendant 
must show that the deficient performance 
prejudiced the defense. Specifically it must be 
shown that the errors made were so serious 
that counsel was not functioning in accordance 
with the guarantees of U.S. Const. amend. 6, 
and that any errors made by counsel were so 
serious as to deprive the defendant of a fair 
trial which concluded in a reliable result. State 
v. Mackey, 687 S.W.2d 289, 1984 Tenn. Crim. 
App. LEXIS 3007 (Tenn. Crim. App. 1984). 

The burden of proof of a criminal defendant 
making an assertion of ineffectiveness is two- 
fold: (1) The defendant must show that the 
representation was deficient; and (2) The defen- 
dant must prove that the deficiencies preju- 
diced the defense, depriving the defendant of a 
fair trial. State v. Bishop, 731 S.W.2d 552, 1986 
Tenn. Crim. App. LEXIS 2867 (Tenn. Crim. 
App. 1986). 

The proper standard for judging attorney 
performance is that of reasonably effective as- 
sistance, considering all of the circumstances. 
Kirby v. Dutton, 831 F.2d 1280, 1987 U.S. App. 
LEXIS 14283 (6th Cir. Tenn. 1987). 

Protection of an accused’s right to effective 
assistance of counsel does not require that his 
attorney’s every act or omission claimed to be 
deficient be examined in isolation. The issue is 
whether, considering the case as a whole, in- 
cluding performance by the accused, counsel 
provided reasonable professional assistance. 
State v. Mitchell, 753 S.W.2d 148, 1988 Tenn. 
Crim. App. LEXIS 298 (Tenn. Crim. App. 1988). 

When the petitioner seeks to vitiate a convic- 
tion on the ground that counsel’s representa- 
tion was ineffective the petitioner must prove 
by a preponderance of the evidence: (1) The 
services rendered or advise given by counsel fell 
below “the range of competence demanded of 
attorneys in criminal cases”; and (2) The unpro- 
fessional conduct or errors of counsel actually 
had an adverse effect on the defense. Teague v. 
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State, 772 S.W.2d 915, 1988 Tenn. Crim. App. 
LEXIS 765 (Tenn. Crim. App. 1988), rehearing 
denied, — S.W.2d —, 1989 Tenn. Crim. App. 
LEXIS 45 (1989), appeal denied, — S.W.2d —, 
1989 Tenn. LEXIS 292 (Tenn. June 5, 1989). 

The two-part standard to claims of ineffective 
assistance of counsel applies to the entry of a 
plea of nolo contendere. Teague v. State, 772 
S.W.2d 915, 1988 Tenn. Crim. App. LEXIS 765 
(Tenn. Crim. App. 1988), rehearing denied, — 
S.W.2d —, 1989 Tenn. Crim. App. LEXIS 45 
(1989), appeal denied, — S.W.2d —, 1989 Tenn. 
LEXIS 292 (Tenn. June 5, 1989). 

To prevail on an ineffective assistance of 
counsel theory, a habeas petitioner must estab- 
lish that: (1) The attorney failed to exercise the 
customary skill and diligence that a reasonably 
competent attorney would exercise under simi- 
lar circumstances; and (2) Petitioner was preju- 
diced by the attorney’s ineffectiveness. Mosher 
v. Hosking, 715 F. Supp. 198, 1989 U.S. Dist. 
LEXIS 6976 (M.D. Tenn. 1989). 

To establish prejudice as the result of ineffec- 
tive assistance of counsel, the evidence stem- 
ming from the failure to prepare a sound de- 
fense or present witnesses must be significant, 
but it does not necessarily follow that the trial 
would have otherwise resulted in an acquittal. 
A reasonable probability of being found guilty 
of a lesser charge, or a shorter sentence, satis- 
fies the requirement that the result of the 
proceeding would have been different. State v. 
Zimmerman, 823 S.W.2d 220, 1991 Tenn. Crim. 
App. LEXIS 786 (Tenn. Crim. App. 1991). 

Although failure to file a significant portion 
of the record on direct appeal constitutes defi- 
cient performance when the sufficiency of the 
evidence is an issue, the accused must also 
show that absent his counsel’s error, the courts 
of appeal would have reasonable doubt with 
respect to his guilt. Moore v. Carlton, 74 F.3d 
689, 1996 FED App. 35P, 1996 U.S. App. LEXIS 
1072 (6th Cir. 1996), cert. denied, 516 U.S. 
11838, 116 S. Ct. 1287, 134 L. Ed. 2d 231, 1996 
U.S. LEXIS 1938 (1996). 

In order to prevail on an ineffective assis- 
tance of counsel claim, the burden is on the 
petitioner to show: (1) Trial counsel’s perfor- 
mance was not within the range of competence 
demanded of attorneys in criminal cases; and 
(2) Actual prejudice resulted from the deficient 
performance. Slater v. United States, 38 F. 
Supp. 2d 587, 1999 U.S. Dist. LEXIS 1478 
(M.D. Tenn. 1999). 

In order to show actual prejudice in the guilty 
plea context, a petitioner must demonstrate 
that there is a reasonable probability that, but 
for counsel’s unprofessional errors, he would 
not have pled guilty and would have insisted on 
going to trial. Slater v. United States, 38 F. 
Supp. 2d 587, 1999 U.S. Dist. LEXIS 1478 
(M.D. Tenn. 1999). 

When a claim of ineffective assistance of 
counsel is made, the burden is on the petitioner 
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to show: (1) That counsel’s performance was 
deficient and (2) That the deficiency was preju- 
dicial in terms of rendering a reasonable prob- 
ability that the result of the trial was unreli- 
able or the proceedings fundamentally unfair. 
Bacon v. State, 967 S.W.2d 345, 1998 Tenn. 
Crim. App. LEXIS 484 (Tenn. Crim. App. 1998). 

The appropriate measure of attorney perfor- 
mance is reasonableness under prevailing pro- 
fessional norms. Courts must recognize the 
strong presumption that counsel has rendered 
adequate assistance and that all significant 
decisions were made in the exercise of reason- 
able professional judgment. Mayes v. United 
States, 93 F. Supp. 2d 882, 2000 U.S. Dist. 
LEXIS 4707 (E.D. Tenn. 2000). 

Where a collateral challenge is to a plea of 
guilty rather than a trial verdict, the prejudice 
prong of the test for ineffective assistance of 
counsel requires petitioner to show that there 
is a reasonable probability that, but for the 
counsel’s errors, he would not have pleaded 
guilty and would have insisted on going to trial. 
Mayes v. United States, 93 F. Supp. 2d 882, 
2000 U.S. Dist. LEXIS 4707 (E.D. Tenn. 2000). 

It is certainly not the test of ineffective assis- 
tance of counsel that trial counsel did not find 
an expert to say what petitioner would have 
liked. Black v. Bell, 181 F. Supp. 2d 832, 2001 
U.S. Dist. LEXIS 22680 (M.D. Tenn. 2001). 

In determining whether advice given or ser- 
vices rendered by an attorney are within the 
range of competence demanded of attorneys in 
criminal cases so as to afford an accused his 
constitutional right of representation by coun- 
sel, trial courts and defense counsel should look 
to and be guided by the American Bar Associa- 
tion’s Standard relating to the administration 
of criminal justice in general and specifically 
those portions of the standards which relate to 
the defense function. Baxter v. Rose, 523 
S.W.2d 930, 1975 Tenn. LEXIS 605 (Tenn. 
1975). 

The opinion in Baxter v. Rose, 523 S.W. 2d 
930, 1975 Tenn. LEXIS 605 (Tenn. 1975), 
wherein the “farce and mockery” standard of 
competence for counsel in criminal cases was 
replaced by a new and stricter standard requir- 
ing that the advice given and services rendered 
by an attorney in a criminal case must be 
“within the range of competence demanded of 
attorneys in criminal cases,” will be applied 
retroactively. Hellard v. State, 629 S.W.2d 4, 
1982 Tenn. LEXIS 389 (Tenn. 1982). 

Defense counsel’s conduct, in situations 
where he must exercise judgment, is not sub- 
ject to charges of misconduct or deprivation of 
constitutional rights. Howard v. Davis, 719 F. 
Supp. 625, 1989 U.S. Dist. LEXIS 10757 (M.D. 
Tenn. 1989). 

When assessing performance of trial counsel, 
courts must eliminate effects of hindsight and 
evaluate challenged conduct from counsel’s per- 
spective at the time. Henley v. State, 960 
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S.W.2d 572, 1997 Tenn. LEXIS 615 (Tenn. 
1997), rehearing denied, — S.W.2d —, 1998 
Tenn. LEXIS 31 (1998), cert. denied, 525 U.S. 
830, 119 S. Ct. 82, 142 L. Ed. 2d 64, 1998 U.S. 
LEXIS 5030 (1998). 

When assessing existence of prejudice in 
claim of counsel’s failure to present mitigating 
evidence in penalty phase of trial, courts must 
consider quality of proposed testimony rather 
than quantity of witnesses, and whether there 
was such strong evidence of aggravating factors 
that mitigating evidence would not have af- 
fected jury’s verdict. Henley v. State, 960 
S.W.2d 572, 1997 Tenn. LEXIS 615 (Tenn. 
1997), rehearing denied, — S.W.2d —, 1998 
Tenn. LEXIS 31 (1998), cert. denied, 525 U.S. 
830, 119 S. Ct. 82, 142 L. Ed. 2d 64, 1998 U.S. 
LEXIS 5030 (1998). 

Petitioner, in his request for postconviction 
relief, failed to meet both prongs of the Strick- 
land test; among other things, he failed to show 
that he was prejudiced by counsel’s presenta- 
tion of a defense that claimed that the peti- 
tioner was only guilty of a casual exchange, 
rather than a sale, of cocaine. Beard v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 773 
(Tenn. Crim. App. Sept. 21, 2006), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 63 (Tenn. 
Jan. 29, 2007). 

Defendant’s post-conviction petition pursu- 
ant to T.C.A. § 40-30-103 based on ineffective 
assistance of counsel under U.S. Const. amend. 
6 was properly dismissed when no authority 
required defendant’s counsel to coach defen- 
dant in preparation of trial and defendant of- 
fered no consequences of testifying of which his 
counsel should have informed him; thus, defen- 
dant failed to prove by clear and convincing 
evidence that he was denied the effective assis- 
tance of counsel as required by T.C.A. § 40-30- 
110(f). McCurry v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 954 (Tenn. Crim. App. 
Dec. 6, 2006). 

On appeal of the denial of his petition for 
postconviction relief, defendant’s claims that 
trial counsel was ineffective for failing to re- 
quest several jury instructions were waived 
because he failed to provide appropriate refer- 
ences in the record. Stevens v. State, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 1020 (Tenn. 
Crim. App. Dec. 29, 2006), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 511 (Tenn. May 
21, 2007). 


84. ———Tactical Considerations. 

The failure to use as a witness an adjudicated 
habitual felon with seven burglary convictions, 
four felony escape convictions, one bank rob- 
bery conviction and one conviction for using a 
firearm in the commission of a felony was not 
per se evidence of ineffective counsel. There 
was no hearing on the motion for a new trial 
and, hence, no specific evidence as to why trial 
counsel did not use him as a witness. Head v. 
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State, 570 S.W.2d 362, 1978 Tenn. Crim. App. 
LEXIS 321 (Tenn. Crim. App. 1978). 

Ineffective assistance of counsel cannot be 
found on the basis of the attorney’s trial deci- 
sions such as the calling of witnesses in inves- 
tigation of possible defenses when the decisions 
are based on valid tactical consideration. Har- 
din v. Livesay, 708 F. Supp. 837, 1987 U.S. Dist. 
LEXIS 14513 (M.D. Tenn. 1987), aff'd, 869 F.2d 
1490, 1989 U.S. App. LEXIS 883 (6th Cir. Tenn. 
1989), affd, Hardin v. Livesay, 869 F.2d 1490, 
1989 U.S. App. LEXIS 883 (6th Cir. Tenn. 
1989). 

Failure of defendant’s counsel at trial to 
introduce challenged affidavit and search war- 
rant into evidence did not alone amount to 
ineffective assistance of counsel. Dunn v. Rose, 
504 F. Supp. 1333, 1981 U.S. Dist. LEXIS 
10313 (M.D. Tenn. 1981). 

Although, where ineffective assistance of 
counsel is claimed, deference is made for sound 
trial strategy, this deference only applies if the 
choices are informed ones based upon adequate 
preparation. Cooper v. State, 847 S.W.2d 521, 
1992 Tenn. Crim. App. LEXIS 484 (Tenn. Crim. 
App. 1992). 

Where there was convincing evidence of pre- 
meditation by defendant on trial for murder, 
the trial attorney’s decision not to proceed with 
a psychological defense was justified, and was 
not grounds to support a claim of ineffective 
assistance of counsel. Cooper v. State, 847 
S.W.2d 521, 1992 Tenn. Crim. App. LEXIS 484 
(Tenn. Crim. App. 1992). 

Defendant was not denied effective assis- 
tance on the basis of counsel’s decision to 
present a defense based completely on self- 
defense rather than on a combination of self- 
defense and battered woman’s syndrome. State 
v. Gurley, 919 S.W.2d 635, 1995 Tenn. Crim. 
App. LEXIS 784 (Tenn. Crim. App. 1995). 

Counsel in a capital punishment case cannot 
be said to be ineffective simply because counsel 
investigated defendant’s background and char- 
acter but determined for tactical reasons not to 
present such information to the jury. Workman 
v. Bell, 160 F.3d 276, 1998 FED App. 0322P, 
1998 U.S. App. LEXIS 27685 (6th Cir. 1998), 
cert. denied, 528 U.S. 913, 120S. Ct. 264, 145 L. 
Ed. 2d 221, 1999 U.S. LEXIS 6420 (1999). 

Given defendant’s damning confession in the 
record and the evidence that corroborated it, it 
was not unconstitutionally ineffective lawyer- 
ing to put defendant’s suggested “wrong man” 
defense aside to try to convince the jury that 
defendant was responsible but insane. Coe v. 
Bell, 161 F.3d 320, 1998 FED App. 336P, 1998 
U.S. App. LEXIS 28786 (6th Cir. 1998), cert. 
denied, 528 U.S. 842, 120S. Ct. 110, 145 L. Ed. 
2d 93, 1999 U.S. LEXIS 5360 (1999). 

Where trial counsel investigated capital de- 
fendant’s background and character but deter- 
mined for tactical reasons not to present such 
information to the jury, counsel could not be 
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said to have been ineffective simply because 
defendant later chose to offer evidence of miti- 
gation. Workman v. Bell, 178 F.3d 759, 1998 
FED App. 322P, 1998 U.S. App. LEXIS 38774 
(6th Cir. 1998). f 

Petitioner was properly denied post-convic- 
tion relief in a murder case because counsel was 
not ineffective, as petitioner was advised by 
both the trial court and trial counsel that he 
had the right to testify and that the ultimate 
decision about whether to testify was his own, 
petitioner admitted that trial counsel did noth- 
ing to prevent him from testifying but simply 
advised him against doing so, and the decision 
to advise petitioner not to testify was clearly a 
tactical decision. Bowers v. State, — S.W.3d —, 
2004 Tenn. Crim. App. LEXIS 1141 (Tenn. 
Crim. App. Dec. 28, 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 390 (Tenn. May 2, 
2005). 

Defendant failed to prove ineffective assis- 
tance of counsel where trial counsel explained 
that his decision to not accept a curative in- 
struction was tactical in nature and was 
grounded in the belief that a curative instruc- 
tion would further highlight the detective’s 
negative characterization of defendant to the 
jury; counsel’s refusal was based upon a sound 
trial strategy and did not amount to deficient 
performance. Wilson v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 591 (Tenn. Crim. 
App. June 10, 2005), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 1005 (Tenn. Oct. 31, 
2005). 

Counsel was not ineffective for failing to 
adequately investigate and pursue all available 
defenses where a doctor concluded that the 
petitioner did not have diminished capacity, she 
testified that she did not suffer physical abuse 
from her husband, and counsel testified that he 
considered possible defenses based on dimin- 
ished capacity and battered wife’s syndrome, 
but he concluded that those defenses were not 
likely to succeed. East v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 617 (Tenn. Crim. 
App. June 22, 2005), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 979 (Tenn. Oct. 24, 2005), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
768 (Tenn. 2006). 

Any ineffectiveness in counsel’s denial of the 
petitioner’s right to testify was harmless be- 
cause the importance of his testimony in ad- 
vancing the defense appeared to be insignifi- 
cant, if not illusory; had he testified at trial, he 
would not have denied being at the nightclub at 
the time of the shooting, the proposed testi- 
mony was probably cumulative, and the State 
presented cogent evidence through multiple 
witnesses that the petitioner was at least com- 
plicit in the homicide, and the overall strength 
of the prosecution’s case was significant. Gas- 
ton v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 612 (Tenn. Crim. App. June 21, 
2005). 
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The decision of an attorney not to participate 
cannot be considered sound trial strategy or 
professionally competent assistance. Martin v. 
Rose, 744 F.2d 1245, 1984 U.S. App. LEXIS 
17966 (6th Cir. 1984). 

Even deliberate trial tactics may constitute 
ineffective assistance of counsel if they fall 
outside the wide range of professionally compe- 
tent assistance. Martin v. Rose, 744 F.2d 1245, 
1984 U.S. App. LEXIS 17966 (6th Cir. 1984). 

Decision not to present defendant as a wit- 
ness, despite counsel’s references on voir dire to 
defendant’s possible testimony was a tactical 
decision and did not deprive defendant of his 
constitutional right to effective assistance of 
counsel. Butler v. State, 789 S.W.2d 898, 1990 
Tenn. LEXIS 179 (Tenn. 1990). 

Post-conviction relief was properly denied in 
a case related to murder, burglary, and robbery 
because counsel was not ineffective for failing 
to present an alibi defense, as the decision was 
a strategic one based on a sufficient investiga- 
tion into the facts, and both counsel and defen- 
dant together decided not to pursue the de- 
fense. Lane v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 1241 (Tenn. Crim. App. Nov. 
22, 2005), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 548 (Tenn. 2006). 

Dismissal of inmate’s petition for postconvic- 
tion relief was appropriate because his coun- 
sel’s conduct in not raising the issue of a vic- 
tim’s possible abuse of the inmate’s daughter 
was based on a reasonable tactical decision; 
counsel feared that such evidence would have 
supplied the state with a motive for the in- 
mate’s crimes and helped to prove the charge of 
attempted first-degree murder. Harris v. State, 
— 8.W.3d —, 2007 Tenn. Crim. App. LEXIS 6 
(Tenn. Crim. App. Jan. 4, 2007). 

In a felony murder case, counsel was not 
ineffective for failing to introduce evidence of 
prior bad acts concerning a prosecution wit- 
ness, defendant’s girlfriend, because the wit- 
ness’s explanation would have inculpated de- 
fendant in the prior acts of abuse, and thus 
counsel’s decision to enter into a voluntary 
agreement with the state not to inquire into the 
prior incidents of abuse was a tactical decision 
and sound trial strategy. Cureton v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 11 
(Tenn. Crim. App. Jan. 5, 2007), appeal denied, 
— §$.W.3d —, 2007 Tenn. LEXIS 374 (Tenn. Apr. 
23, 2007). 

Petitioner failed to show that his counsel was 
ineffective in advising that an entrapment de- 
fense would not have been entertained where 
the trial court found credible counsel’s testi- 
mony that the state could have shown a predis- 
position given petitioner’s prior drug sale con- 
viction; thus, counsel determined that it was 
not in petitioner’s strategic best interest to 
make the entrapment defense. Jones v. State, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 317 
(Tenn. Crim. App. Apr. 20, 2007). 


AMENDMENTS 


Amend. 6 


85. ———Standard of Review. 

A trial court’s conclusion as to whether a 
petitioner has been denied the effective assis- 
tance of counsel is an issue that presents a 
mixed question of law and fact on appeal; 
furthermore, this issue is one that is reviewed 
under a de novo standard of review, consistent 
with the standards set forth in the Tennessee 
rules of appellate procedure. Fields v. State, 40 
S.W.3d 450, 2001 Tenn. LEXIS 110 (Tenn. 
2001). 

A trial court’s findings of fact underlying a 
claim of ineffective assistance of counsel are 
reviewed on appeal under a de novo standard, 
accompanied with a presumption that those 
findings are correct unless the preponderance 
of the evidence is otherwise; however, a trial 
court’s conclusions of law, such as whether 
counsel’s performance was deficient or whether 
that deficiency was prejudicial, are reviewed 
under a purely de novo standard, with no 
presumption of correctness given to the trial 
court’s conclusions. Fields v. State, 40 S.W.3d 
450, 2001 Tenn. LEXIS 110 (Tenn. 2001). 

Where defendant alleged that his pre-trial 
counsel failed to accompany him while he gave 
statements to the police and that trial counsel 
failed to offer the testimony of an expert pa- 
thologist, counsel’s pre-trial representation fell 
below reasonable standards, however, defen- 
dant failed to prove he was prejudiced by the 
deficient pre-trial representation and defen- 
dant failed to sufficiently articulate the failure 
of counsel to illicit testimony from a pathologist 
in his post-conviction petition. Sepulveda v. 
State, 90 S.W.3d 633, 2002 Tenn. LEXIS 476 
(Tenn. 2002). 


86. —W—Descriptions. 

Defendant’s convictions for animal cruelty 
were appropriate in part because the present- 
ment was not insufficient since each count of 
the presentment identified the individual ani- 
mal by species, breed, and cage or tag number, 
provided the date and location of the offense, 
referenced the applicable statute, and set out 
the particular subsection of the statute under 
which defendant was being charged; that was 
sufficient to achieve the overriding purpose of 
providing notice to defendant of the charges 
against her. State v. Siliski, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 390 (Tenn. Crim. App. 
May 15, 2007). 


87. ——Raising Issue of Defendant’s 
Competency. 

Counsel’s failure to raise the issue of the 
defendant’s competency by requesting a psychi- 
atric or psychological examination was not 
within the range of competence demanded of 
attorneys in criminal cases. Evidence of a de- 
fendant’s past psychiatric problems does not 
necessarily require counsel to ask for a compe- 
tency hearing if the defendant’s behavior does 
not reflect incompetence at the time of trial or 
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while counsel is preparing for trial. Wilcoxson v. 
State, 22 S.W.3d 289, 1999 Tenn. Crim. App. 
LEXIS 1034 (Tenn. Crim. App. 1999), applica- 
tion denied, — S.W.3d —, 2000 Tenn. LEXIS 
196 (Tenn. Apr. 17, 2000). 

When confronted with a client who has pre- 
viously been diagnosed with schizophrenia and 
bipolar disorder, who was taking antipsychotic 
drugs until at least five months prior to trial, 
who claims powers of mind control on two 
occasions prior to and during trial, and who 
throws semen, feces, and urine at guards and 
fellow inmates, counsel should request a psy- 
chological examination before conforming the 
defense strategy to his client’s dictates. Wilcox- 
son v. State, 22 S.W.3d 289, 1999 Tenn. Crim. 
App. LEXIS 1034 (Tenn. Crim. App. 1999), 
application denied, — S.W.3d —, 2000 Tenn. 
LEXIS 196 (Tenn. Apr. 17, 2000). 

Defendant was not required to show actual 
prejudice in order to prove an ineffective assis- 
tance of counsel claim under the U.S. Const. 
amend. 6, and Tenn. Const. art. I, § 9, because 
trial counsel’s failure to preserve and pursue 
available post-trial remedies by filing a motion 
for a new trial was presumptively prejudicial. 
Wallace v. State, 121 S.W.3d 652, 2003 Tenn. 
LEXIS 1213 (Tenn. 2003). 

Defendant may receive a delayed appeal un- 
der T.C.A. §§ 40-30-113(a)(1) and (3), and 40- 
30-111(a), if he was denied effective assistance 
of counsel in violation of the U.S.Const. amend. 
6 or Tenn. Const. art. I, § 9. Wallace v. State, 
121 S.W.3d 652, 2003 Tenn. LEXIS 1213 (Tenn. 
2003). 

Defendant had received ineffective assis- 
tance of trial counsel under Tenn. Const. art. I, 
§ 9, and U.S. Const. amend. 6, where trial 
counsel had failed to file a timely motion for a 
new trial and withdraw to allow defendant to 
file a pro se motion challenging his first degree 
murder conviction and that failure had resulted 
in the waiver of post-trial and appellate rem- 
edies and violated counsel’s duties under Tenn. 
R. Crim. P. 37(e). Wallace v. State, 121 S.W.3d 
652, 2003 Tenn. LEXIS 1213 (Tenn. 2003). 

Defendant asserted his lawyers failed to in- 
vestigate adequately his mental health history 
and further failed to obtain and put on suffi- 
cient expert proof and testimony to cause the 
juvenile court to retain jurisdiction and deny 
the state’s motion to transfer him to circuit 
court; however, defendant offered no expert 
proof at the post-conviction hearing that estab- 
lished that: (1) He was committable to an 
institution for the mentally retarded or men- 
tally ill; (2) The nature of past treatment efforts 
and his response thereto weighed in favor of 
retention; or (3) His potential for rehabilitation 
was such that retention should have been or- 
dered. The same was true in regard to defen- 
dant’s asserted theories of battered child syn- 
drome, self-defense and diminished capacity; 
therefore, his motion for postconviction relief 
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was properly denied. Bryant v. State, — S.W.3d 
—, 2004 Tenn. Crim. App. LEXIS 760 (Tenn. 
Crim. App. Sept. 8, 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 166 (Tenn. Feb. 
28, 2005). 

Counsel was not ineffective for failing to 
request a mental evaluation of defendant be- 
cause, although counsel admitted that she no- 
ticed slight problems with defendant’s focus 
and his need for further time to answer com- 
plex questions, counsel testified that she did 
not believe that a mental evaluation was nec- 
essary; a licensed clinical social worker agreed 
that defendant did not need a mental evalua- 
tion. Bush v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 13 (Tenn. Crim. App. Jan. 4, 
2007). 


88. ——lIndigents. 

Advice that defendant was entitled to have a 
lawyer appointed when she went to court did 
not meet constitutional requirements with ref- 
erence to advising an indigent accused concern- 
ing right to presence and assistance of court- 
appointed counsel during custodial 
interrogation. Fox v. State, 1 Tenn. Crim. App. 
308, 441 S.W.2d 491, 1968 Tenn. Crim. App. 
LEXIS 124 (1968). 

Unless the right is waived, every indigent 
defendant is entitled to have counsel assigned 
to represent him in all matters necessary for 
his defense and at every stage of the proceed- 
ings. State v. Gardner, 626 S.W.2d 721, 1981 
Tenn. Crim. App. LEXIS 402 (Tenn. Crim. App. 
1981). 

One charged with a crime who is unable to 
obtain representation must be furnished coun- 
sel by the state. State v. Gardner, 626 S.W.2d 
721, 1981 Tenn. Crim. App. LEXIS 402 (Tenn. 
Crim. App. 1981). 

Tennessee system of appointment and com- 
pensation of counsel did not deprive defendant 
of effective assistance of counsel. State v. Hoo- 
sier, 631 S.W.2d 474, 1982 Tenn. Crim. App. 
LEXIS 418 (Tenn. Crim. App. 1982). 

Denying indigent defendant funds for expert 
assistance was not abridgement of sixth 
amendment right to effective assistance of 
counsel or of state constitution; here, defendant 
had requested funds to secure expert in hair 
analysis when decedent’s hair was found in 
defendant’s clothing. State v. Williams, 657 
S.W.2d 405, 1983 Tenn. LEXIS 789 (Tenn. 
1983), cert. denied, 465 U.S. 1073, 104 S. Ct. 
1429, 79 L. Ed. 2d 753 (1984), cert. denied, 
Williams v. Tennessee, 465 U.S. 1073, 104 S. Ct. 
1429, 79 L. Ed. 2d 753 (1984). 

The retainment of private counsel by a third 
party, subsequent to the court’s initial appoint- 
ment of counsel to an indigent defendant, with 
funds to which the defendant has no access, 
claim or control, does not render defendant 
financially able to obtain counsel, and thus, 
ineligible for appointed counsel under the fed- 
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eral Criminal Justice Act (CJA) under 18 
U.S.C. § 3006(A) et seq. United States v. Ze- 
lenka, 112 F. Supp. 2d 708, 1999 U.S. Dist. 
LEXIS 22179 (M.D. Tenn. 1999). 


89. —-—Effective Assistance Denied. 

Defendant charged with murder was de- 
prived of a fair trial where he was given only 
ten minutes to talk with counsel appointed by 
the court after arraignment before standing 
trial. Poindexter v. State, 183 Tenn. 193, 191 
S.W.2d 445, 1946 Tenn. LEXIS 201 (1946). 

Where same appointed counsel represented 
both defendant and codefendant and codefen- 
dant pleaded guilty and gave damaging testi- 
mony against defendant who offered defense of 
alibi after repudiating earlier confession, ap- 
pointed counsel was placed in position of rep- 
resenting parties with conflicting interests and 
defendant was deprived of effective assistance 
of counsel. Moran v. State, 4 Tenn. Crim. App. 
399, 472 S.W.2d 238, 1971 Tenn. Crim. App. 
LEXIS 507 (Tenn. Crim. App. 1971). 

Where defendant’s attorney failed to file a 
petition for certiorari despite a clear under- 
standing with his client that he would petition 
for review of the intermediate appellate court’s 
judgment, and where the attorney gave defen- 
dant no notice that he was unilaterally termi- 
nating the appeal and thus deprived defendant 
of an opportunity to secure substitute counsel, 
defendant was deprived of his right to effective 
assistance of counsel. Moultrie v. State, 542 
S.W.2d 835, 1976 Tenn. Crim. App. LEXIS 359 
(Tenn. Crim. App. 1976). 

Where court convened at 9 a.m., and defen- 
dants’ counsel informed court at midnight that 
they were too fatigued to continue, court’s re- 
fusal to adjourn denied defendants their right 
to assistance of counsel and was reversible 
error. Hembree v. State, 546 S.W.2d 235, 1976 
Tenn. Crim. App. LEXIS 307, 99 A.L.R.3d 586 
(Tenn. Crim. App. 1976). 

Defendant’s constitutional rights were vio- 
lated when his attorney failed to keep him 
informed of the development of his case at the 
appellate level. Moultrie v. State, 584 S.W.2d 
217, 1978 Tenn. Crim. App. LEXIS 363 (Tenn. 
Crim. App. 1978). 

Petitioner was denied effective assistance of 
counsel where attorney did not conduct full 
investigation of crimes, consulted with peti- 
tioner only briefly, failed to undertake formal 
discovery or interview witnesses favorable to 
petitioner’s cause, enter trial with no defense 
and made no attempt to obtain a plea bargain. 
Martin v. Rose, 717 F.2d 295, 1983 U.S. App. 
LEXIS 16839 (6th Cir. 1983). 

Where defense counsel’s failure to investi- 
gate key evidence was not reasonable, defen- 
dant did not receive reasonably effective assis- 
tance of counsel, and counsel’s conduct had a 
clear negative impact on the results of the trial. 
Sims v. Livesay, 970 F.2d 1575, 1992 U.S. App. 
LEXIS 17563 (6th Cir. 1992). 
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Cumulative effect of defense counsel’s errors 
amounted to ineffective assistance of counsel. 
Halton v. Hesson, 803 F. Supp. 1272, 1992 U.S. 
Dist. LEXIS 16010 (M.D. Tenn. 1992). 

In a trial for capital murder, where defense 
counsel failed to adequately investigate state- 
ments made by physicians who had examined 
defendant, and failed to explore possible miti- 
gating factors on defendant’s behalf, the trial 
court was correct in vacating the sentence of 
death and ordering a new sentencing hearing 
on grounds of ineffective assistance of counsel. 
Cooper v. State, 847 S.W.2d 521, 1992 Tenn. 
Crim. App. LEXIS 484 (Tenn. Crim. App. 1992). 

Facts showing counsel’s failure to investi- 
gate, prepare, and present a defense for the 
defendant and showing that he was hostile to 
the defendant and so burdened by conflict of 
interest that he failed to subject the prosecu- 
tion’s case to meaningful adversarial testing 
were sufficient for the court to conclude that the 
defendant received constitutionally ineffective 
assistance at the guilt phase of trial. Rickman 
v. Dutton, 864 F. Supp. 686, 1994 U.S. Dist. 
LEXIS 12772 (M.D. Tenn. 1994), aff'd, 131 F.3d 
1150, 1997 FED App. 352P, 1997 U.S. App. 
LEXIS 33861 (6th Cir. Tenn. 1997). 

Defendant sustained a claim of ineffective 
assistance of counsel: failure of defendant’s 
trial counsel to communicate state’s plea offer 
of a five-year sentence to assault with intent to 
commit first degree murder fell well below the 
objective standard of competence required of an 
attorney representing criminal defendants, and 
as a result, the defendant was manifestly preju- 
diced by his attorney’s lack of counsel, resulting 
in his being tried as a Range II defendant and 
receiving a 35-year sentence. Harris v. State, 
875 S.W.2d 662, 1994 Tenn. LEXIS 127 (Tenn. 
1994). 

Defendant was denied constitutionally effec- 
tive assistance of counsel where the attorney 
failed to remain an active advocate who ob- 
served a duty of zealous and loyal representa- 
tion of the defendant and thereby deprived 
defendant of a fair trial by: (1) Failing to subject 
the prosecution’s case to meaningful adver- 
sarial testing; and (2) Failing to function in any 
meaningful sense as the government’s adver- 
sary as required under U.S. Const. amend. 6. 
Groseclose v. Bell, 895 F. Supp. 935, 1995 U.S. 
Dist. LEXIS 18174 (M.D. Tenn. 1995), aff'd, 130 
F.3d 1161, 1997 FED App. 351P, 1997 U.S. App. 
LEXIS 33860 (6th Cir. Tenn. 1997). 

Counsel’s failure to raise issues regarding 
defendant’s attempted guilty plea in a formal 
motion supported by legal argument at trial or 
on appeal constituted ineffective assistance. 
Goosby v. State, 917 S.W.2d 700, 1995 Tenn. 
Crim. App. LEXIS 72 (Tenn. Crim. App. 1995). 

Failure to file a significant portion of the 
record on direct appeal constitutes deficient 
performance of counsel when the sufficiency of 
the evidence is an issue. Moore v. Carlton, 74 
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F.3d 689, 1996 FED App. 35P, 1996 U.S. App. 
LEXIS 1072 (6th Cir. 1996), cert. denied, 516 
U.S. 1183, 116 S. Ct. 1287, 134 L. Ed. 2d 231, 
1996 U.S. LEXIS 1938 (1996). 

In a prosecution for multiple counts of rape, 
incest, and contributing to the delinquency of a 
minor, defense counsel’s failure to seek from 
the trial court an order requiring the prosecu- 
tor to elect the sexual acts upon which the state 
would rely for convictions amounted to ineffec- 
tive assistance. Tidwell v. State, 922 S.W.2d 
497, 1996 Tenn. LEXIS 309 (Tenn. 1996), re- 
hearing denied, — S.W.2d —, 1996 Tenn. 
LEXIS 441 (Tenn. July 8, 1996). 

Defendant was denied effective assistance of 
counsel at the sentencing phase of his capital 
trial because his counsel failed to produce an 
available expert witness to prove that defen- 
dant had been diagnosed with traumatic stress 
disorder arising out of his service in Vietnam 
and his wife’s infidelity while he served there. 
Goad v. State, 938 S.W.2d 363, 1996 Tenn. 
LEXIS 784 (Tenn. 1996). 

Defense counsel’s performance was constitu- 
tionally deficient where he allowed defendant 
to plead guilty to the offense of escape from a 
penal institution, which he did not commit, 
because of an uninformed analysis of how the 
law applied to the facts of the case. Bentley v. 
State, 938 S.W.2d 706, 1996 Tenn. Crim. App. 
LEXIS 569 (Tenn. Crim. App. 1996), overruled 
in part, State v. West, 19 S.W.3d 753, 2000 
Tenn. LEXIS 244 (Tenn. 2000). 

U.S. Const. amend. 8 requires a jury to con- 
sider the circumstances of the crime and defen- 
dant’s background and character during the 
sentencing phase of a capital trial; the failure of 
defendant’s counsel to investigate and present 
mitigating evidence constituted ineffective as- 
sistance’ requiring retrial of the sentencing 
phase. Austin v. Bell, 126 F.3d 848, 1997 FED 
App. 296P, 1997 U.S. App. LEXIS 27018 (6th 
Cir. Tenn. 1997), cert. denied, Austin v. Bell, 
523 U.S. 1079, 118 S. Ct. 1526, 140 L. Ed. 2d 
677, 1998 U.S. LEXIS 2619 (1998), cert. denied, 
523 U.S. 1088, 118 S. Ct. 1547, 140 L. Ed. 2d 
695, 1998 U.S. LEXIS 2766 (1998). 

Defense counsel’s inadequacy and the over- 
whelming hostility he evidenced toward his 
client throughout the proceeding robbed defen- 
dant of any representation whatsoever and 
thus eliminated the need for a showing of 
actual prejudice. Rickman v. Bell, 131 F.3d 
1150, 1997 FED App. 352P, 1997 U.S. App. 
LEXIS 33861 (6th Cir. Tenn. 1997), cert. de- 
nied, 523 U.S. 1133, 118 S. Ct. 1827, 140 L. Ed. 
2d 962, 1998 U.S. LEXIS 3327 (1998). 

Defendant charged with rape of a child de- 
nied effective assistance of counsel where trial 
counsel failed to investigate the facts sufh- 
ciently to determine the county in which one 
alleged rape occurred, and failed to offer evi- 
dence to support misstatements made in his 
opening statement. State v. Taylor, 968 S.W.2d 
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900, 1997 Tenn. Crim. App. LEXIS 772 (Tenn. 
Crim. App. 1997). 

Defendant’s right to effective assistance of 
counsel was denied where trial counsel failed to 
adequately investigate defendant’s background 
and mental health history, and defendant 
thereby suffered prejudice in the sentencing 
phase of his capital murder trial. Abdur’ Rah- 
man v. Bell, 999 F. Supp. 1073, 1998 U.S. Dist. 
LEXIS 4929 (M.D. Tenn. 1998), affd in part, 
rev'd in part, 226 F.3d 696, 2000 FED App. 
319P, 2000 U.S. App. LEXIS 22978 (6th Cir. 
2000). 

Alcohol or drug abuse by a defense attorney, 
without specific proof of its effect on perfor- 
mance does not merit relief from a conviction. 
Brimmer v. State, 29 S.W.3d 497, 1998 Tenn. 
Crim. App. LEXIS 984 (Tenn. Crim. App. 1998). 

A lawyer’s failure to appeal a judgment, in 
disregard of the defendant’s request, is a per se 
violation of U.S. Const. amend. 6 and is ineffec- 
tive assistance of counsel regardless of whether 
the appeal would have been successful or not. 
Slater v. United States, 38 F. Supp. 2d 587, 
1999 U.S. Dist. LEXIS 1478 (M.D. Tenn. 1999). 

Defendant was deprived of the effective as- 
sistance of counsel when counsel failed to ad- 
equately investigate and present evidence re- 
garding whether a person other than defendant 
had been responsible for soliciting victim’s 
death. State v. Burns, 6 S.W.3d 453, 1999 Tenn. 
LEXIS 572 (Tenn. 1999). 

Defendant was prejudiced by trial counsel’s 
deficient performance where counsel did not 
pursue an alibi defense, and did not introduce 
alibi evidence until his closing argument which 
was essentially nullified by his failure to re- 
quest an instruction on this matter. Moffitt v. 
State, 29 S.W.3d 51, 1999 Tenn. Crim. App. 
LEXIS 1077 (Tenn. Crim. App. 1999). 

Where defense counsel in capital case sen- 
tencing phase made no investigation into de- 
fendant’s family, social or psychological back- 
ground, the failure to do so constituted 
representation at a level below an objective 
standard of reasonableness. Carter v. Bell, 218 
F.3d 581, 2000 FED App. 221P, 2000 U.S. App. 
LEXIS 15651 (6th Cir. 2000). 

Counsel’s failure to seek disclosure of infor- 
mant’s identity constituted deficient perfor- 
mance. House v. State, 44 S.W.3d 508, 2001 
Tenn. LEXIS 419 (Tenn. 2001). 

In a murder case, a court erred by denying 
defendant’s motion for postconviction relief 
where counsel was ineffective for failing to keep 
his opening statement promise to show that 
defendant acted in self-defense. There existed a 
reasonable probability of a different result at 
trial, namely a conviction for a lesser included 
offense, had the promise to the jury been ful- 
filled. Anthony v. State, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 703 (Tenn. Crim. App. 
Aug 11, 2004). 
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In a murder case, counsel was ineffective for 
failing to present evidence that defendant acted 
in self-defense where defendant would have 
testified that the victim had threatened defen- 
dant’s life, and the victim pulled a gun first. In 
addition, another witness would have testified 
that the victim had robbed many people in 
defendant’s neighborhood, on the day of the 
murder the victim was carrying a gun, and 
during the incident, the victim grabbed the 
witness to use as a shield. Anthony v. State, — 
S.W.3d —, 2004 Tenn. Crim. App. LEXIS 703 
(Tenn. Crim. App. Aug 11, 2004). 

In a drug case, a court erred by dismissing 
defendant’s post-conviction motion, because 
counsel was ineffective for failing to properly 
advise defendant regarding his right to appeal. 
The record did not show that he definitely 
waived his right to appeal. Counsel did not 
conform to Tenn. R. Crim. P. 37(d) by filing a 
written waiver of appeal, the record failed to 
establish that defendant delegated the author- 
ity to counsel to make a decision regarding his 
appeal, and absent that express authority, the 
decision of the attorneys not to appeal resulted 
in the denial of defendant’s constitutional right 
to appeal. Tears v. State, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 992 (Tenn. Crim. App. 
Nov. 10, 2004). 

In a drug case, a court erred by dismissing 
defendant’s postconviction motion because 
counsel was ineffective for failing to properly 
advise defendant regarding his right to appeal, 
and the record did not show that he definitely 
waived his right to appeal; counsel did not 
conform to Tenn. R. Crim. P. 37(d) by filing a 
written waiver of appeal, the record failed to 
establish that defendant delegated the author- 
ity to counsel to make a decision regarding his 
appeal, and, absent that express authority, the 
attorneys’ decision not to appeal resulted in the 
denial of defendant’s constitutional right to 
appeal. Tears v. State, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 992 (Tenn. Crim. App. Nov. 
10, 2004). 

Denial of the inmate’s petition for post-con- 
viction relief was improper where his counsel 
was ineffective for failing to request a jury 
instruction and to appeal the jury instruction 
issue. Thus, his constitutional rights were 
abridged. Galbreath v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 43 (Tenn. Crim. App. 
Jan. 19, 2005). 

Petitioner, who claimed that counsel ren- 
dered ineffective assistance during his murder 
trial, failed to show that the presentation of the 
testimony of two witnesses to substantiate a 
claim of self-defense would have changed the 
outcome because petitioner’s actions in burning 
the victim’s clothes and burying the victim’s 
body underneath an old outhouse belied the 
claim of self-defense. Millsaps v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 299 
(Tenn. Crim. App. Mar. 30, 2005). 
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Where an undercover agent was placed in the 
cell with the defendant for the purpose of ob- 
taining information concerning a homicide and 
likewise, defendant’s accomplice was placed in 
the same cell with the defendant in hope that 
an incriminating conversation would take 
place, any resulting incriminating statements 
by the defendant were deliberately elicited by 
action of the state and subverted defendant’s 
right to counsel. State v. Webb, 625 S.W.2d 281, 
1980 Tenn. Crim. App. LEXIS 362 (Tenn. Crim. 
App. 1980), affd, 625 S.W.2d 259, 1981 Tenn. 
LEXIS 509 (Tenn. 1981), cert. denied, Tennes- 
see v. Webb, 456 U.S. 910, 102 S. Ct. 1760, 72 L. 
Ed. 2d 168, 1982 U.S. LEXIS 1583 (1982). 

The rights of this defendant to a fair and 
impartial trial and due process of law, the 
orderly administration of justice, the dignity of 
the courts, the honor and trustworthiness of 
the legal profession and the interests of the 
public at large demanded the reversal of this 
conviction; the court would not countenance the 
desertion of the accused by his defense counsel, 
acceptance of employment by former counsel 
with the prosecutor and any subsequent par- 
ticipation by former counsel in any manner in 
the prosecution and trial of defendant, includ- 
ing pretrial preparation. State v. Phillips, 672 
S.W.2d 427, 1984 Tenn. Crim. App. LEXIS 2754 
(Tenn. Crim. App. 1984). 

At the hearing on defendant’s petition for 
postconviction relief, defendant did not meet 
his burden under T.C.A. § 40-30-106(g) of prov- 
ing by clear and convincing evidence that his 
counsel’s assistance was ineffective under U.S. 
Const. amend. 6 or Tenn. Const. art. I, § 9, 
where defendant alleged that counsel failed to 
investigate his case, failed to pursue issues on 
his mental health, and failed to advise him on 
the sentencing ranges, where defendant’s coun- 
sel hired an investigator and consulted with 
defendant, and considered but rejected a men- 
tal defense based on defendant’s troubled child- 
hood, and where defendant was not prejudiced 
even if his counsel failed to advise him on the 
punishment ranges, because defendant consis- 
tently maintained his innocence and did not 
indicate that he would plead guilty. Ivory v. 
State, — S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 1087 (Tenn. Crim. App. Dec. 9, 2004), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
440 (Tenn. May 9, 2005). 

A presumption of prosecutorial vindictive- 
ness arises to the extent that a plea bargain 
offered by the prosecutor following vacation of 
defendant’s conviction was less favorable than 
that originally offered, and which was rejected 
by defendant as a result of ineffective assis- 
tance of counsel. Turner v. Tennessee, 940 F.2d 
1000, 1991 U.S. App. LEXIS 17902 (6th Cir. 
1991), cert. denied, 502 U.S. 1050, 112 S. Ct. 
915, 116 L. Ed. 2d 815, 1992 U.S. LEXIS 256 
(1992), cert. denied, Tennessee v. Turner, 502 


Amend. 6 


U.S. 1050, 112 S. Ct. 915, 116 L. Ed. 2d 815, 
1992 U.S. LEXIS 256 (1992). 

Failure of appellate counsel to file a writ of 
certiorari to the supreme court, now a violation 
of the sixth amendment right to counsel, was a 
violation of § 40-14-203 prior to the 1976 
amendment. Moultrie v. State, 584 S.W.2d 217, 
1978 Tenn. Crim. App. LEXIS 363 (Tenn. Crim. 
App. 1978). 

The efforts of trial counsel were deficient, 
with the peremptory and arbitrary abandon- 
ment of the pre-established and reasonably 
sound defense strategy set out in the opening 
statement. State v. Zimmerman, 823 S.W.2d 
220, 1991 Tenn. Crim. App. LEXIS 786 (Tenn. 
Crim. App. 1991). 

Trial counsel was not ineffective for failing to 
request removal of a juror who reacted with 
alarm over a gesture made by a spectator 
during trial, where: (1) The post-conviction 
court specifically accredited trial counsel’s tes- 
timony that he timely raised concerns over the 
juror’s reaction to the incident; (2) Counsel’s 
cross-examination of the main witness was part 
of counsel’s overall trial strategy; (3) Petitioner 
did not show that he was prejudiced by the 
failure of his suggested witnesses to testify at 
trial; (4) Trial counsel’s decision not to inter- 
rupt the main witness’ examination was a tac- 
tical strategy developed in light of the facts and 
circumstances surrounding that particular wit- 
ness’ testimony and the case as a whole; and (5) 
Defendant failed to cite any portion of the trial 
transcript in support of his claim as required by 
T.R.A.P. 27(a)(7) and Tenn. Ct. Crim. App. R 
10(b). Paris v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 863 (Tenn. Crim. App. Aug. 
16, 2005), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 3 (Tenn. 2006), cert. denied, — 
U.S. —,126 S. Ct. 2869, 165 L. Ed. 2d 902, 2006 
U.S. LEXIS 4592 (2006). 

Where two defendants were convicted of first 
degree murder, both counsels’ failure to object 
to the erroneous jury instructions regarding the 
release eligibility date for a person convicted of 
first degree murder was deficient and prejudi- 
cial, thus denying each defendant of his consti- 
tutional right to effective counsel. Vaughn v. 
State, 202 S.W.3d 106, 2006 Tenn. LEXIS 843 
(Tenn. 2006). 

Petitioner was properly granted a delayed 
appeal because the petitioner established trial 
counsel’s deficient representation due to the 
late filing of a motion for new trial and preju- 
dice was presumed as a result. Morani v. State, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 527 
(Tenn. Crim. App. June 30, 2006). 

Post-conviction relief was properly granted 
because counsel was ineffective in failing to 
properly inform petitioner of his potential sen- 
tence if convicted of first degree murder; the 
evidence did not preponderate against the post- 
conviction court’s decision to give credibility to 
petitioner’s testimony, which was bolstered by a 
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letter from petitioner to counsel that was per- 
sonal in nature and motivated out of genuine 
concern, that he rejected a plea offer of 20 years 
based on the assertions of trial counsel as to the 
definition of a life sentence. Granderson v. 
State, 197 S.W.3d 782, 2006 Tenn. Crim. App. 
LEXIS 304 (Tenn. Crim. App. Apr. 13, 2006). 

Counsel was ineffective for advising defen- 
dant that she could seek a suspended sentence 
that would allow defendant to return to Arkan- 
sas and what sentence Arkansas gave him 
would run concurrently with the Tennessee 
sentence, and therefore the circuit court erred 
by denying defendant’s petition for postconvic- 
tion relief and he was entitled to withdraw his 
guilty plea because, in fact, defendant was not 
eligible for a suspended sentence under T.C.A. 
40-35-303(a), and when the Arkansas courts 
learned that defendant had been sentenced to 
twelve years in prison, it dismissed its charges 
against him. State v. McKay, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 188 (Tenn. Crim. App. 
Feb. 27, 2007). 


90. ——Effective Assistance Not Denied. 

Counsel was not ineffective for failing to 
engage petitioner in a Momon v. State, 18 
S.W.3d 152, voir dire because, petitioner 
waived his right to testify; he testified at the 
post-conviction hearing that he alone made the 
decision not to testify and counsel testified that 
he and petitioner spoke several times about 
petitioner’s right to testify and that they dis- 
cussed the advantages and disadvantages such 
a decision entailed. Rochester v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 453 
(Tenn. Crim. App. June 8, 2006), appeal denied, 
— S.W.3d —, 2006 Tenn. LEXIS 1007 (Tenn. 
2006). 

Post-conviction relief petition was properly 
summarily dismissed, because petitioner failed 
to show that counsel was ineffective for failing 
to challenge the jury instructions for second 
degree murder that failed, like those in State v. 
Page, 81 S.W.3d 781, 2002 Tenn. Crim. App. 
LEXIS 332 (Tenn. Crim. App. 2002), to specify 
that a second degree murder was a result-of- 
conduct offense; since petitioner was convicted 
of first degree, premeditated murder, any fail- 
ure of the trial court to adequately instruct the 
jury under Page was harmless beyond a reason- 
able doubt. O’baner v. State, 159 S.W.3d 605, 
2004 Tenn. Crim. App. LEXIS 491 (Tenn. Crim. 
App. Jun 8, 2004), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 1023 (Tenn. Nov. 15, 2004), 
cert. denied, 544 U.S. 999, 125 S. Ct. 1933, 161 
L. Ed. 2d 773, 2005 U.S. LEXIS 3553 (2005). 

Post-conviction relief was properly denied in 
a rape case because petitioner failed to show 
that counsel was ineffective, as counsel was not 
ineffective for failing to put forth a consent 
defense, because petitioner never informed her 
that he had consensual sex with the victim, 
petitioner rejected the state’s plea offer, and 
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counsel had put forth the best defense she could 
based on the factual situation she had to deal 
with. Yarbrough v. State, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 708 (Tenn. Crim. App. 
Aug. 13, 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 100 (Tenn. Jan. 31, 2005). 

Record did not preponderate against the find- 
ing that trial counsel was effective, where im- 
plicit in the post-conviction court’s findings and 
conclusions was that the court accredited the 
testimony of trial counsel rather than that of 
defendant; the trial court accepted as true the 
testimony of trial counsel concerning the cir- 
cumstances of the plea and the conversations 
leading up to that decision, including the fact 
that there were numerous meetings between 
defendant and trial counsel in which the merits 
of the case were discussed, and defendant failed 
to establish that he suffered any prejudice as a 
result of trial counsel’s representation. State v. 
Tucker, — S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 736 (Tenn. Crim. App. Aug. 31, 2004), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
163 (Tenn. Feb. 28, 2005). 

In a murder case, counsel was not ineffective 
in failing to raise the legality of defendant’s 
detention where defendant arrived at the police 
station for the two questioning sessions on his 
own volition and accompanied by his mother; 
upon his mother’s request, defendant was per- 
mitted to leave the station after he completed 
his first written statement; and after he gave 
his second written statement, defendant was 
read his Miranda rights and then questioned 
again. After defendant admitted that the mari- 
juana found in the dumpster was his, he was 
placed under arrest, and without any prompt- 
ing from the police, defendant then confessed to 
the other offenses. Daniel v. State, — S.W.3d —, 
2004 Tenn. Crim. App. LEXIS 822 (Tenn. Crim. 
App. Sept. 27, 2004), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 70 (Tenn. Jan. 24, 2005). 

In a murder case, counsel was not ineffective 
when he failed to support his motion for expert 
services with an expert’s affidavit where defen- 
dant did not offer any evidence at the post- 
conviction hearing in support of a particular- 
ized need for an expert witness. Defendant 
failed to set forth any proof of prejudice, assum- 
ing his counsel had rendered ineffective assis- 
tance with regard to his request for an expert. 
Daniel v. State, — S.W.3d —, 2004 Tenn. Crim. 
App. LEXIS 822 (Tenn. Crim. App. Sept. 27, 
2004), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 70 (Tenn. Jan. 24, 2005). 

In a murder case, counsel was not ineffective 
for failing to request a curative instruction or a 
mistrial when two of the prospective jurors 
stated that they were familiar with defendant, 
where the two jurors were promptly excused for 
cause. Trial counsel testified that he chose to 
remain silent in order not to call undue atten- 
tion to the remarks, and the post-conviction 
court accredited trial counsel’s testimony on 
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the issue and declined to second guess his trial 
tactics. Daniel v. State, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 822 (Tenn. Crim. App. 
Sept. 27, 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 70 (Tenn. Jan. 24, 2005). 

Post-conviction relief under T.C.A. § 40-30- 
110 was properly denied where an inmate al- 
leged ineffective assistance of counsel in viola- 
tion of U.S. Const. amend. 6 and Tenn. Const. 
art. I, § 9, because the inmate’s attorney was 
adequately prepared after having met with the 
inmate many times and investigated the ballis- 
tics report, he used sound trial strategy in 
advising the inmate not to testify, and further, 
the benefit of hindsight would not be used to 
second-guess the cross-examination tactics. Al- 
der v. State, — S.W.3d —, 2004 Tenn. Crim. 
App. LEXIS 881 (Tenn. Crim. App. Oct. 13, 
2004). 

Denial of post-conviction relief was affirmed 
because the inmate’s attorney told the inmate 
that based upon the Tennessee department of 
correction (DOC) guidelines, the inmate was 
not automatically disqualified for boot camp, 
that the state would recommend boot camp and 
that the ultimate decision concerning the issue 
was vested with officials from the DOC. The 
inmate did not claim that the information was 
inaccurate, and the attorney’s performance was 
not deficient considering the foregoing and the 
record as a whole. Randaul v. State, — S.W.3d 
—, 2004 Tenn. Crim. App. LEXIS 944 (Tenn. 
Crim. App. Oct. 20, 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 472 (Tenn. May 2, 
2005). 

Partly because a witness was not called at 
the evidentiary hearing, defendant was unable 
to demonstrate how further preparations by his 
trial counsel might have been helpful, and 
there was no other proof showing why the lack 
of a pretrial interview caused prejudice to de- 
fendant; defendant was unable to establish how 
the filing of motions in advance of trial relative 
to the witness or on any other issue would have 
made a difference in the results of the trial. 
Mays v. State, — S.W.3d —, 2004 Tenn. Crim. 
App. LEXIS 967 (Tenn. Crim. App. Oct. 28, 
2004), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 201 (Tenn. Feb. 28, 2005). 

In a patronizing prostitution case, the trial 
court did not err in denying defendant’s motion 
for a jury trial based on his claim of ineffective 
assistance of general sessions counsel, because 
defendant provided no proof for his assertion 
that counsel failed to make the appropriate 
request for a jury trial when appealing his case 
to criminal court. State v. Banks, — S.W.3d —, 
2004 Tenn. Crim. App. LEXIS 970 (Tenn. Crim. 
App. Nov. 1, 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 205 (Tenn. Feb. 28, 2005). 

Defendant received effective assistance of 
counsel where it appeared that co-counsel was 
exemplary in the thoroughness of trial prepa- 
ratoin and defendant presented no evidence 
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that approached a preponderance against the 
post-conviction court’s findings; defendant gave 
no suggestion as to what might have been a 
better defense. Penley v. State, — S.W.3d —, 
2004 Tenn. Crim. App. LEXIS 965 (Tenn. Crim. 
App. Nov. 1, 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 180 (Tenn. Feb. 28, 2005). 

Inmate’s claim relating to the jury pool was 
not a ground for relief in a post-conviction 
proceeding under T.C.A. § 40-30-106(g), be- 
cause the issue was not raised on direct appeal 
and the inmate did not claim that counsel was 
ineffective for failing to raise the issue on 
appeal; even if the issue had not been waived, 
the inmate was still not entitled to relief under 
Tenn. Const. art. I, § 9 or U.S. Const. amend. 6, 
because the inmate did not show that there was 
any systematic exclusion of minorities during 
the jury selection process in connection with 
defendant’s trial. James v. State, — S.W.3d —, 
2004 Tenn. Crim. App. LEXIS 982 (Tenn. Crim. 
App. Nov. 4, 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 196 (Tenn. Feb. 28, 2005). 

Counsel was not ineffective, in connection 
with defendant’s trial, and the inmate failed to 
prove the allegations as required by T.C.A. 
§ 40-30-110(f); counsel did object to the jury 
venire, was not ineffective concerning the ad- 
vice counsel gave to the inmate regarding sen- 
tence enhancements, and counsel was also not 
ineffective for failing to call certain witnesses, 
who were also not called during the evidentiary 
hearing on the inmate’s petition for relief. It 
was also unlikely that any such evidence would 
have been helpful pursuant to Tenn. R. Evid. 
402. James v. State, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 982 (Tenn. Crim. App. Nov. 
4, 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 196 (Tenn. Feb. 28, 2005). 

Court rejected the inmate’s claim of ineffec- 
tive assistance of counsel under U.S. Const. 
amend. 6 and Tenn. Const. art. I, § 9, and the 
inmate failed to meet the burden under T.C.A. 
§ 40-30-110(f); trial counsel did meet with the 
inmate several times and did not err in not 
inquiring into the inmate’s mental health back- 
ground based on the rational conversations 
they had, and furthermore, the inmate had 
refused a jury trial, which made the issue moot. 
Hurt v. State, — S.W.3d —, 2004 Tenn. Crim. 
App. LEXIS 983 (Tenn. Crim. App. Nov. 4, 
2004), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 194 (Tenn. Feb. 28, 2005). 

Counsel’s decision not to call inmate’s alibi 
witness to testify was tactical and did not 
constitute ineffective assistance of counsel; in- 
mate waited until six days before trial to dis- 
close the alibi witness and counsel’s investiga- 
tor indicated that the alibi witness could not 
actually testify as to inmate’s whereabouts on 
the night the crime was committed. Pepper v. 
State, — S.W3d —, 2004 Tenn. Crim. App. 
LEXIS 1089 (Tenn. Crim. App. Dec. 10, 2004), 
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appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
258 (Tenn. Mar. 21, 2005). 

Counsel’s decision not to call the inmate’s 
father as a witness to corroborate another wit- 
ness’ testimony was tactical and did not consti- 
tute ineffective assistance of counsel; the in- 
mate did not disclose his father’s knowledge of 
his whereabouts for an extraordinary period of 
time and the father would have been easily 
confused by rigorous cross examination and a 
poor witness for the inmate. Pepper v. State, — 
S.W.3d —, 2004 Tenn. Crim. App. LEXIS 1089 
(Tenn. Crim. App. Dec. 10, 2004), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 258 
(Tenn. Mar. 21, 2005). 

Although counsel provided deficient repre- 
sentation by failing to fully investigate the facts 
of the case, failing to properly interview and 
prepare defense witnesses, and failing to elicit 
important testimony from witnesses at trial, 
inmate did not receive ineffective assistance of 
counsel; while the omitted information might 
have suggested a more plausible explanation 
for the inmate’s presence at the playground, it 
failed to answer questions raised by the vic- 
tims’ testimony that the inmate asked them to 
leave the playground and go into the woods to 
play, a witness’s testimony that he saw the 
inmate coming up from the woods near the 
apartments several times, and the victims’ tes- 
timony that the inmate chased them, threat- 
ened them, and tried to grab the fleeing three- 
year-old victim by the ankle. Sparrow v. State, 
— §.W.3d —, 2004 Tenn. Crim. App. LEXIS 
1090 (Tenn. Crim. App. Dec. 10, 2004), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 582 
(Tenn. June 20, 2005). 

Inmate’s claim of ineffective assistance of 
counsel was without merit as counsel ad- 
equately preserved the jury’s reaction to the 
crying child-witness for the record by moving 
for mistrial and inmate failed to demonstrate 
that counsel’s failure to argue the child-witness 
issue on direct appeal was either deficient rep- 
resentation or that it led to prejudice. Sparrow 
v. State, — S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 1090 (Tenn. Crim. App. Dec. 10, 2004), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
582 (Tenn. June 20, 2005). 

At the hearing on defendant’s petition for 
postconviction relief, defendant did not meet 
his burden under T.C.A. § 40-30-106(g) of prov- 
ing by clear and convincing evidence that his 
counsel’s assistance was ineffective under U.S. 
Const. amend. 6 or Tenn. Const. art. I, § 9, 
where defendant alleged that counsel failed to 
object to inadmissible evidence, failed to file a 
motion for a new trial, and failed to advise him 
about his guilty pleas, but where defendant’s 
counsel testified that counsel for a codefendant 
objected to the evidence, that defendant in- 
structed counsel not to file a new trial motion, 
and that he advised defendant about his pleas, 
and where the trial court found counsel’s testi- 
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mony credible. Ivory v. State, — S.W.3d —, 
2004 Tenn. Crim. App. LEXIS 1087 (Tenn. 
Crim. App. Dec. 9, 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 440 (Tenn. May 9, 
2005). 

Where defendant’s strategy in his trial for 
aggravated vehicular homicide included an at- 
tempt to show that defendant’s actions were 
not the proximate cause of a fatal collision, trial 
and appellate counsel’s failure to cite certain 
reported criminal law cases when arguing for 
an instruction on proximate causation did not 
constitute ineffective assistance because the 
cases did not address the specific issue of 
whether proximate cause was the appropriate 
test to be applied in a vehicular homicide case. 
Furthermore, appellate counsel’s failure to 
raise the trial judge’s refusal to recuse himself 
as an issue on direct appeal was the result of 
counsel’s determination that the issue had no 
merit; thus, counsel’s assistance was not inef- 
fective. Branch v. State, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 1148 (Tenn. Crim. 
App. Dec. 21, 2004), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 533 (Tenn. May 23, 
2005). 

Counsel were not ineffective for failing to 
move to withdraw a guilty plea where peti- 
tioner admitted to discussing his guilty plea at 
length with counsel, they explained the “rami- 
fications” of his plea, and made no guarantees 
concerning sentencing. Jones v. State, — 
S.W.3d —, 2004 Tenn. Crim. App. LEXIS 1107 
(Tenn. Crim. App. Dec. 15, 2004). 

Counsel was not ineffective for failing to call 
the petitioner to testify where the evidence 
revealed that had the petitioner testified, it 
would have likely opened the door to his im- 
peachment through prior convictions of bur- 
glary and aggravated burglary; furthermore, 
trial counsel testified that he was concerned 
about the possibility of the petitioner’s testi- 
mony concerning drug use, prior convictions, 
and his generally “obtuse” demeanor. Alder v. 
State, — S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 1120 (Tenn. Crim. App. Dec. 16, 2004), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
136 (Tenn. Feb. 28, 2005), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 470 (Tenn. May 2, 
2005). 

Counsel was not ineffective for failing to keep 
promises of evidence made to the jury during 
opening statements where trial counsel did not 
promise witnesses that did not appear. In fact, 
trial counsel was able to introduce much of 
what he promised to the jury during opening 
statements through the cross-examination of 
the state’s witnesses, and the post-conviction 
court concluded that trial counsel’s statements 
were a “lawyering issue” and the facts pre- 
sented a situation where “stirring the mix” 
might well be the best strategy. Alder v. State, 
— $.W.3d —, 2004 Tenn. Crim. App. LEXIS 
1120 (Tenn. Crim. App. Dec. 16, 2004), appeal 
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denied, — S.W.3d —, 2005 Tenn. LEXIS 136 
(Tenn. Feb. 28, 2005), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 470 (Tenn. May 2, 2005). 

Counsel was not ineffective for failing to 
pursue a mental condition defense where coun- 
sel thoroughly reviewed the petitioner’s medi- 
cal records and made the tactical decision not to 
introduce them at trial; the petitioner’s mental 
health diagnoses of malingering, poly-sub- 
stance abuse, and anti-social behavior would 
not have been particularly beneficial to his 
defense. Alder v. State, — S.W3d —, 2004 
Tenn. Crim. App. LEXIS 1120 (Tenn. Crim. 
App. Dec. 16, 2004), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 136 (Tenn. Feb. 28, 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 470 (Tenn. May 2, 2005). 

Counsel was not ineffective for failing to 
adequately prepare where counsel or colleagues 
from his office met with or telephoned the 
petitioner no less than fourteen times to dis- 
cuss his two ongoing criminal cases; the de- 
fense team also obtained and reviewed the 
petitioner’s mental health records. Alder v. 
State, — S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 1120 (Tenn. Crim. App. Dec. 16, 2004), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
136 (Tenn. Feb. 28, 2005), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 470 (Tenn. May 2, 
2005). 

Trial court’s failure to instruct on the offenses 
of attempted second degree murder and facili- 
tation of attempted second degree murder, even 
though erroneous, were harmless where peti- 
tioner had asked others to “take care of” the 
victim, and there was proof that the petitioner 
had offered someone $10,000 to “do the victim 
in”; therefore, the petitioner failed to demon- 
strate that he was prejudiced by trial counsel’s 
failure to present the issue as a ground for 
relief on appeal. Crenshaw v. State, — S.W.3d 
—, 2004 Tenn. Crim. App. LEXIS 1122 (Tenn. 
Crim. App. Dec. 16, 2004), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 434 (Tenn. May 2, 
2005). 

In an attempted first-degree murder case, a 
court erred in failing to instruct on the lesser 
included offense of solicitation of first-degree 
murder where it observed that the “evidence in 
the case was overwhelming as to the solicita- 
tion, planning and premeditation of the murder 
of the victim, and the state’s theory, which was 
supported entirely by circumstantial proof, was 
that the petitioner asked others to kill the 
victim; under those circumstances, a properly 
instructed jury would likely have convicted the 
petitioner of solicitation of first degree murder. 
Crenshaw v. State, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 1122 (Tenn. Crim. App. Dec. 
16, 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 434 (Tenn. May 2, 2005). 

Counsel was not ineffective where petition- 
er’s guilty plea was voluntary because he un- 
derstood the difference between a Range I sen- 
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tence of fifteen years with a release eligibility 
at 30 percent of service and a sentence at 100 
percent, which had to be fully served before 
release; the petitioner appeared to have under- 
stood the questions of counsel during the evi- 
dentiary hearing, there were only a few occa- 
sions when the interpreter intervened, and the 
petitioner understood the English language. 
Mohammad v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 31 (Tenn. Crim. App. Jan. 11, 
2005), appeal denied, Mohammed v. State, — 
S.W.3d —, 2005 Tenn. LEXIS 4380 (Tenn. May 2, 
2005). 

In a murder trial, the trial court did not err in 
denying the inmate’s petition for post-convic- 
tion relief because his trial counsel was not 
ineffective as: (1) Counsel adequately investi- 
gated the inmate’s case and was prepared for 
trial; (2) Counsel was not ineffective in advising 
the inmate not to testify at trial based on 
counsel’s concerns with the detrimental effect 
of the inmate’s testimony and the likely strin- 
gent cross-examination of the inmate; (3) Coun- 
sel did not err in failing to locate and subpoena 
potential witnesses; (4) Counsel adequately 
met with the inmate before trial because he 
met with the inmate at least eight to ten times 
within the span of the two months he repre- 
sented the inmate prior to trial and he commu- 
nicated to the inmate the trial strategy, the 
State’s evidence, and the prosecution’s plea 
offer; (5) Counsel did not err in failing to 
request a continuance because he was able to 
sufficiently prepare for the trial and the case 
was ready to go forward; and (6) Counsel did 
interview alibi witnesses, but could not craft an 
alibi defense based on the testimony of the 
inmate’s parents. Additionally, it appeared that 
trial counsel made every effort to provide the 
inmate with the best defense possible, includ- 
ing attempting to impeach witnesses, suppress 
statements made by the inmate, and present 
exculpatory reasons for the inmate’s question- 
able departure out-of-state on the day after the 
murder. Scott v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 35 (Tenn. Crim. App. Jan. 11, 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 426 (Tenn. May 2, 2005), dismissed, — 
F. Supp. 2d —, 2006 U.S. Dist. LEXIS 19440 
(M.D. Tenn. Mar. 2, 2006). 

Trial court did not err in denying the in- 
mate’s petition for post-conviction relief be- 
cause the inmate did not prove that his trial 
counsel was not ineffective as: (1) His attorney’s 
failure to file a suppression motion did not 
deprive him of a significant bargaining chip 
which might well have resulted in a different 
plea offer having been made because the State 
made the most generous plea offer possible 
under the circumstances when it agreed to a 
minimum Range I sentence for each narcotics 
offense; (2) Neither the State nor the trial court 
had the discretion or authority to permit the 
sentences to be served concurrently as consecu- 
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tive service was mandatory under T.C.A. § 40- 
20-111(b); and (3) His former attorney’s opinion 
that the suppression motion filed in the first 
case had merit was hardly adequate to demon- 
strate counsel’s ineffectiveness in failing to liti- 
gate the motion. Ronnie Weddle v. State of 
Tennessee, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 47 (Tenn. Crim. App. Jan. 21, 2005), 
appeal denied, Weddle v. State, — S.W.3d —, 
2005 Tenn. LEXIS 431 (Tenn. May 9, 2005). 

Denial of defendant’s motion for post-convic- 
tion relief based on ineffective assistance of 
counsel was proper as counsel’s strategic deci- 
sion not to object to an officer’s testimony re- 
garding statements he heard over his police 
radio about defendant’s apprehension was 
based on a correct understanding of the defini- 
tion of hearsay, and defendant failed to demon- 
strate how he was prejudiced by counsel’s deci- 
sion to not object. Further, Holston v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 222 
(Tenn. Crim. App. Mar. 9, 2005). 

Counsel was not ineffective where the trial 
court found that, had counsel filed a motion to 
suppress the petitioner’s statement, the trial 
court would not have granted it, counsel testi- 
fied that he and the petitioner discussed the 
possible witnesses, and they reviewed the sen- 
tencing and range of punishment for each of the 
petitioner’s charges. Skipper v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 244 (Tenn. 
Crim. App. Mar. 15, 2005). 

Defendant failed to prove ineffective assis- 
tance of counsel in his petition for post-convic- 
tion relief where he did not establish that the 
witnesses he claimed that trial counsel did not 
call would have provided favorable testimony 
and he did not demonstrate that he would have 
insisted on going to trial if his trial counsel had 
not failed to interview or call witnesses; that 
trial counsel intended to file a suppression 
motion absent a favorable plea proposal from 
the State suggested that he exercised reason- 
able professional judgment. Sawyers v. State, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 237 
(Tenn. Crim. App. Mar. 16, 2005). 

Denial of an inmate’s petition for post-convic- 
tion relief pursuant to T.C.A. § 40-30-110(f) 
was affirmed as the inmate did not meet the 
requisite burden of proof as: (1) The inmate did 
not show any lapses in the chain of custody of 
the drugs that were taken from the home and 
later introduced into evidence; (2) No basis 
existed to file a motion to suppress as the 
inmate did not have an expectation of privacy 
in the accomplice’s home where he and the 
drugs were found; and (3) The inmate did not 
prove prejudice in his attorney’s failure to call 
three witnesses. Kyles v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 251 (Tenn. Crim. 
App. Mar. 16, 2005). 

Under U.S. Const. amend. 6 and Tenn. Const. 
art. I, § 9, the inmate’s trial counsel was not 
ineffective for failing to request a mental evalu- 
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ation prior to the inmate’s guilty pleas to three 
counts of attempted first degree murder and 
one count of aggravated robbery because: (1) 
The mental health facility's discharge form 
stated that the inmate was not psychotic and 
not suicidal; (2) The instances of the inmate’s 
hospitalization occurred long before the subject 
offense; (3) His counsel ensured that he prop- 
erly received his medication; (4) Trial counsel 
stated that defendant was able to carry on a 
meaningful attorney-client relationship with 
him; and (5) He was actively involved in his 
defense. Thompson v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 266 (Tenn. Crim. App. 
Mar. 22, 2005). 

Where petitioner was permitted to withdraw 
his first guilty plea after counsel realized she 
neglected to inform petitioner that he would be 
required to serve one hundred percent of his 
sentence, he was not denied the effective assis- 
tance of counsel rendering his plea involuntary; 
counsel discussed the second plea offer with the 
petitioner, and he told the trial court that he 
understood the rights he was waiving and the 
range of punishment. McCormick v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 290 
(Tenn. Crim. App. Mar. 28, 2005), appeal de- 
nied, McMormick v. State, — S.W.3d —, 2005 
Tenn. LEXIS 762 (Tenn. Sept. 6, 2005). 

Petitioner was not entitled to post-conviction 
relief on his claim of ineffective assistance of 
counsel; counsel met with petitioner, was pre- 
pared for trial, and properly objected to trial 
testimony, and counsel was not required to file 
a motion to suppress petitioner’s statement to 
police, because petitioner waived his Miranda 
rights in writing. La Southaphanh v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 292 
(Tenn. Crim. App. Mar. 29, 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 837 
(Tenn. Oct. 10, 2005). 

Because defendant failed to present his girl- 
friend at the evidentiary hearing, the appellate 
court had no way of knowing whether her 
testimony would have supported an alibi de- 
fense, and there was no credible proof in the 
record to suggest that any alibi defense even 
existed; therefore, this allegation of deficient 
performance by defendant’s attorneys was 
without merit. Jackson v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 307 (Tenn. Crim. 
App. Mar. 29, 2005), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 749 (Tenn. Aug. 29, 
2005). 

Counsel was not ineffective in managing the 
case where counsel met with the petitioner on 
numerous occasions, he retained a private in- 
vestigator, interviewed witnesses, reviewed 
tapes of interviews, and discussed with the 
petitioner the merits of his case and possible 
defense strategies. Pulliam v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 318 (Tenn. 
Crim. App. Mar. 31, 2005), appeal denied, Pulli- 
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man v. State, — S.W.3d —, 2005 Tenn. LEXIS 
860 (Tenn. Oct. 10, 2005). 

Counsel was not ineffective in failing to re- 
quest the dismissal of a juror who had engaged 
in ex-parte communication with the prosecutor 
during trial because counsel’s decision not to 
ask for removal of the juror was based upon his 
concern regarding the alternate juror, the deci- 
sion was a strategic one entitled to deference, 
and the petitioner failed to demonstrate that he 
was prejudiced by counsel’s actions. Pulliam v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 318 (Tenn. Crim. App. Mar. 31, 2005), 
appeal denied, Pulliman v. State, — S.W.3d —, 
2005 Tenn. LEXIS 860 (Tenn. Oct. 10, 2005). 

Denial of an inmate’s petition for post-convic- 
tion relief was affirmed as there was no evi- 
dence at the time of the murder that the inmate 
had been diagnosed as a schizophrenic and the 
evidence did not indicate that he was; thus, his 
attorney was not ineffective for failing to pur- 
sue an insanity defense under T.C.A. § 39-11- 
501(a). Reed v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 323 (Tenn. Crim. App. Apr. 1, 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 870 (Tenn. Oct. 17, 2005). 

Counsel was not ineffective where, although 
trial counsel’s quality of preparation and inves- 
tigation was questionable, the petitioner failed 
to prove prejudice. Cotton v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 351 (Tenn. 
Crim. App. Apr. 14, 2005). 

Ineffective assistance of counsel claim failed 
where the record showed that although counsel 
admitted she did not go to the crime scene to 
conduct a personal investigation, she stated 
that she was familiar with the area. In addi- 
tion, counsel interviewed the investigator and 
spoke with the inmate numerous times on the 
telephone in addition to meeting with him 
personally at least once. Jones v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 427 
(Tenn. Crim. App. May 2, 2005). 

Counsel was not ineffective for failing to 
request that the jury be sequestered because 
the jury was questioned extensively, and at 
times a sequestered jury can be impatient or 
upset that they cannot go home, so this was a 
tactical decision on the part of counsel. Vaughn 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 423 (Tenn. Crim. App. May 3, 2005). 

Counsel was not ineffective for failing to 
object or request a mistrial when a detective 
violated a motion in limine by testifying that a 
codefendant was incarcerated because object- 
ing would have brought it to the jury’s atten- 
tion, and had counsel objected, the trial court 
would have instructed the jury to disregard the 
statement, and the trial would have proceeded. 
Vaughn v. State, —S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 423 (Tenn. Crim. App. May 3, 
2005). 

Counsel was not ineffective in not objecting to 
a jury instruction regarding the definition of 
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“knowing” in a second degree murder charge 
because the cases cited by the inmate where the 
definition was changed were decided five and 
six years after his trial. Vaughn v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 423 
(Tenn. Crim. App. May 3, 2005). 

Counsel was not ineffective for failing to 
object to a jury instruction regarding sentenc- 
ing by not anticipating a future interpretation 
of T.C.A. § 40-35-501 and T.C.A. § 39-13- 
204(e)(2) in that at the time of trial, the stat- 
utes mandated two different release eligibility 
dates for persons convicted of first degree mur- 
der, and the Legislature had changed one of the 
relevant statutes, making the earliest release 
eligibility date for those convicted of first-de- 
gree murder 51 years rather than 25 years, but 
since the newly enacted statute did not repeal 
the 25-year statute, the law was unclear as to 
the applicable release eligibility date. Vaughn 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 423 (Tenn. Crim. App. May 3, 2005). 

Counsel was not ineffective for failing to 
adequately prepare for trial because: (1) The 
inmate unequivocally told this counsel that his 
Alabama relatives were not to be involved in 
the case, so counsel did not travel to Alabama to 
interview them; (2) The impeachment of an 
alibi witness did not show counsel was deficient 
because the witness indicated to counsel that 
she had not given other statements; and (3) The 
trial court ruled that a detective could be asked 
if she had developed any other suspects in the 
case, but she could not be asked about specific 
names, and therefore it was strategy on the 
part of counsel to follow that line of question- 
ing. Vaughn v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 423 (Tenn. Crim. App. May 
3, 2005). 

Ineffective assistance of counsel claim failed 
where the inmate’s attorney testified that re- 
fusing to push for a speedy trial was a tactical 
decision based on the complexity of the case, 
and that he sent copies of the indictments and 
other relevant material to the inmate who 
reviewed the material and discussed it with the 
attorney. The attorney conducted himself as 
befitting a competent attorney in the represen- 
tation of a client charged with a serious crime. 
Webb v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 425 (Tenn. Crim. App. May 3, 
2005). 

Ineffective assistance of counsel claim failed 
because the inmate failed to establish prejudice 
as result of counsel’s failure to challenge jury 
instructions which omitted definition of “know- 
ingly”, any error in failing to provide a defini- 
tion of “knowingly” that reflected the crime was 
solely as a result-of-conduct offense was harm- 
less, and the inmate’s claims of failure to inves- 
tigate or prepare failed because evidence of 
intoxication was presented and the inmate 
failed to show prejudice resulting from failure 
to call an expert whose testimony would have 
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been detrimental to the inmate’s case. Haire v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 420 (Tenn. Crim. App. May 3, 2005). 

Counsel was not ineffective in failing to in- 
vestigate the state’s witnesses because he had 
heard their testimony in a codefendant’s trial 
and he relied upon discovery materials when he 
prepared for trial. Vaughn v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 423 (Tenn. 
Crim. App. May 3, 2005). 

Petitioner convicted of first degree murder 
and especially aggravated kidnapping as the 
result of a confrontation between rival gangs, 
was not entitled to post-conviction relief on the 
basis of ineffective assistance of counsel, where: 
(1) Petitioner did not provide any suggestion as 
to how further communication with his trial 
counsel would have been helpful; (2) His attor- 
neys’ suggestion that he not testify was tactical; 
and (3) He failed to show how a jury question- 
naire or an expert in the field of jury selection 
might have made a difference. Phillips v. State, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 460 
(Tenn. Crim. App. May 12, 2005). 

Pursuant to his conviction for first degree 
felony murder, in his postconviction action, 
defendant failed to demonstrate by clear and 
convincing evidence that his trial lawyer’s per- 
formance was deficient or that any alleged 
deficiency caused such prejudice as to bring 
into question the reliability of the jury’s verdict 
where: (1) Counsel’s performance was not defi- 
cient in failing to request the judge’s recusal 
because she had not been involved in a prior 
prosecution of defendant; (2) The victim’s medi- 
cal records belied defendant’s claim that the 
victim died as a result of his failure to cooperate 
with medical personnel; and (3) Defendant 
failed to demonstrate any prejudice accruing as 
the result of counsel’s failure to call witnesses, 
because defendant failed to produce those wit- 
nesses at the post-conviction hearing. Madden 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 472 (Tenn. Crim. App. May 138, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
999 (Tenn. Oct. 31, 2005). 

Counsel was not ineffective for failing to 
request a mental evaluation of petitioner where 
the court determined that the petitioner’s “lu- 
cidity and intelligence” was “apparent” from 
the testimony at the hearing, and therefore, 
there was no factual basis to support a mental 
evaluation. Shaw v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 517 (Tenn. Crim. App. 
May 25, 2005), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 876 (Tenn. Oct. 17, 2005). 

Counsel was not ineffective for failing to 
subpoena a witness where trial counsel testi- 
fied that she was unable to locate any of the 
witnesses and was, therefore, unable to sub- 
poena them for trial. The post-conviction court 
determined that trial counsel pointed out sev- 
eral inconsistencies in the state’s proof without 
the benefit of the witnesses. Shaw v. State, — 
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S.W.3d —, 2005 Tenn. Crim. App. LEXIS 517 
(Tenn. Crim. App. May 25, 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 876 
(Tenn. Oct. 17, 2005). 

Counsel was not ineffective for failing to 
request a Dyle instruction where the victim 
identified the petitioner several times, and he 
also identified the petitioner’s voice on the 
taped telephone calls. Despite trial counsel’s 
vigorous attempt to discredit the victim, the 
jury weighed his testimony and found his iden- 
tification of the petitioner sufficient to convict. 
Shaw v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 517 (Tenn. Crim. App. May 25, 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 876 (Tenn. Oct. 17, 2005). 

Counsel was not ineffective for failing to 
move for a mistrial where the witness’ refer- 
ence to the petitioner’s status on the “Most 
Wanted List,” while prejudicial, would not have 
given rise to a “manifest necessity” to stop the 
trial. Further, trial counsel did move for a 
mistrial when the petitioner’s status on the 
“Most Wanted List” was mentioned for a second 
time and testified that she did not request a 
mistrial at first mention of the list because the 
jury did not react to the statement. Shaw v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 517 (Tenn. Crim. App. May 25, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
876 (Tenn. Oct. 17, 2005). 

Petitioner was properly denied post-convic- 
tion relief from conviction for delivery of .5 
grams or more of cocaine where he failed to 
show that trial counsel was ineffective regard- 
ing an identity defense; confidential informant 
identified petitioner as the person from whom 
he purchased cocaine and identified the voice 
on an audiotape of the transaction as petition- 
er’s voice, and trial counsel questioned an in- 
vestigator about an incorrect name on one of 
the State’s documents. Tyus v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 534 (Tenn. 
Crim. App. May 31, 2005), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 877 (Tenn. Oct. 
17, 2005). 

Where petitioner pled guilty to attempted 
rape of a child, he was not entitled to post- 
conviction relief because his counsel never in- 
formed him that if he would have to submit to a 
mental evaluation prior to parole release; coun- 
sel fully informed the petitioner regarding the 
terms of the alternative plea offers, including 
prospective release eligibility dates, and the 
required evaluation did not affect his release 
eligibility date. Devereaux v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 595 (Tenn. 
Crim. App. June 8, 2005), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 973 (Tenn. Oct. 
24, 2005). 

Post-conviction claim of ineffective assistance 
by trial counsel failed because trial counsel’s 
testimony indicated that he was aware of the 
evidence, filed for discovery, discussed the case 
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with the inmate, contacted the state regarding 
witnesses, and prepared the inmate to testify; 
the inmate failed to demonstrate prejudice, as 
he did not explain how any of his allegations of 
ineffective assistance would have changed the 
outcome of the trial. Hughes v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 586 (Tenn. 
Crim. App. June 9, 2005). 

Counsel was not ineffective regarding the 
voluntariness of the petitioner’s guilty pleas 
because the court discussed the charges against 
the petitioner, the court asked the petitioner if 
he understood the information, and he an- 
swered affirmatively, and counsel explained the 
sentencing considerations to the petitioner. 
Scharkley v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 589 (Tenn. Crim. App. June 
10, 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 1000 (Tenn. Oct. 31, 2005). 

Counsel was not ineffective for failing to 
request a mistrial when a juror was sleeping 
during the trial because closer observation re- 
vealed that the juror was not sleeping and was 
only closing his eyes periodically, the juror’s 
eyelids continued to move, he sometimes moved 
his head, and trial counsel recalled that the 
juror examined every piece of physical evidence 
and, in his opinion, was listening with his eyes 
closed during certain portions of the testimony. 
Leggs v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 603 (Tenn. Crim. App. June 14, 
2005). 

Counsel was not ineffective for failing to 
challenge the trial court’s denial of a motion to 
suppress a pretrial identification because wit- 
nesses each identified the petitioner as the 
perpetrator from a photographic lineup, both 
witnesses had seen the petitioner at a close 
range, and both described the petitioner’s eyes 
as particularly memorable. Leggs v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 603 
(Tenn. Crim. App. June 14, 2005). 

Counsel was not ineffective where, even if 
counsel should have been familiar with the 
Tennessee department of correction’s internal 
policies, the petitioner failed to show that he 
would not have otherwise pleaded guilty to his 
misdemeanor charges. Mitchell v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 599 
(Tenn. Crim. App. June 15, 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 1111 
(Tenn. 2005). 

Counsel was not ineffective for failing to 
provide the petitioner with taped conversations 
because the tapes were not exculpatory, the 
state was not going to use the tapes against the 
petitioner at trial, counsel discussed the tapes 
with the petitioner, and the petitioner knew 
what was on the tapes. Fleenor v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 600 
(Tenn. Crim. App. June 16, 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 989 
(Tenn. Oct. 31, 2005). 
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Counsel was not ineffective for failing to 
inform the petitioner that he would lose his 
right to a direct appeal if he pleaded guilty 
because the petitioner’s attorney testified that 
he told the petitioner he would lose his right to 
a direct appeal; in its order denying post-con- 
viction relief, the trial court noted that the 
petitioner signed a guilty plea agreement and 
waiver of rights form, which provided that by 
pleading guilty “there will not be a trial; and 
this case is at an end, other than the imposing 
of the above sentence on me.” Fleenor v. State, 
— §S.W.3d —, 2005 Tenn. Crim. App. LEXIS 600 
(Tenn. Crim. App. June 16, 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 989 
(Tenn. Oct. 31, 2005). 

Inmate’s petition for post-conviction relief 
was denied because there was no evidence that 
he received ineffective assistance of counsel 
under U.S. Const. amend. 6; counsel met with 
the inmate, reviewed discovery, and advised 
him of the sentence before a guilty plea was 
entered to the charge of aggravated kidnap- 
ping. Mcdade v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 604 (Tenn. Crim. App. June 
16, 2005). 

Counsel was not ineffective for failing to 
independently determine whether ballistics 
testing could have been performed on the bullet 
fragments removed from the deceased victim 
because the state went to trial without being 
able to prove that the petitioner’s weapon fired 
the shot that killed the victim, and that evi- 
dence was favorable to the defense at the time 
of the trial. Reed v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 609 (Tenn. Crim. App. 
June 17, 2005). 

Counsel was not ineffective in failing to seek 
dismissal on the ground of a violation of T.C.A. 
§ 40-31-101 because the record failed to estab- 
lish that defendant’s transfer between federal 
custody and Obion County for trial was accom- 
plished through § 40-31-101; the terms of the 
compact were not triggered unless a detainer 
was filed against the prisoner, and the record 
did not reflect that a detainer was filed. Indeed, 
the post-conviction court found that the peti- 
tioner’s transfer between Obion County and 
federal custody was effected via a writ of ha- 
beas corpus ad prosequendum. Gaston v. State, 
— $.W.3d —, 2005 Tenn. Crim. App. LEXIS 612 
(Tenn. Crim. App. June 21, 2005). 

Counsel was not ineffective for failing to 
pursue a speedy trial motion because the 
length of the delay was not excessive, especially 
for a capital case, a battery of experts and 
professionals engaged by the defense needed 
time to prepare for the trial, and the petitioner 
failed to establish any prejudice from the fail- 
ure to schedule an earlier trial. Gaston v. State, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 612 
(Tenn. Crim. App. June 21, 2005). 

Counsel was not ineffective for failing to 
adequately investigate the facts of petitioner’s 
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case where counsel explained that he did not 
file a motion for discovery because the State 
had given him full access to their case file on 
the petitioner and all evidence in the petition- 
er’s case. Further, counsel explained that he did 
not request a State funded investigator because 
he employed a law clerk who was able to review 
all the evidence against the petitioner, and 
counsel had transcripts of the recorded evi- 
dence made at his own office’s expense. East v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 617 (Tenn. Crim. App. June 22, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
979 (Tenn. Oct. 24, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 768 (Tenn. 2006). 

Counsel was not ineffective for failing to file a 
motion to suppress the petitioner’s statement 
where counsel testified that he was aware of 
the facts surrounding the petitioner’s confes- 
sion, he reviewed the video tape of the petition- 
er’s statement and the facts of the case with the 
petitioner to determine if he had grounds for 
suppression, and counsel testified that he de- 
termined that he did not have grounds for 
suppressing the petitioner’s statement and de- 
cided not to file a motion to that end. East v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 617 (Tenn. Crim. App. June 22, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
979 (Tenn. Oct. 24, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 768 (Tenn. 2006). 

The failure to present mitigating evidence in 
a death penalty case does not necessarily con- 
stitute ineffective assistance of counsel. Cone v. 
Bell, 243 F.3d 961, 2001 FED App. 77P, 2001 
U.S. App. LEXIS 4253 (6th Cir. Tenn. 2001), 
rehearing denied, ,—F.3d—, 2001 U.S. App. 
LEXIS 11606 (6th Cir. 2001), rev’d, 535 U.S. 
685, 122 S. Ct. 1843, 152 L. Ed. 2d 914, 2002 
U.S. LEXIS 4020 (2002), reversed on other 
grounds, Bell v. Cone, 535 U.S. 685, 122 S. Ct. 
1843, 152 L. Ed. 2d 914, 2002 U.S. LEXIS 4020 
(2002). 

Although the court strongly disapproves of 
failure to cite authority in support of argument 
in a brief assigning error as required by Tenn. 
Sup. Ct. R. 15, such failure does not constitute 
ineffective assistance of counsel per se. Garton 
v. State, 555 S.W.2d 117, 1976 Tenn. Crim. App. 
LEXIS 404 (Tenn. Crim. App. 1976). 

Plaintiff was not deprived of his constitution- 
ally guaranteed right to effective assistance of 
counsel, where he did not fulfill his burden of 
proving that counsel ignored his directive to file 
an appeal of his sentence, thereby establishing 
attorney incompetence. Duncan v. United 
States, 842 F. Supp. 1016, 1993 U.S. Dist. 
LEXIS 19170 (M.D. Tenn. 1993), affd without 
opinion, 28 F.3d 1213, 1994 U.S. App. LEXIS 
25173 (6th Cir. Tenn. 1994). 

McMinnville & M. R. Co. v. Huggins, 47 Tenn. 
217, 1869 Tenn. LEXIS 34 (1869). 

There was no constitutional error in the 
court’s exclusion of certain occupationally ex- 
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empt jurors on its own motion and, thus, peti- 
tioner did not receive ineffective assistance of 
counsel because of counsel’s failure to raise this 
issue. Cooper v. State, 847 S.W.2d 521, 1992 
Tenn. Crim. App. LEXIS 484 (Tenn. Crim. App. 
1992). 

Defendant’s claim that she was denied effec- 
tive assistance of counsel for her attorney’s 
failure to make a collateral attack on her prior 
convictions was meritless where defendant’s 
own testimony revealed that she never com- 
plained about her prior convictions or told her 
attorney that she had been under the influence 
of drugs at the time she pled guilty. State v. 
Russell, 866 S.W.2d 578, 1991 Tenn. Crim. App. 
LEXIS 887 (Tenn. Crim. App. 1991). 

Assistance of counsel for his defense means 
effective assistance of counsel; this means coun- 
sel who is reasonably likely to render and does 
render reasonably effective assistance. Defense 
counsel must perform at least as well as a 
lawyer with ordinary training and skill in the 
criminal law and must conscientiously protect 
his client’s interest. Defense counsel must in- 
vestigate all apparently substantial defenses 
and must assert them in a proper and timely 
manner; if the action or inaction taken by an 
attorney that appears to be erroneous from 
hindsight was taken for reasons that would 
appear sound to a competent criminal attorney, 
the assistance of counsel has not been constitu- 
tionally defective. Worthington v. United 
States, 726 F.2d 1089, 1984 U.S. App. LEXIS 
26303 (6th Cir. 1984), cert. denied, 469 U.S. 
827, 105 S. Ct. 109, 83 L. Ed. 2d 53, 1984 U.S. 
LEXIS 3189 (1984), cert. denied, Worthington 
v. United States, 469 U.S. 827, 105 S. Ct. 109, 
83 L. Ed. 2d 53, 1984 U.S. LEXIS 3189 (1984). 

Ineffective assistance of privately employed 
counsel does not rise to the level of a cause of 
action under U.S. Const. amend. 6 or under 42 
U.S.C. § 1983 because there is insufficient gov- 
ernment involvement. Barham v. Edwards, 566 
F. Supp. 1497, 1983 U.S. Dist. LEXIS 15334 
(M.D. Tenn. 1983). 

Where defendant, with advice of counsel, 
knowingly and understandingly failed to 
present the claim of ineffective assistance of 
counsel on motion to suppress and on appeal, 
the issue was “waived” within the meaning of 
former §§ 40-30-111 and 40-30-112 (both re- 
pealed, see now § 40-30-206). State v. O’Guinn, 
786 S.W.2d 243, 1989 Tenn. Crim. App. LEXIS 
634 (Tenn. Crim. App. 1989). 

Evidence was insufficient to support setting 
aside conviction and granting request for new 
trial based upon defendant’s allegation of inef- 
fective assistance of counsel. State v. Kerley, 
820 S.W.2d 753, 1991 Tenn. Crim. App. LEXIS 
262 (Tenn. Crim. App. 1991), appeal denied, — 
S.W.2d —, 1991 Tenn. LEXIS 303 (Tenn. Aug. 5, 
1991). 

The evidence was sufficient to show that the 
defendant had been adequately and ably repre- 
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sented and advised by counsel throughout the 
course of his trial. Slack v. United States, 203 
F.2d 152, 1953 U.S. App. LEXIS 3348 (6th Cir. 
Tenn. 1953), cert. denied, 346 U.S. 888, 74 S. 
Ct. 140, 98 L. Ed. 392, 1953 U.S. LEXIS 1537 
(1953), rehearing denied, 346 U.S. 928, 74 S. 
Ct. 313, 98 L. Ed. 421, 1954 U.S. LEXIS 2604 
(1954), cert. denied, Slack v. United States, 346 
U.S. 888, 74S. Ct. 140, 98 L. Ed. 392, 1953 U.S. 
LEXIS 1537 (1953), reh’g denied, Slack v. 
United States, 346 U.S. 928, 74S. Ct. 313, 98 L. 
Ed. 421, 1954 U.S. LEXIS 2604 (1954). 

Petitioner in habeas corpus proceeding was 
not entitled to relief on ground that he was not 
adequately represented by counsel because at- 
torneys were only appointed fifteen minutes 
before trial where it appeared that petitioner 
did in fact commit the crimes with which he 
was charged, petitioner had no witnesses or 
defense and petitioner elected to plead guilty 
after counsel advised that they had been able to 
obtain agreement by attorney general to accept 
minimum sentence. State ex rel. Callahan v. 
Henderson, 220 Tenn. 417, 417 S.W.2d 789, 
1967 Tenn. LEXIS 423 (1967). 

Federal court in habeas corpus proceeding 
presumed that a state appellate court’s factual 
findings were correct and that any deprivation 
of the right to counsel at a preliminary hearing 
had been harmless beyond a reasonable doubt. 
Holt v. Thompson, 452 F. Supp. 162, 1977 U.S. 
Dist. LEXIS 17742 (E.D. Tenn. 1977). 

Defendant was not deprived of right to assis- 
tance of counsel by trial judge’s denial of pre- 
trial motion for continuance of portion of trial 
related only to Tennessee law and procedure, 
where he failed to pursue alleged error on 
direct appeal from judgment of conviction, thus 
waiving any error in denial of his request. 
Frazier v. Harrison, 537 F. Supp. 13, 1981 U.S. 
Dist. LEXIS 17416 (E.D. Tenn. 1981), affd 
without opinion, 698 F.2d 1219, 1982 U.S. App. 
LEXIS 12363 (6th Cir. Tenn. 1982), affd, Fra- 
zier v. Harrison, 698 F.2d 1219, 1982 U.S. App. 
LEXIS 12325 (6th Cir. 1982). 

Defendant was denied effective assistance of 
counsel. State v. Buford, 666 S.W.2d 473, 1983 
Tenn. Crim. App. LEXIS 377 (Tenn. Crim. App. 
1983). 

Where the defendant had very effective coun- 
sel and for some reason chose not to cooperate 
with them, he was entitled to neither a reversal 
of his conviction nor an opportunity to pick and 
choose his appointed counsel. State v. Rubio, 
746 S.W.2d 732, 1987 Tenn. Crim. App. LEXIS 
2772 (Tenn. Crim. App. 1987), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 1107 (Tenn. 
2005). 

Counsel for capital murder defendant was 
not ineffective for failing to obtain neuropsycho- 
logical testing of defendant for possible brain 
damage, for failing to object to improper pros- 
ecution comments, for stipulating to defen- 
dant’s previous convictions, for failing to call 
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the defendant to testify, nor for misstating the 
burden of proof at the sentencing hearing. 
Bates v. State, 973 S.W.2d 615, 1997 Tenn. 
Crim. App. LEXIS 574 (Tenn. Crim. App. 1997), 
rehearing denied, — S.W.2d —, 1997 Tenn. 
Crim. App. LEXIS 680 (Tenn. Crim. App. July 
23, 1997), cert. denied, Bates v. Tennessee, 524 
U.S. 907, 118 S. Ct. 2067, 141 L. Ed. 2d 144, 
1998 U.S. LEXIS 3634 (1998). 

Capital murder defendant was not denied 
effective assistance of counsel where counsel 
failed to: (1) Object to sufficiently accurate jury 
instructions as to the jury’s role as trier of fact 
and law and as to the defendant’s flight from 
the crime scene; (2) Raise a double jeopardy 
issue based on defendant’s convictions for 
felony murder and the underlying offense; or (3) 
Introduce evidence of a third party’s polygraph 
test results. Irick v. State, 973 S.W.2d 643, 1998 
Tenn. Crim. App. LEXIS 59 (Tenn. Crim. App. 
1998), appeal denied, — S.W.2d —, 1998 Tenn. 
LEXIS 348 (Tenn. June 15, 1998), cert. denied, 
525 U.S. 895, 119 S. Ct. 219, 142 L. Ed. 2d 180, 
1998 U.S. LEXIS 5976 (1998). 

When a competent and fully informed defen- 
dant instructs counsel not to investigate or 
present mitigating evidence at trial, counsel 
will not later be adjudged ineffective for follow- 
ing those instructions. Zagorski v. State, 983 
S.W.2d 654, 1998 Tenn. LEXIS 717 (Tenn. 
1998), rehearing denied, Zagorski v. State, — 
S.W.3d —, 1999 Tenn. LEXIS 60 (1999), cert. 
denied, 528 U.S. 829, 120 S. Ct. 83, 145 L. Ed. 
2d 70, 1999 U.S. LEXIS 5170 (1999). 

Defendant failed to establish either deficient 
performance or prejudice with respect to coun- 
sel’s opening statement or closing argument; 
although defendant’s trial counsel inadvert- 
ently misstated in the opening statement that 
defendant was guilty, defense counsel immedi- 
ately corrected the error and properly told the 
jury that the defendant was “innocent” and 
“presumed innocent.” State v. Shaw, 37 S.W.3d 
900, 2001 Tenn. LEXIS 141 (Tenn. 2001). 

Petitioner was not denied the right to effec- 
tive assistance of counsel based on the failure 
to: (1) Investigate and challenge petitioner’s 
confessions as false; (2) Challenge the legality 
of petitioner’s arrest; (3) Present additional 
mitigating evidence at the sentencing phase of 
petitioner’s capital trial; (4) Object to miscon- 
duct by the prosecution at the sentencing phase 
of his capital trial; (5) Request mitigating in- 
structions at the sentencing phase of petition- 
er’s capital trial; (6) Raise issues regarding the 
constitutionality of capital punishment at the 
sentencing phase of petitioner’s capital trial; 
and (7) Object to the discovery of notes pre- 
pared by a defense psychologist on self-incrimi- 
nation grounds at the sentencing phase of pe- 
titioner’s capital trial. Nichols v. State, 90 
S.W.3d 576, 2002 Tenn. LEXIS 419 (Tenn. 
2002). 
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Inmate was entitled to no relief on his claim 
of ineffective assistance of counsel where he 
failed to prove by clear and convincing evidence 
that he was prejudiced by his attorney’s perfor- 
mance; although inmate’s counsel admitted 
that he followed inmate’s instruction to negoti- 
ate a plea without advising inmate that trial 
may be preferable, inmate introduced no proof 
that he would have gone to trial but for his 
attorney’s allegedly deficient performance. 
Hayden v. State, —S.W.3d —, 2004 Tenn. Crim. 
App. LEXIS 1091 (Tenn. Crim. App. Dec. 10, 
2004), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 317 (Tenn. Mar. 28, 2005). 

Inmate not entitled to post-conviction relief 
where he failed to show that his pleas were 
involuntary due to ineffective assistance of 
counsel; the evidence presented established 
that inmate wanted to plead guilty and there 
was nothing in the record to indicate that the 
inmate would have gone to trial if his lawyer 
had advised him to do so. Hayden v. State, — 
S.W.3d —, 2004 Tenn. Crim. App. LEXIS 1091 
(Tenn. Crim. App. Dec. 10, 2004), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 317 
(Tenn. Mar. 28, 2005). 

Trial counsel was not deficient: (1) For failing 
to object to the introduction of defendant’s mug 
shot photo where defendant failed to show that 
the state did not have a need to introduce the 
photo spread; (2) For failing to request a con- 
tinuance so defendant could obtain civilian 
clothes where defendant did not request to 
wear civilian clothes; and (3) For not objecting 
to the trial continuing during inclement 
weather where the trial judge noted on the 
record that his courtroom was open, and all 
participants were present. Rogers v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 191 
(Tenn. Crim. App. Feb. 22, 2005). 

Defendant’s counsel was not ineffective 
where: (1) A motion to suppress his statement 
would have been denied as it was not coerced; 
(2) Defendant was properly informed of the 
consequences of an open plea; (3) There were no 
errors in the presentencing report and no miti- 
gating factors; and (4) Testimony at the sen- 
tencing hearing was not inappropriate. Wright 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 194 (Tenn. Crim. App. Mar. 8, 2005). 

Defendant’s right to counsel was not violated 
by the admission of testimony by inmates be- 
fore the inmates were recruited by law enforce- 
ment officials to record incriminating state- 
ments made by defendant’s statements made 
after the recruitment was harmless where 
there were other cogent testimony regarding 
subject of the statements. Hartman v. State, 
896 S.W.2d 94, 1995 Tenn. LEXIS 71 (Tenn. 
1995). 

Trial counsel for capital murder defendant 
was not ineffective for failing to obtain and 
introduce into evidence all of defendant’s medi- 
cal and psychiatric records where counsel con- 
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ducted a diligent investigation of defendant’s 
history but chose to offer as evidence only 
documents deemed most useful to the defense, 
and largely relied on a psychiatrist’s distilla- 
tion of the information. Bates v. State, 973 
S.W.2d 615, 1997 Tenn. Crim. App. LEXIS 574 
(Tenn. Crim. App. 1997), rehearing denied, — 
S.W.2d —, 1997 Tenn. Crim. App. LEXIS 680 
(Tenn. Crim. App. July 23, 1997), cert. denied, 
Bates v. Tennessee, 524 U.S. 907, 118 S. Ct. 
2067, 141 L. Ed. 2d 144, 1998 U.S. LEXIS 3634 
(1998). 

Petitioner in habeas corpus proceeding was 
not entitled to relief on ground that he was not 
adequately represented by counsel because at- 
torneys were only appointed fifteen minutes 
before trial where it appeared that petitioner 
did in fact commit the crimes with which he 
was charged and petitioner had no witnesses or 
defense and elected to plead guilty after coun- 
sel advised that they had been able to obtain 
agreement by attorney general to accept mini- 
mum sentence. State ex rel. Callahan v. Hend- 
erson, 220 Tenn. 417, 417 S.W.2d 789, 1967 
Tenn. LEXIS 423 (1967). 

Where the evidence as a whole shows a 
reasonable investigation of the case by counsel, 
defendant’s argument that counsel’s failure to 
consult defendant’s seven-year-old mental in- 
stitution records deprived him of an insanity 
defense was without merit. Garton v. State, 555 
S.W.2d 117, 1976 Tenn. Crim. App. LEXIS 404 
(Tenn. Crim. App. 1976). 

Where, after the jury had been sent for its 
evening meal, trial counsel moved to adjourn, 
telling the court that he had been ill and was 
“whipped,” court was immediately adjourned 
for that day when the jury returned from din- 
ner, and there was no indication in the record 
that trial counsel was physically or mentally 
impeded in the trial of the cases before request- 
ing and being granted the adjournment, the 
record supported the trial judge’s finding that 
trial counsel was not incompetent. Head v. 
State, 570 S.W.2d 362, 1978 Tenn. Crim. App. 
LEXIS 321 (Tenn. Crim. App. 1978). 

The absence of oral argument on appeal gives 
no basis for a finding of incompetency of coun- 
sel. Hindman v. State, 672 S.W.2d 223, 1984 
Tenn. Crim. App. LEXIS 2364 (Tenn. Crim. 
App. 1984). 

Defense counsel’s failure to present testi- 
mony of emergency room physician who had 
examined rape victim did not deprive defen- 
dant of effective assistance of counsel. Butler v. 
State, 789 S.W.2d 898, 1990 Tenn. LEXIS 179 
(Tenn. 1990). 

Denial of right to effective counsel, which is 
established through proof that counsel’s perfor- 
mance was deficient and that deficiency preju- 
diced defense, was not found where witness 
refused to testify outside hearing of jury, where 
no explanation of that failure was provided to 
jury, and where jury was instructed to deter- 
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mine its verdict based only on evidence pre- 
sented. Henley v. State, 960 S.W.2d 572, 1997 
Tenn. LEXIS 615 (Tenn. 1997), rehearing de- 
nied, — S.W.2d —, 1998 Tenn. LEXIS 31 (1998), 
cert. denied, 525 U.S. 830, 119 S. Ct. 82, 142 L. 
Ed. 2d 64, 1998 U.S. LEXIS 5030 (1998). 

Petitioner in habeas corpus proceeding could 
not assert ineffective assistance of counsel 
based on untimely appeal because, by granting 
the initial motion with respect to filing an 
appeal, the court remedied the defects of peti- 
tioner’s lawyer’s faulty performance, thereby 
restoring petitioner to the position of a simi- 
larly-situated defendant who did receive ad- 
equate counsel. Cantrell v. United States, 123 
F. Supp. 2d 427, 2000 U.S. Dist. LEXIS 18400 
(W.D. Tenn. 2000). 

Defendant’s lawyer did not err in failing to 
challenge what was standard procedure at the 
time of the trial; furthermore, in light of the law 
at the time of the trial, an objection to the 
indictment on the grounds that drug weight 
was not specified would have been fruitless. 
Ware v. United States, 124 F. Supp. 2d 590, 
2000 U.S. Dist. LEXIS 18401 (M.D. Tenn. 
2000), affd, 55 Fed. Appx. 351, 2003 U.S. App. 
LEXIS 1876 (2003). 

Petitioner could not establish prejudice 
where the petitioner’s first argument, that 
counsel failed to consult with the petitioner and 
explain trial procedure, was flatly contradicted 
by the petitioner’s own testimony, as well as 
that of counsel, at the post-conviction hearing; 
moreover, the petitioner had not alleged that, if 
counsel had met more frequently or better 
explained trial procedures, the petitioner would 
have insisted on going to trial. Williamson v. 
Raney, 157 F. Supp. 2d 880, 2001 U.S. Dist. 
LEXIS 11803 (W.D. Tenn. 2001). 

Defendant’s argument that counsel was inef- 
fective failed where defendant’s argument that 
the correct report would have helped in describ- 
ing the degree and effect of his intoxication at 
the time of the crime was misplaced, as the 
legislature specifically removed voluntary in- 
toxication as a relevant mitigator for sentenc- 
ing purposes under T.C.A. § 40-35-113, and no 
prejudice resulted from the alleged deficiency. 
Faulkner v. State, — S.W.38d —, 2004 Tenn. 
Crim. App. LEXIS 877 (Tenn. Crim. App. Oct. 
12, 2004). 

Defendant convicted of attempt to commit 
first degree premeditated murder and espe- 
cially aggravated robbery was not entitled to 
post-conviction relief on the basis of ineffective 
assistance of counsel. Counsel was not ineffec- 
tive for failing to suppress evidence of the 
victim’s blood found in defendant’s car; counsel 
did challenge the victim’s pre-trial identifica- 
tions, but lost. Farris v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 695 (Tenn. Crim. 
App. July 8, 2005). 

Although there had been a delay of longer 
than one year, the inmate presented no specific 
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examples of how he was prejudiced by the 
delay; faced with a bare allegation that his trial 
counsel was ineffective for failing to pursue 
further a motion for a speedy trial, the inmate 
did not sustain his burden of showing by clear 
and convincing evidence that he was prejudiced 
by his trial counsel’s failure to pursue a motion 
for a speedy trial claim. Thus, the inmate’s 
ineffective assistance of counsel claim failed. 
Leach v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 710 (Tenn. Crim. App. July 14, 
2005). 

Terms of the interstate compact on detainers 
were never triggered because: (1) The federal 
government did not seek temporary custody of 
the inmate by means of a detainer; (2) Although 
the inmate was transferred between state and 
federal custody prior to the entry of his guilty 
plea in federal court, he was not serving a term 
of imprisonment and the compact only applied 
to prisoners who were already serving a sen- 
tence of imprisonment in another jurisdiction; 
and (3) His federal sentence did not commence 
when he entered a plea of guilty to the federal 
charges because, pursuant to 18 U.S.C. § 3585, 
in order for his sentence to commence he had to 
be received into federal custody for transporta- 
tion to a federal detention facility, but, instead, 
the inmate was returned to state court to stand 
trial on the state charges; thus, the inmate’s 
claims of ineffective assistance of counsel based 
on counsel’s failure to insure that the Com- 
pact’s provisions were followed were unavail- 
ing. Leach v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 710 (Tenn. Crim. App. July 
14, 2005). 

Trial counsel’s failure to conduct a Momon 
voir dire to determine that the inmate waived 
his right to testify constituted deficient perfor- 
mance; however, the inmate failed to show that 
he was prejudiced by trial counsel’s omission 
because: (1) The details of the inmate’s poten- 
tial testimony had he been allowed to testify 
were lacking; (2) Trial counsel testified that he 
discussed the inmate’s right to testify with him 
and that the inmate did not want to testify; (3) 
Counsel stated that the primary reason the 
inmate decided not to testify was because none 
of his co-defendants were going to testify; and 
(4) Counsel advised the inmate not to testify 
because the State failed to introduce the in- 
mate’s statement to the police that he was not 
at the club on the night of the shooting during 
its case-in-chief, and the statement might have 
been used to impeach the inmate during his 
cross-examination. Thus, the inmate’s claim of 
ineffective assistance of counsel for failure to 
conduct a Momon hearing failed. Leach v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 710 (Tenn. Crim. App. July 14, 2005). 

Counsel was not ineffective for failing to 
adequately confer with a petitioner regarding 
his case where counsel responded to the sug- 
gested witness list by calling the petitioner’s 
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mother and sister to testify, subpoenaing his 
wife, and attempting to subpoena his children; 
counsel also testified that he reviewed the mo- 
tions drafted by the petitioner but concluded 
that they were not valid. State v. Cole, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 712 
(Tenn. Crim. App. July 15, 2005). 

Petitioner convicted of the aggravated rape of 
a nursing home resident was not entitled to 
post-conviction relief on his claim that counsel 
rendered deficient performance. Petitioner 
failed to show that he was prejudiced by coun- 
sel’s failure to call additional witnesses; coun- 
sel’s failure to vigorously cross-examine the 
70-year-old victim as she testified from her 
wheelchair was a matter of trial strategy. 
Goode v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 1141 (Tenn. Crim. App. Oct. 25, 
2005), appeal denied, — S.W.3d — 2006 Tenn. 
LEXIS 258 (Tenn. 2006). 

Counsel was not ineffective by failing to de- 
clare a petitioner indigent and pursue govern- 
ment funding to hire independent experts to 
review and potentially challenge the state’s 
forensic evidence because the petitioner pro- 
vided only unsupported assertions that inde- 
pendent scientific experts might have been 
helpful to his case; thus, the petitioner failed to 
demonstrate that independent expert testi- 
mony was “necessary” to insure that he re- 
ceived a fair trial. State v. Tucker, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1212 (Tenn. 
Crim. App. Nov. 22, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 486 (Tenn. 2006). 

Counsel was not ineffective by failing to in- 
terview a potential witness because, although 
the witness testified at the post-conviction 
hearing that he heard shots, it was not unusual 
to hear gunshots in the rural area, he stated 
that they might have occurred as late as 3:00 
a.m. the morning of the incident, and therefore, 
the shots did not contradict the time frame 
advanced by the state and documented by the 
911 call. State v. Tucker, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1212 (Tenn. Crim. 
App. Nov. 22, 2005), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 486 (Tenn. 2006). 

Without the trial transcript, the appellate 
court was limited in its evaluation of trial 
counsel’s performance; nevertheless, it noted 
that the post-conviction court concluded that 
trial counsel did a good job representing defen- 
dant and that defendant did not receive the 
ineffective assistance of counsel, and counsel 
understood the felony charge against defendant 
and believed he could prepare an adequate 
defense. Ralph v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1220 (Tenn. Crim. 
App. Nov. 29, 2005), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 382 (Tenn. 2006). 

Counsel was not ineffective for advising the 
petitioner to plead guilty where the record 
supported the court’s determination that coun- 
sel properly investigated the case and informed 
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the petitioner of his rights and the conse- 
quences of pleading guilty; the petitioner was 
questioned at length by the court before the 
acceptance of the pleas of guilty. Cook v. State, 
— S.W.3d —, 2005 Tenn. Crim. App. LEXIS 757 
(Tenn. Crim. App. July 22, 2005), appeal de- 
nied, Cook v. State, — S.W.3d —, 2005 Tenn. 
LEXIS 1150 (Tenn. 2005). 

Where appellant pled guilty to passing 
worthless checks and theft, trial counsel never 
met with appellant prior to entry of the guilty 
pleas, counsel conducted no investigation of the 
facts, and did not provide appellant with a 
choice among alternative courses of action from 
which an informed decision could be made. 
However, appellant’s pleas were voluntary and 
he presented no proof that a more thorough 
investigation would have benefitted him; thus, 
appellant failed to establish that he was preju- 
diced by counsel’s ineffectiveness. Pendergrass 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 760 (Tenn. Crim. App. July 26, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
1173 (Tenn. 2005). 

Post-conviction petitioner’s trial counsel was 
not deficient under U.S. Const. amend. 6 and 
Tenn. Const. art. I, § 9 for failing to request a 
different jury instruction on circumstantial evi- 
dence because the state’s proof contained a 
significant amount of direct evidence, and peti- 
tioner failed to show how the instructions given 
the jury failed to convey a correct and complete 
charge of the law regarding the standard for 
weighing direct and circumstantial evidence or 
how they were incomplete or misled the jury. 
Kelly v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 788 (Tenn. Crim. App. Aug. 1, 
2005), appeal denied, Kelly v. State, — S.W.3d 
—, 2005 Tenn. LEXIS 1209 (Tenn. 2005). 

Post-conviction petitioner’s trial counsel was 
not deficient under U.S. Const. amend. 6 and 
Tenn. Const. art. I, § 9, for failing to file a 
motion to inspect the grand jury minutes relat- 
ing to his indictments and the trial court did 
not err in not allowing petitioner to inspect the 
minutes for the post-conviction hearing be- 
cause the request did not fall under any of the 
exceptions to Tenn. R. Crim. P. 6(k)(1), and 
petitioner did not show that grounds existed for 
a motion to dismiss the indictment because of 
matters occurring before the grand jury under 
T.C.A. § 40-12-210(3). Kelly v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 788 (Tenn. 
Crim. App. Aug. 1, 2005), appeal denied, Kelly 
v. State, — S.W.3d —, 2005 Tenn. LEXIS 1209 
(Tenn. 2005). 

Post-conviction petitioner’s trial counsel was 
not ineffective under U.S. Const. amend. 6 and 
Tenn. Const. art. I, § 9 for failing to establish 
that a deal existed between the state and the 
codefendants that they would testify against 
petitioner in exchange for the dismissal of 
charges against the codefendants, because: (1) 
Counsel questioned the codefendants concern- 
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ing any possible deals; (2) The codefendants 
denied entering any agreements with the state; 
and (3) Petitioner failed to present evidence at 
the post-conviction hearing as to what testi- 
mony the codefendants’ attorney would have 
given regarding agreements between the par- 
ties as required by T.C.A. § 40-30-110(f). Kelly 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 788 (Tenn. Crim. App. Aug. 1, 2005), 
appeal denied, Kelly v. State, — S.W3d —, 
2005 Tenn. LEXIS 1209 (Tenn. 2005). 

Post-conviction petitioner’s trial counsel was 
not deficient under U.S. Const. amend. 6 and 
Tenn. Const. art. I, § 9 in failing to object to the 
state’s characterization of a witness as “agent” 
or “officer” because during cross-examination, 
counsel asked the witness if he was a police 
officer at the time the offense was committed 
and he replied that he was not. Further, during 
closing argument, the state told the jury that 
the witness became an officer shortly after the 
drug offense was committed and, therefore, 
petitioner was not prejudiced by the state- 
ments. Kelly v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 788 (Tenn. Crim. App. Aug. 
1, 2005), appeal denied, Kelly v. State, — 
S.W.3d —, 2005 Tenn. LEXIS 1209 (Tenn. 
2005). 

Where petitioner was charged with the ag- 
gravated assault by use of a deadly weapon, 
trial counsel was not ineffective for failing to 
request a jury instruction on felony reckless 
endangerment because it was not a lesser- 
included offense; petitioner did not show that 
he was entitled to post-conviction relief. Moore 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1190 (Tenn. Crim. App. Nov. 17, 2005), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
491 (Tenn. 2006). 

Counsel was not ineffective for failing to 
advise the petitioner of his right not to testify 
where counsel stated that he did not recall a 
discussion with the petitioner where he specifi- 
cally explained the strategy of testifying or not 
testifying, however, counsel testified that his 
strategy was for the petitioner to testify be- 
cause of the petitioner’s co-defendant’s state- 
ments against the petitioner. The decision that 
the petitioner testify was a well-reasoned tac- 
tical decision, that was made to try to help the 
petitioner overcome his co-defendant’s testi- 
mony against him. Brown v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 820 (Tenn. 
Crim. App. Aug. 8, 2005), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 1166 (Tenn. Dec. 
19, 2005). 

Counsel was not ineffective for failing to 
request a jury instruction on alibi where there 
was ample evidence of the petitioner’s guilt, 
and his accomplice testified in detail and stated 
that he saw the petitioner stab the victim in the 
neck. Further, several witnesses testified that 
the petitioner had admitted to them that he 
committed the murder. Brown v. State, — 


Amend. 6 


S.W.3d —, 2005 Tenn. Crim. App. LEXIS 820 
(Tenn. Crim. App. Aug. 8, 2005), appeal denied, 
— §.W.3d —, 2005 Tenn. LEXIS 1166 (Tenn. 
Dec. 19, 2005). 

Where petitioner convicted of possession of 
cocaine with intent to sell failed to prove his 
allegations of ineffective assistance of trial 
counsel with clear and convincing evidence, the 
post-conviction court properly denied his peti- 
tion for relief. Counsel met with petitioner 
before the trial; he interviewed the witnesses; 
his decision not to object to the State’s evidence 
was a matter of trial strategy; and petitioner 
was not prejudiced by counsel’s failure to object 
to the State’s closing argument. Gardner v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 824 (Tenn. Crim. App. Aug. 8, 2005). 

Counsel was not ineffective for failing to 
object to the prosecutor’s closing argument 
where the comments regarding blood on the 
victim’s chin did not impermissibly shift the 
burden of proof to the petitioner. The prosecu- 
tor’s questions during cross-examination and 
the remarks during closing argument chal- 
lenged the petitioner’s credibility and theories 
regarding how the victim was injured on the 
dates of the offenses. Black v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 839 (Tenn. 
Crim. App. Aug. 11, 2005), appeal denied, Black 
v. State, — S.W.3d —, 2005 Tenn. LEXIS 1223 
(Tenn. 2005). 

Petitioner alleged that trial counsel rendered 
ineffective assistance of counsel because he did 
not request an instruction on false imprison- 
ment as a lesser included offense of aggravated 
kidnapping, based on the trial court’s duty to 
instruct the jury regardless of a request to do so 
from the petitioner, defense counsel’s conduct 
was not deficient for failing to request an in- 
struction on a particular lesser included of- 
fense. Black v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 839 (Tenn. Crim. App. Aug. 
11, 2005), appeal denied, Black v. State, — 
S.W.3d —, 2005 Tenn. LEXIS 1223 (Tenn. 
2005). 

Counsel was not ineffective for failing to 
include a record on appeal because even if 
counsel had included the transcript of the hear- 
ing in the appellate record, the petitioner would 
not have prevailed on the issue of the amended 
indictment. The postconviction court found that 
the petitioner and his counsel were aware early 
on of the dates the petitioner committed the 
crimes, and a variance of a few days was not 
fatal especially since the petitioner’s defense 
was not one of alibi. Black v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 839 (Tenn. 
Crim. App. Aug. 11, 2005), appeal denied, Black 
v. State, — S.W.3d —, 2005 Tenn. LEXIS 1223 
(Tenn. 2005). 

Where appellant was charged with various 
offenses for possession of drugs and a handgun, 
defense counsel was not ineffective for failing to 
object to an amendment of his indictment the 
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day before trial. Appellant failed to show that 
an objection to the amended indictment would 
have been meritorious. Taylor v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1005 
(Tenn. Crim. App. Sept. 12, 2005). 

With radical contradictions in the witness’s 
and the co-defendant’s testimony, few, if any, 
attorneys would present them as witnesses had 
the matter gone to trial, and further, the in- 
mate ignored the fact that neither he nor the 
witness or the co-defendant offered an explana- 
tion as to why and how he happened to be 
carrying the key to the vehicle containing the 
drugs, although disclaiming knowledge of ei- 
ther; thus, the inmate’s ineffective assistance of 
counsel claim based on counsel’s failure to 
interview the witness failed. Crawley v. State, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 
1015 (Tenn. Crim. App. Sept. 15, 2005). 

Although a co-defendant testified at the evi- 
dentiary hearing that he placed the drugs in 
the car the night before their arrest and the 
inmate was unaware of their existence, trial 
counsel testified that this was the first time 
that he ever heard that the co-defendant 
wanted to take responsibility for the drugs; 
because counsel was not aware of the state- 
ment by the co-defendant, he would have not 
filed a motion to sever on that basis, and 
therefore counsel’s failure to file a motion to 
sever the inmate’s case from the co-defendant’s 
case did not constitute ineffective assistance of 
counsel. Crawley v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1015 (Tenn. Crim. 
App. Sept. 15, 2005). 

Inmate’s denial of any interest, ownership or 
otherwise, as to the vehicle where the drugs 
were found resulted in his having no legitimate 
expectation of privacy, and therefore no stand- 
ing to object to its being searched; thus, the 
inmate failed to show that trial counsel was 
ineffective for not filing a fruitless motion to 
suppress. Crawley v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1015 (Tenn. Crim. 
App. Sept. 15, 2005). 

Petitioner’s request for post-conviction relief 
was properly denied because he failed to show, 
by clear and convincing evidence, that counsel 
rendered ineffective assistance by failing to 
investigate and present petitioner’s alibi wit- 
nesses in his trial for rape; even if some error 
had taken place, the petitioner failed to show 
how he was prejudiced by the error, especially 
in light of the fact that the petitioner had given 
two similar statements to the police. Hill v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1035 (Tenn. Crim. App. Sept. 19, 2005). 

Counsel was not ineffective for failing to call 
a witness or for conflict of interest where coun- 
sel testified that the petitioner was aware of 
both connections to the city, and based upon 
counsel’s testimony, the petitioner believed that 
counsel’s insights into municipal operations 
would benefit the defense; in addition, counsel 
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apparently concluded that the defense predi- 
cated upon claims of a cover-up and a con- 
spiracy against the petitioner were untenable. 
Parker v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 1071 (Tenn. Crim. App. Oct. 3, 
2005), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 130 (Tenn. Feb. 21, 2006). 

Evidence at trial and the post-conviction evi- 
dentiary hearing established that petitioner 
saw the victim at a service station, armed 
himself, and fired a shot in his direction, and 
that petitioner then pursued the victim into a 
restaurant, grabbed him, and shot him in the 
head from close range; the victim was unarmed, 
and despite any number of previous alterca- 
tions between petitioner and the victim, those 
undisputed facts placed an unusual burden on 
trial counsel to manufacture a viable self-de- 
fense claim. Miles v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1080 (Tenn. Crim. 
App. Sept. 26, 2005). 

In a murder case, counsel was not ineffective 
for failing to call witnesses to testify to conver- 
sations they had with the petitioner’s son 
where, although the son admitted at the peti- 
tioner’s trial that he had killed the victim, a 
statement that conflicted with the confession of 
the petitioner, the investigation, and every- 
thing the petitioner’s son had said prior to the 
trial, the son had already been convicted of 
voluntary manslaughter for his involvement in 
the death of the victim by the time of the 
petitioner’s trial, and was therefore protected 
by double jeopardy principles from being re- 
indicted for any greater offense regardless of 
the content of his testimony. McAlpin v. State, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 
1081 (Tenn. Crim. App. Oct. 5, 2005), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 1193 
(Tenn. 2005). 

Counsel was not deficient in his investigation 
or preparation for trial where the trial court 
found that there was no evidence that would 
indicate that a “more proper” or even a different 
type of trial preparation or investigation could 
have brought about a different result in the 
jury’s verdict; no witnesses were produced by 
the petitioner, and there was no evidence to 
support what other witnesses could have added 
to the trial that would have affected its out- 
come. Chism v. State,— S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 1185 (Tenn. Crim. App. Nov. 
7, 2005), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 163 (Tenn. 2006). 

Petitioner failed to demonstrate that his 
right to testify was abridged by his trial coun- 
sel’s omission of a Momon colloquy where coun- 
sel conferred with the petitioner prior to trial, 
informed him of his rights, and he elected not to 
testify; the post-conviction court, who also pre- 
sided over defendant’s trial, noted that counsel 
requested a recess to again confirm that the 
petitioner had not changed his mind about 
testifying at trial. Chism v. State,— S.W.3d —, 
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2005 Tenn. Crim. App. LEXIS 1185 (Tenn. 
Crim. App. Nov. 7, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 163 (Tenn. 2006). 

Where petitioner was charged with the ag- 
gravated assault by use of a deadly weapon, 
trial counsel was not ineffective for failing to 
request a jury instruction on felony reckless 
endangerment because it was not a lesser- 
included offense; petitioner did not show that 
he was entitled to post-conviction relief. Moore 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1190 (Tenn. Crim. App. Nov. 17, 2005), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
491 (Tenn. 2006). 

Petitioner, who was convicted of second-de- 
gree murder, alleged that counsel rendered 
ineffective assistance for failing to investigate 
evidence properly; however, the petitioner 
failed to show any prejudice resulting from the 
alleged failure to investigate a footprint prop- 
erly, and also failed to present any evidence 
that a footprint at a door was not his. Car- 
rethers v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 1194 (Tenn. Crim. App. Nov. 18, 
2005). 

Petitioner alleged several incidents of inef- 
fective assistance of counsel in his trial for 
second-degree murder, including an alleged 
failure to challenge the trial court’s refusal to 
give lesser-included offense instructions; as to 
the lesser-included offense instructions, the pe- 
titioner waived this issue by failing to raise it 
on direct appeal, the evidence did not support a 
manslaughter instruction, and petitioner failed 
to show that he was prejudiced by failing to 
preserve the alleged error for appeal. Car- 
rethers v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 1194 (Tenn. Crim. App. Nov. 18, 
2005). 

Counsel was not ineffective for failing to 
adequately prepare the petitioner for trial 
where counsel met with the petitioner eight 
times, counsel explained the charges against 
him, which defenses would be best at trial, and 
who would testify against him at trial; the 
petitioner also testified that counsel discussed 
the possibility of the petitioner testifying at 
trial and advised him not to take the stand. 
Cormia v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 1223 (Tenn. Crim. App. Nov. 28, 
2005), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 222 (Tenn. 2006). 

In a capital murder case, counsel was not 
ineffective for failing to utilize a psychiatric 
expert where counsel had multiple conversa- 
tions with a psychiatrist, and counsel was 
aware what the psychiatric testimony would be 
at trial. Further, counsel concluded that the 
testimony was sufficient about the petitioner’s 
drug and alcohol problem. Hall v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 902 
(Tenn. Crim. App. Aug. 22, 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 1161 
(Tenn. 2005). 
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In a capital murder case, counsel was not 
ineffective for failing to adequately prepare, 
investigate, or cooperate with co-counsel where 
he discussed the case with multiple experts, 
and he met with the petitioner on multiple 
occasions about the case, and counsel at- 
tempted to present an adequate and successful 
defense in the face of a very difficult set of facts. 
In addition, the petitioner did not prove that he 
was prejudiced by counsel’s alleged lack of 
adequate communication with co-counsel. Hall 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 902 (Tenn. Crim. App. Aug. 22, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
1161 (Tenn. 2005). 

In a capital murder case, counsel was not 
ineffective for misinforming petitioner of the 
consequences of pleading guilty because the 
theory of defense was that, while he started the 
fire that killed the victim, he did not intend to 
kill her, and therefore, he did not have the 
requisite intent to commit first degree premedi- 
tated murder; accordingly, his attempt to plead 
guilty to arson and felony murder did not 
contravene his trial strategy or his trial testi- 
mony. Under those circumstances, there was no 
error by counsel or prejudice to the petitioner. 
Hall v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 902 (Tenn. Crim. App. Aug. 22, 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 1161 (Tenn. 2005). 

In a capital murder case, counsel was not 
ineffective for failing to adequately cross-exam- 
ine the state’s experts where the petitioner 
presented no evidence that would show how the 
expert’s methodology was flawed, and there- 
fore, the petitioner did not show prejudice. Hall 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 902 (Tenn. Crim. App. Aug. 22, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
1161 (Tenn. 2005). 

Denial of the inmate’s petition for post-con- 
viction relief was affirmed as the inmate failed 
to prove an insufficient number of African 
American individuals were present in the jury 
pool and that its composition was not represen- 
tative of their corresponding population in 
Obion County or that there was a “systematic 
exclusion” of African Americans from the jury 
selection process. Thus, as the inmate failed to 
establish that the venire violated the fair cross- 
section requirement, the inmate likewise failed 
to establish that counsel’s failure to object con- 
stituted deficient performance or that it preju- 
diced him in any way and violated his sixth 
amendment rights. Wade v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 915 (Tenn. Crim. 
App. Aug. 22, 2005), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 92 (Tenn. 2006). 

Denial of the inmate’s petition for postconvic- 
tion relief was proper pursuant to T.C.A. § 40- 
30-110(f) where the inmate did not meet his 
burden of proving that his counsel was ineffec- 
tive; because the inmate’s statement to authori- 


CONSTITUTION OF THE UNITED STATES 


404 


ties was made freely and voluntarily, it could 
not have been successfully challenge had a 
suppression motion been filed. Fuller v. State, 
— $.W.3d —, 2005 Tenn. Crim. App. LEXIS 
1166 (Tenn. Crim. App. Nov. 4, 2005). 

Counsel was not ineffective by advising the 
petitioner not to testify because counsel stated 
that he advised the petitioner not to testify 
because he had given eight different versions of 
the events, and he also said he believed it would 
be counterproductive for the petitioner to tes- 
tify; the petitioner elected not to testify and 
stated that he did not want to testify in open 
court when questioned by the trial court. Mon- 
day v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 1163 (Tenn. Crim. App. Nov. 4, 
2005), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 142 (Tenn. 2006). 

Counsel was not ineffective in failing to call a 
witness to corroborate testimony regarding the 
victim’s intent to commit suicide, because al- 
though admissible, other evidence showed that 
on the night of her death the victim was very 
upset and threatening to commit suicide; addi- 
tionally, the defense entered the victim’s medi- 
cal records as an exhibit, showing the victim’s 
long history of severe depression and recent 
depression. Monday v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1163 (Tenn. Crim. 
App. Nov. 4, 2005), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 142 (Tenn. 2006). 

Ineffective assistance of counsel claim failed 
because the inmate could not establish preju- 
dice resulting from counsel’s failure to inter- 
view and present witnesses, counsel’s failure to 
have the dye on a glove tested to determine 
whether it was in fact dye from the dye bomb 
that exploded in the money taken during the 
bank robbery was a strategic decision, and 
there was no evidence that defendant would 
have entered a guilty plea and waived his right 
to trial if counsel had informed him of the 
option to make an Alford plea. Gamble v. State, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 670 
(Tenn. Crim. App. June 23, 2005). 

Petitioner, who was convicted of second-de- 
gree murder, claimed that counsel was ineffec- 
tive for failing to investigate and failing to 
introduce at trial certain testimony, but the 
petitioner failed to show prejudice in the failure 
to call a 9-1-1 caller as a witness; also, counsel 
did introduce testimony from other witnesses, 
but the petitioner failed to show that his attor- 
ney’s performance was deficient. Carrethers v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1194 (Tenn. Crim. App. Nov. 18, 2005). 

Petitioner, who was convicted of second-de- 
gree murder, claimed that counsel was ineffec- 
tive for failing develop defenses, but the peti- 
tioner failed to specify what, if any, defenses 
should have been developed; therefore, the pe- 
titioner failed to show his attorney’s perfor- 
mance was deficient. Carrethers v. State, — 


405 


S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1194 
(Tenn. Crim. App. Nov. 18, 2005). 

Although counsel’s failure to provide a tran- 
script of the severance hearing on direct appeal 
constituted ineffectiveness the error was harm- 
less because the strength of the State’s case in 
each of the offenses charged was overwhelming; 
the result on direct appeal would have been 
exactly the same had the record pertaining to 
the severance issue been provided. Love v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 753 (Tenn. Crim. App. July 20, 2005). 

Inmate was not deprived of effective assis- 
tance of counsel due to his attorney’s alleged 
failure to adequately investigate the circum- 
stances surrounding the petitioner’s interroga- 
tion and by failing to file a motion to suppress 
his confession because the inmate never told 
his counsel that he had invoked his right to an 
attorney the first time the police questioned 
him, and the inmate confessed after he was 
given his Miranda warnings during the second 
police interrogation and formally waived his 
rights. Roberson v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1026 (Tenn. Crim. 
App. Sept. 8, 2005), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 64 (Tenn. 2006). 

In a death penalty case, counsel were not 
ineffective for retain the services of a mental 
health expert counsel filed motions requesting 
the assistance of several experts, including a 
psychologist, the petitioner never spoke of a 
drug or alcohol problem, a mental evaluation of 
the petitioner was requested out of an abun- 
dance of caution, and the evaluation concluded 
that he was competent and that an insanity 
plea could not be supported. Burns v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1282 
(Tenn. Crim. App. Dec. 21, 2005), appeal de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 362 
(Tenn. 2006). 

Where petitioner rejected a plea offer, was 
convicted by a jury of rape a child, and sen- 
tenced to 20 years’ in prison, his trial attorneys 
were not deficient in counseling him as to the 
plea offer. Petitioner rejected a plea offer of 
fifteen years in hopes of negotiating a lower 
sentence, despite warnings from his attorneys 
that the sentence could be twenty-five years. 
Neal v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 716 (Tenn. Crim. App. July 18, 
2005). 

Counsel was not ineffective for failing to 
persuade a court to instruct on the defense of 
necessity where, during closing argument, 
counsel asked the jury to infer from the passen- 
ger’s testimony that he had a gun and that the 
petitioner had fled in order to avoid a violent 
confrontation with the police; while the strat- 
egy was unsuccessful, it was nevertheless a 
strategy. Haithcote v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 976 (Tenn. Crim. App. 
Sept. 2, 2005), appeal denied, Haithcote v. 
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State, — S.W.3d —, 2006 Tenn. LEXIS 69 
(Tenn. Feb. 6, 2006). 

Counsel -was not ineffective for failing to 
communicate with the petitioner where the 
facts were relatively simple, the preliminary 
hearing tape was blank, the police videotapes 
offered little probative evidence, and the peti- 
tioner was unable to demonstrate at the evi- 
dentiary hearing how a more intensive investi- 
gation of the circumstances of the crime might 
have altered the outcome of the case. Haithcote 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 976 (Tenn. Crim. App. Sept. 2, 2005), 
appeal denied, Haithcote v. State, — S.W.3d —, 
2006 Tenn. LEXIS 69 (Tenn. Feb. 6, 2006). 

There was no evidence that defendant 
waived his right to testify as the post-conviction 
court accredited counsel’s testimony that defen- 
dant made an informed decision not to testify, 
such that the failure to conduct a Momon 
hearing was mere procedural error that did not 
in and of itself support a claim for deprivation 
of the constitutional right to testify; given the 
weight of the State’s evidence, the trial court’s 
finding that defendant made an informed deci- 
sion not to testify, and his failure to include an 
account of what he was to testify to, the failure 
to hold a Momon hearing was mere harmless 
error to the outcome of the trial, and the error 
did not prejudice the outcome of the trial as to 
show ineffective assistance of counsel. Thomas 
v. State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 715 (Tenn. Crim. App. July 18, 2005). 

In a murder case, counsel was not ineffective 
in failing to prevent the state from playing a 
witness’ double hearsay statement to the jury 
where counsel’s motion in limine was granted 
and, therefore, counsel had a reasonable expec- 
tation that the statement would not be played; 
counsel did not object once the statement was 
played because she was fearful that an objec- 
tion would highlight the content of the state- 
ment to the jury. Barnes v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 981 (Tenn. Crim. 
App. Sept. 2, 2005), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 66 (Tenn. 2006), 

Counsel was not ineffective for his failure, 
prior to trial, to review with the petitioner four 
audiotapes that were admitted as evidence 
where the tapes were not the only evidence that 
the State produced against the petitioner, the 
petitioner was aware of the audiotapes and 
other evidence against him, and he made an 
informed decision, based on his claim of inno- 
cence, to proceed to trial. Love v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 753 
(Tenn. Crim. App. July 20, 2005). 

Where petitioner was convicted by a jury of 
rape a child, his trial attorneys were not defi- 
cient for failing to inform the trial court of the 
petitioner’s improper contact with a juror dur- 
ing the trial. Without evidence that a commu- 
nication actually occurred, there was no evi- 
dence that the communication prejudiced 
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petitioner. Neal v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 716 (Tenn. Crim. App. 
July 18, 2005). 

Where petitioner was convicted by a jury of 
rape a child, he claimed that counsel did not 
properly investigate his case and present a 
theory of defense; the only witnesses presented 
in his defense were character witnesses. Be- 
cause the petitioner did not make a showing 
that any additional witnesses supported his 
defense, the post-conviction court could not 
conclude that the trial attorneys’ investigation 
of the case was negligent. Neal v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 716 
(Tenn. Crim. App. July 18, 2005). 

Petitioner convicted of aggravated robbery 
and aggravated burglary was not entitled to 
post-conviction relief on his claim of ineffective 
assistance of counsel; he failed to prove that 
counsel’s representation fell below the stan- 
dard required by U.S. Const. amend. 6. Coun- 
sel’s testimony indicated that she promptly 
filed discovery motions, shared and reviewed 
all available discovery with the petitioner, con- 
veyed all plea offers to the petitioner, contacted 
the petitioner a number of times prior to trial, 
investigated the case, interviewed potential de- 
fense witnesses. Moore v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1006 (Tenn. 
Crim. App. Sept. 12, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 63 (Tenn. 2006). 

Where defendant was convicted of first de- 
gree murder after gunfire was released at a 
parking lot across from a restaurant, counsel 
did not render deficient performance by failing 
to file a motion to suppress the gun; defendant 
failed to prove the prejudice prong of the Strick- 
land standard, and even if the gun had not been 
introduced into evidence, there were multiple 
eyewitnesses who identified him as one of the 
shooters. Vaughn v. State, 202 S.W.3d 106, 2006 
Tenn. LEXIS 843 (Tenn. 2006). 

In a criminal prosecution for first degree 
murder, defense counsel was not ineffective for 
failing to object to the trial court’s instruction 
on the definition of “knowingly,” failing to view 
the area of the house where the gun was found 
by police, and failing to interview witnesses 
regarding this evidence; defendant failed to 
show any prejudice from counsel’s actions. 
Vaughn v. State, 202 S.W.3d 106, 2006 Tenn. 
LEXIS 843 (Tenn. 2006). 

Dismissal of petition for postconviction relief 
was affirmed because the petitioner had failed 
to show by clear and convincing evidence that 
trial counsel’s failure to conduct an indepen- 
dent investigation as to the age of the victim 
constituted deficient performance, when the 
postconviction court found that trial counsel 
was credible in his testimony that the peti- 
tioner told counsel that the petitioner was sexu- 
ally intimate with the victim while she was 
under the age of thirteen. Newman v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 429 
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(Tenn. Crim. App. May 15, 2006), appeal de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 723 
(Tenn. Aug. 21, 2006). 

Counsel was not ineffective because counsel 
testified that he fully explained the plea agree- 
ment to the petitioner and never promised 
anything with respect to the manner of service 
of his sentence. Trial counsel further testified 
that he could not recall discussing the value of 
the stolen vehicles with the petitioner and 
explained why it was not an important issue in 
the context of the package plea bargain that 
was offered by the State. Coker v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 430 
(Tenn. Crim. App. May 18, 2006). 

Denial of the inmate’s motion for postconvic- 
tion relief was appropriate pursuant to U.S. 
Const. amend. 6 and T.C.A. § 40-30-110(f), be- 
cause a letter written by an individual who 
defendant solicited to murder his ex-wife was 
not material and would not have changed the 
outcome of the trial; thus, it was not newly 
discovered evidence. Robinson v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 439 
(Tenn. Crim. App. May 19, 2006), appeal de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 920 
(Tenn. Oct. 2, 2006). 

Inmate’s counsel was not ineffective for fail- 
ing to effectively present opening argument by 
using essentially the same argument in the 
inmate’s second murder trial that had been 
used during his first trial, and therefore the 
inmate was properly denied postconviction re- 
lief, because there was no reason to conclude 
that a different presentation by counsel would 
have altered the jury’s verdict and sentence. 
The record supported the conclusion that it was 
a strategic decision regarding the information 
presented in the opening statement, that the 
limitation on the information revealed was rea- 
sonable under the circumstances, and counsel 
considered and rejected reasonable alternative 
courses of action. Keen v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 442 (Tenn. Crim. 
App. June 5, 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 1032 (Tenn. Oct. 30, 2006), 
cert. denied,— U.S. —, 127 S. Ct. 2250, 167 L. 
Ed. 2d 1097, 2007 U.S. LEXIS 5243 (2007). 

Inmate’s counsel was not ineffective for com- 
mitting errors regarding the use of an expert, 
and therefore the inmate was properly denied 
postconviction relief, because: (1) The expert 
diagnosed the inmate as suffering from post- 
traumatic stress disorder, which was consistent 
with the diagnoses of the inmate’s siblings; (2) 
The expert testified as to the abuse the inmate 
suffered when he was a child; and (3) The 
inmate was unable to produce a diagnosis that 
he suffered from fetal alcohol syndrome, and 
therefore counsel could not be deemed ineffec- 
tive for failing to inform the expert about the 
alleged damage the inmate suffered from in 
utero alcohol exposure. Keen v. State, —S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 442 (Tenn. 
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Crim. App. June 5, 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 1032 (Tenn. Oct. 
30, 2006), cert. denied,— U.S. —, 127 S. Ct. 
2250, 167 L. Ed. 2d 1097, 2007 U.S. LEXIS 
5243 (2007). 

Inmate’s counsel was not ineffective for fail- 
ing to investigate and present certain mitigat- 
ing evidence because the mitigating evidence 
that was presented was extensive, thorough, 
and aptly conveyed the mitigation theme relat- 
ing to long-term implications of the childhood 
abuse the inmate sustained; the inmate failed 
to establish substantially different new mitiga- 
tion evidence. Even if counsel’s performance 
was unreasonable, the inmate was not preju- 
diced, as the State offered extremely powerful 
evidence of aggravating factors, including the 
fact that the eight-year-old victim was raped, 
strangled, and thrown into a river while still 
alive, where she drowned. Keen v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 442 
(Tenn. Crim. App. June 5, 2006), appeal denied, 
— $.W.3d —, 2006 Tenn. LEXIS 1032 (Tenn. 
Oct. 30, 2006), cert. denied,— U.S. —, 1275S. Ct. 
2250, 167 L. Ed. 2d 1097, 2007 U.S. LEXIS 
5243 (2007). 

Inmate’s counsel was not ineffective for fail- 
ing to prepare defense witnesses, on the ground 
that they first met with counsel the night before 
the first hearing or the day of the hearing and 
met with them collectively rather than indi- 
vidually, and therefore the inmate was properly 
denied postconviction relief, because counsel 
had adequate contact with the witnesses, who 
were the inmate’s family members, prior to and 
throughout the trial. The “new” information 
elicited from the inmate’s siblings was only 
marginally relevant to the inmate’s mitigation 
in that the information specifically to the indi- 
vidual siblings well after their separation from 
the inmate. Keen v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 442 (Tenn. Crim. App. 
June 5, 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 1032 (Tenn. Oct. 30, 2006), 
cert. denied,— U.S. —, 127 S. Ct. 2250, 167 L. 
Ed. 2d 1097, 2007 U.S. LEXIS 5243 (2007). 

Denial of post-conviction relief was affirmed 
because there was no evidence to support the 
claim that counsel failed to meet with the 
petitioner and keep him informed of the pro- 
ceedings, and the testimony revealed that the 
parties communicated with one another, that 
counsel conducted an investigation into the 
medical claims of the petitioner, and that it was 
the petitioner’s decision not to testify at trial. 
Mcclennon v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 451 (Tenn. Crim. App. June 
2, 2006). 

Post-conviction court correctly held that 
counsel was not ineffective because petitioner’s 
testimony at the plea acceptance hearing was 
contrary to his claim of ineffective assistance; 
he testified that his counsel had spoken with 
him about potential defenses, that counsel did 
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the best he could, and that counsel -spent 
enough time with him on the case, and the 
court credited the testimony of trial counsel 
that he met with petitioner sufficiently to give 
him an understanding of the evidence against 
him and his potential exposure had he pro- 
ceeded to trial. Mercer v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 452 (Tenn. Crim. 
App. June 8, 2006). 

Counsel was not ineffective for failing to file a 
motion to suppress the items found in a search 
of petitioner’s car because the search was an 
inventory search on the police parking lot 
where petitioner stopped his car and was not in 
violation of his fourth amendment rights and 
specifically, the post-conviction court credited 
the testimony of trial counsel that he did not 
file to suppress the evidence obtained in the 
search because he did not feel a motion to 
suppress would have been successful. Roches- 
ter v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 453 (Tenn. Crim. App. June 8, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 1007 (Tenn. 2006). 

Counsel was not ineffective for failing to 
object to expert testimony given by the police in 
characterizing items seized during the investi- 
gation as burglary tools; the opinion that the 
instruments were burglary tools was based 
upon the witness’ observations, his testimony 
at trial was that he had previously seen those 
tools used to pick locks, and his conclusions 
required no expertise and were within the 
range of common experience. Rochester v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 453 (Tenn. Crim. App. June 8, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
1007 (Tenn. 2006). 

At his post-conviction hearing, the inmate 
argued that trial counsel was ineffective for 
failing to impeach a prosecution witness with 
his prior criminal record. The appellate court 
disagreed, stating that the inmate failed to 
show that he was prejudiced by counsel’s fail- 
ure to introduce the prior record into evidence. 
Jones v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 455 (Tenn. Crim. App. June 9, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 870 (Tenn. 2006). 

Counsel was not ineffective in his conduct at 
the petitioner’s suppression hearing because 
counsel made a vigorous effort to discredit the 
arresting officer’s testimony, but despite coun- 
sel’s effort, the lower court ruled that evidence 
existed to support the felony stop. In addition, 
the petitioner stipulated to the facts of his guilt 
at the guilty plea hearing, and the State had 
recovered from one of the crime scenes a boot 
string with the petitioner’s DNA on it, which 
was independent of the evidence discovered as 
a result of the felony stop. Harmer v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 464 
(Tenn. Crim. App. May 30, 2006), appeal de- 
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nied, Harmer v. State, —S.W.3d—, 2006 Tenn. 
LEXIS 1019 (Tenn. Oct. 30, 2006). 

In petitioner’s capital murder case, counsel 
was not ineffective for failing to present miti- 
gating evidence because counsel relied on infor- 
mation provided by an expert psychologist to- 
gether with information counsel gained from 
personally interviewing dozens of witnesses in 
deciding which information to present to the 
jury. Although counsel might have chosen to 
place greater emphasis on certain negative 
aspects of the petitioner’s background, the jury 
was certainly made aware of the petitioner’s 
abuse and neglect, alcoholism, drug abuse, lack 
of education, limited intelligence, and tendency 
to be influenced by others. Sutton v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 465 
(Tenn. Crim. App. May 30, 2006), appeal de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 924 
(Tenn. 2006). 

In petitioner’s capital murder case, counsel 
was not ineffective for undertaking a “joint 
defense approach” with a co-defendant because, 
given the amount of evidence connecting the 
petitioner and the co-defendant with each other 
and with the victim a short time before the 
victim’s murder, it was not unreasonable for 
counsel to try to establish that neither the 
petitioner nor the co-defendant was responsible 
for the murder rather than trying to persuade 
the jury that the co-defendant alone was guilty 
and the petitioner neither shot the victim nor 
played any role in his death. Sutton v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 465 
(Tenn. Crim. App. May 30, 2006), appeal de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 924 
(Tenn. 2006). 

In petitioner’s capital murder case, counsel 
was not ineffective for failing to call witnesses 
for the purpose of establishing that someone 
other than the petitioner might have killed the 
victim’s sister and thereby lessened the impact 
of that prior conviction at the petitioner’s sen- 
tencing for the victim’s murder because the 
record did not include any evidence suggesting 
anyone else as a viable, alternate suspect in the 
prior murder, and the petitioner did not present 
any witnesses having potentially exculpatory 
testimony at the post-conviction hearing. Sut- 
ton v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 465 (Tenn. Crim. App. May 30, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 924 (Tenn. 2006). 

In petitioner’s capital murder case, counsel 
was not ineffective for failing to obtain and call 
qualified expert witnesses because, through a 
doctor’s testimony the defense called into ques- 
tion the time of the victim’s death, and in view 
of the fact that the ballistics evidence indirectly 
implicated only the petitioner’s co-defendant, 
giving him a strong motive to establish its lack 
of relevance to the murders, it was not neces- 
sarily unreasonable for petitioner’s counsel to 
rely on the co-defendant’s team rather than 
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obtaining funding for their own ballistics ex- 
pert. Sutton v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 465 (Tenn. Crim. App. May 
30, 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 924 (Tenn. 2006). 

In petitioner’s capital murder case, appellate 
counsel was not ineffective for failing to chal- 
lenge the failure of trial counsel to have the 
jury instructed as to residual doubt because the 
trial court did not err in denying the requested 
residual doubt instruction and even if the evi- 
dence supported such an instruction, its omis- 
sion was harmless in view of the trial court’s 
general instruction encompassing any linger- 
ing doubt of the petitioner’s guilt. Sutton v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 465 (Tenn. Crim. App. May 30, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
924 (Tenn. 2006). 

When questioned by the assistant district 
attorney general, defendant admitted that be- 
fore accepting her pleas, the trial court in- 
formed her that she would be required to serve 
100 percent of her effective sentence and that 
she responded negatively when asked by the 
court if she had any questions about her release 
eligibility; defendant failed to prove by clear 
and convincing evidence that she received inef- 
fective assistance of counsel or that she un- 
knowingly pleaded guilty to the instant crimes. 
Whitman v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 185 (Tenn. Crim. App. Mar. 
3, 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 617 (Tenn. July 3, 2006). 

Counsel was not ineffective for failing to 
exclude the rape victim’s physical evidence re- 
covered by a hospital employee, where the 
victim identified the petitioner as the man who 
attacked her, an eyewitness also identified the 
petitioner as the attacker, the description of the 
car matched the petitioner’s car, and the license 
plate number was one letter different from the 
petitioner’s license plate number. Therefore, 
the petitioner failed to show that a reasonable 
probability existed that the result of his trial 
would have been different had the fiber evi- 
dence been excluded. Thurmond v. Carlton, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 235 
(Tenn. Crim. App. Apr. 4, 2006), appeal denied, 
Thurmond v. State, — S.W.3d —, 2006 Tenn. 
LEXIS 716 (Tenn. 2006). 

Counsel was not ineffective by “preventing” 
the petitioner from testifying where they talked 
about the petitioner's extensive criminal 
record, and counsel advised the petitioner not 
to testify because he did not believe the peti- 
tioner was credible or would do well on cross- 
examination with his inconsistent statements. 
Thurmond v. Carlton, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 235 (Tenn. Crim. App. Apr. 4, 
2006), appeal denied, Thurmond v. State, — 
S.W.3d —, 2006 Tenn. LEXIS 716 (Tenn. 2006). 

In a murder case, counsel was not ineffective 
for allegedly failing to effectively cross-examine 
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witnesses where the weight of the evidence 
against the petitioner was overwhelming; the 
victim had several gunshot wounds, and the 
petitioner could have been found guilty of pre- 
meditation by virtue of the fatal bullet wound 
inflicted while the victim was incapacitated. 
State v. King, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 231 (Tenn. Crim. App. Mar. 16, 
2006). 

Defendant failed to provide clear and con- 
vincing evidence that his trial counsel failed to 
inform him of his proper release eligibility date, 
but even if trial counsel failed in this respect, 
such a deficiency did not result in prejudice, 
considering the trial court’s careful explanation 
of the release eligibility date as well as defen- 
dant’s four separate affirmative acknowledg- 
ments that he understood he must serve 100% 
of his sentence; trial counsel was prepared for 
trial and thoroughly advised defendant of the 
case against him; defendant failed to establish 
that he suffered from any form of diminished 
capacity or mentai incapacity that would have 
rendered his guilty pleas unknowing or invol- 
untary, such that defendant failed to demon- 
strate that trial counsel was deficient in his 
representation for failing to pursue a mental 
incapacity defense. Beene v. State, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 228 (Tenn. 
Crim. App. Mar. 17, 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 562 (Tenn. June 
26, 2006). 

Counsel was not ineffective for failing to call 
an alibi witness where counsel testified that the 
witness’s statements were in conflict with the 
facts of the case and the petitioner’s state- 
ments, her testimony that the petitioner 
worked with her at a video store was inconsis- 
tent with the petitioner’s statement to police 
that he worked at a grocery store, and counsel 
testified that he did not believe that the witness 
was credible or feel that he could ethically call 
her as a witness. Thurmond v. Carlton, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 235 
(Tenn. Crim. App. Apr. 4, 2006), appeal denied, 
Thurmond v. State, — S.W.3d —, 2006 Tenn. 
LEXIS 716 (Tenn. 2006). 

Dismissal of the inmate’s petition for post- 
conviction relief was proper where he failed to 
meet his burden under T.C.A. § 40-30-110(f) 
and failed to prove that he was prejudiced by 
his attorney’s failure to investigate a witness. 
Additionally, the court determined that his plea 
was knowing, voluntary, and _ intelligent. 
Brewer v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 236 (Tenn. Crim. App. Mar. 15, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 812 (Tenn. Sept. 5, 2006). 

Inmate failed to show that his counsel was 
ineffective because: (1) The inmate’s counsel 
adequately investigated the facts of the case, 
even going so far as to retain a professional 
investigator; (2) The inmate’s claim that coun- 
sel failed to interview and present alibi wit- 
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nesses was without merit; (3) Counsel’s deci- 
sion not to call the inmate as a witness did not 
constitute deficient representation since the 
inmate admitted that he was hyper, he was 
advised that his testimony would open the door 
for the State to enter into evidence damaging 
statements he made to the police upon his 
arrest, and his counsel believed that he would 
make a poor witness; (4) His counsel warned 
him that he faced the possibility of conviction 
even though much of the proof was circumstan- 
tial; (5) The inmate readily admitted that his 
counsel did a good job of cross-examining his 
co-defendant to the point of getting him to 
admit he was a habitual liar who frequently 
lied if it was to his advantage; and (6) The 
inmate requested that a sheriffs office em- 
ployee remain on the jury, and he did not show 
that another juror he wanted off the jury was 
actually employed by the district attorney’s 
office. Cavaye v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 284 (Tenn. Crim. App. Apr. 5, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 695 (Tenn. 2006). 

Denial of the inmate’s petition for postconvic- 
tion relief was proper where he failed to prove 
that his counsel was ineffective. The evidence 
demonstrated that the inmate did not want to 
go to trial and further demonstrated that he 
was not prejudiced by any alleged counsel defi- 
ciencies. Goss v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 300 (Tenn. Crim. App. Apr. 
10, 2006). 

Dismissal of the inmate’s petition for post- 
conviction relief was proper pursuant to U.S. 
Const. amend. 6, Tenn. Const. art. I, § 9, and 
T.C.A. § 40-30-110(f), because his trial counsel 
was not ineffective. His counsel met with him 
many times and his counsel stated that he was 
not informed by the inmate that the inmate 
was diagnosed with “antidepressant” behavior. 
Harris v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 182 (Tenn. Crim. App. Feb. 27, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 799 (Tenn. 2006). 

When questioned by the assistant district 
attorney general, defendant admitted that be- 
fore accepting her pleas, the trial court in- 
formed her that she would be required to serve 
100 percent of her effective sentence and that 
she responded negatively when asked by the 
court if she had any questions about her release 
eligibility; defendant failed to prove by clear 
and convincing evidence that she received inef- 
fective assistance of counsel or that she un- 
knowingly pleaded guilty to the instant crimes. 
Whitman v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 185 (Tenn. Crim. App. Mar. 
3, 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 617 (Tenn. July 3, 2006). 

Counsel was not ineffective in relation to a 
petitioner’s guilty plea where counsel was fully 
competent and conferred with the petitioner 
about the opportunities available to him, the 
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petitioner had eight prior felony convictions, 
and he acknowledged that he wanted to plead 
guilty in order to avoid a greater penalty which 
he knew could result if he took his case to trial. 
Johnson v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 219 (Tenn. Crim. App. Mar. 
9, 2006). 

At a suppression hearing, counsel was not 
ineffective for failing to pursue the issue of 
whether the petitioner consented to the search 
of his car where counsel exercised sound judg- 
ment when refraining from posing a hypotheti- 
cal question to the officer, counsel had legiti- 
mate concerns about the question’s relevance 
and the opportunity it would afford the officer 
to offer an answer that was prejudicial to the 
petitioner’s case, and counsel’s concern for lim- 
iting the potential for a damaging response 
from the officer was clearly a tactical decision. 
Johnson v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 219 (Tenn. Crim. App. Mar. 
9, 2006). 

When questioned by the assistant district 
attorney general, defendant admitted that be- 
fore accepting her pleas, the trial court in- 
formed her that she would be required to serve 
100 percent of her effective sentence and that 
she responded negatively when asked by the 
court if she had any questions about her release 
eligibility; defendant failed to prove by clear 
and convincing evidence that she received inef- 
fective assistance of counsel or that she un- 
knowingly pleaded guilty to the instant crimes. 
Whitman v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 185 (Tenn. Crim. App. Mar. 
3, 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 617 (Tenn. July 3, 2006). 

In a juvenile defendant’s murder case, al- 
though counsel was deficient for failing to se- 
cure an expert’s mental evaluation of defendant 
and for failing to present the expert’s findings 
during the juvenile transfer hearing, the error 
was harmless; in light of the inconsistencies 
between experts that defendant was not com- 
mittable to a mental institution, even if defense 
counsel had presented the expert’s report at the 
transfer hearing, the juvenile court would have 
had reasonable grounds to believe that defen- 
dant was not committable. Howell v. State, 185 
S.W.3d 319, 2006 Tenn. LEXIS 190 (Tenn. 
2006). 

Counsel was not ineffective for failing to raise 
sufficiency of the evidence on direct appeal 
because counsel recalled that she made the 
strategic decision to focus the appeal on what 
she perceived to be the strongest argument on 
appeal. Counsel determined that the petitioner 
had a “very good appellate issue” in challenging 
the testimony of the babysitter in which the 
babysitter was allowed to testify about a totally 
unrelated incident that occurred before the 
homicide, where the petitioner allegedly pulled 
a knife on another man. Henderson v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 475 
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(Tenn. Crim. App. June 9, 2006), appeal denied, 
— §.W.3d —, 2006 Tenn. LEXIS 955 (Tenn. Oct. 
16, 2006). 

Counsel was not ineffective for failing to 
adequately advise the petitioner of the nature 
of the evidence the state intended to present at 
trial because the petitioner was informed of the 
state’s intention not to use his statement on 
several occasions, and, thus, had ample oppor- 
tunity to make a “voluntary and intelligent 
choice” to plead guilty. Counsel felt that the 
state’s use of the petitioner’s statement was of 
minor import, and, consequently did not spend 
a great deal of time debating the issue or 
discussing it with the petitioner. Ewing v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. May 22, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
868 (Tenn. 2006). 

Counsel was not ineffective for failing to 
adequately advise the petitioner of the conse- 
quences of his guilty plea because counsel tes- 
tified that she explained the sentencing range 
to the petitioner, and the petitioner acknow]- 
edged that the trial court explained that the 
sentence for second degree murder for a first 
time offender was 15 to 25 years. Ewing v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 408 (Tenn. Crim. App. May 22, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
868 (Tenn. 2006). 

Counsel was not ineffective for “coercing” the 
petitioner to plead guilty because there was 
nothing to indicate that counsel’s setting up the 
meeting between the petitioner and his parents 
was deficient or inadequate representation, 
and the meeting gave the petitioner more time 
and the benefit of additional perspectives from 
which to consider his options. Ewing v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 408 
(Tenn. Crim. App. May 22, 2006), appeal de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 868 
(Tenn. 2006). 

Counsel was not ineffective for failing to 
explain an Alford plea to the petitioner because 
the petitioner’s Alford plea to second degree 
murder was voluntary as he responded appro- 
priately to the court’s questions during the 
lengthy and detailed colloquy, answering, 
among other things, that he understood the 
various constitutional rights he was giving up 
by pleading guilty, was fully satisfied with 
counsel’s representation, and understood the 
guilty plea agreement. Sims v. State, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 413 (Tenn. 
Crim. App. May 30, 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 1062 (Tenn. 
2006). 

In attempted murder case counsel was not 
ineffective for failing to ensure that defendant’s 
father, who was in prison at the time he was a 
witness on defendant’s behalf, was not dressed 
in prison garb for defendant’s trial where coun- 
sel testified that he did not remember defen- 
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dant requesting that his father be dressed in 
street clothes and that he did not know defen- 
dant’s father was going to testify until he ar- 
rived. State v. Partin, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 262 (Tenn. Crim. App. Mar. 
21, 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 493 (Tenn. May 30, 2006), va- 
cated, — U.S. —, 1275S. Ct. 1240, 167 L. Ed. 2d 
57, 2007 U.S. LEXIS 1974 (U.S. 2007). 

Counsel was not ineffective for failing to 
investigate petitioner’s case where counsel tes- 
tified that he met with the petitioner several 
times, spoke with a witness and the petitioner’s 
fiance, interviewed several police officers, in- 
cluding the officers who recorded the petition- 
er’s confession, and filed a motion to suppress 
the confession. Miles v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 390 (Tenn. Crim. 
App. May 16, 2006). 

Defendant failed to meet his burden of dem- 
onstrating that he was denied the effective 
assistance of trial counsel where counsel met 
with defendant an adequate amount of time to 
discuss the case and took reasonable steps to 
identify and interview inmates; defendant 
failed to show that he was prejudiced by the 
fact that these inmates did not testify at trial, 
and trial counsel provided reasonable explana- 
tions for her failure to obtain forensic testing of 
the victim’s shirt and defendant did not show 
he was prejudiced by counsel’s failure to re- 
quest the control room log book. Hodge v. State, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 399 
(Tenn. Crim. App. May 19, 2006), appeal de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 929 
(Tenn. 2006). 

In petitioner’s homicide case, counsel was not 
ineffective for failing to file a motion to sup- 
press his statements, where the petitioner’s 
counsel testified that the petitioner never told 
him that he tried to leave the police station or 
that he asked for an attorney. Trial counsel 
could not recall the petitioner requesting that 
counsel file a motion to suppress his state- 
ments, and counsel stated that he would have 
filed a motion to suppress if he had thought 
there was a legitimate legal basis for such a 
motion. Johnson v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 244 (Tenn. Crim. App. 
Mar. 22, 2006). 

In petitioner’s homicide case, counsel was not 
ineffective for failing to adequately consult with 
the petitioner or prepare him to testify at trial; 
although counsel acknowledged that he did not 
review potential cross-examination questions 
with the petitioner, he and the petitioner fre- 
quently reviewed the facts as the petitioner 
recalled them. Counsel stated that he planned 
to ask the petitioner about his version of the 
facts on direct examination, and the post-con- 
viction court found that the petitioner failed to 
establish that counsel was ineffective in his 
consultation with and preparation of the peti- 
tioner. Johnson v. State, — S.W.3d —, 2006 
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Tenn. Crim. App. LEXIS 244 (Tenn. Crim. App. 
Mar. 22, 2006). 

In a murder case, counsel was not ineffective 
for failing to personally inspect headlights from 
petitioner’s car prior to their introduction at 
trial because, despite petitioner’s assertion that 
there was no reason to physically introduce the 
headlights, the decision to do so reflected sound 
trial strategy based on testimony at trial con- 
cerning the unique paint markings on the head- 
lights. Dellinger v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 488 (Tenn. Crim. App. 
June 19, 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 1026 (Tenn. Oct. 30, 2006). 

In a murder case, counsel was not ineffective 
for failing to investigate the degree of rigor 
mortis which was present when the murder 
victim’s brother’s body was found because the 
degree of rigor mortise was hotly contested, and 
the postconviction court found that, regardless 
of what further investigations counsel might 
have done, the petitioners failed to show that 
they were prejudiced because the circumstan- 
tial evidence against them was very strong. 
Dellinger v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 488 (Tenn. Crim. App. June 
19, 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 1026 (Tenn. Oct. 30, 2006). 

In petitioner’s murder case, counsel was not 
ineffective for failing to object on hearsay 
grounds to the testimony of a witness who 
overheard the petitioner because the statement 
by the petitioner was ambiguous but could have 
been interpreted as indicating consciousness of 
guilt. Therefore, the statements were admis- 
sible as party opponent admissions. Robins v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 501 (Tenn. Crim. App. June 27, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
1006 (Tenn. 2006). 

In petitioner’s murder case, counsel was not 
ineffective for failing to present the testimony 
of an alibi witness because, at the postconvic- 
tion hearing, the court found that the witness 
was dazed and confused and that her testimony 
at the trial would have been merely cumulative 
to that of the petitioner’s mother and sisters. 
Robins v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 501 (Tenn. Crim. App. June 27, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 1006 (Tenn. 2006). 

In petitioner’s murder case, counsel was not 
ineffective for improperly admitting prior mug 
shots of the petitioner into evidence because, 
although the introduction of the nine mug shots 
allowed the jurors to consider that the peti- 
tioner had been previously arrested, the State 
had already introduced three mug shots which 
would have allowed the jurors to draw a similar 
conclusion. Moreover, various witnesses at the 
trial identified the petitioner as the shooter. 
Robins v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 501 (Tenn. Crim. App. June 27, 
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2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 1006 (Tenn. 2006). 

Counsel was not ineffective in regard to peti- 
tioner’s waiver of his right to a jury trial be- 
cause petitioner signed a waiver, the document 
was approved and signed by the judge as well 
as the petitioner and counsel, and petitioner 
participated in a colloquy with the trial judge in 
which he acknowledged that he had sufficient 
time to discuss his right to a jury with his 
attorneys, that he understood that he was en- 
titled to a jury trial, and that his decision to 
waive that right was knowingly, freely, and 
voluntarily made. Morrow v. State, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 541 (Tenn. 
Crim. App. July 11, 2006). 

Post-conviction relief was properly denied in 
a first degree murder case on the ground of 
ineffective assistance of counsel due to coun- 
sel’s failure to present witnesses at trial to 
testify about the victim’s violent nature, be- 
cause counsel’s decision not to interview cer- 
tain witnesses or present them at trial was a 
strategic choice made for specific, credible rea- 
sons; however, relief was granted due to coun- 
sel’s ineffectiveness regarding sentencing infor- 
mation. Granderson v. State, 197 S.W.3d 782, 
2006 Tenn. Crim. App. LEXIS 304 (Tenn. Crim. 
App. Apr. 13, 2006). 

Post-conviction relief was properly denied in 
a first degree murder case on the ground of 
ineffective assistance of counsel due to coun- 
sel’s failure to request a mental evaluation, 
because the decision was not just a matter of 
strategy, but was based on specific information 
and sound reasons; however, relief was granted 
due to counsel’s ineffectiveness regarding sen- 
tencing information. Granderson v. State, 197 
S.W.3d 782, 2006 Tenn. Crim. App. LEXIS 304 
(Tenn. Crim. App. Apr. 13, 2006). 

Defendant did not establish the allegations 
set forth in his petition for post-conviction relief 
by clear and convincing evidence where defen- 
dant was not denied his sixth amendment right 
to counsel as he did not show that issues which 
were not raised on appeal had merit and that if 
they had been raised on appeal, there was a 
reasonable probability that the murder convic- 
tion would have been reversed. Foulks v. State, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 307 
(Tenn. Crim. App. Apr. 7, 2006), appeal denied, 
— $.W.3d —, 2006 Tenn. LEXIS 877 (Tenn. 
2006). 

Counsel was not ineffective for failing to 
timely move for withdrawal of the petitioner’s 
guilty plea where the petitioner’s guilty plea 
was knowing and voluntary because the peti- 
tioner was aware that the State intended to use 
his prior convictions to impeach him should the 
case go to trial, he was concerned that his prior 
convictions would be admitted at trial, and the 
petitioner did not exhibit any unusual behavior 
and appeared competent to enter the plea. In 
addition, the petitioner affirmed that he was 
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not under the influence of alcohol or drugs. 
Stamey v. State, —S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 313 (Tenn. Crim. App. Mar. 28, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 921 (Tenn. Oct. 2, 2006). 

Where petitioner entered guilty pleas to first 
degree felony murder and aggravated robbery, 
counsel met with petitioner and discussed the 
case, including possible sentences. Counsel 
fought against the death penalty, and peti- 
tioner received a 77- year sentence; in post- 
conviction proceedings, petitioner failed to 
show that the ineffective assistance of counsel 
rendered his pleas involuntary. Hayes v. State, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 320 
(Tenn. Crim. App. Apr. 19, 2006), appeal denied, 
— S.W.3d —, 2006 Tenn. LEXIS 741 (Tenn. 
Aug. 21, 2006). 

Denial of postconviction relief was affirmed 
because the petitioner failed to show he re- 
ceived ineffective assistance of counsel, when 
trial counsel’s strategy was to attack the case 
through cross-examination and the theory of 
defense from the inception of the case was that 
the petitioner accidentally shot the victim, at 
no time during the trial did trial counsel change 
or abandon this theory, and trial counsel 
strongly challenged the State’s evidence that 
the killing had been intentional and that the 
petitioner was in the process of perpetrating a 
robbery when he killed the victim. Lewis v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 323 (Tenn. Crim. App. Apr. 20, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
702 (Tenn. 2006). 

In a murder case, counsel was not ineffective 
for failing to allow the petitioner to testify 
where counsel testified that he intended on 
having the petitioner testify but that after the 
testimony of the petitioner’s co-defendants, he 
advised the petitioner not to testify. Hodgkin- 
son v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 330 (Tenn. Crim. App. Apr. 18, 
2006), appeal denied, Hodgkinson v. State, 
—S.W.3d—, 2006 Tenn. LEXIS 720 (Tenn. Aug. 
21, 2006). 

In a murder case, counsel was not ineffective 
for failing to introduce petitioner’s telephone 
records to show his relationship with a co- 
defendant because witnesses testified to the 
petitioner’s involvement in disposing of the 
victim’s body and his business relationship 
with his co-defendants. In that regard, the jury 
was fully aware of the petitioner’s business 
relationship with the co-defendants. Hodgkin- 
son v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 330 (Tenn. Crim. App. Apr. 13, 
2006), appeal denied, Hodgkinson v. State, 
—S.W.3d—, 2006 Tenn. LEXIS 720 (Tenn. Aug. 
21, 2006). 

In a driving under the influence case, peti- 
tioner’s counsel was not ineffective for failing to 
procure the surveillance tapes from a store 
because the store’s surveillance tapes were re- 
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used before the petitioner’s attorney was able 
to obtain them. Butler v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 332 (Tenn. Crim. 
App. Apr. 21, 2006). 

In a driving under the influence (DUI) case, 
petitioner’s counsel was not ineffective for fail- 
ing object to the trial court’s consideration of 
his 1990 DUI conviction for enhancement pur- 
poses because the enhancement of a DUI using 
pre-1990 DUI convictions did not operate as an 
ex post facto law. The trial court’s consideration 
of the petitioner’s 1990 DUI conviction for pur- 
poses of enhancement was proper under Clever 
and counsel’s performance was not constitu- 
tionally deficient. Butler v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 332 (Tenn. Crim. 
App. Apr. 21, 2006). 

Defendant failed to prove by clear and con- 
vincing evidence that he received ineffective 
assistance of counsel where the record revealed 
that his counsel at trial felt that he could 
provide defendant with effective representation 
despite any previous conflicts; in his brief de- 
fendant acknowledged that his counsel was 
experienced and competent, and defendant pro- 
vided no specific examples of how the trial court 
abridged his right to effective assistance of 
counsel by denying his motion to withdraw. 
State v. Troglin, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 695 (Tenn. Crim. App. Sept. 14, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 94 (Tenn. Jan. 29, 2007). 

Counsel was not ineffective for failing to 
investigate defendant’s case because counsel 
recalled meeting with defendant on several 
occasions, but could not pinpoint the exact 
number of visits, he remembered discussing the 
case in detail, including the allegations and the 
eyewitness testimony, and although counsel 
admitted that he did not meet with the victim 
prior to trial, he explained that as a matter of 
course, he had the investigator for the public 
defender’s office speak to all of the witnesses so 
that he did not become a potential witness in 
the case. Walls v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 700 (Tenn. Crim. App. 
Sept. 18, 2006). 

Counsel was not ineffective for withdrawing 
a motion to suppress a photographic lineup 
because defendant consented, the original 
photo spread was observed in which the color of 
the photographs was more accurate, and the 
victim identified defendant based on the fact 
that he was biting his lip in the picture as well 
as other reasons. Walls v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 700 (Tenn. Crim. 
App. Sept. 18, 2006). 

Ineffective assistance of counsel was not 
found where the post-conviction court properly 
found that not requesting accomplice testimony 
jury instruction was a strategic choice made by 
counsel to distance defendant from codefen- 
dants; there was other direct evidence pre- 
sented implicating defendant. Bush v. State, — 
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S.W.3d —, 2006 Tenn. Crim. App. LEXIS 716 
(Tenn. Crim. App. Sept. 7, 2006), appeal denied, 
— §.W.3d —, 2006 Tenn. LEXIS 1213 (Tenn. 
Dec. 27, 2006). 

Defendant was not denied the effective assis- 
tance of counsel at his probation revocation 
hearing because despite defense counsel’s ad- 
mission that he had not prepared for the hear- 
ing, defendant was appointed a public defender 
who presented witnesses on defendant’s behalf, 
cross-examined the state’s witnesses, and ar- 
gued to the trial court that defendant should 
have been given another opportunity at proba- 
tion. State v. Goff, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 723 (Tenn. Crim. App. Sept. 
20, 2006). 

Counsel was not ineffective for to call two 
witnesses to testify, a detective who allegedly 
would have testified that he found no usable 
fingerprints and an alibi witness, and therefore 
the inmate’s petition for post-conviction relief 
was properly denied; the inmate failed to pro- 
vide any evidence regarding what the testi- 
mony from the detective or any other finger- 
print expert would have entitled, and counsel 
testified that he chose not to have the detective 
testify because such testimony may have 
harmed the defense. Forester v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 728 
(Tenn. Crim. App. Sept. 21, 2006). 

Even if counsel was ineffective for failing to 
request the trial charge criminal trespass as a 
lesser-included offense of aggravated burglary, 
the inmate was not prejudiced because the trial 
court charged two other lesser-included of- 
fenses, attempted to commit aggravated bur- 
glary and aggravated criminal trespass in a 
habitation, and the jury convicted the inmate of 
the higher offense of aggravated burglary. For- 
ester v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 728 (Tenn. Crim. App. Sept. 21, 
2006). 

In defendant’s rape case, counsel was not 
ineffective for failing to use a tape of the pre- 
liminary hearing to impeach the victim because 
counsel pointed out inconsistencies between 
the victim’s trial testimony and her testimony 
at the preliminary hearing, and the conviction 
was amply supported by the evidence. Cross v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 735 (Tenn. Crim. App. Sept. 20, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
83 (Tenn. 2007). 

In defendant’s murder case, counsel was not 
ineffective for conceding the defendant’s killing 
was unlawful because counsel admitted that 
the killing was unlawful in the face of defen- 
dant’s confession to the shooting and admission 
that the gun was in his hand at the time of the 
shooting; counsel’s strategy was to argue that 
the killing was an accident, thereby reducing 
defendant’s culpability. State v. Welch, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 742 
(Tenn. Crim. App. Sept. 26, 2006), appeal de- 
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nied, — S.W.3d —, 2007 Tenn. LEXIS 197 
(Tenn. 2007). 

In an incest case, counsel was not ineffective 
for failing to inform defendant, prior to his 
guilty plea, of the provisions of T.C.A. § 40-35- 
503 because the parole certification require- 
ments would have been applied to defendant 
whether he pleaded guilty or was convicted by a 
jury. Studdard v. State, — S.W3d —, 2006 
Tenn. Crim. App. LEXIS 752 (Tenn. Crim. App. 
Sept. 27, 2006). 

Counsel was not ineffective in relation to 
petitioner’s guilty plea because the record re- 
vealed that when the post-conviction court 
questioned the petitioner about whether he 
wanted a trial, he responded, “no. I want the 
original plea agreement that they offered me. If 
I have to take a new trial, I guess that is what 
I will do”; the record further revealed that the 
petitioner faced a greater sentence than the 
sentence he received, the petitioner was famil- 
iar with criminal proceedings, having six prior 
convictions, and the petitioner voluntarily and 
knowingly pleaded guilty. Pendergraph v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 763 (Tenn. Crim. App. Oct. 3, 2006). 

In a capital murder case, counsel was not 
ineffective for failing to conduct an adequate 
investigation of defendant’s background and 
mental condition because the introduction of 
such information to the jury would not have all 
been beneficial mitigating evidence; the infor- 
mation highlighted a long-history of drug abuse 
and illegal activity, and although the missing 
information would have been beneficial to a 
reviewing mental health expert, had the expert 
witness been in possession of such information 
he would not necessarily have made the same 
diagnosis, and counsel was not deficient for 
relying upon the pre-trial evaluation finding 
that defendant was competent and sane. Mor- 
ris v. State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 782 (Tenn. Crim. App. Oct. 10, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
202 (Tenn. 2007). 

In a capital murder case, counsel was not 
ineffective in its presentation of expert witness 
testimony because defendant, by his own ad- 
mission, was under the effect of significant 
cocaine ingestion at the time of the offenses, 
testimony related to the effect of cocaine intoxi- 
cation was relevant and reasonable, and in 
light of the fact that another expert’s testimony 
reflected the impact of the cocaine intoxication 
upon defendant specifically, the presentation of 
the expert witness was a reasoned strategic 
choice made by defense counsel. Morris v. State, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 782 
(Tenn. Crim. App. Oct. 10, 2006), appeal denied, 
— $.W.3d —, 2007 Tenn. LEXIS 202 (Tenn. 
2007). 

In a capital murder case, counsel was not 
ineffective for failing to challenge the impanel- 
ing of an all-Caucasian jury because each of the 
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jurors ultimately impaneled made unqualified 
assertions that they could be fair and impartial; 
the transcript did not demonstrate any funda- 
mental unfairness in the conduct of the trial, 
and defendant did not establish the racial bias 
of any of the jurors. Morris v. State, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 782 (Tenn. 
Crim. App. Oct. 10, 2006), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 202 (Tenn. 2007). 

In a capital murder case, counsel was not 
ineffective for failing to obtain sufficient fund- 
ing for a mitigation specialist because the spe- 
cialist testified that there was money left in her 
fund, and she failed to request additional 
funds; counsel would not be found deficient for 
the failure to request additional funding when 
there was no indication from the retained miti- 
gation specialist that additional funding was 
necessary. Morris v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 782 (Tenn. Crim. App. 
Oct. 10, 2006), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 202 (Tenn. 2007). 

In a first-degree murder case, defendant was 
not entitled to post-conviction relief under 
T.C.A. § 40-30-110(f) for ineffective assistance 
of counsel as his counsel adequately consulted 
with defendant, provided him with discovery 
materials, and discussed the defense with him, 
and counsel made adequate efforts to locate a 
witness, although the investigator failed to do 
so. Jefferson v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 794 (Tenn. Crim. App. Oct. 
13, 2006). 

Denial of the inmate’s petition for postconvic- 
tion relief was appropriate because his counsel 
was not ineffective where the inmate alleged 
that his trial counsel failed to meet with him, 
failed to question witnesses, and failed to prop- 
erly explain the proceedings to him; however, 
the testimony from the postconviction eviden- 
tiary hearing refuted those claims. Culberson v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 806 (Tenn. Crim. App. Oct. 12, 2006). 

Counsel was not ineffective for failing to 
“follow-up” on one of defendant’s other cases 
because counsel testified at the post-conviction 
hearing that he did not know that defendant 
was a suspect in that case, and defendant 
testified that, although he had tried to show 
police the location of shell casings relating to 
the other case, he did not inform counsel that 
he had spoken with police; therefore, counsel 
was not ineffective for not knowing about the 
other case and for not bundling it as part of the 
plea agreement. Shelvy Antwain Baker v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 810 (Tenn. Crim. App. Oct. 13, 2006), 
appeal denied, Baker v. State, — S.W.3d —, 
2007 Tenn. LEXIS 162 (Tenn. 2007). 

Counsel was not ineffective for failing to have 
defendant’s mental health evaluated at the 
time he entered his guilty pleas because, prior 
to the pleas, defendant underwent a compe- 
tency evaluation, he was pronounced compe- 
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tent to stand trial, the evaluation revealed that 
an insanity defense could not be supported, and 
counsel testified that the plea hearing tran- 
script reflected that defendant was taking his 
medication on the day of his guilty pleas; addi- 
tionally, counsel could not recall any warning 
signs in defendant’s behavior to indicate that 
he was not competent to plead guilty. Shelvy 
Antwain Baker v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 810 (Tenn. Crim. App. 
Oct. 13, 2006), appeal denied, Baker v. State, — 
S.W.3d —, 2007 Tenn. LEXIS 162 (Tenn. 2007). 

Trial court properly denied defendant post- 
conviction relief, where even though defendant 
made various claims against trial counsel and 
his performance, none rose to the level of inef- 
fective counsel, and nothing indicated that de- 
fendant’s plea was involuntary or unknowing 
because of some failure on part of counsel. 
Odom v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 816 (Tenn. Crim. App. Oct. 12, 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 1150 (Tenn. Dec. 18, 2006). 

In defendant’s second-degree murder case, 
counsel was not ineffective because counsel 
stated that she looked at the witnesses’ state- 
ments and determined that their testimony 
would not be admissible at trial, counsel had a 
tactical reason for delaying the filing of a mo- 
tion to suppress, but would have filed the 
motion if the case had gone to trial, and by his 
own account, defendant met with an attorney 
from the public defender’s office on at least nine 
occasions. McCaster v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 882 (Tenn. Crim. App. 
Nov. 13, 2006). 

Defendant’s petition for post-conviction relief 
was properly denied where he failed to demon- 
strate that he was prejudiced by trial counsel’s 
failure to request a jury instruction or failure to 
file a timely motion for new trial as the trial 
court was not required to separately charge the 
jury on “diminished capacity”; there was no 
danger that the jury was misled into believing 
that it could not consider defendant’s evidence 
relating to his mental condition when deter- 
mining whether he had the requisite mens rea 
for the offense. Godsey v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 889 (Tenn. Crim. 
App. Nov. 14, 2006), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 302 (Tenn. 2007). 

Defendant did not receive ineffective assis- 
tance of counsel where defendant’s counsel rea- 
sonably counseled him to enter his guilty plea, 
defendant’s counsel reasonably performed his 
duty to investigate the facts of the charges 
against defendant, and defendant was not co- 
erced into pleading guilty. Burns v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 896 
(Tenn. Crim. App. Nov. 17, 2006), appeal de- 
nied, — S.W3d —, 2007 Tenn. LEXIS 278 
(Tenn. Mar. 12, 2007). 

Counsel was not ineffective for failing to 
discuss with defendant the investigation of the 
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case and interviews with potential witnesses 
because defendant acknowledged that counsel 
interviewed the witnesses and told him that 
some of the witnesses would not testify at trial; 
defendant did not show how the alleged failure 
of counsel to have more in-depth discussions 
with him regarding witness interviews and 
investigation prejudiced him. Dickerson v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 900 (Tenn. Crim. App. Nov. 15, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
330 (Tenn. 2007). 

Counsel was not ineffective for failing to call 
a mental health expert in defendant’s murder 
trial because counsel said that he discussed the 
results of the evaluation with the expert and 
the expert was unable to say whether defen- 
dant could have formed premeditation at the 
time of the killing; thus, counsel chose to call a 
different expert, who did testify that defendant 
was unable to form premeditation. Dickerson v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 900 (Tenn. Crim. App. Nov. 15, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
330 (Tenn. 2007). 

Counsel was not ineffective for failing to 
discuss trial strategy with defendant because 
counsel testified that focusing on defendant’s 
obsessive-compulsive disorder and mental 
state after his wife left him in order to negate 
premeditation was the best defense available to 
defendant; counsel developed that strategy af- 
ter employing the services of two mental health 
professionals and interviewing several wit- 
nesses. Dickerson v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 900 (Tenn. Crim. App. 
Nov. 15, 2006), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 330 (Tenn. 2007). 

Post-conviction court properly denied defen- 
dant’s petition for relief because he failed to 
meet his burden that counsel was deficient in 
her performance and he was prejudiced in his 
claim of ineffective assistance; trial counsel was 
not obligated to conduct further investigation 
concerning defendant’s mental capacity. Will- 
iams v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 906 (Tenn. Crim. App. Nov. 20, 
2006), appeal denied, — S.W.3d — , 2007 Tenn. 
LEXIS 338 (Tenn. 2007). 

Counsel was not ineffective in failing to chal- 
lenge the state’s motion in limine and in failing 
to impeach the victim relating to a videotape of 
her appearance on a television show because 
the tape could have cast defendant in a nega- 
tive light if the jury believed his daughter 
appeared on an episode relating to drug and sex 
addictions at the behest of her father, the 
defendant; therefore, counsel’s tactical decision 
was sound. Goff v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 952 (Tenn. Crim. App. 
Dec. 6, 2006), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 303 (Tenn. 2007). 

Counsel was not ineffective in preparation for 
defendant’s rape trial because counsel met with 
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defendant to discuss the allegations and poten- 
tial witnesses, counsel followed up on potential 
witnesses, and the “opening of the door” by 
defendant permitting rebuttal testimony was of 
defendant’s own doing because he did not di- 
rectly answer a question. Goff v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 952 
(Tenn. Crim. App. Dec. 6, 2006), appeal denied, 
— §.W.3d —, 2007 Tenn. LEXIS 303 (Tenn. 
2007). 

Counsel was not ineffective in his decision 
not to call a witness because the witness could 
not give specifics of alleged incidents of false 
accusation of molestation by the same victim, 
and the witness had limited specific informa- 
tion relevant to the case; it was reasonable that 
counsel would have chosen not to call the wit- 
ness due to his general claims. Goff v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 952 
(Tenn. Crim. App. Dec. 6, 2006), appeal denied, 
— S.W.3d —, 2007 Tenn. LEXIS 303 (Tenn. 
2007). 

Dismissal of the inmate’s postconviction re- 
lief petition was proper because his counsel was 
not ineffective since his counsel had acted ap- 
propriately when he advised the inmate to 
plead guilty and receive a three-year sentence 
under the plea agreement and avoid going 
forward; if the inmate had rejected the plea 
agreement, he faced the possibility of 12 to 20 
years in prison. Tomlin v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 955 (Tenn. Crim. 
App. Dec. 5, 2006). 

In a murder case, counsel was not ineffective 
for failing to fully examine a gun manual to aid 
in conducting cross-examination because coun- 
sel testified that he used his knowledge of the 
weapon to conduct cross-examination and that 
he discussed the weapon with an expert in a 
pretrial phone interview; moreover, the only 
testimony elicited by defendant at the post- 
conviction regarding the gun manual was boil- 
erplate warning language. Blackwood v. State, 
— S.W.3d —, 2006 Tenn. Crim. App. LEXIS 964 
(Tenn. Crim. App. Dec. 8, 2006). 

In a murder case, counsel was not ineffective 
for characterizing defendant’s version of events 
as “bizarre” because, although the statement 
might have had some effect on the jury based on 
all the other evidence presented, the statement 
alone was not enough to conclude that it had a 
prejudicial effect on the outcome of the trial. 
Blackwood v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 964 (Tenn. Crim. App. Dec. 
8, 2006). 

In a murder case, counsel was not ineffective 
for admitting to the jury that defendant shot 
the victim because he acknowledged shooting 
her in his own testimony; counsel’s acknowl- 
edgment of that fact in opening argument was 
not prejudicial to defendant because he also 
argued that it was accidental rather than in- 
tentional. Blackwood v. State, — S.W.3d —, 
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2006 Tenn. Crim. App. LEXIS 964 (Tenn. Crim. 
App. Dec. 8, 2006). 

In defendant’s aggravated rape case, counsel 
was not ineffective for failing to adequately 
investigate the security measures of the vic- 
tim’s building because defendant did not 
present security personnel to testify at the 
postconviction hearing because “there was no 
specificity on the card” and no surveillance 
tapes were entered into evidence because they 
had been destroyed; defendant put on no proof 
to indicate what prejudice he suffered as a 
result of any alleged deficiency on the part of 
counsel. Dean v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 965 (Tenn. Crim. App. Dec. 
7, 2006), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 420 (Tenn. Apr. 16, 2007). 

In defendant’s aggravated rape case, counsel 
was not ineffective for failing to hire a DNA 
expert to counter the state’s DNA expert be- 
cause defendant agreed to waive his request to 
have an independent DNA test done or have an 
additional expert appointed; moreover, trial 
counsel’s decision not to pursue independent 
testing was an informed tactical decision, and 
trial counsel’s cross-examination of the DNA 
expert was very thorough. Dean v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 965 
(Tenn. Crim. App. Dec. 7, 2006), appeal denied, 
— §.W.3d —, 2007 Tenn. LEXIS 420 (Tenn. Apr. 
16, 2007). 

Denial of the inmate’s petition for postconvic- 
tion relief was appropriate pursuant to T.C.A. 
§ 40-30-110(f) because he failed to prove that 
his counsel was ineffective; no deficiency was 
discerned in counsel’s advice that he thought 
the inmate should take a 25-year plea offer and 
counsel further indicated that he spoke with 
the inmate and his family about the plea. Tolley 
v. State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 991 (Tenn. Crim. App. Dec. 21, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
403 (Tenn. Apr. 23, 2007). 

Counsel was not ineffective in relation to 
defendant’s ability to knowingly and intelli- 
gently waive his U.S. Const. amend. 5 privilege, 
and counsel adequately protected defendant’s 
rights and conducted an adequate inquiry into 
his ability to understand English; having filed a 
motion to suppress and having secured the 
services of an Arabic interpreter, there was no 
deficiency in counsel’s performance. Al-Ali v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 1003 (Tenn. Crim. App. Dec. 13, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
372 (Tenn. Apr. 23, 2007). 

Counsel was not ineffective in failing to ob- 
ject to the jury being informed that defendant 
was an Iraqi national because, rather than 
ignoring the issue, counsel brought the matter 
before the court, the court took precautions to 
address the issue, and nothing in the record 
indicated that the jurors were not fair and 
impartial. Al-Ali v. State, — S.W.3d —, 2006 


417 


Tenn. Crim. App. LEXIS 1003 (Tenn. Crim. 
App. Dec. 13, 2006), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 372 (Tenn. Apr. 23, 2007). 

Counsel was not ineffective for failing to 
interview defendant’s father and brother be- 
cause counsel testified that defendant’s father 
and brother could have only testified that he 
was a “nice person” and that defendant and the 
sexual abuse victim “had gotten along”; counsel 
also said that defendant “seemed to under- 
stand” that the testimony would not be helpful 
to his case. Jensen v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 1005 (Tenn. Crim. 
App. Dec. 28, 2006), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 406 (Tenn. Apr. 16, 2007). 

Counsel was not ineffective for failing to file a 
motion for a bill of particulars because defen- 
dant admitted to counsel that he was guilty, he 
told counsel that he did not want a trial and 
that his primary interest was to negotiate a 
settlement involving convictions for only aggra- 
vated sexual battery, and counsel did not need a 
bill of particulars from the state because “his 
pretrial investigation adequately apprised him 
of the allegations.” Jensen v. State, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 1005 (Tenn. 
Crim. App. Dec. 28, 2006), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 406 (Tenn. Apr. 
16, 2007). 

Post-conviction court properly dismissed de- 
fendant’s petition, T.C.A. § 40-30-110(f), where 
he did not show that trial counsel was ineffec- 
tive under Tenn. Const. art. I, § 9 and U.S. 
Const. amend. 6; defendant failed to show that 
there was no corroboration of codefendants’ 
testimony as to his involvement, and a motion 
to suppress would have been unsuccessful. Ku- 
clo v. State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 1006 (Tenn. Crim. App. Dec. 21, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
282 (Tenn. Mar. 12, 2007). 

Defendant’s pleas were not coerced due to 
counsel’s deficient performance because coun- 
sel met with defendant and discussed the 
charges and defendant’s options, counsel in- 
formed defendant of the possible sentence, con- 
sidering all of the pending charges, and on the 
day of trial, counsel was present and prepared 
to go forward. Hudson v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 1007 (Tenn. 
Crim. App. Dec. 14, 2006). 

Defendant did not meet his burden of show- 
ing that he was entitled to post-conviction re- 
lief, T.C.A. § 40-30-110(f), where he failed to 
show that trial counsel was ineffective for fail- 
ing to call his son as a witness or that the son’s 
testimony would have changed the trial’s out- 
come; trial counsel testified that the son was 
unable to provide many details of the scene. 
Angel v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 1011 (Tenn. Crim. App. Dec. 29, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 277 (Tenn. 2007). 
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Denial of post-conviction relief, T.C.A. § 40- 
30-110(f), was proper as counsel had no basis 
for discerning that psychological evidence 
would be useful, and the post-conviction court 
would not conclude that counsel, trying the 
case 12 years before the expert’s post-convic- 
tion testimony, was deficient in not having 
conjured similar evidence. Nunley v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 1014 
(Tenn. Crim. App. Dec. 29, 2006), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 383 
(Tenn. Apr. 23, 2007). 

Denial of postconviction relief was affirmed 
because defendant had failed to establish by 
clear and convincing evidence that but for his 
trial counsel’s allegedly deficient performance 
in communicating to him in Spanish, he would 
not have pled guilty, when the trial court found 
trial counsel employed a Spanish-speaking in- 
terpreter, who accompanied trial counsel at 
plea discussions and interviews with the appli- 
cant on at least six occasions. Lopez v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 1017 
(Tenn. Crim. App. Dec. 13, 2006). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective for failing to 
call the victims’ shooter to testify during defen- 
dant’s murder trial so that he could be im- 
peached with his inconsistent statements to the 
police because at the evidentiary hearing, trial 
court explained that he made the strategic 
decision not to call the shooter because he did 
not want the jury to hear him directly implicate 
defendant; the shooter’s attorney testified that 
had he been called to testify, he would not have 
invoked his fifth amendment right against self- 
incrimination but would have testified, consis- 
tent with his second statement, that he had 
been hired by defendant to kill the two victims. 
Stevens v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 1020 (Tenn. Crim. App. Dec. 29, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 511 (Tenn. May 21, 2007). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective for failing to 
object to a jury instruction that defined the 
term “intentionally” used in the first-degree 
murder instruction due to the inclusion of the 
“or” disjunctive because the Page decision was 
filed years after the instant trial, and therefore 
trial counsel was not on notice that such a claim 
would be viable in Tennessee. Stevens v. State, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 
1020 (Tenn. Crim. App. Dec. 29, 2006), appeal 
denied, — S.W.3d —, 2007 Tenn. LEXIS 511 
(Tenn. May 21, 2007). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective for failing to 
object to a jury instruction that absolute cer- 
tainty of guilt was not required to convict on a 
criminal charge because the Tennessee su- 
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preme court had repeatedly upheld the reason- 
able doubt instruction. Stevens v. State, — 
S.W.3d —, 2006 Tenn. Crim. App. LEXIS 1020 
(Tenn. Crim. App. Dec. 29, 2006), appeal de- 
nied, — S.W.3d —, 2007 Tenn. LEXIS 511 
(Tenn. May 21, 2007). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective for failing to 
object to a jury instruction that their verdict 
had to be unanimous because a majority verdict 
was not permitted in Tennessee. Stevens v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 1020 (Tenn. Crim. App. Dec. 29, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
511 (Tenn. May 21, 2007). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective for failing to 
request an instruction concerning the conse- 
quences of the jury’s failure to agree at a 
penalty and by failing to request an instruction 
that the jury be informed that guilt phase 
verdicts would not be affected, because no au- 
thority supported the position that the jury 
should have been instructed that their indeci- 
sion on a sentence would not affect the guilt 
phase finding and because the jury did not 
reach an impasse as to defendant’s sentence. 
Stevens v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 1020 (Tenn. Crim. App. Dec. 29, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 511 (Tenn. May 21, 2007). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective for failing to 
exercise a peremptory challenge or challenge 
for a cause a particular juror, after the juror 
wrote a letter to the judge and asked to be 
released based due to the fact that his practice 
would suffer in his absence and that he was 
pro-prosecution and pro-death penalty because 
at no time during the judge’s questioning of the 
juror did he mention his view of capital punish- 
ment and defendant stated he had no objection 
the juror. Stevens v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 1020 (Tenn. Crim. 
App. Dec. 29, 2006), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 511 (Tenn. May 21, 2007). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective for failing to 
request a missing witness instruction as to the 
victims’ shooter because notwithstanding the 
issue of the shooter’s availability, his testimony 
could arguably have been beneficial or detri- 
mental to either party, given his prior conflict- 
ing statements; trial counsel explained that he 
did not call the shooter due to his fear that the 
shooter would further implicate defendant in 
hiring him to kill the victims. Stevens v. State, 
— $.W.3d —, 2006 Tenn. Crim. App. LEXIS 
1020 (Tenn. Crim. App. Dec. 29, 2006), appeal 
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denied, — S.W.3d —, 2007 Tenn. LEXIS 511 
(Tenn. May 21, 2007). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective for failing to 
obtain a medical expert to review the victim’s 
diary so that the jury could have learned that 
the victim apparently was writing her entries 
while under medication, because counsel un- 
successfully challenged the admission of the 
diary on direct appeal and defendant waived 
the claim by failing to present it to the postcon- 
viction court. Stevens v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 1020 (Tenn. 
Crim. App. Dec. 29, 2006), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 511 (Tenn. May 
21, 2007). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective for failing to 
challenge evidence showing that defendant had 
a monetary motive for soliciting the murder of 
his wife and mother-in-law because counsel did 
object to a witness’s testimony that the mother- 
in-law told her that defendant never repaid any 
of the money he borrowed from her and asked 
her to sign a life insurance policy, which she 
refused to do; trial counsel also elected to ad- 
dress testimony that defendant expected to 
inherit the proceeds of a CD if both his wife and 
mother-in-law during closing arguments. 
Stevens v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 1020 (Tenn. Crim. App. Dec. 29, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 511 (Tenn. May 21, 2007). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective for failing to 
challenge statements regarding defendant’s de- 
meanor after the deaths of the victims, his wife 
and mother-in-law, because counsel did object 
to an officer’s testimony about an “undercur- 
rent of artificiality” in defendant’s actions and 
defendant did not suggest what the legal basis 
would have been for an objection to a witness’s 
testimony that defendant declined to attend his 
wife’s funeral and “never showed remorse or 
emotion.” Stevens v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 1020 (Tenn. Crim. 
App. Dec. 29, 2006), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 511 (Tenn. May 21, 2007). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that he was prejudiced by trial counsel’s deci- 
sion to enter into a bargain to obtain before 
trial the statements of two witnesses in ex- 
change for not questioning them about their 
refusal to talk to the defense because the wit- 
nesses’ parents refused to allow them to talk to 
the defense, and counsel knew that the state 
was going to call the witnesses to testify during 
the trial; defendant’s contention that counsel 
was ineffective for failing to object to the wit- 
nesses’ hearsay testimony was rejected because 
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he failed to identify any statements that he 
believed were inadmissible hearsay. Stevens v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 1020 (Tenn. Crim. App. Dec. 29, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
511 (Tenn. May 21, 2007). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective in handling a 
defense expert witness, whose testimony was 
intended to support the defense theory that the 
shooter killed the victims for sexually moti- 
vated reasons, as opposed to being hired by 
defendant, because defendant did not offer any 
additional proof at the evidentiary hearing that 
he believed counsel should have presented at 
the trial; the jury learned through other testi- 
mony that the shooter was sexually infatuated 
with one of the victims, and the expert’s testi- 
mony supported the theory that the murders 
were sexually motivated crimes. Stevens v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 1020 (Tenn. Crim. App. Dec. 29, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
511 (Tenn. May 21, 2007). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective during sen- 
tencing because the record supported the post- 
conviction court’s conclusions that, inter alia: 
(1) Counsel employed a mitigation specialist 
and two investigators; (2) Counsel testified that 
defendant did not want to put on mitigation 
evidence in the event he was found guilty of 
first-degree murder; (3) Counsel specifically re- 
viewed the mitigation evidence and made a 
strategic call as to what evidence would be best 
suited to the jury; and (4) Defendant had the 
opportunity to, but failed to divulge any sexual 
abuse to any number of individuals on the 
defense team. Stevens v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 1020 (Tenn. 
Crim. App. Dec. 29, 2006), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 511 (Tenn. May 
21, 2007). 

On appeal of the denial of his petition for 
postconviction relief, defendant failed to show 
that trial counsel was ineffective for failing to 
object to prosecutorial misconduct and thereby 
waiving the claims on appeal because none of 
the prosecutor’s statements constituted mis- 
conduct where, inter alia: (1) The prosecutor’s 
arguing that defendant was a “cold-blooded 
killer” did not so affect the jury that defendant 
was entitled to relief, given the testimony that 
defendant had hired the shooter to kill his wife 
and mother-in-law; and (2) The prosecutor’s use 
of the term “embezzle” to refer to defendant’s 
having taken money from his mother-in-law did 
not urge the jury to convict defendant or high- 
light evidence of an uncharged crime. Stevens 
v. State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 1020 (Tenn. Crim. App. Dec. 29, 2006), 
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appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
511 (Tenn. May 21, 2007). 

Trial and appellate counsel were not ineffec- 
tive for failing to raise the issue of duplicity of a 
count in the presentment charging the inmate 
with sale or delivery of cocaine, and therefore 
the inmate’s petition for postconviction relief 
was properly denied, because the Isabell opin- 
ion that the inmate relied on was not released 
until more than two years after the inmate’s 
trial. The uncontracted testimony at the post- 
conviction hearing showed that prior to Isabell, 
duplicity and verdict unanimity with drug of- 
fenses indicted in a particular way were consid- 
erations that were not well-known by trial 
attorneys in East Tennessee; further, the word- 
ing of the count was identical to that of similar 
charges apparently habitually brought in the 
district. Thompson v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 1030 (Tenn. Crim. 
App. Jan. 4, 2006). 

Inmate waived his claim that trial and appel- 
late counsel were ineffective for failing to raise 
the issue that the presentment allowed the jury 
to elect offenses and that the jury charge less- 
ened the state’s burden because no references 
were made to the record showing that the claim 
was argued to the postconviction court. Thomp- 
son v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 1030 (Tenn. Crim. App. Jan. 4, 
2006). 

Denial of the inmate’s petition for postconvic- 
tion relief was appropriate because he failed to 
meet his required burden of establishing that 
he was prejudiced by his counsel’s decision not 
to present a second defense, since the record 
indicated that it was a strategic decision not to 
introduce evidence about a jacket in light of the 
alibi defense presented; counsel was also not 
ineffective for failing to call the inmate’s 
mother at trial to bolster his alibi defense 
because the inmate did not demonstrate that 
the outcome of the trial would have been differ- 
ent since his mother could not testify as to his 
whereabouts at the time of the crime. Parson v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 5 (Tenn. Crim. App. Jan. 4, 2007), ap- 
peal denied, — S.W.3d —, 2007 Tenn. LEXIS 
447 (Tenn. Apr. 30, 2007). 

In defendant’s felony murder case, counsel 
were not ineffective for failing to file a motion to 
suppress defendant’s statements to police be- 
cause the court found at the postconviction 
hearing that defendant’s pre-Miranda state- 
ments were admissible because he voluntarily 
submitted to police questioning; the post- 
Miranda statements were likewise admissible 
because defendant was read his rights and 
elected to waive those rights and continue 
speaking with the police. Cureton v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 11 
(Tenn. Crim. App. Jan. 5, 2007), appeal denied, 
—§.W.3d —, 2007 Tenn. LEXIS 374 (Tenn. Apr. 
23, 2007). 
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Counsel was not ineffective for failing to 
advise defendant during the plea bargaining 
stages that the state had extensive fingerprint 
evidence linking him to the majority of the 
indicted crimes because defendant admitted 
numerous times in the post-conviction hearing 
that he discussed the fingerprint evidence at 
length with both his trial counsel and an inves- 
tigator. Bush v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 13 (Tenn. Crim. App. Jan. 4, 
2007). 

Counsel was not ineffective for denying de- 
fendant his right to testify because defendant 
and counsel discussed his “absolute right” to 
testify on multiple occasions before the trial 
and during the trial, counsel discussed the 
possible impeachment evidence, counsel com- 
pleted practice testimony sessions with defen- 
dant, and eventually counsel advised defendant 
that she did not believe it was in his best 
interest to testify at trial. Bush v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 13 
(Tenn. Crim. App. Jan. 4, 2007). 

Counsel was not ineffective for failing to 
request an independent fingerprint analysis 
because defendant did not dispute that the 
fingerprints were his, and counsel made all 
reasonable efforts to examine the fingerprint 
evidence, including meeting with the officers to 
see the evidence and discussing the findings 
with another fingerprint analyst. Bush v. State, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 13 
(Tenn. Crim. App. Jan. 4, 2007). 

Denial of the inmate’s petition for postconvic- 
tion relief was proper because he did not prove 
that his counsel performed deficiently and his 
contention that he was not informed of the 
differences between consecutive and concurrent 
sentencing was contrary to his own testimony; 
the inmate made a tactical decision to accept 
the 28-year plea because it was in his best 
interest at the time the plea was entered and 
counsel had successfully negotiated an agree- 
ment with the state far more beneficial to the 
inmate than the initial offer and far less than 
the inmate’s exposure at trial. Reed v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 37 
(Tenn. Crim. App. Jan. 17, 2007). 

Trial counsel was not ineffective for opening 
the door to the introduction of prejudicial evi- 
dence regarding the deplorable living condi- 
tions in which the victim, the inmate’s son, 
lived, because counsel specifically testified that 
his cross-examination of the victim with regard 
this matter was a tactical decision that he 
repeatedly discussed with the inmate; counsel 
testified that he believed that the evidence he 
elicited, that the victim lived in another trailer, 
was key information that would aid in the 
inmate’s defense against sexual abuse charges. 
Whatley v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 56 (Tenn. Crim. App. Jan. 
22, 2007). 
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Trial counsel was not ineffective for allowing 
a possible conflict of interest issue to be waived 
on appeal, and therefore the inmate’s motion 
for postconviction relief was properly denied, 
because no conflict of interest arose from the 
fact that the prosecutor had previously worked 
for the public defender’s office, which had rep- 
resented the inmate’s girlfriend in her prosecu- 
tion for child abuse; while the proof established 
that the inmate was a named defendant in both 
cases and the parties’ minor child was the 
victim in both cases, the two criminal proceed- 
ings were not substantially related. Whatley v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 56 (Tenn. Crim. App. Jan. 22, 2007). 

Trial counsel was not ineffective for allegedly 
failing to call a witness that the inmate con- 
tended would testify that she lived with the 
inmate and the victim and rarely left the home, 
inferring that the inmate would not have had 
the opportunity to commit the sexual assault, 
because counsel testified that it was his under- 
standing that the witness was present in the 
trailer only after the children were removed. 
Whatley v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 56 (Tenn. Crim. App. Jan. 
22, 2007). 

Trial counsel was not ineffective for allegedly 
failing to adequately consult with and prepare 
the inmate for trial, and therefore the inmate’s 
motion for postconviction relief was properly 
denied because counsel testified that, inter alia: 
(1) He had seven or eight meetings with the 
inmate in addition to numerous telephone con- 
versations; (2) There were additional meetings 
to prepare for the inmate’s juvenile case which 
was based on the same facts; and (3) He ex- 
plained the elements of the offense to the in- 
mate and extensively discussed the theory of 
defense he planned to utilize at trial. Whatley v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 56 (Tenn. Crim. App. Jan. 22, 2007). 

Denial of postconviction relief was affirmed 
because defendant failed to show he received 
ineffective assistance of trial counsel when de- 
fendant: failed to present the witness he 
claimed trial counsel failed to locate and inter- 
view; failed to demonstrate that trial counsel’s 
failure to visit the hotel actually prejudiced 
him; and failed to show that trial counsel’s 
decision not to cross-examine the victim on the 
issue of what defendant and the victim carried 
in their hands while outside the hotel room 
door prejudiced defendant. Pierce v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 59 
(Tenn. Crim. App. Jan. 23, 2007). 

Defendant’s convictions for possession of over 
.5 grams of cocaine with the intent to sell and 
the unlawful possession of drug paraphernalia 
were appropriate because he failed to show that 
his counsel was ineffective; defendant failed to 
carry his burden by not demonstrating how he 
was prejudiced by the fact that a witness did 
not testify, and the witness’s testimony at the 
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hearing on the motion for a new trial did not aid 
in establishing defendant’s standing to contest 
the search of the motel room. State v. Crosby, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 61 
(Tenn. Crim. App. Jan. 26, 2007). 

Trial counsel’s handling of the suppression 
issues arising from the sobriety roadblock was 
professionally reasonable, and therefore the 
inmate’s motion for postconviction relief was 
properly denied; trial counsel filed a motion to 
suppress, subpoenaed records concerning the 
roadblock, and introduced a number of those 
records in an attempt to impeach the trooper’s 
testimony. Anderson v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 66 (Tenn. Crim. 
App. Jan. 24, 2007), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 470 (Tenn. May 14, 
2007). 

There was nothing amiss about trial coun- 
sel’s oral motion in limine to exclude testimony 
about the racial slur the inmate allegedly made 
to the trooper during the roadblock, and there- 
fore the inmate’s motion for postconviction re- 
lief was properly denied; trial counsel ex- 
plained that he did not file a written motion in 
limine because after researching the issue, he 
could not locate any case on point, leaving him 
with a general relevance/prejudice argument 
that could be easily made orally. Anderson v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 66 (Tenn. Crim. App. Jan. 24, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
470 (Tenn. May 14, 2007). 

Record clearly supported the postconviction 
court’s conclusion that appellate counsel was 
not actually retained to file a T.R.A.P. 11 appli- 
cation, and therefore the inmate’s motion for 
postconviction relief was properly denied, be- 
cause counsel testified that he advised the 
inmate the deadline for filing such an applica- 
tion was fast approaching, that counsel would 
be on vacation just before the deadline, and not 
to wait until the last minute to make arrange- 
ments for filing the application. Anderson v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 66 (Tenn. Crim. App. Jan. 24, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
470 (Tenn. May 14, 2007). 

Denial of the inmate’s petition for postconvic- 
tion relief was proper because he failed meet 
his burden to prove that his counsel was inef- 
fective by clear and convincing evidence; the 
inmate argued, in part, that his counsel should 
have called the inmate’s mother to testify as an 
alibi witness, however the inmate failed to call 
his mother as a witness during the postconvic- 
tion proceeding, and as such the appellate court 
was unable to speculate on what the mother’s 
testimony might have been if introduced by 
counsel. Huey v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 72 (Tenn. Crim. App. Jan. 
30, 2007). 

Denial of postconviction relief was affirmed 
because the petitioner failed to sustain his 
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burden of proof that he received ineffective 
assistance, when trial counsel testified that he 
communicated the eight-year offer to the peti- 
tioner and his father, trial counsel said he told 
the petitioner repeatedly that one conviction on 
any of the 14 counts would result in a sentence 
of at least 15 years and as much as 25 years, 
trial counsel informed the petitioner that such 
a sentence would be much more lengthy than 
the eight-year sentence offered, and the trial 
court found that trial counsel was credible and 
that the petitioner and his father were not. 
Overbay v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 85 (Tenn. Crim. App. Feb. 1, 
2007), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 513 (Tenn. May 21, 2007). 

Error in mentioning defendant’s prior crimi- 
nal charge was attributed to the trial court, 
which was because the trial court failed to 
follow the procedural requirements of Tenn. R. 
Evid. 404(b) for admitting prior acts of the 
defendant into evidence; thus, trial counsel was 
not ineffective in opening the door to admit the 
prior conviction, nor was counsel ineffective for 
failing to file a motion in limine to exclude the 
prior conviction. State v. Howell, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 86 (Tenn. Crim. 
App. Feb. 1, 2007). 

Inmate’s trial counsel was not ineffective for 
failing to adequately investigate the charges 
against him for failing to interview a potential 
witness, and therefore his petition for postcon- 
viction relief was properly denied, because de- 
spite the inmate’s claim that he had permission 
to use the witness’s truck, for which the inmate 
had been convicted of stealing, because he gave 
the witness a piece of dope in exchange, counsel 
determined that the inmate had conducted the 
exchange with someone other than the truck’s 
true owner; in addition, the contact information 
the inmate gave his counsel was not accurate 
and consequently counsel’s attempts to contact 
witnesses were unsuccessful. Brown v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 88 
(Tenn. Crim. App. Feb. 2, 2007). 

Counsel was not ineffective for allegedly 
changing petitioner’s theory of defense that he 
did not hit the victims’ car at all or did not hit 
it with enough force to cause it to spin out of 
control because counsel’s decision to argue dur- 
ing closing statements that petitioner was 
guilty of no crime was a strategic decision and 
the jury was instructed on all lesser included 
offenses; petitioner failed to show that he was 
prejudiced by counsel’s not arguing that he was 
guilty of a lesser included offense. Hester v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 126 (Tenn. Crim. App. Feb. 13, 2007). 

Dismissal of the inmate’s petition for post- 
conviction relief was proper because trial coun- 
sel testified that he had adequately conferred 
with the inmate regarding her case and the 
state’s plea offer; there was nothing to prepon- 
derate against the finding that trial counsel 
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was not deficient in regard to his pretrial rep- 
resentation, and thus the inmate failed to prove 
that her counsel was ineffective. Hernandez v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 148 (Tenn. Crim. App. Feb. 16, 2007). 

Counsel was not ineffective for failing to call 
witnesses at defendant’s murder trial because 
counsel was told of two witnesses, counsel at- 
tempted to locate them, but because defendant 
did not know their real names or addresses, 
locating the witnesses proved to be impossible. 
In addition, considering counsel’s strategy of 
disproving the underlying robbery, there was 
little the officers could have been cross-exam- 
ined on concerning that subject because the 
physical evidence was present. McCracken v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 159 (Tenn. Crim. App. Feb. 20, 2007). 

In defendant’s murder case, counsel was not 
deficient for failing to file a motion for a change 
of venue because counsel had the jury fill out a 
questionnaire prior to voir dire and made a 
motion, which was denied, to have the jury 
individually voir dired, and counsel also testi- 
fied that she did not believe that there was a 
basis for making a motion to change venue 
because the jury seemed oblivious to the pub- 
licity. McCracken v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 159 (Tenn. Crim. App. 
Feb. 20, 2007). 

In a murder case, counsel was not ineffective 
for failing to have experts ascertain the viabil- 
ity of a diminished capacity argument because 
experts determined that defendant was compe- 
tent to proceed with the case, he was competent 
at the time of the offense, and the evidence 
presented established that defendant was 
beaten, left the area, obtained a shotgun, re- 
turned several minutes later, and shot the 
victim in the face. Therefore, defendant failed 
to demonstrate that, in light of the strong 
evidence presented against him at trial, a rea- 
sonable probability existed that, had the jury 
been presented with evidence of the gunshot 
wound to his head and his resulting mental 
difficulties, he would not have been convicted. 
Gardner v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 170 (Tenn. Crim. App. Feb. 
26, 2007). 

In a rape of a child case, counsel was not 
ineffective for failing to submit a presentence 
report at the sentencing hearing because the 
post-conviction court reviewed the _ subse- 
quently prepared presentence report and con- 
cluded that the information contained therein 
would have enhanced, rather than mitigated, 
defendant’s sentence. Boruff v. State, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 191 (Tenn. 
Crim. App. Mar. 1, 2007). 

In a rape of a child case, counsel was not 
ineffective for failing to adequately prepare 
defendant to testify because, had defendant not 
testified and his credibility not been im- 
peached, ample evidence, including the victim’s 
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grandmother’s testimony, the victim’s state- 
ments, and the clinical proof presented by a 
doctor, would have remained. Boruff v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 191 
(Tenn. Crim. App. Mar. 1, 2007). 

In a murder case, counsel was not ineffective 
for failing to move to suppress defendant’s 
statement, made while he was in the hospital 
and taking morphine, because immediately 
prior to defendant’s statement, the hospital 
charge nurse described defendant as “awake, 
alert, and oriented,” and she signed a waiver 
indicating that defendant was competent to 
participate in the interview and giving an in- 
vestigator permission to conduct the interview; 
trial counsel testified that he was aware that 
defendant’s statement would likely be intro- 
duced at trial to impeach his trial testimony, 
but considering the physical evidence, the ben- 
eficial value of defendant’s testimony far out- 
weighed any harm that would have been 
caused by allowing the jury to hear the state- 
ment. Mayes v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 208 (Tenn. Crim. App. Mar. 
7, 2007). 

Trial court did not err in determining that 
the inmate received effective assistance of 
counsel, and therefore his petition for postcon- 
viction relief was properly denied because the 
evidence showed that: (1) Counsel discussed 
the facts of the case with the inmate; (2) The 
inmate informed the inmate’s counsel that the 
inmate was guilty of the offense and did not 
want to go to trial, but did not want to accept 
the state’s offer; and (3) Counsel recommended 
that the inmate enter an open guilty plea and 
advised him that he would be able to appeal the 
inmate’s sentence and what the inmate be- 
lieved the sentence would be. Starnes v. State, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 230 
(Tenn. Crim. App. Mar. 13, 2007). 

In defendant’s first degree murder case, 
counsel was not ineffective for failing to call a 
character witness because, although the wit- 
ness testified at the postconviction hearing that 
the witness had not observed defendant being 
violent or unreasonable in the time that the 
witness had known defendant, defendant’s 
claim that counsel was ineffective for failing to 
utilize that testimony was dissipated by coun- 
sel’s testimony that a strategy of putting defen- 
dant’s character in issue would have been 
harmful to the defense; counsel testified that 
the witness’s testimony would have subjected 
defendant to character attacks and diminished 
defendant’s emotional testimony, potentially 
defeating the voluntary manslaughter defense. 
Chet Allen Walker v. State of Tennessee, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 232 
(Tenn. Crim. App. Mar. 14, 2007). 

In a child rape case, counsel was not ineffec- 
tive for failing to inform defendant of his right 
not to testify because counsel testified that he 
did tell defendant that he had a right not to 
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testify, and that he and defendant discussed the 
right not to testify and the fact that defendant’s 
exercise of that right could not be held against 
him; defendant agreed with counsel’s decision 
to call him as a witness. Raymond Writer v. 
State of Tennessee, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 233 (Tenn. Crim. App. Mar. 
14, 2007). 

In a child rape case, counsel was not ineffec- 
tive for failing to present character witnesses to 
testify that their children had been with defen- 
dant and that they had never observed any 
misconduct because the court found that no 
“competent attorney would have wanted to 
raise” defendant’s character as an issue in a 
case when he knew that defendant had admit- 
ted to sexual misconduct involving a minor; 
defendant’s character was brought into ques- 
tion unintentionally when the victim’s grand- 
mother “opened the door” to it, but defendant’s 
counsel stated that the best defense option to 
refute damaging character evidence was defen- 
dant’s own testimony, which was what he rec- 
ommended. Raymond Writer v. State of Tennes- 
see, — S.W.3d —, 2007 Tenn. Crim. App. LEXIS 
233 (Tenn. Crim. App. Mar. 14, 2007). 

In a child rape case, counsel was not ineffec- 
tive for failing to adequately prepare defen- 
dant’s girlfriend about what would “open the 
door” to her daughter’s prior sexual misconduct 
allegations against defendant because counsel 
testified that he and co-counsel went over the 
witness’s testimony with her more than once, 
the last time being right before she testified; 
co-counsel testified that it was “a drilled point 
of the preparation” that “if she made any state- 
ments about defendant’s character,” it could 
open the door for testimony about the prior 
allegation. Raymond Writer v. State of Tennes- 
see, — S.W.3d —, 2007 Tenn. Crim. App. LEXIS 
233 (Tenn. Crim. App. Mar. 14, 2007). 

Trial counsel was not ineffective for failing to 
request a continuance in light of the new indict- 
ment that was issued three days prior to trial, 
and therefore the inmate’s petition for postcon- 
viction relief was properly denied because it 
was matter of trial strategy; the state had 
failed to a new Range II enhancement notice 
with the new indictment, counsel thought that 
a result the inmate could only receive a Range 
I sentence if convicted, and there was a concern 
that a continuance would give the state time to 
realize its oversight and file the notice. Sawyer 
v. State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 244 (Tenn. Crim. App. Mar. 15, 2007). 

Counsel was not ineffective for failing to call 
several witnesses to testify that the inmate was 
wearing baggy clothing on the day of the inci- 
dent to rebut the state’s evidence that the 
inmate had a visible erection when exiting the 
victim’s room, and therefore the inmate’s peti- 
tion for postconviction relief was properly de- 
nied, because both counsel and the inmate 
testified that none of the witnesses were 
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present at the scene when the inmate exited 
the victim’s room; counsel also stated that the 
inmate never mentioned the witnesses in the 
context of his attire. Sawyer v. State, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 244 (Tenn. 
Crim. App. Mar. 15, 2007). 

Trial counsel was not ineffective for failing to 
request that the jury be instructed on the lesser 
included offense of criminal attempt to commit 
aggravated sexual battery, and therefore the 
inmate’s petition for postconviction relief was 
properly denied because the evidence presented 
permitted only two interpretations, that the 
inmate committed aggravated sexual battery 
against the victim or he did not, and therefore 
there was no evidence of merely an attempt. 
Sawyer v. State, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 244 (Tenn. Crim. App. Mar. 15, 
2007). 

Trial counsel was not ineffective for failing to 
object to proceeding to trial absent proof of 
arraignment, and therefore the inmate’s peti- 
tion for postconviction relief was properly de- 
nied because there was no evidence showing 
that the inmate was not arraigned. Sawyer v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 244 (Tenn. Crim. App. Mar. 15, 2007). 

Trial counsel was not ineffective for failing to 
object to allegedly improper enhancement fac- 
tors, and therefore the inmate’s petition for 
postconviction relief was properly denied be- 
cause even if the record did not support the 
enhancement of the inmate’s sentence based on 
the victim’s vulnerability, the remaining en- 
hancement factors, including the inmate’s prior 
criminal record and his abuse of a position of 
trust supported the sentence imposed. Sawyer 
v. State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 244 (Tenn. Crim. App. Mar. 15, 2007). 

Trial counsel was not ineffective for failing to 
call a witness to testify that she heard the 
victim say that the inmate did not commit the 
offense charged, and therefore the inmate’s 
petition for postconviction relief was properly 
denied, because the witness was unable to 
testify with any specificity when the conversa- 
tion between the victim and her brother took 
place, what touching they were discussing, 
when the touching occurred, what body part 
was touched, or where the touching took place. 
Sawyer v. State, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 244 (Tenn. Crim. App. Mar. 15, 
2007). 

Trial counsel was not ineffective for failing to 
object to statements made by the prosecutor 
during closing arguments, and therefore the 
inmate’s petition for postconviction relief was 
properly denied, because his decision was a 
tactical one that the court would not second- 
guess; counsel stated that he did not object to 
the prosecutor’s use of the prior instances of 
touching because his strategy was to limit the 
amount of focus directed at the prior incidents, 
and further the court’s review of the record did 
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not show that the prosecutor attempted to 
introduce evidence duirng closing arguments 
that was not part of the record. Sawyer v. State, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 244 
(Tenn. Crim. App. Mar. 15, 2007). 

Trial counsel was not ineffective for failing to 
object to a nurse’s testimony regarding the 
forensic examination report on the ground that 
the nurse did not participate in the examina- 
tion, and therefore the inmate’s petition for 
postconviction relief was properly denied be- 
cause the report was properly admitted under 
the business records exception to the hearsay 
rule; the nurse’s testimony established that the 
records were made in the regular course of the 
medical center’s business and that she, as a 
certified nurse practitioner and the keeper of 
records, was qualified to testify regarding the 
information contained in the victim’s examina- 
tion report. Sawyer v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 244 (Tenn. Crim. App. 
Mar. 15, 2007). 

Trial counsel was not ineffective for failing to 
object to the admission of instances of sexual 
abuse perpetrated by the inmate on the victim 
prior to the date of the charged offense, and 
therefore the inmate’s petition for postconvic- 
tion relief was properly denied because the 
indictment had been enlarged where both the 
prior instances of touching and the charged 
offense occurred within the specified time pe- 
riod set forth in the indictment; the state in- 
formed counsel prior to trial that the charged 
offense would be for the abuse that occurred on 
October 22, 1999 and testimony from the wit- 
nesses consisted of individual accounts of the 
same October 22nd touching and not descrip- 
tions of multiple incidents of touching as ar- 
gued by the inmate, and therefore no valid 
objection could have been made. Sawyer v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 244 (Tenn. Crim. App. Mar. 15, 2007). 

Trial counsel was not ineffective for failing to 
request a bill of particulars after the superced- 
ing indictment was issued, and therefore the 
inmate’s petition for postconviction relief was 
properly denied because it was a reasonable 
strategic decision, as: (1) Counsel testified that 
he knew the state was going to elect to charge 
on the same October 22, 1999 offense alleged in 
the original indictment; (2) Counsel testified 
that the state had given him the available 
details regarding the three prior incidents of 
sexual abuse; (3) and Because the victim was so 
young she was unable to provide extensive 
detail. Sawyer v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 244 (Tenn. Crim. App. 
Mar. 15, 2007). 

Trial counsel was not ineffective for failing to 
adequately cross-examine the state’s witnesses, 
and therefore the inmate’s petition for postcon- 
viction relief was properly denied because: (1) 
The primary witnesses were young, as the 
victim was six years old and her sister was 
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eight years old; (2) The postconviction court 
found that although there were inconsistencies 
in some of the details about their testimony it 
was consistent with regard to major issues and 
the inconsistencies were adequately pointed 
out on cross-examination; and (3) No proof was 
offered at the postconviction hearing to show 
that the victim lied during her testimony or 
recanted her statement that the inmate com- 
mitted the offense charged. Sawyer v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 244 
(Tenn. Crim. App. Mar. 15, 2007). 

Pursuant to T.C.A. § 40-30-110(f), defendant 
did not establish entitlement to post-conviction 
relief given that defendant failed to show that 
appellate counsel was ineffective; defendant 
failed to show that defendant was prejudiced by 
appellate counsel’s failure to ensure that the 
record on appeal contained a videotape of one of 
the robberies. Stitts v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 264 (Tenn. Crim. App. 
Mar. 26, 2007). 

Denial of the inmate’s petition for postconvic- 
tion relief was appropriate because, even 
though the inmate’s trial counsel did not file a 
motion to suppress a gun box, the inmate did 
not have proper standing to contest the search; 
thus, the inmate failed to prove that his counsel 
was ineffective. Davis v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 320 (Tenn. Crim. 
App. Apr. 19, 2007). 

Defendant’s petition for post-conviction relief 
was denied where defendant’s counsel did not 
provide ineffective assistance, pursuant to 
Tenn. Const. art. I, § 9 and the sixth amend- 
ment, where defendant was aware he was being 
prosecuted for rape of a child and did not offer 
information regarding the name of the 15-year- 
old with whom he allegedly had sex; the victim 
identified defendant and a witness also testi- 
fied. Nixon v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 330 (Tenn. Crim. App. Apr. 
20, 2007). 

Pursuant to Tenn. Const. art. I, § 9 and the 
sixth amendment, counsel was not ineffective 
in pursuing an “all or nothing” strategy on 
defense, which was a legitimate trial tactic; the 
pursuit of such a strategy would not include 
requesting a jury instruction on sexual battery 
and counsel’s performance was not deficient. 
Watson v. State, —S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 331 (Tenn. Crim. App. Apr. 20, 
2007). 

Post-conviction relief was properly denied in 
an especially aggravated robbery case because 
counsel was not ineffective for failing to object 
to the prosecution’s leading questions, as the 
failure to object was a strategic decision based 
on lead counsel’s explanation that the testi- 
mony either had already been elicited or was in 
line with defendant’s theory. Clark v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 339 
(Tenn. Crim. App. Apr. 25, 2007). 
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Post-conviction relief was properly denied in 
an especially aggravated robbery case because 
counsel was not ineffective for failing to chal- 
lenge defendant’s warrantless arrest, as prob- 
able cause existed for the arrest. Clark v. State, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 339 
(Tenn. Crim. App. Apr. 25, 2007). 

Post-conviction relief was properly denied in 
an especially aggravated robbery case because 
counsel was not ineffective for failing to chal- 
lenge the admission of defendant’s statement 
that he made to law enforcement personnel 
after his arrest, as the statement’s admission 
evidenced defendant’s version of events with- 
out defendant’s testifying and without risking 
detrimental impeachment via his lengthy 
criminal history. Clark v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 339 (Tenn. Crim. 
App. Apr. 25, 2007). 

Post-conviction relief was properly denied in 
an especially aggravated robbery case because 
counsel was not ineffective regarding inter- 
viewing the victim or subpoenaing a witness, as 
lead counsel attempted to interview the unco- 
operative victim, and defendant presented nei- 
ther the victim nor the witness at the post- 
conviction hearing. Clark v. State, — S.W.3d —, 
2007 Tenn. Crim. App. LEXIS 339 (Tenn. Crim. 
App. Apr. 25, 2007). 

Post-conviction relief was properly denied in 
an especially aggravated robbery case because 
counsel was not ineffective for failing to chal- 
lenge the victim’s identification of defendant, as 
the victim had known defendant for years, and 
defendant’s claimed defense was that the shoot- 
ing involved in the case was accidental. Clark v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 339 (Tenn. Crim. App. Apr. 25, 2007). 

Denial of the inmate’s petition for postconvic- 
tion relief was proper because the inmate failed 
to meet his burden in proving that his counsel 
was ineffective; his trial counsel had investi- 
gated the case and had based his decisions not 
to call certain witnesses on a strategy of not 
further maligning the inmate with evidence of 
his bad acts. Holder v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 374 (Tenn. Crim. App. 
May 7, 2007). 

Post-conviction relief was properly denied in 
a second degree murder case because counsel 
was not ineffective regarding interviewing and 
calling certain inmate witnesses to testify, as no 
independent evidence was presented by defen- 
dant establishing that the inmate witnesses 
were readily available and willing to give testi- 
mony vital to the defense at trial, or that 
defendant was unable to discover and present 
the witnesses due to the ineffectiveness of trial 
counsel. Holloway v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 388 (Tenn. Crim. App. 
May 15, 2007). 

Post-conviction relief was properly denied in 
a second degree murder case because counsel 
was not ineffective regarding a failure to intro- 
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duce a letter written by the victim at trial, as 
the letter did not in any way establish defen- 
dant’s innocence of the murder, and the intro- 
duction of the victim’s handwritten, mostly 
illegible, letter would not have aided the de- 
fense or changed the outcome of the trial. 
Holloway v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 388 (Tenn. Crim. App. May 
15, 2007). 

Post-conviction relief was properly denied in 
a second degree murder case because counsel 
was not ineffective regarding an alleged failure 
to divulge a conflict of interest, as the record did 
not demonstrate the existence of a conflict of 
interest; counsel did not have an attorney- 
client relationship with an inmate witness who 
testified for the state, and even if he did, the 
only person who might have been prejudiced 
thereby was the witness. Holloway v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 388 
(Tenn. Crim. App. May 15, 2007). 

Post-conviction relief was properly denied in 
a second degree murder case because counsel 
was not ineffective, as sufficient evidence of the 
victim’s violent history was introduced at trial 
and further proof would have been largely 
cumulative of the evidence already introduced; 
defendant had mentioned the victim’s violent 
history at least four times during his own 
testimony at trial. Holloway v. State, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 388 (Tenn. 
Crim. App. May 15, 2007). 

Post-conviction relief was properly denied in 
a second degree murder case because counsel 
was not ineffective regarding impeachment of 
certain witnesses at trial; other than his self- 
serving testimony, defendant did not offer clear 
and convincing proof that a medical examiner’s 
autopsy was false or that inmate witnesses 
received any preferential treatment for their 
testimony, and counsel testified that he chose 
not to impeach those witnesses because such 
impeachment would not have helped the de- 
fense. Holloway v. State, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 388 (Tenn. Crim. App. 
May 15, 2007). 

Post-conviction relief was properly denied in 
a second degree murder case because counsel 
was not ineffective regarding sentencing, as the 
record supported the application of at least two 
enhancement factors, which afforded to the 
judge discretion to choose an appropriate sen- 
tence within the statutory range; accordingly, 
even assuming counsel was deficient in his 
performance at the sentencing hearing and on 
appeal, defendant had not proven that there 
was a reasonable probability his sentence 
would have been different but for counsel’s 
unprofessional errors. Holloway v. State, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 388 
(Tenn. Crim. App. May 15, 2007). 

Denial of the inmate’s petition for postconvic- 
tion relief was appropriate because the record 
on appeal did not include a transcript of the 





Amend. 6 


evidentiary hearing in the postconviction court; 
thus, the inmate had waived the issues brought 
forth in his postconviction appeal and the ap- 
pellate court was required to presume that the 
postconviction court properly determined that 
the inmate failed to establish that he received 
the ineffective assistance of counsel. Braden v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 391 (Tenn. Crim. App. May 16, 2007). 

Counsel was not ineffective in regard to de- 
fendant’s guilty plea because counsel testified 
that he went over the guilty plea forms with 
defendant, that defendant understood exactly 
what the risks were, and counsel informed 
defendant that his sentence could be anywhere 
from six to 30 years. Waddell v. State, — S.W.3d 
—, 2007 Tenn. Crim. App. LEXIS 401 (Tenn. 
Crim. App. May 22, 2007). 


91. —Restricted Access. 

Where successful attorneys for detainees ob- 
tained a permanent injunction against sheriffs 
policy restricting detainees’ communication 
with counsel, the trial court was required to 
provide the attorneys a hearing, and make 
specific findings on the record, before denying 
an award of attorney’s fees under the Attor- 
ney’s Fee Award Act of 1976, 42 U.S.C. § 1988, 
as amended. Whalen v. Hutchison, — S.W.3d 
—, 2002 Tenn. App. LEXIS 226 (Tenn. Ct. App. 
Apr. 1, 2002). 


92. —Substitute Counsel. 

When an accused seeks to substitute counsel, 
the accused has the burden of establishing that: 
(1) The representation being furnished by coun- 
sel is ineffective, inadequate, and falls below 
the range of competency expected of defense 
counsel in criminal prosecutions; (2) The ac- 
cused and appointed counsel have become em- 
broiled in an irreconcilable conflict; or (3) There 
has been a complete breakdown in communica- 
tions between them. Whether an accused is 
entitled to a substitution of counsel is a ques- 
tion which addresses itself to the sound discre- 
tion of the trial court. State v. Gilmore, 823 
S.W.2d 566, 1991 Tenn. Crim. App. LEXIS 581 
(Tenn. Crim. App. 1991). 

When a request for the substitution of coun- 
sel is accompanied by a motion for a continu- 
ance, the trial court must consider and weigh 
the competing interests of the trial judge’s 
discretionary power to deny continuances and 
to control the court’s calendar and the defen- 
dant’s U.S. Const. amend. 6 right to counsel. 
State v. Gilmore, 823 S.W.2d 566, 1991 Tenn. 
Crim. App. LEXIS 581 (Tenn. Crim. App. 1991). 

Trial court did not abuse its discretion by 
denying defendant’s motion for the appoint- 
ment of substitute counsel because the record 
showed that counsel was willing to work with 
defendant to address any conflicts or communi- 
cation problems that had developed between 
them, and counsel did not state that he could no 
longer represent defendant due to defendant’s 
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offensive personality; defendant failed to show 
that he was prejudiced by the trial court’s 
denial of the motion to withdraw. State v. Tro- 
glin, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 695 (Tenn. Crim. App. Sept. 14, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
94 (Tenn. Jan. 29, 2007). 

Trial court’s “on the spot” appointment of the 
assistant public defender at defendant’s proba- 
tion revocation hearing did not violate defen- 
dant’s right to counsel of his own choosing 
because, when the state asked that counsel be 
substituted, neither defendant nor his counsel 
objected, and defendant, who was questioned 
thoroughly by the trial court regarding his 
decision to “submit the case,” did not voice any 
concerns with regard to the appointment and, 
as a consequence, the waiver doctrine applied. 
State v. Goff, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 723 (Tenn. Crim. App. Sept. 20, 
2006). 


93. —Confidential Communications. 

Where one of the assistant district attorneys 
during his previous employment at a legal 
clinic had been assigned to other cases involv- 
ing the defendants, and he had done some 
preparatory work for the robbery prosecutions 
at issue but he had at no time received or 
communicated any confidential information 
and did not participate in the robbery trial, he 
nonetheless was properly disqualified from the 
robbery prosecution, but disqualifying the en- 
tire district attorney general’s office or dis- 
missal of the case was not necessary to preserve 
the defendants’ right to a fair trial or the 
confidentiality of the attorney-client relation- 
ship. Mattress v. State, 564 S.W.2d 678, 1977 
Tenn. Crim. App. LEXIS 270 (Tenn. Crim. App. 
1977). 

When the prosecution gets evidence before 
the jury that is based on confidential commu- 
nications between the defendant and his attor- 
ney, it impinges on the sixth amendment right 
to counsel. Bishop v. Rose, 701 F.2d 1150, 1983 
U.S. App. LEXIS 29851 (6th Cir. Tenn. 1983). 

IRS summons issued to a lawyer and in- 
structing that the lawyer disclose the identity 
of and fee arrangement with certain cash-pay- 
ing clients survived a challenge by the lawyer 
that such information was protected from dis- 
closure by U.S. Const. amends. 5 and 6. United 
States v. Ritchie, 15 F.3d 592, 1994 FED App. 
34P, 1994 U.S. App. LEXIS 1609 (6th Cir. 
1994), cert. denied, 513 U.S. 868, 115 S. Ct. 188, 
130 L. Ed. 2d 121, 1994 U.S. LEXIS 6282 
(1994). 

Petitioner’s contention that trial counsel was 
ineffective for showing the petitioner’s family 
videotape evidence in violation of the attorney- 
client privilege was not an appropriate basis for 
habeas relief because it did not involve an 
alleged violation of the constitution or laws of 
the United States. Williamson v. Raney, 157 F. 


427 


Supp. 2d 880, 2001 U.S. Dist. LEXIS 11803 
(W.D. Tenn. 2001). 


94. —Conflict of Interest. 

To demonstrate a violation of the defendant’s 
sixth amendment right to conflict free counsel, 
an actual conflict, rather than the mere possi- 
bility, must be established, and the conflict 
must adversely affect the lawyer’s perfor- 
mance. State v. Oody, 823 S.W.2d 554, 1991 
Tenn. Crim. App. LEXIS 405 (Tenn. Crim. App. 
1991). 

Until a defendant shows that counsel ac- 
tively represented conflicting interests, defen- 
dant has not established a claim of ineffective 
assistance; the possibility of conflict is insuffi- 
cient to impugn a conviction. McMinnville & M. 
R. Co. v. Huggins, 47 Tenn. 217, 1869 Tenn. 
LEXIS 34 (1869). 

Defendant’s counsel was properly disquali- 
fied where an actual conflict of interest existed 
because counsel was also a part time assistant 
district attorney in the same county where the 
case was being prosecuted, counsel’s dual roles 
in the same county created an actual conflict of 
interest that the state could not be forced to 
waive, and the conflict of interest superseded 
defendant’s right to the counsel of his choosing. 
State v. White, 114 S.W.3d 469, 2003 Tenn. 
LEXIS 828, (Tenn. Sept. 8, 2003). 

Trial court did not abuse its discretion by 
denying defendant’s motions to remove counsel 
due to an alleged conflict of interest because it 
determined that defense counsel did not ac- 
tively represent conflicting interests and there 
was nothing in the record to contradict the trial 
court’s finding; counsel conceded that the only 
information about the victim that defendant 
wanted the jury to hear was that the victim had 
been convicted of tampering with a jury, and 
this evidence was heard by the jury. State v. 
Troglin, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 695 (Tenn. Crim. App. Sept. 14, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
94 (Tenn. Jan. 29, 2007). 

In a sexual battery case, defendant was not 
deprived of the right to retain conflict-free 
counsel where his defense counsel had previ- 
ously represented the complainant’s mother in 
a divorce because it was apparent by the ques- 
tions asked by counsel that he had little recol- 
lection of his representation of the witness, and 
he felt no particular bias in favor of her; more- 
over, defense counsel adequately cross-exam- 
ined both the mother and the complainant. 
State v. Chubb, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 79 (Tenn. Crim. App. Jan. 29, 
2007). 


95. ——Multiple Representation. 

Multiple representation does not violate U.S. 
Const. amend. 6, unless it gives rise to a conflict 
of interest. United States v. Tennyson, 88 
F.R.D. 119, 1980 U.S. Dist. LEXIS 14938 (E.D. 
Tenn. 1980). 
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An attorney who represents codefendants 
whose interests conflict cannot provide the ad- 
equate legal assistance required by U.S. Const. 
amend. 6. United States v. Tennyson, 88 F.R.D. 
119, 1980 U.S. Dist. LEXIS 14938 (E.D. Tenn. 
1980). 

While representation of criminal codefen- 
dants is not a per se violation of sixth amend- 
ment guarantees, simultaneous representation 
of codefendants who have conflicting interests 
does deny the effective assistance of counsel 
required by the constitution. Walker v. Gar- 
rington, 521 F. Supp. 138138, 1981 U.S. Dist. 
LEXIS 14522 (M.D. Tenn. 1981). 

An actual conflict between codefendants rep- 
resented by the same court-appointed attorney 
arises when one defendant wishes to plead 
guilty under an agreement contingent on-accep- 
tance by both defendants, and the other does 
not. Walker v. Garrington, 521 F. Supp. 1313, 
1981 U.S. Dist. LEXIS 14522 (M.D. Tenn. 
1981). 

A codefendant’s counsel has no obligation to 
protect the interests of another defendant. 
State v. Brown, 644 S.W.2d 418, 1982 Tenn. 
Crim. App. LEXIS 398 (Tenn. Crim. App. 1982). 

Joint representation by counsel does not in- 
herently deprive a defendant of effective assis- 
tance of counsel. Kirby v. Dutton, 673 F. Supp. 
1440, 1986 U.S. Dist. LEXIS 19339 (M.D. Tenn. 
1986), affd, 831 F.2d 1280, 1987 U.S. App. 
LEXIS 14283 (6th Cir. Tenn. 1987), affd, Kirby 
v. Dutton, 831 F.2d 1280, 1987 U.S. App. LEXIS 
14283 (6th Cir. Tenn. 1987). 

In order to demonstrate a violation of sixth 
amendment rights due to joint representation 
by counsel, a defendant must establish that an 
actual conflict of interest adversely affected his 
lawyer’s performance; if defendant can show 
that a plausible defense was foreclosed, then he 
has established an actual conflict and, addition- 
ally, if the joint defendants’ interest diverged 
with respect to a material factual or legal issue 
or to a course of action, then a conflict has been 
established. Kirby v. Dutton, 831 F.2d 1280, 
1987 U.S. App. LEXIS 14283 (6th Cir. Tenn. 
1987). 


96. —Pro Se Representation. 

A criminal defendant has a constitutional 
right to the effective assistance of counsel and a 
constitutional right to represent himself; he 
may not be forced to accept the service of 
counsel and, by implication, he must make a 
choice between self-representation and repre- 
sentation by counsel. State v. Burkhart, 541 
S.W.2d 365, 1976 Tenn. LEXIS 542 (Tenn. 
1976). 

A criminal defendant’s pro se trial perfor- 
mance is irrelevant in determining whether he 
knowingly and voluntarily waived his right to 
counsel, and this is true even if a defendant did 
a commendable job and even the most compe- 
tent counsel could have fared no better. State v. 
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Northington, 667 S.W.2d 57, 1984 Tenn. LEXIS 
923 (Tenn. 1984). 

An accused in a criminal case has a constitu- 
tional right to represent himself. State v. Her- 
rod, 754 S.W.2d 627, 1988 Tenn. Crim. App. 
LEXIS 42 (Tenn. Crim. App. 1988). 

There are three essential prerequisites which 
must be present before the right to self-repre- 
sentation becomes absolute: First, the accused 
must assert the right to self-representation 
timely; second, the accused’s request must be 
clear and unequivocal; and third, the accused 
must knowingly and intelligently waive the 
right to the assistance of counsel. State v. 
Herrod, 754 S.W.2d 627, 1988 Tenn. Crim. App. 
LEXIS 42 (Tenn. Crim. App. 1988); Cole v. 
State, 798 S.W.2d 261, 1990 Tenn. Crim. App. 
LEXIS 244 (Tenn. Crim. App. 1990), appeal 
denied, — S.W.2d —, 1990 Tenn. LEXIS 349 
(Tenn. Oct. 1, 1990). 

The reference to “elbow counsel” in State v. 
Burkhart, 541 S.W. 2d 365, 1976 Tenn. LEXIS 
542 (Tenn. 1976) is merely a shorthand form of 
saying that a criminal defendant has the right 
to conduct his own defense and in the process 
can confer with what has also been referred to 
as “standby counsel.” Smith v. State, 757 
S.W.2d 14, 1988 Tenn. Crim. App. LEXIS 333 
(Tenn. Crim. App. 1988). 

The constitutional right to self-representa- 
tion is not applicable to post-conviction pro- 
ceedings. Cole v. State, 798 S.W.2d 261, 1990 
Tenn. Crim. App. LEXIS 244 (Tenn. Crim. App. 
1990), appeal denied, — S.W.2d —, 1990 Tenn. 
LEXIS 349 (Tenn. Oct. 1, 1990); State v. 
Gillespie, 898 S.W.2d 738, 1994 Tenn. Crim. 
App. LEXIS 602 (Tenn. Crim. App. 1994), post- 
conviction relief denied, - S.W.3d -, 1999 Tenn. 
Crim. App. LEXIS 122, (Tenn. Crim. App. 
1999). 

State v. Gillespie, 898 S.W.2d 738, 1994 Tenn. 
Crim. App. LEXIS 602 (Tenn. Crim. App. 1994), 
post-conviction relief denied, - S.W.3d -, 1999 
Tenn. Crim. App. LEXIS 122, (Tenn. Crim. App. 
1999). 

Just as there is the right to the assistance of 
counsel at trial, there is the alternative right to 
self-representation. State v. Gillespie, 898 
S.W.2d 738, 1994 Tenn. Crim. App. LEXIS 602 
(Tenn. Crim. App. 1994), post-conviction relief 
denied, - S.W.3d -, 1999 Tenn. Crim. App. 
LEXIS 122, (Tenn. Crim. App. 1999). 

There is no right to effective assistance of pro 
se counsel; the trial court was under no duty to 
release defendant on bail merely because he 
opted to forego the assistance of a trained 
lawyer capable of investigating the defendant’s 
case, and defendant could not complain about 
the quality of his own or appointed elbow coun- 
sel’s defense. State v. Bradfield, 973 S.W.2d 
937, 1997 Tenn. Crim. App. LEXIS 576 (Tenn. 
Crim. App. 1997), appeal denied, — S.W.3d —, 
2003 Tenn. LEXIS 182 (Tenn. Feb. 24, 2003). 
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Defendant’s right to proceed without the as- 
sistance of counsel was not violated when a 
trial judge appointed standby counsel, and at 
times instructed the defendant to refer to his 
elbow counsel for advice. State v. Bradfield, 973 
S.W.2d 937, 1997 Tenn. Crim. App. LEXIS 576 
(Tenn. Crim. App. 1997), appeal denied, — 
S.W.3d —, 2003 Tenn. LEXIS 182 (Tenn. Feb. 
24, 2003). 

An accused who has intelligently and volun- 
tarily waived the right to counsel and chosen to 
proceed pro se is not constitutionally entitled to 
the assistance of advisory counsel; the appoint- 
ment of such advisory counsel is a matter 
entirely within the discretion of the trial court, 
whose decision on this issue should not be 
overturned in the absence of a clear abuse of 
that discretion. State v. Small, 988 S.W.2d 671, 
1999 Tenn. LEXIS 225 (Tenn. 1999), cert. de- 
nied, 528 U.S. 891, 120S. Ct. 216, 145 L. Ed. 2d 
181, 1999 U.S. LEXIS 6092 (1999). 

Defendant was not permitted self-represen- 
tation where the trial court found that defen- 
dant had not made a knowing, voluntary 
waiver of counsel; there was a lack of a knowing 
and voluntary waiver and an implicit waiver by 
defendant’s actions to delay or disrupt the trial 
proceedings. State v. Davis, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 941 (Tenn. Crim. App. 
Oct. 25, 2004), affd, State v. Davis, 185 S.W.3d 
338, 2006 Tenn. LEXIS 189 (Tenn. 2006). 

Since defendant waived his right to counsel 
when he chose to represent himself, he could 
not argue that he was denied effective assis- 
tance by advisory counsel. State v. Goodwin, 
909 S.W.2d 35, 1995 Tenn. Crim. App. LEXIS 
340 (Tenn. Crim. App. 1995). 

Defendant was not deprived of the right to 
self-representation under U.S. Const. amend. 6 
and Tenn. Const. art. I, § 9, where no waiver of 
the right to counsel under Tenn. R. Crim. P. 
44(a) was filed; defendant made the request in 
an attempt to delay trial a week and a half 
before trial was to start after the case had been 
pending for 14 months; and defendant aban- 
doned any intention to represent himself when 
he did not pursue the issue of self-representa- 
tion after the trial court rejected any notion 
that the defendant should proceed pro se. State 
of Tennessee v. Robert Hood, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1008 (Tenn. Crim. 
App. Sept. 13, 2005). 

Denial of the inmate’s petition for post-con- 
viction relief was appropriate because his right 
to self-representation pursuant to U.S. Const. 
amend. 6 and Tenn. Const. art. I, § 9 was not 
violated since he was capable of filing an appro- 
priate waiver under Tenn. R. Crim. P. 44(a) and 
he did not unequivocally assert his right to 
self-representation. Jones v. State, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 455 (Tenn. 
Crim. App. June 9, 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 870 (Tenn. 2006). 
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Denial of postconviction relief was affirmed 
because the record affirmatively demonstrated 
that defendant’s decision to waive his right to 
counsel and proceed pro se was made know- 
ingly, intelligently and voluntarily; also, as re- 
quired by Tenn. R. Crim. P. 44, the trial court 
reviewed defendant’s background, educational 
level, experience with the legal systems, the 
extent of possible punishment which defendant 
was facing, and the trial court granted defen- 
dant’s request to allow counsel to advise him as 
“elbow counsel” on rules of evidence or proce- 
dure. Akins v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 65 (Tenn. Crim. App. Jan. 
22, 2007), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 468 (Tenn. May 14, 2007). 

Defendant’s conviction for first-degree mur- 
der was appropriate because he did not success- 
fully invoke his right to represent himself at 
trial; thus, his right to self-representation was 
not denied since he never made a clear and 
unequivocal assertion of the right. State v. 
Thompson, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 328 (Tenn. Crim. App. Apr. 25, 2007). 


97. —-—Access to Legal Materials. 

Even though there was no law library in the 
jail where pro se defendant was incarcerated 
and his advisory attorney was not permitted to 
be a carrier of books and materials for defen- 
dant’s benefit, evidence that defendant had 
some sort of access to material was sufficient to 
prove that there was no violation of his right to 
access to court under U.S. Const. amend. 6. 
State v. Goodwin, 909 S.W.2d 35, 1995 Tenn. 
Crim. App. LEXIS 340 (Tenn. Crim. App. 1995). 


98. ——Forfeiture of Right. 

Where a defendant engaged in extremely 
serious misconduct, a finding of forfeiture was 
appropriate even though the defendant was not 
warned of the potential consequences of actions 
or the risks associated with self-representation. 
State v. Carruthers, 35 S.W.3d 516, 2000 Tenn. 
LEXIS 683 (Tenn. 2000), cert. denied, 533 U.S. 
953, 121 S. Ct. 2600, 150 L. Ed. 2d 757, 2001 
U.S. LEXIS 5032 (2001). 


99. ———Capital Offenders. 

Persons charged with capital offenses should 
not be afforded greater latitude to manipulate 
and misuse valuable and treasured constitu- 
tional rights; therefore, where a defendant 
egregiously manipulates the system, a finding 
of forfeiture should be made and such a finding 
will be sustained even if the defendant is 
charged with a capital offense. State v. Carru- 
thers, 35 S.W.3d 516, 2000 Tenn. LEXIS 683 
(Tenn. 2000), cert. denied, 533 U.S. 953, 121 S. 
Ct. 2600, 150 L. Ed. 2d 757, 2001 U.S. LEXIS 
5032 (2001). 


100. —Dual Representation. 
While it may be within the court’s discretion 
to permit both a criminal defendant and his 
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attorney to conduct different phases of the 
defense in a criminal trial, for purposes of 
determining whether there has been a depriva- 
tion of constitutional rights a criminal defen- 
dant cannot logically waive or assert both 
rights; the defendant must make a choice, and 
he should not be permitted to manipulate his 
choice so that he can claim reversible error on 
appeal no matter which alternative he appar- 
ently chose in the trial court. State v. Burkhart, 
541 S.W.2d 365, 1976 Tenn. LEXIS 542 (Tenn. 
1976). 

It is entirely a matter of grace for a defendant 
to both represent himself and have counsel, and 
such privilege should be granted by the trial 
court only in exceptional circumstances. State 
v. Melson, 638 S.W.2d 342, 1982 Tenn. LEXIS 
431 (Tenn. 1982), cert. denied, 459 U.S. 1137, 
103 S. Ct. 770, 74 L. Ed. 2d 983 (1983), cert. 
denied, Melson v. Tennessee, 459 U.S. 1137, 103 
S. Ct. 770, 74 L. Ed. 2d 983 (1983). 

The privilege of dual representation should 
be granted only in exceptional cases when the 
interests of justice require. Before the trial 
court may allow a defendant to participate in 
the defense, the court must determine that the 
defendant: (1) Is not seeking to disrupt orderly 
trial procedure; and (2) Has the intelligence, 
ability and general competence to participate in 
his own defense. Smith v. State, 757 S.W.2d 14, 
1988 Tenn. Crim. App. LEXIS 333 (Tenn. Crim. 
App. 1988). 

Defendant was not denied effective assis- 
tance of counsel because the district court re- 
fused her request for separate counsel where 
the defendant first raised her request on the 
day of trial and the defendant had previously 
been informed of her right to separate counsel 
and had waived that right. United States v. 
Thomas, 74 F.3d 701, 1996 FED App. 32P, 1996 
U.S. App. LEXIS 1069 (6th Cir. 1996), cert. 
denied, 519 U.S. 820, 117 S. Ct. 74, 136 L. Ed. 
2d 33, 1996 U.S. LEXIS 4789 (1996). 


101. —Representation by Nonlawyer. 

Representation by a nonlawyer does not sat- 
isfy the right to counsel as guaranteed by U.S. 
Const. amend. 6. McKeldin v. Rose, 482 F. 
Supp. 1093, 1980 U.S. Dist. LEXIS 9835 (E.D. 
Tenn. 1980), rev'd, 631 F.2d 458, 1980 U.S. App. 
LEXIS 13281 (6th Cir. Tenn. 1980), rev’d on 
other grounds, McKeldin v. Rose, 631 F.2d 458, 
1980 U.S. App. LEXIS 13281 (6th Cir. Tenn. 
1980), cert. denied, 450 U.S. 969, 101 S. Ct. 
1488, 67 L. Ed. 2d 619, 1981 U.S. LEXIS 1144 
(1981), cert. denied, McKeldin v. Rose, 450 U.S. 
969, 101 S. Ct. 1488, 67 L. Ed. 2d 619, 1981 
U.S. LEXIS 1144 (1981). 

The accused has no right to representation by 
a lay person. State v. Sowder, 826 S.W.2d 924, 
1991 Tenn. Crim. App. LEXIS 798 (Tenn. Crim. 
App. 1991), cert. denied, 510 U.S. 883, 114 S. 
Ct. 229, 126 L. Ed. 2d 184, 1993 U.S. LEXIS 
5939 (1993), cert. denied, Sowder v. Tennessee, 
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510 U.S. 883, 114 S. Ct. 229, 126 L. Ed. 2d 184, 
1993 U.S. LEXIS 5939 (1993). 


102. —Attorney Not Properly Licensed. 

Where the state had investigated and de- 
clined to take action in regard to an attorney’s 
license to practice law, and the district court 
properly refused to make an independent deter- 
mination of the status of the license, it could 
not be held that the attorney provided ineffec- 
tive assistance of counsel per se. Blanton v. 
United States, 94 F.3d 227, 1996 FED App. 
282P, 1996 U.S. App. LEXIS 22051 (6th Cir. 
Tenn. 1996). 


103. —Plea Bargains and Guilty Pleas. 

Defendant’s reliance on his counsel’s errone- 
ous assumption regarding the validity of an 
habitual criminal charge when he pled guilty to 
rape charge was insufficient to establish that 
the guilty plea was involuntary or unintelli- 
gent, since defendant admitted the facts of the 
rape case even though such an admission would 
not have been necessary to enter a plea of guilty 
and his plea of guilty was not made at the 
insistence or recommendation of his counsel. 
Clenny v. State, 576 S.W.2d 12, 1978 Tenn. 
Crim. App. LEXIS 336 (Tenn. Crim. App. 1978), 
cert. denied, 441 U.S. 947, 99 S. Ct. 2170, 60 L. 
Ed. 2d 1050, 1979 U.S. LEXIS 1870 (1979), 
cert. denied, Clenny v. Tennessee, 441 U.S. 947, 
99 S. Ct. 2170, 60 L. Ed. 2d 1050, 1979 U.S. 
LEXIS 1870 (1979). 

Where defendant was denied effective assis- 
tance of counsel in considering plea bargain 
offer prior to trial, state was ordered to rein- 
state the original plea offer made to defendant 
as specific performance was the appropriate 
remedy. Turner v. Tennessee, 726 F. Supp. 1113, 
1989 U.S. Dist. LEXIS 15788 (M.D. Tenn. 
1989), on remand from Turner v. Tennessee, 
883 F.2d 38, 1989 U.S. App. LEXIS 12710 (6th 
Cir. 1989), affd, Turner v. Tennessee, 940 F.2d 
1000, 1991 U.S. App. LEXIS 17902 (6th Cir. 
1991), cert. denied, 502 U.S. 1050, 112 S. Ct. 
915, 116 L. Ed. 2d 815, 1992 U.S. LEXIS 256 
(1992), cert. denied, Tennessee v. Turner, 502 
U.S. 1050, 112 S. Ct. 915, 116 L. Ed. 2d 815, 
1992 U.S. LEXIS 256 (1992). 

Where the prosecution was unlikely to gain 
any new insight as to the moral character of the 
defendant, the nature and extent of the crime, 
or the defendant’s suitability for rehabilitation 
at the conclusion of trial that it did not already 
possess from its extended investigation, the 
prosecution could rescind its original plea offer 
only upon overcoming a presumption of vindic- 
tiveness. Turner v. Tennessee, 940 F.2d 1000, 
1991 U.S. App. LEXIS 17902 (6th Cir. 1991), 
cert. denied, 502 U.S. 1050, 112 S. Ct. 915, 116 
L. Ed. 2d 815, 1992 U.S. LEXIS 256 (1992), 
cert. denied, Tennessee v. Turner, 502 U.S. 
1050, 112 S. Ct. 915, 116 L. Ed. 2d 815, 1992 
U.S. LEXIS 256 (1992). 
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Capital murder defendant was not denied 
effective assistance of counsel where counsel, 
for tactical reasons, encouraged defendant to 
enter a plea agreement in which defendant 
waived objection to submission of his exclud- 
able admissions at the guilt stage of the trial, 
since the defendant understood that he would 
not be able to withdraw his plea or otherwise 
contest his guilt, and defendant was not preju- 
diced by such advice since there was no reason- 
able doubt that the jury would have reached 
the same verdict even without the admissions. 
Bates v. State, 973 S.W.2d 615, 1997 Tenn. 
Crim. App. LEXIS 574 (Tenn. Crim. App. 1997), 
rehearing denied, — S.W.2d —, 1997 Tenn. 
Crim. App. LEXIS 680 (Tenn. Crim. App. July 
23, 1997), cert. denied, Bates v. Tennessee, 524 
U.S. 907, 118 S. Ct. 2067, 141 L. Ed. 2d 144, 
1998 U.S. LEXIS 3634 (1998). 

Attorney’s performance in advising defen- 
dant of the risks involved with a trial as op- 
posed to accepting the plea offer did not fall 
below an objective standard of reasonableness 
although the attorney did not advise defendant 
that the court could consider relevant conduct 
to enhance his sentence and that relevant con- 
duct under the federal sentencing guidelines 
includes prior illegal drug activities irrespec- 
tive of convictions for those activities. Jones v. 
United States, 178 F.3d 790, 1999 FED App. 
198A, 1999 U.S. App. LEXIS 10920 (6th Cir. 
Tenn. 1999), cert. denied, 528 U.S. 933, 120 S. 
Ct. 335, 145 L. Ed. 2d 261, 1999 U.S. LEXIS 
6657 (1999). 

Petition failed to state a claim because it was 
devoid of any assertion that but for the alleged 
errors of counsel, petitioner would not have 
pleaded guilty and would have insisted on go- 
ing to trial. Mayes v. United States, 93 F. Supp. 
2d 882, 2000 U.S. Dist. LEXIS 4707 (E.D. Tenn. 
2000). 

In cases where counsel did not convey a plea 
bargain offer to a defendant and a petitioner 
seeks to reinstate (rather than withdraw) a 
plea offer, the petitioner must show that there 
is a reasonable probability that the petitioner 
would have accepted the plea had it been prop- 
erly communicated to the petitioner; such a 
“reasonable probability” is defined as a prob- 
ability sufficient to undermine confidence in the 
outcome of the proceedings. State v. Garrison, 
40 S.W.3d 426, 2000 Tenn. LEXIS 652 (Tenn. 
2000). 

Where defendant learned during jury delib- 
erations that the defendant’s counsel had failed 
to convey a plea bargain offer to the defendant, 
but defendant indicated the offer would not 
have been accepted had defendant been aware 
of it, there was no reasonable probability that 
counsel’s failure to convey the state’s offer af- 
fected the outcome of the plea process. State v. 
Garrison, 40 S.W.3d 426, 2000 Tenn. LEXIS 
652 (Tenn. 2000). 
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In exchange for guilty pleas, defendant re- 
ceived concurrent terms of 15 years for his 
especially aggravated robbery conviction, an 
offense which carried a potential 60 year sen- 
tence, and 3 years for his aggravated burglary 
conviction, and at the post-conviction hearing, 
trial counsel testified that she: (1) Thoroughly 
explained the nature of the crimes for which 
defendant was charged; (2) Read the discovery 
materials to the defendant “verbatim” after he 
refused to accept them; (3) Informed defendant 
that the victim of the especially aggravated 
robbery identified him in a photo line-up, and 
defendant was present at the preliminary hear- 
ing when the victim identified him as the as- 
sailant; and (4) Explained to defendant that the 
law required his sentence for the especially 
aggravated robbery conviction to be served at 
100 percent. There was no proof defendant had 
a diminished mental capacity and, therefore, 
his pleas were knowingly, intelligently, and 
voluntarily entered, and counsel was not inef- 
fective. Simpson v. State, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 706 (Tenn. Crim. App. 
Aug 11, 2004), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 1025 (Tenn. Nov. 15, 2004). 

Failure to inform a defendant of potential 
consequences of deportation does not constitute 
ineffective assistance of counsel under the 
Strickland test, because it has no definite, 
immediate, and largely automatic effect on the 
range of the defendant’s punishment. Bautista 
v. State, 160 S.W.3d 917, 2004 Tenn. Crim. App. 
LEXIS 803 (Tenn. Crim. App. Sept. 21, 2004), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
20 (Tenn. Jan. 18, 2005). 

Defendant's counsel was not ineffective 
where: (1) Counsel adequately informed defen- 
dant that his plea to the court was not subject 
to the state’s earlier offer and his services 
concerning the subpoenaing of witnesses were 
within the range of competence required of 
attorneys in criminal cases; (2) Counsel could 
not have turned any Jencks material over to 
defendant until after the testimony of each 
witness for whom Jencks material would be 
requested; and (3) A conflict of interest did not 
exist that adversely affected the plea negotia- 
tions. Kelly v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 203 (Tenn. Crim. App. Mar. 
4, 2005). 

Denial of postconviction relief was affirmed 
because the petitioner was not denied effective 
assistance of counsel, when the petitioner ex- 
pressly acknowledged that by pleading guilty, 
he was waiving any right to challenge the 
legality of the evidence seized, and the proof 
presented did not preponderate against the 
finding that the petitioner’s pleas of guilty were 
not coerced. Releford v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 281 (Tenn. Crim. 
App. Mar. 28, 2005). 

Post-conviction court accredited the advice 
rendered by trial counsel regarding defendant’s 
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sentence exposure at trial and parole eligibility; 
the record did not preponderate against the 
findings or the conclusion that trial counsel was 
not ineffective in his representation of defen- 
dant where trial counsel discussed the state’s 
plea offer with defendant and he explained to 
defendant that, if he were found guilty of espe- 
cially aggravated robbery, he would be required 
to serve 100% of a sentence between 15 and 25 
years. Worthington v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 283 (Tenn. Crim. App. 
Mar. 28, 2005). 

Post-conviction relief was properly denied in 
a burglary and theft case because counsel was 
not ineffective, as trial counsel testified that he 
did not promise that petitioner would receive a 
particular sentence as a result of his plea, was 
not aware of any mental health problems of 
petitioner, and notified petitioner that he was 
acquainted with several of the victims. State v. 
Hargrove, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 431 (Tenn. Crim. App. May 5, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
765 (Tenn. Sept. 6, 2005). 

Post-conviction relief was properly denied in 
a theft and forgery case because, notwithstand- 
ing a waiver of his argument, petitioner failed 
to prove his guilty pleas were unknowing and 
involuntary due to counsel’s failure to inform 
him that the state was required under T.C.A. 
§ 40-35-202 to give 10-days’ notice of its intent 
to seek an enhanced sentence, as he failed to 
show prejudice because the plea hearing tran- 
script clearly indicated that the trial court 
informed petitioner that he would be entering 
his pleas as a range III offender. Howard v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 511 (Tenn. Crim. App. May 23, 2005). 

Post-conviction relief was properly denied in 
a theft and forgery case because petitioner 
admitted at the post-conviction hearing that he 
received effective assistance of trial counsel, 
indicating only that he was not satisfied with 
the sentences he received. He admitted that he 
understood the plea agreement and knew that 
he faced punishment up to 12 years, and he also 
indicated that he was satisfied with trial coun- 
sel’s explanation of the potential consequences 
of his plea agreement. Howard v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 511 
(Tenn. Crim. App. May 23, 2005). 

Post-conviction relief was properly denied in 
an aggravated sexual battery case because 
counsel was not ineffective, and petitioner’s 
guilty plea was therefore not involuntary, as 
petitioner stated that he understood the plea 
agreement and the significance of the guilty 
plea hearing, that he was entering his guilty 
plea voluntarily, and that he was satisfied with 
counsel’s representation. Carter v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1153 
(Tenn. Crim. App. Nov. 2, 2005), appeal denied, 
— §.W.3d —, 2006 Tenn. LEXIS 131 (Tenn. 
2006). 
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104. —Appellate Counsel. 

When evaluating the effectiveness of appel- 
late counsel, it is not the court’s function to 
“second guess” tactical and strategical choices 
pertaining to defense matters or measure a 
defense attorney’s representation by “20-20 
hindsight.” Cooper v. State, 849 S.W.2d 744, 
1993 Tenn. LEXIS 5 (Tenn. 1993). 

Petitioner was not denied effective assistance 
of counsel on appeal where he alleged that the 
brief submitted in the direct appeal was prima 
facie inadequate because it only addressed two 
issues and did not analyze those issues at 
sufficient length. The determination of which 
issues to present on appeal is a matter which 
addresses itself to the professional judgment 
and sound discretion of appellate counsel and, 
the determination of which issues to raise on 
appeal can be characterized as tactical or stra- 
tegical choices, which should not be “second 
guessed” on appeal, subject, of course, to the 
requisite professional standards. Cooper v. 
State, 849 S.W.2d 744, 1993 Tenn. LEXIS 5 
(Tenn. 1993). 

In post-conviction proceedings alleging the 
ineffective assistance of counsel, the petitioner 
bears the burden of showing both the unreason- 
ableness of the counsel’s performance and the 
actual prejudice resulting from that perfor- 
mance. Campbell v. State, 904 S.W.2d 594, 1995 
Tenn. LEXIS 375 (Tenn. 1995). 

Defendant’s claim that counsel was ineffec- 
tive in failing to file a writ of certiorari with the 
supreme court failed because a prisoner does 
not have a constitutional right to counsel to 
pursue discretionary review from the supreme 
court. Kamen v. United States, 124 F. Supp. 2d 
603, 2000 U.S. Dist. LEXIS 18402 (M.D. Tenn. 
2000). 

Post-conviction relief was properly denied in 
a first degree murder case, because petitioner 
failed to show he received ineffective assistance 
of counsel; in light of the fact that the post- 
conviction court granted petitioner the oppor- 
tunity to file a delayed application for permis- 
sion to appeal to the supreme court, he failed to 
show that he was prejudiced by trial counsel’s 
failure to pursue an appeal or to provide him 
with a copy of his trial transcript. Pierce v. 
State, — S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 722 (Tenn. Crim. App. Aug 20, 2004), 
appeal denied, — S.W.3d —, 2004 Tenn. LEXIS 
1152 (Tenn. Dec. 20, 2004). 

Post-conviction relief was properly denied in 
a case related to murder, burglary, and robbery 
because counsel was not ineffective for failing 
to request a severance, as defendant failed to 
demonstrate that he was entitled to a sever- 
ance. Lane v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 1241 (Tenn. Crim. App. Nov. 
22, 2005), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 548 (Tenn. 2006). 


105. —Post-Conviction Suits. 
Unsupported conclusory allegations in peti- 
tion for post-conviction relief to the effect that 
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defendant’s right to a fair and impartial trial 
was denied because of excessive publicity did 
not require evidentiary hearing prior to dis- 
missal. Monts v. State, 2 Tenn. Crim. App. 586, 
455 S.W.2d 627, 1970 Tenn. Crim. App. LEXIS 
491 (Tenn. Crim. App. 1970). 

The constitutional right to counsel does not 
apply to post-conviction suits. Caruthers v. 
State, 814 S.W.2d 64, 1991 Tenn. Crim. App. 
LEXIS 55 (Tenn. Crim. App. 1991), appeal 
denied, — S.W.2d —, 1991 Tenn. LEXIS 234 
(Tenn. June 10, 1991); Franklin v. Gilless, 870 
F. Supp. 792, 1994 U.S. Dist. LEXIS 17430 
(W.D. Tenn. 1994). 

A claim of ineffective assistance of counsel in 
a prior post-conviction suit is not cognizable in 
a subsequent post-conviction suit. Caruthers v. 
State, 814 S.W.2d 64, 1991 Tenn. Crim. App. 
LEXIS 55 (Tenn. Crim. App. 1991), appeal 
denied, — S.W.2d —, 1991 Tenn. LEXIS 234 
(Tenn. June 10, 1991). 

In order for a petitioner to be granted post- 
convictions relief on the grounds of ineffective 
assistance of counsel, he must establish that 
the advice given or the services rendered were 
not within the range of competence demanded 
of attorneys in criminal cases and that, but for 
his counsel’s deficient performance, the result 
of his trial would have been different. Morgan v. 
State, 847 S.W.2d 538, 1992 Tenn. Crim. App. 
LEXIS 731 (Tenn. Crim. App. 1992). 

When ineffective assistance of appellate 
counsel is an issue in a post-conviction proceed- 
ing, it is first necessary for the trial court to 
conduct an evidentiary hearing in which it 
must make appropriate findings and determine 
the issue; the panel of the original reviewing 
appellate court, if available, then determines 
the merits of the issue based upon the record 
made in the trial court. Cooper v. State, 849 
S.W.2d 744, 1993 Tenn. LEXIS 5 (Tenn. 1998). 

In a post-conviction proceeding based on a 
claim of ineffective assistance of counsel, the 
scope of review in the appellate court should be 
that the findings of fact of the trial judge are 
conclusive on appeal unless the evidence pre- 
ponderates against the judgment. Cooper v. 
State, 849 S.W.2d 744, 1993 Tenn. LEXIS 5 
(Tenn. 1993). 

Prevailing on a post-conviction claim of inef- 
fective assistance of appellate counsel requires 
showing: (1) That counsel made errors so seri- 
ous that counsel was not functioning as “coun- 
sel” guaranteed the defendant by U.S. Const. 
amend. 6; and (2) That the deficient perfor- 
mance prejudiced the defense. Unless the de- 
fendant makes both showings, it cannot be said 
that the conviction or sentence resulted from a 
breakdown in the adversary process that ren- 
ders the result unreliable. Cooper v. State, 849 
S.W.2d 744, 1993 Tenn. LEXIS 5 (Tenn. 1993). 

Where petition for post-conviction relief 
failed to allege a colorable claim for relief based 
on alleged ineffective assistance of trial coun- 
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sel, petitioner was not entitled to appointment 
of post-conviction counsel nor to an evidentiary 
hearing. Pewitt v. State, 1 S.W.3d 674, 1999 
Tenn. Crim. App. LEXIS 180 (Tenn. Crim. App. 
1999). 

Although it is well established that a peti- 
tioner does not have a constitutional right to be 
represented by counsel in a post-conviction 
case, the legislature has afforded a statutory 
right to counsel in post-conviction cases in 
T.C.A. § 40-30-207(b)(1). Leslie v. State, 36 
S.W.3d 34, 2000 Tenn. LEXIS 716 (Tenn. 2000), 
rehearing denied, — S.W.3d —,2001 Tenn. 
LEXIS 96 (Tenn. Jan. 30, 2001). 

As there is no constitutional right to effective 
post-conviction counsel, ineffectiveness of that 
counsel as constituting cause for a procedural 
default has not been recognized. Black v. Bell, 
181 F. Supp. 2d 832, 2001 U.S. Dist. LEXIS 
22680 (M.D. Tenn. 2001). 

Irrespective of whether disclosure of an infor- 
mant’s identity is constitutionally mandated at 
trial, there is no constitutional requirement of 
disclosure for purposes of litigating a post- 
conviction claim. House v. State, 44 S.W.3d 508, 
2001 Tenn. LEXIS 419 (Tenn. 2001). 

Post-conviction relief was properly denied in 
a first degree murder case, because counsel’s 
decision not to call truck stop witnesses was 
supported by logic and reason, in that some 
witnesses from the truck stop were called and 
clearly supported a premeditated act as op- 
posed to a heat of passion type situation. Addi- 
tionally, petitioner failed to show prejudice, as 
he neither named the potential witnesses nor 
presented their testimony at an evidentiary 
hearing. Pierce v. State, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 722 (Tenn. Crim. App. 
Aug 20, 2004), appeal denied, — S.W.3d —, 
2004 Tenn. LEXIS 1152 (Tenn. Dec. 20, 2004). 

Post-conviction relief was properly denied in 
an aggravated sexual battery case, because 
trial counsel’s cross-examination of the victim, 
based upon a defense theory that the victim 
was not truthful and that portions of her testi- 
mony were inconsistent with her prior state- 
ments and other evidence, was not below the 
range of professional assistance. Walsh v. State, 
— §.W.3d —, 2004 Tenn. Crim. App. LEXIS 752 
(Tenn. Crim. App. Aug 23, 2004), rev’d, 166 
S.W.3d 641, 2005 Tenn. LEXIS 581 (Tenn. June 
24, 2005). 

Post-conviction relief was properly denied in 
an aggravated sexual battery case; although 
trial counsel incorrectly assumed that a labori- 
ous cross-examination of a department of child 
services witness concerning differences be- 
tween a transcript and tape of the witness’ 
interview with the victim would not lead to 
admission of tape, its admission was not suffi- 
ciently damaging to deprive defendant of a 
reliable result, because the victim testified to 
uncharged sexual conduct that was referenced, 
and counsel’s strategy was partially successful. 
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Walsh v. State, — S.W.3d —, 2004 Tenn. Crim. 
App. LEXIS 752 (Tenn. Crim. App. Aug 23, 
2004), rev'd, 166 S.W.3d 641, 2005 Tenn. LEXIS 
581 (Tenn. June 24, 2005). 

Trial court erred in granting petitioner post- 
conviction relief, because he failed to show that 
he was prejudiced from counsel’s deficient rep- 
resentation in failing to request a hearing con- 
cerning the admissibility of his prior convic- 
tions, as the jury was shown a videotape of a 
drug transaction in which petitioner was 
clearly visible, and the jury would be capable of 
determining whether petitioner was involved 
in the transaction even without his testimony. 
Osborne v. State, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 737 (Tenn. Crim. App. Aug 
31, 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 79 (Tenn. Jan. 24, 2005). 

Trial court erred in granting petitioner post- 
conviction relief, because counsel’s actions in 
failing to ask for an instruction on facilitation 
did not amount to deficient representation, be- 
cause a reasonable mind could not conclude 
that petitioner lacked the intent to promote, 
assist in, or benefit from the sale of a controlled 
substance, as a portion of a videotape showed 
petitioner placing cocaine on scales when an 
agent asked for more cocaine. Osborne v. State, 
— §.W.3d —, 2004 Tenn. Crim. App. LEXIS 737 
(Tenn. Crim. App. Aug 31, 2004), appeal denied, 
— §.W.3d —, 2005 Tenn. LEXIS 79 (Tenn. Jan. 
24, 2005). 

Denial of defendant’s petition for post-convic- 
tion relief was proper, where defendant had not 
shown that she would have eschewed the plea 
offer and opted for trial had she known about 
the prospect, however faint, of community cor- 
rections placement; therefore, defendant failed 
to carry her burden in establishing ineffective 
assistance of counsel. Shaw v. State, — S.W.3d 
—, 2004 Tenn. Crim. App. LEXIS 796 (Tenn. 
Crim. App. Sept. 17, 2004). 

Post-conviction relief was properly denied in 
a case where defendant pled guilty to theft over 
$1,000; although both of petitioner’s attorneys 
were aware of the fact that petitioner was a 
resident alien, and they failed to discuss poten- 
tial deportation issues with him, the failure to 
discuss potential deportation ramifications 
from his conviction did not render their perfor- 
mance as petitioner’s counsel deficient. Bau- 
tista v. State, 160 S.W.3d 917, 2004 Tenn. Crim. 
App. LEXIS 803 (Tenn. Crim. App. Sept. 21, 
2004), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 20 (Tenn. Jan. 18, 2005). 

In a robbery case, petitioner failed to show 
that his counsel was ineffective for failing to 
request a pre-trial voice line-up because peti- 
tioner failed to show that the result of his trial 
would have been different if a witness identified 
his voice before trial instead of at trial, as the 
victim also identified petitioner, and both the 
witness and victim knew who petitioner was 
because he frequently visited his girlfriend at 
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the apartments where the incident occurred; 
therefore, post-conviction relief was properly 
denied. Mabry v. State, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 817 (Tenn. Crim. App. 
Sept. 24, 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 198 (Tenn. Feb. 28, 2005). 

In a robbery case, petitioner failed to show 
that his counsel was ineffective regarding the 
victim’s prior inconsistent statements, because 
counsel thoroughly and ably cross-examined 
the victim about his prior inconsistent state- 
ments, and the appellate court would not sec- 
ond guess counsel’s trial strategy or tactics; 
therefore, post-conviction relief was properly 
denied. Mabry v. State, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 817 (Tenn. Crim. App. 
Sept. 24, 2004), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 198 (Tenn. Feb. 28, 2005). 

In a robbery case, petitioner failed to show 
that his counsel was ineffective for failing to 
subpoena the police officer who took the vic- 
tim’s initial statement to testify at trial, be- 
cause petitioner did not produce the police 
officer at the post-conviction hearing, and there 
was no proof as to the testimony the witness 
would have offered; therefore, post-conviction 
relief was properly denied. Mabry v. State, — 
S.W.3d —, 2004 Tenn. Crim. App. LEXIS 817 
(Tenn. Crim. App. Sept. 24, 2004), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 198 
(Tenn. Feb. 28, 2005). 

Petitioner was not denied due process by his 
post-conviction counsel’s failure to either with- 
draw as counsel or file an application for per- 
mission to appeal after the court of criminal 
appeals upheld the trial court’s denial of post- 
conviction relief. All that due process requires 
during post-convictions procedures is a mean- 
ingful opportunity to be heard and petitioner 
was afforded a full evidentiary hearing and full 
review in his first post-conviction appeal. 
Stokes v. State, 146 S.W.3d 56, 2004 Tenn. 
LEXIS 829 (Tenn. 2004), appeal denied, — 
S.W.3d —, 2004 Tenn. LEXIS 878 (Tenn. Oct. 
11, 2004). 

Petitioner’s request for post-conviction relief 
from his conviction for the murder of his wife 
and the death sentence imposed based on the 
jury’s finding of the heinous, atrocious or cruel 
aggravating circumstance was properly dis- 
missed because petitioner failed to establish a 
violation of his constitutional right to effective 
assistance of counsel under U.S. Const. amend. 
6 and Tenn. Const. art. I, § 9. Under T.C.A. 
§ 40-30-103, post-conviction relief is only war- 
ranted when a petitioner establishes that his or 
her conviction is void or voidable because of an 
abridgement of a constitutional right. Hall v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 3 (Tenn. Crim. App. Jan. 5, 2005), ap- 
peal denied, — S.W.3d —, 2005 Tenn. LEXIS 
590 (Tenn. June 20, 2005). 

Petitioner was properly denied post-convic- 
tion relief in a burglary and robbery case be- 
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cause his trial counsel was not ineffective; de- 
spite a short one-week time period that counsel 
had to prepare for trial, counsel filed a motion 
to suppress a photographic lineup, met with 
petitioner and witnesses, and prepared for 
trial. Burl v. State, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 1139 (Tenn. Crim. App. Dec. 
23, 2004), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 407 (Tenn. May 2, 2005). 
Petitioner was properly denied post-convic- 
tion relief in an aggravated assault case be- 
cause he received effective assistance of coun- 
sel, as counsel testified that she met with 
petitioner and reviewed his guilty plea paper- 
work and his rights if he wished to go to trial, 
and she spoke to her supervisor about petition- 
er’s expressed desire to accept a 10-year sen- 
tence, and she felt assured that petitioner was 
sufficiently intelligent and competent to under- 
stand his circumstances. Derrick Taylor v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 34 (Tenn. Crim. App. Jan. 11, 2005). 
Post-conviction relief was properly denied in 
a case related to robbery, burglary, and assault 
because trial counsels were not deficient in 
their representation regarding raising the is- 
sue of petitioner’s mental competency at his 
sentencing hearing, as both trial and substitute 
trial counsel testified that petitioner never in- 
formed them of his alleged inability to read, 
that he was able to communicate effectively 
with them, and that they concluded that his 
mental problems did not rise to the level of a 
defense. Oliver v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 190 (Tenn. Crim. App. 
Mar. 3, 2005), appeal denied, — S.W.3d —, 2005 
Tenn. LEXIS 514 (Tenn. May 23, 2005). 
Post-conviction relief was properly denied in 
a case related to robbery, burglary, and assault 
because trial counsels were not deficient in 
their representation regarding explaining the 
consequences of petitioner’s guilty pleas, as the 
record established that petitioner was fully 
informed of the nature and consequences of the 
plea agreement and that he had the plea form 
read aloud to him before he entered his pleas. 
Oliver v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 190 (Tenn. Crim. App. Mar. 3, 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 514 (Tenn. May 23, 2005). 
Post-conviction relief was properly denied in 
a murder case because counsel was not ineffec- 
tive in establishing a sufficient attorney-client 
relationship prior to trial, as petitioner pre- 
sented counsel with several motions and issues 
he wanted to raise and they talked about each 
of them, and petitioner admitted that counsel 
informed him of the charges and evidence and 
also that he received a copy of the preliminary 
hearing tape and a copy of the statement that 
he made to police. Jefferson v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 200 (Tenn. 
Crim. App. Mar. 4, 2005), appeal denied, — 
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S.W.3d —, 2005 Tenn. LEXIS 882 (Tenn. Oct. 
17, 2005). 

Post-conviction relief was properly denied in 
a murder case because counsel was not ineffec- 
tive in investigating petitioner’s case prior to 
trial, as counsel had open discovery with the 
prosecutor, interviewed witnesses, and sought 
a mental evaluation of petitioner. Jefferson v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 200 (Tenn. Crim. App. Mar. 4, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
882 (Tenn. Oct. 17, 2005). 

Post-conviction relief was properly denied in 
a murder case because counsel was not ineffec- 
tive, as the appellate court would not second 
guess counsel’s trial strategy in deciding not to 
vigorously cross-examine a fingerprint expert, 
based on his belief that he did not think he 
could discredit the expert and the fact that he 
wanted the jury to get the impression that the 
testimony was not important evidence. Jeffer- 
son v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 200 (Tenn. Crim. App. Mar. 4, 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 882 (Tenn. Oct. 17, 2005). 

Post-conviction relief was properly denied in 
a case related to murder because counsel was 
not ineffective for failing to request a mental 
evaluation; while petitioner claimed a dimin- 
ished capacity, the testimony of the witnesses 
for the state suggested otherwise. Ledford v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 268 (Tenn. Crim. App. Mar. 24, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
691 (Tenn. Aug. 22, 2005). 

Post-conviction relief was properly denied in 
a case related to murder because petitioner 
failed to establish that his counsel was ineffec- 
tive by failing to fully advise him of his alter- 
native courses of action, including a strategy 
that he was simply an accessory to the crime, as 
the forensic evidence that petitioner was in- 
volved in the abduction of the victim negated 
‘any potential defense that he was involved in 
the crimes only after their commission, and the 
record also established that counsel went over 
the plea agreement with petitioner “word for 
word.” Ledford v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 268 (Tenn. Crim. App. 
Mar. 24, 2005), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 691 (Tenn. Aug. 22, 2005). 

Post-conviction relief was properly denied in 
a case related to murder because counsel was 
not ineffective regarding whether petitioner’s 
guilty pleas were knowing and voluntary, as 
petitioner was properly advised by his counsel 
as to the consequences of his guilty plea, and 
the record established that counsel made every 
effort to ensure petitioner understood his right 
to trial, the nature of the charges against him, 
and the potential for punishment. Ledford v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 268 (Tenn. Crim. App. Mar. 24, 2005), 
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appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
691 (Tenn. Aug. 22, 2005). 

Post-conviction relief was properly denied in 
a case where petitioner pled guilty to sexual 
battery, aggravated burglary, public intoxica- 
tion, and misdemeanor evading arrest because 
trial counsel was not ineffective, as counsel had 
explored a possible insanity defense, counsel 
had consulted with petitioner on several occa- 
sions and had represented him during a pre- 
liminary hearing, and petitioner failed to 
present potential alibi witnesses at the eviden- 
tiary hearing. Haynes v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 693 (Tenn. Crim. 
App. July 8, 2005). 

Post-conviction relief was properly denied in 
a case where petitioner had been convicted of 
especially aggravated kidnapping, aggravated 
robbery, misdemeanor theft, and aggravated 
rape because counsel was not ineffective, as 
petitioner conceded in his brief that testimony 
provided at the post-conviction hearing regard- 
ing counsel’s fact investigation was largely un- 
rebutted, and the trial transcript revealed that 
trial counsel raised the issue of consent on at 
least two occasions. Davis v. State, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 704 (Tenn. 
Crim. App. July 14, 2005), appeal denied, — 
S.W.3d —, 2005 Tenn. LEXIS 1181 (Tenn. 
2005). 

In a case where petitioner had been convicted 
of especially aggravated kidnapping, aggra- 
vated robbery, misdemeanor theft, and aggra- 
vated rape, although counsel admitted telling 
petitioner he would be “stupid” if he testified, 
petitioner admitted that he had the ultimate 
choice on whether he would testify; therefore, 
counsel was not ineffective and post-conviction 
relief was properly denied. Davis v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 704 
(Tenn. Crim. App. July 14, 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 1181 
(Tenn. 2005). 

Petitioner was properly denied post-convic- 
tion in a case related to robbery and false 
imprisonment because counsel was not ineffec- 
tive, as counsel effectively communicated with 
petitioner regarding the filing of a motion to 
suppress, and after giving petitioner ample 
time to review both the discovery packet and 
the plea offer, petitioner opted to accept the 
plea and not proceed to trial; therefore, counsel 
did not set a motion hearing. Henson v. State, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 772 
(Tenn. Crim. App. July 27, 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 1207 
(Tenn. 2005). 

Petitioner was properly denied post-convic- 
tion relief in a murder case because counsel was 
not ineffective, as counsel discovered a wit- 
ness’s true identity within the course of her 
investigation and attempted to impeach her 
with prior convictions and her false self-identi- 
fication to police, the appellate court failed to 
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see what benefit would have resulted to peti- 
tioner had counsel discovered the witness’s 
misrepresentation earlier, and counsel met 
with petitioner at least eight times in jail and 
more than eight times in court. Johnson v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 773 (Tenn. Crim. App. July 27, 2005). 

Petitioner was properly denied post-convic- 
tion relief in a case related to burglary, vandal- 
ism, and theft because counsel was not ineffec- 
tive regarding trial preparation, as counsel 
conferred with petitioner adequately, spent ap- 
proximately 60 hours out-of-court preparing for 
petitioner’s case, spoke to several witnesses, 
and discussed all pertinent points of the de- 
fense with petitioner. Baldon v. State, —S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 929 (Tenn. 
Crim. App. Aug. 24, 2005). 

Petitioner was properly denied post-convic- 
tion relief in a case related to burglary, vandal- 
ism, and theft because counsel was not ineffec- 
tive, as counsel was clear that a surveillance 
tape was incriminating and detrimental to the 
defense because petitioner was easily identifi- 
able as the perpetrator; regarding cross-exami- 
nation of the state’s witnesses, counsel per- 
formed above the required standards both 
before and during trial, and counsel conferred 
with petitioner on all pertinent points of the 
defense. Baldon v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 929 (Tenn. Crim. App. 
Aug. 24, 2005). 

Post-conviction relief was properly denied in 
a case related to burglary and theft because 
counsel was not ineffective, as petitioner’s trial 
attorney testified that she received discovery in 
the case and discussed the case with petitioner 
four times in person and once or twice over the 
telephone. Van Tucker v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1036 (Tenn. 
Crim. App. Sept. 6, 2005). 

Post-conviction relief was properly denied in 
a robbery case because appellant did not re- 
ceive ineffective assistance of counsel, as appel- 
lant offered no explanation as to how additional 
meetings, further investigation, additional wit- 
ness interviews, and further strategy develop- 
ment would have changed his decision to plead 
guilty. Garrett v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1037 (Tenn. Crim. 
App. Sept. 22, 2005). 

Post-conviction relief was properly denied in 
a case related to murder, burglary, and robbery 
because counsel was not ineffective regarding 
suppression issues, as the record contained no 
proof of a photographic spread defendant con- 
tended counsel should have moved to suppress, 
and defendant failed to prove that counsel had 
a valid basis for moving to suppress a beeper 
seized in conjunction with his arrest. Lane v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1241 (Tenn. Crim. App. Nov. 22, 2005), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
548 (Tenn. 2006). 
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Post-conviction relief was properly denied in 
a case related to murder, burglary, and robbery 
because counsel was not ineffective regarding 
jury instructions, as the record on appeal did 
not contain a copy of the allegedly inaccurate 
jury instructions. Lane v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1241 (Tenn. 
Crim. App. Nov. 22, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 548 (Tenn. 2006). 
Post-conviction relief was properly denied in 
a case related to murder, burglary, and robbery 
because counsel was not ineffective regarding 
evidentiary decisions, as notarized statements 
of defendant’s co-defendants that defendant 
contended should have been admitted were not 
admitted into evidence at the post-conviction 
hearing, and there was no merit to the allega- 
tion that counsel should have adequately ob- 
jected to the introduction of a note because the 
note was provided in sufficient time to permit 
counsel to obtain an order for a handwriting 
expert. Lane v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 1241 (Tenn. Crim. App. Nov. 
22, 2005), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 548 (Tenn. 2006). 
Post-conviction relief was properly denied in 
a case related to murder, burglary, and robbery 
because counsel was not ineffective regarding 
witnesses, as defendant failed to demonstrate 
how a voice line-up procedure to test the accu- 
racy of one witness would have benefitted him 
at trial, defendant failed to demonstrate any 
prejudice resulting from an alleged deficiency 
of counsel’s cross-examination of two witnesses, 
and defendant failed to establish what his ar- 
resting officer would have stated had he been 
called to testify. Lane v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1241 (Tenn. 
Crim. App. Nov. 22, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 548 (Tenn. 2006). 
Post-conviction relief was properly denied in 
a domestic assault case because counsel was 
not ineffective for failing to engage in a prelimi- 
nary hearing before petitioner’s plea was en- 
tered, as trial counsel met with petitioner mul-: 
tiple times, attempted to develop a defense 
strategy, but petitioner could not produce any 
evidence to support the strategies, counsel ex- 
plained the charges to petitioner, his rights, 
and the consequences of pleading guilty, and 
petitioner conceded that he could not show how 
he was prejudiced. Smith v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1253 (Tenn. 
Crim. App. Dec. 8, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 384 (Tenn. 2006). 
Post-conviction relief was properly denied in 
a rape case because counsel was not ineffective 
regarding trial preparation and investigation, 
as trial counsel’s testimony established that he 
spent extensive time in his investigation and 
preparation for the case, which included filing 
appropriate motions, reviewing discovery, and 
fully discussing the case with petitioner both in 
person and over the telephone. Smith v. State, 
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— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 
1275 (Tenn. Crim. App. Dec. 14, 2005), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 367 
(Tenn. 2006). 

Court rejected defendant’s claim that the 
trial court erred by enhancing his sentence 
based on facts not reflected in the jury verdict 
or admitted by him in violation of his right to a 
jury trial as provided in the United States 
supreme court decision in Blakely v. Washing- 
ton, 542 U.S. 296, 1245S. Ct. 2531, 159 L. Ed. 2d 
403, 2004 U.S. LEXIS 4573 (2004); the Tennes- 
see supreme court has considered the applica- 
bility of the Blakely decision to Tennessee’s 
sentencing scheme and concluded that Tennes- 
see’s sentencing structure did not violate a 
criminal defendant’s sixth amendment right to 
a jury trial. State v. Morris, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 1028 (Tenn. Crim. 
App. Sept. 7, 2005). 

Post-conviction relief was properly denied in 
a case related to murder, theft, and forgery 
because trial counsel was not ineffective, as 
counsel’s testimony established that he met 
with petitioner on a number of different occa- 
sions, that he thoroughly prepared for and 
investigated the case, and that he fully in- 
formed petitioner of the consequences of his 
plea agreement. Roysden v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1186 (Tenn. 
Crim. App. Nov. 16, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 232 (Tenn. 2006). 

Post-conviction relief was properly denied in 
a case related to identity theft and forgery, 
because, although petitioner waived his ineffec- 
tive assistance of counsel argument, counsel 
nevertheless adequately advised petitioner of 
the terms and conditions of his plea agreement 
offer; if petitioner had elected to proceed with 
his trial, he could have received an effective 
78-year sentence, as opposed to the effective 
12-year sentence he received as a result of the 
plea agreement. Wofford v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1254 (Tenn. 
Crim. App. Dec. 8, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 375 (Tenn. 2006). 

Denial of post-conviction relief was upheld in 
an aggravated child abuse and neglect case 
because counsel’s alleged failure to investigate 
the temperature on the night in question did 
not undermine confidence in the outcome of 
petitioner’s trial, as it was abundantly clear 
that petitioner subjected her baby to abuse and 
neglect by leaving her outside overnight, re- 
gardless of the temperature. Wooster v. State, 
— $.W.3d —, 2005 Tenn. Crim. App. LEXIS 
1262 (Tenn. Crim. App. Dec. 12, 2005), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 403 
(Tenn. 2006). 

Post-conviction relief was properly denied in 
an aggravated assault case because counsel 
was not ineffective regarding trial preparation, 
as trial counsel reviewed the medical and men- 
tal health background of petitioner, and did not 
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feel that there was a scientific basis for proceed- 
ing with an insanity defense. Additionally, trial 
counsel testified that he spoke with the peti- 
tioner’s mother several times in preparation for 
trial and did not feel that her testimony would 
be beneficial. Beckham v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1159 (Tenn. 
Crim. App. Nov. 2, 2005). 

Post-conviction relief was properly denied in 
a case related to burglary and theft because 
petitioner’s guilty pleas were not involuntary 
due to ineffective assistance of counsel, as coun- 
sel told petitioner what he would be risking if 
he went to trial, that he would be classified as a 
Range II offender, and that he would have to 
serve the sentences in the two cases consecu- 
tively; counsel also testified that she read the 
guilty plea forms to petitioner and went over 
the forms with him. Van Tucker v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1036 
(Tenn. Crim. App. Sept. 6, 2005). 

Post-conviction relief was properly denied in 
a case related to rape of a child and aggravated 
sexual battery because counsel was not ineffec- 
tive, as counsel effectively communicated the 
consequences of petitioner’s plea to him, includ- 
ing his effective sentence of 13 and one-half 
years; counsel reviewed the plea petition with 
petitioner, and during the plea colloquy, peti- 
tioner indicated that counsel had done every- 
thing he asked of her and had answered all 
questions to his satisfaction. Overstreet v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1287 (Tenn. Crim. App. Dec. 20, 2005). 

Post-conviction relief was properly denied in 
a case related to rape and robbery because 
counsel was not ineffective regarding raising 
available defenses, as counsel fully explored all 
of petitioner’s potentially meritorious defenses, 
he used all of the information provided by 
petitioner in order to develop an effective trial 
strategy, and he pursued petitioner’s requested 
defense, that petitioner did not commit the 
crime, in a highly proficient manner. Jackson v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 218 (Tenn. Crim. App. Mar. 9, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
773 (Tenn. 2006). 

Post-conviction relief was properly denied in 
a case related to rape and robbery because 
counsel was not ineffective regarding ad- 
equately investigating the case and interview- 
ing a witness, as counsel testified that he made 
considerable efforts to locate and speak with 
the witness, and, at his post-conviction hearing, 
petitioner failed to produce the witness, did not 
present any testimony or affidavits from this 
witness, and provided no evidence to describe 
the testimony that he expected to receive from 
the witness. Jackson v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 218 (Tenn. Crim. 
App. Mar. 9, 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 773 (Tenn. 2006). 
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Post-conviction relief was properly denied in 
a case related to rape and robbery because 
counsel was not ineffective for failing to sub- 
poena either the records or a records custodian 
from two hospitals, as the only proof of sexual 
penetration in the case was the victim’s testi- 
mony, and the victim did not seek medical 
attention after the attack; thus, the introduc- 
tion of any evidence from the records at the 
hospitals would not necessarily have contra- 
dicted the victim’s testimony. Jackson v. State, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 218 
(Tenn. Crim. App. Mar. 9, 2006), appeal denied, 
— §.W.3d —, 2006 Tenn. LEXIS 773 (Tenn. 
2006). 

Where defendant was convicted of attempted 
first degree murder post-conviction relief was 
properly denied; petitioner failed to establish 
that counsel was ineffective because he failed to 
call at the post-conviction hearing any of the 
witnesses he claimed would have _ been 
revcealed by proper investigation by his attor- 
ney, and the record was sufficient to support the 
trial court’s finding that the attorney’s perfor- 
mance was not constitutionally deficient. Jack- 
son v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 269 (Tenn. Crim. App. Mar. 28, 
2006). 

Post-conviction relief was properly denied in 
a felony murder and attempted especially ag- 
gravated robbery case because counsel was not 
ineffective, as it was clear that trial counsel 
made a strategic decision not to request a lesser 
included facilitation charge because the theory 
of the defense was that defendant was not at 
the scene and did not commit the murder. 
Cureton v. State, — S.W3d —, 2006 Tenn. 
Crim. App. LEXIS 693 (Tenn. Crim. App. Sept. 
14, 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 1161 (Tenn. Dec. 18, 2006). 

Post-conviction relief was properly denied in 
a felony murder and attempted especially ag- 
gravated robbery case because counsel was not 
ineffective in failing to enter a letter of an 
individual confessing to the crime into evi- 
dence, as it was clear from the record that trial 
testimony established the pertinent informa- 
tion contained in the letter, including the indi- 
vidual’s admission to the crime. Cureton v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 693 (Tenn. Crim. App. Sept. 14, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
1161 (Tenn. Dec. 18, 2006). 

Defendant was properly denied post-convic- 
tion relief in a second degree murder case 


because counsel was not ineffective, as counsel | 


was an experienced attorney who inquired ap- 
propriately regarding his concerns about peti- 
tioner’s demeanor and received no report from 
either petitioner or his mother that petitioner 
was impaired during the trial due to drugs or 
alcohol, and counsel had no reason to believe 
that petitioner was misusing his prescription 
medication as had been reported post-trial by 
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both petitioner and his mother. Smith v. State, 
— §.W.3d —, 2007 Tenn. Crim. App. LEXIS 149 
(Tenn. Crim. App. Feb. 16, 2007). 


106. —Prisoners. 

States are under no federal constitutional 
duty to provide counsel for indigents in all 
parole revocation cases; this is a matter within 
the discretion of state parole board. Young v. 
State, 539 S.W.2d 850, 1976 Tenn. Crim. App. 
LEXIS 389 (Tenn. Crim. App. 1976). 

Prisoner in another state has no constitu- 
tional right to counsel in the early stages of a 
proceeding to obtain temporary custody under 
the interstate compact on detainers. State v. 
Tyson, 603 S.W.2d 748, 1980 Tenn. Crim. App. 
LEXIS 288 (Tenn. Crim. App. 1980). 

Mere opening of prisoner’s mail was not a 
denial of effective assistance of counsel. Bel- 
lamy v. Bradley, 729 F.2d 416, 1984 U.S. App. 
LEXIS 24662 (6th Cir. 1984), cert. denied, 469 
U.S. 845, 105 S. Ct. 156, 83 L. Ed. 2d 93, 1984 
U.S. LEXIS 3443 (1984), cert. denied, Bellamy 
v. Bradley, 469 U.S. 845, 105 S. Ct. 156, 83 L. 
Ed. 2d 93, 1984 U.S. LEXIS 3443 (1984). 

Coinless telephone system and policies at 
correctional institutions found not to impair 
right to counsel. Wooden v. Norris, 637 F. Supp. 
543, 1986 U.S. Dist. LEXIS 25211 (M.D. Tenn. 
1986). 

The availability of counsel during defen- 
dant’s period of pre-trial confinement, coupled 
with the jailers’ unrebutted assertion that they 
provided inmates with legal materials upon 
request, defeated defendant’s access to court’s 
claim. Martucci v. Johnson, 944 F.2d 291, 1991 
U.S. App. LEXIS 21480 (6th Cir. 1991). 


107. —Civil Trials. 

Constitutional right to counsel in criminal 
cases as guaranteed by the state and federal 
constitutions does not apply to a habeas corpus 
proceeding which is a civil proceeding. State ex 
rel. Hall v. Meadows, 215 Tenn. 668, 389 S.W.2d 
256, 1965 Tenn. LEXIS 673 (Tenn. Apr. 7, 
1965); State ex rel. Wood v. Johnson, 216 Tenn. 
531, 393 S.W.2d 135, 1965 Tenn. LEXIS 662 
(1965). 

There is no absolute right to counsel in a civil 
trial. Barish v. Metropolitan Gov’t, 627 S.W.2d 
953, 1981 Tenn. App. LEXIS 572 (Tenn. Ct. 
App. 1981). 

The sixth amendment right to counsel is 
limited by its terms to criminal prosecutions; 
there is no absolute right to counsel in a civil 
trial. In re Rockwell, 673 S.W.2d 512, 1983 
Tenn. App. LEXIS 687 (Tenn. Ct. App. 1983). 

Assistance of counsel provided by U.S. Const. 
amend. 6 pertains to criminal matters and not 
to civil matters. Coakley v. Daniels, 840 S.W.2d 
367, 1992 Tenn. App. LEXIS 217 (Tenn. Ct. 
App. 1992). 

The right to counsel does not apply to civil 
forfeiture proceedings. United States v. 
$100,375.00 in U.S. Currency, 70 F.3d 438, 1995 
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FED App. 338P, 1995 U.S. App. LEXIS 33107 
(6th Cir. 1995). 

In civil cases, relief may not be premised 
upon the theory of ineffective assistance of 
counsel, however, there are cases where the 
facts are so egregious that justice may require 
some relief. Thornburgh v. Thornburgh, 937 
S.W.2d 925, 1996 Tenn. App. LEXIS 419 (Tenn. 
Ct. App. 1996), appeal denied, — S.W.2d —, 
1996 Tenn. LEXIS 828 (Tenn. Nov. 25, 1996). 

Inmate did not have the right to counsel in a 
civil case alleging wrongful death that arose 
from a murder. Bell v. Todd, 206 S.W.3d 86, 
2005 Tenn. App. LEXIS 583 (Tenn. Ct. App. 
2005), rehearing denied, — S.W.3d —, 2005 
Tenn. App. LEXIS 613 (Tenn. Ct. App. Sept. 26, 
2005), appeal denied, Cit Bell v. Todd, — S.W.3d 
—, 2006 Tenn. LEXIS 214 (tenn. 2006). 


108. —Procedure for Relief. 

Petitioner’s claim that he received ineffective 
assistance of counsel in connection with his 
guilty plea was not an appropriate ground for 


Collateral References. Accused’s right to 
represent himself in state criminal proceeding 
— modern state cases. 98 A.L.R.3d 13. 

Adequacy of defense counsel’s representation 
of criminal client-conduct at trial regarding 
issues of insanity. 95 A.L.R.5th 125. 

Adequacy of defense counsel’s representation 
of criminal client-conduct occurring at time of 
trial regarding issues of diminished capacity, 
intoxication, and unconsciousness. 78 
A.L.R.5th 197. 

Adequacy of defense counsel’s representation 
of criminal client-issues of incompetency. 70 
A.L.R.5th 1. 

Adequacy of defense counsel’s representation 
of criminal client-issues of mental matters con- 
cerning persons, other than counsel’s client, 
who are involved in criminal case. 80 A.L.R.5th 
55. 

Adequacy of defense counsel’s representation 
of criminal client-pretrial conduct or conduct at 
unspecified time regarding issues of diminished 
capacity, intoxication, and unconsciousness. 79 
A.L.R.5th 419. 

Adequacy of defense counsel’s representation 
of criminal client regarding argument. 6 
A.L.R.4th 16. 

Adequacy of defense counsel’s representation 
of criminal client regarding entrapment de- 
fense. 8 A.L.R.4th 1160. 

Adequacy of defense counsel’s representation 
of criminal client regarding guilty pleas. 10 
A.L.R.4th 8. 

Adequacy of defense counsel’s representation 
of criminal client regarding plea bargaining. 8 
A.L.R.4th 660. 

Adequacy of defense counsel’s representation 
of criminal client regarding post-plea remedies. 
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relief pursuant to a writ of error coram nobis. 
Ponce v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 540 (Tenn. Crim. App. May 31, 
2005). 


109. Miscellaneous 

Circuit court properly dismissed defendant’s 
petition for habeas corpus relief because he was 
not entitled to such relief under the provisions 
of Tenn. Const. art. I, § 15, or T.C.A. § 29-21- 
101 et seq.; defendant was properly sentenced 
under the Sentencing Reform Act of 1989, 
which had been held constitutional, and the 
court did not violate defendant’s sixth amend- 
ment right to a jury by sentencing him under 
the act’s provisions; further, because there was 
nothing on the face of the judgment of convic- 
tion to indicate that the conviction was void, it 
was not a violation of defendant’s due process 
or equal protection rights for the circuit court to 
summarily dismiss the petition. White v. My- 
ers, — S.W.3d —, 2006 Tenn. Crim. App. LEXIS 
394 (Tenn. Crim. App. May 19, 2006). 


13 A.L.R.4th 533. 

Adequacy of defense counsel’s representation 
of criminal client regarding search and seizure 
issues. 12 A.L.R.4th 318. 

Adequacy of defense counsel’s representation 
of criminal client regarding search and seizure 
issues — Motions and objections during trial 
and matters other than pretrial motions. 117 
A.L.R.5th 513. 

Adequacy of defense counsel’s representation 
of criminal client regarding speedy trial and 
related matters. 6 A.L.R.4th 1208. 

Adequacy of defense counsel’s representation 
of criminal client regarding venue and recusa- 
tion matters. 7 A.L.R.4th 942. 

Admissibility of evidence of voice identifica- 
tion of defendant as affected by allegedly sug- 
gestive voice lineup procedures. 55 A.L.R.5th 
423. 

Appealability of state court’s order granting 
or denying motion to disqualify attorney. 5 
A.L.R.4th 1251. 

Conviction by court-martial as proper subject 
of cross-examination for impeachment pur- 
poses. 7 A.L.R.4th 468. 

Conviction or acquittal in federal court as bar 
to prosecution in state court for state offense 
based on same facts — modern view. 97 
A.L.R.5th 201. 

Criminal defendant’s representation by per- 
son not licensed to practice law as violation of 
right to counsel. 19 A.L.R.5th 351. 

Denial of accused’s request for initial contact 
with attorney — drunk driving cases. 109 
A.L.R.5th 611. 

Denial of accused’s request for initial contact 
with attorney in cases involving offenses other 
than drunk driving — cases focusing on pres- 
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ence of inculpatory evidence other than state- 
ments by accused and cases focusing on ab- 
sence of particular inculpatory evidence. 90 
A.L.R.5th 225, 

Denial of accused’s request for initial contact 
with attorney in cases involving offenses other 
than drunk driving — Cases focusing on pres- 
ence of inculpatory statements. 124 A.L.R.5th 
1. 

Denial of, or interference with, accused’s 
right to have attorney initially contact accused. 
96 A.L.R.5th 327. 

Determination of indigency entitling accused 
in state criminal case to appointment of counsel 
on appeal. 26 A.L.R.5th 765. 

Exclusion of women from grand or trial jury 
or jury panel in criminal case as violation of 
constitutional rights of accused or as ground for 
reversal of conviction — State cases. 70 
A.L.R.5th 587. 

Gestures, facial expressions, or other nonver- 
bal communication of trial judge in criminal 
case as ground for relief. 45 A.L.R.5th 531. 

Grounds for disqualification of criminal de- 
fendant’s chosen and preferred attorney in fed- 
eral prosecution. 127 A.L.R. Fed. 67. 

Mental subnormality of accused as affecting 
voluntariness or admissibility of confession. 8 
A.L.R.4th 16. 

Modern status of rules and standards in state 
courts as to adequacy of defense counsel’s rep- 
resentation of criminal client. 2 A.L.R.4th 27. 

Power of court to change counsel appointed 
for indigent, against objections of accused and 
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original counsel. 3 A.L.R.4th 1227. 

Sufficiency of courtroom facilities as affecting 
rights of accused. 85 A.L.R.3d 918. 

Sufficiency of description in warrant of per- 
son to be searched. 43 A.L.R.5th 1. 

Use of peremptory challenges to exclude Cau- 
casian persons, as a racial group, from criminal 
jury — Post-Batson state cases. 47 A.L.R.5th 
259. 

Use of peremptory challenges to exclude eth- 
nic and racial groups, other than black Ameri- 
cans, from criminal jury — Post-Batson state 
cases. 20 A.L.R.5th 398. 

Use of peremptory challenges to exclude per- 
sons from criminal jury based on religious af- 
filiation — Post-Batson state cases. 63 
A.L.R.5th 375. 

Validity and efficacy of minor’s waiver of 
right to counsel — Cases decided since applica- 
tion of In re Gault, 387 U.S. 1, 87S. Ct. 1428, 18 
L. Ed. 2d 527, 1967 U.S. LEXIS 1478, 40 Ohio 
Op. 2d 378 (1967). 101 A.L.R.5th 351. 

Waiver, after not guilty plea, of jury trial in 
felony case. 9 A.L.R.4th 695. 

Waiver or estoppel in incompetent legal rep- 
resentation cases. 2 A.L.R.4th 807. 

What persons or entities may assert or waive 
corporation’s attorney-client privilege — Mod- 
ern cases. 28 A.L.R.5th 1. 

Validity and application of computerized jury 
selection practice or procedure. 110 A.L.R.5th 
329. 
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[Trial by jury in civil cases.] — In suits at common law, where the value 
in controversy shall exceed twenty dollars [$20.00], the right of trial by jury 
shall be preserved, and no fact tried by a jury, shall be otherwise reexamined 
in any court of the United States, than according to the rules of the common 


law. 


Law Reviews. Article III and Jury Trials in 
Bankruptcy, 22 Mem. St. U.L. Rev. 571 (1992). 

Asserting the Seventh Amendment: An Argu- 
ment for the Right to a Jury Trial When Only 
Back Pay is Sought Under the Americans with 
Disabilities Act, 52 Vand. L. Rev. 795 (1999). 

Breaking the Silence: Should Jurors Be Al- 
lowed to Question Witnesses During Trial?, 44 
Vand. L. Rev. 117 (1991). 

Civil Procedure — White v. McGinnis: Bal- 
ancing the Jury Right and Judicial Economy, 21 
Mem. St. U.L. Rev. 403 (1991). 

Communication With Juries: Episodic Repre- 
sentational Structure In Cross-Examination, 
67 Tenn. L. Rev. 599 (2000). 

Jury Trials: Lay Jurors, Pattern Jury In- 
structions, and Comprehension Issues, 67 
Tenn. L. Rev. 701 (2000). 


Picking a Jury: Who Are You Talking To? 67 
Tenn. L. Rev. 517 (2000). 

Prejudice, Confusion, and the Bifurcated 
Civil Jury Trial: Lessons From Tennessee, 67 
Tenn. L. Rev. 653 (2000). 

Six-Member Juries: Does Size Really Matter? 
67 Tenn. L. Rev. 748 (2000). 

Symposium, Communicating With Juries, 67 
Tenn. L. Rev. 517 (2000). 

Technology and Opening Statements: A 
Bridge to the Virtual Trial of the Twenty-First 
Century? 67 Tenn. L. Rev. 523 (2000). 

The Timing of Jury Instructions, 67 Tenn. L. 
Rev. 681 (2000). 

The Timing of Opinion Formation By Jurors 
In Civil Cases: An Emperical Examination, 67 
Tenn. L. Rev. 627 (2000). 
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Trial Presentation Technology: A Practical 
Perspective, 67 Tenn. L. Rev. 587 (2000). 

What Juries Want to Hear: Methods for De- 
veloping Persuasive Case Theory, 67 Tenn. L. 
Rev. 543 (2000). 

Whipped By Whiplash? The Challenges of 
Jury Communication in Lawsuits Involving 
Connective Tissue Injury, 67 Tenn. L. Rev. 569 
(2000). 

Attorney General Opinions. Offensive Is- 
sue Preclusion in the Criminal Context: Two 
Steps Forward, One Step Back, 34 U. Mem. L. 
Rev. 753 (2004). 
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Cited: Lyon v. Lyon, 765 S.W.2d 759, 1988 
Tenn. App. LEXIS 597 (Tenn. Ct. App. 1988); In 
re Edwards, 104 B.R. 890, 1989 Bankr. LEXIS 
1360 (Bankr. E.D. Tenn. Aug. 16, 1989); Webb v. 
White, 222 B.R. 831, 1998 Bankr. LEXIS 865 
(Bankr. W.D. Tenn. 1998); In re Bandy, 237 B.R. 
661, 1999 Bankr. LEXIS 1132 (Bankr. E.D. 
Tenn 1999); Covington v. Knox County Sch. 
Sys., 205 F.3d 912, 2000 FED App. 79P, 2000 
U.S. App. LEXIS 3369 (6th Cir. 2000); State v. 
Scarbrough, — 8.W.3d —, 2004 Tenn. Crim. 
App. LEXIS 871 (Tenn. Crim. App. Oct. 11, 
2004). 


NOTES TO DECISIONS 


ANALYSIS 
1. In General. 
2. Application to Federal Courts Only. 
3. Construction. 
4. Trial by Jury. 
5. —‘Suits at Common Law.” 
6. —Award of Compensation. 
i; —Award of Damages. 
8. —Equity Cases. 
9. —Bankruptcy Proceedings. 
10. © —Number of Jurors. 
Li. —Summary Judgment. 
12. —Tax Refunds. 
13. —Waiver. 
14, Reexamination of Facts. 
15. Cases Triable Without Jury. 
16. —Attorney’s Fees. 
17. —Additur. 
18. Jury Instructions. 
19. —Supplemental Instructions. 


1. In General. 

U.S. Const. amend. 7 does not prohibit the 
introduction of new methods for determining 
what facts are actually in issue, nor the intro- 
duction of new rules of evidence. Ex parte 
Peterson, 253 U.S. 300, 40 S. Ct. 543, 64 L. Ed. 
919, 1920 U.S. LEXIS 1424 (1920), superseded 
by statute as stated in, Prudential Ins. Co. v. 
United States Gypsum Co., 991 F.2d 1080, 1993 
U.S. App. LEXIS 6605, 25 Fed. R. Serv. 3d 
(Callaghan) 16 (6th Cir. 1993). 

The constitutional right to trial by jury is not 
infringed by the compulsory appointment of an 
auditor, in an action at law involving long 
accounts with many disputed items, to make a 
preliminary investigation as to the facts, hear 
the evidence, and report his findings, with a 
view to simplifying the issues for the jury, 
where the order of appointment, though direct- 
ing the auditor to form and express an opinion 
upon facts and items in dispute, declares that 
he shall not finally determine any of the issues, 
and that the final determination of all issues of 
fact is to be made by the jury at the trial. Ex 
parte Peterson, 253 U.S. 300, 40 S. Ct. 543, 64 


L. Ed. 919, 1920 U.S. LEXIS 1424 (1920), 
superseded by statute as stated in, Prudential 
Ins. Co. v. United States Gypsum Co., 991 F.2d 
1080, 1993 U.S. App. LEXIS 6605, 25 Fed. R. 
Serv. 3d (Callaghan) 16 (6th Cir. 1993). 

Reference of long accounts or complicated 
questions of fact to an auditor in advance of a 
jury trial is not a violation of U.S. Const. 
amend. 7. The report of such auditor may be 
introduced in evidence before the jury under 
instructions that it is prima facie correct. Ven- 
eri v. Draper, 22 F.2d 33, 1927 U.S. App. LEXIS 
3265 (4th Cir. 1927), cert. denied, 276 U.S. 633, 
48 S. Ct. 339, 72 L. Ed. 742, 1928 U.S. LEXIS 
313 (1928), cert. denied, Veneri v. Draper, 276 
U.S. 633, 48 S. Ct. 339, 72 L. Ed. 742, 1928 U.S. 
LEXIS 313 (1928). 

U.S. Const. amend. 7 preserves the sub- 
stance of jury trial, but does not exact the 
retention of old forms of procedure or require 
that an issue, once correctly determined by a 
jury, be retried simply because another issue in 
the same case must be retried. Gasoline Prods. 
Co. v. Champlin Ref. Co., 283 U.S. 494, 51S. Ct. 
513, 75 L. Ed. 1188, 1931 U.S. LEXIS 160 
(1931). 

National Labor Relations Act (F.C.A., title 29, 
§ 151) does not violate U.S. Const. amend. 7. 
Bemis Bro. Bag Co. v. Feidelson, 13 F. Supp. 
1538, 19386 U.S. Dist. LEXIS 1440 (W.D. Tenn. 
1936). 


2. Application to Federal Courts Only. 

U.S. Const. amend. 7 does not apply to trials 
in state courts. Edwards v. Elliott, 88 U.S. 532, 
22 L. Ed. 487, 1874 U.S. LEXIS 1393 (1874); 
Pearson v. Yewdall, 95 U.S. 294, 24 L. Ed. 436, 
1877 U.S. LEXIS 2170 (1877); Spies v. Illinois, 
123 U.S. 131, 8S. Ct. 22, 31 L. Ed. 80, 1887 U.S. 
LEXIS 2159 (1887); Eilenbecker v. District 
Court of Plymouth County, 134 U.S. 31, 10 S. 
Ct. 424, 33 L. Ed. 801, 1890 U.S. LEXIS 1945 
(1890). 

It is no denial of a right protected by the 
constitution of the United States to refuse a 
jury trial in a civil cause pending in a state 
court, even though it be clearly erroneous to 
construe the laws of the state as justifying the 
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refusal. Iowa Cent. Ry. v. Iowa, 160 U.S. 389, 16 
S. Ct. 344, 40 L. Ed. 467, 1896 U.S. LEXIS 2110 
(1896). 

A territorial statute providing that less than 
the whole number of jurors may agree upon and 
return a verdict in a civil action is in conflict 
with U.S. Const. amend. 7. American Pub. Co. 
v. Fisher, 166 U.S. 464, 17S. Ct. 618, 41 L. Ed. 
1079, 1897 U.S. LEXIS 2038 (1897). 

U.S. Const. amend. 7 does not apply to trials 
in state courts, although actions are founded 
upon acts of congress, such as the Employers’ 
Liability Act of April 22, 1908, ch. 149 (Mason’s 
U.S. Code, title 45, § 51; U.S.C., title 45, § 51; 
F.C.A., title 45, § 51). Minneapolis & St. L.R.R. 
v. Bombolis, 241 U.S. 211, 36 S. Ct. 595, 60 L. 
Ed. 961, 1916 U.S. LEXIS 1744 (1916); St. 
Louis & S.F.R.R. v. Brown, 241 U.S. 228, 36 S. 
Ct. 602, 60 L. Ed. 966, 1916 U.S. LEXIS 1745 
(1916); C & O Ry. v. Carnahan, 241 U.S. 241, 36 
S. Ct. 594, 60 L. Ed. 979, 1916 U.S. LEXIS 1748 
(1916); Louisville & N.R.R. v. Stewart, 241 U.S. 
261, 36 S. Ct. 586, 60 L. Ed. 989, 1916 U.S. 
LEXIS 1752 (1916); Chesapeake & O. R. Co. v. 
Kelly, 241 U.S. 485, 36 S. Ct. 630, 60 L. Ed. 
1117, 1916 U.S. LEXIS 1728 (1916); Chesa- 
peake & O. R. Co. v. Gainey, 241 U.S. 494, 36S. 
Ct. 633, 60 L. Ed. 1124, 1916 U.S. LEXIS 1729 
(1916). 

State courts are not bound by provision of 
U.S. Const. amend. 7 that no fact tried by a jury 
shall be otherwise reexamined in any court of 
the United States than according to the rules of 
the law. St. Louis & Kansas City Land Co. v. 
Kansas City, 241 U.S. 419, 36 S. Ct. 647, 60 L. 
Ed. 1072, 1916 U.S. LEXIS 1721 (1916). 


3. Construction. 

“Suits at common law” mean all suits not of 
equity or admiralty jurisdiction. Parsons v. 
Bedford, 28 U.S. 433, 7 L. Ed. 732, 1830 U.S. 
LEXIS 550 (1830). 


4. Trial by Jury. 

The damages or accounting aspect of trade- 
mark infringement actions are considered legal 
actions for purposes of the jury trial clause of 
U.S. Const. amend. 7. Tandy Corp. v. Malone & 
Hyde, Inc., 769 F.2d 362, 1985 U.S. App. LEXIS 
20970 (6th Cir. Tenn. 1985), rehearing denied, 
777 F.2d 1130, 1985 U.S. App. LEXIS 26329 
(6th Cir. Tenn. 1985), cert. denied, Malone & 
Hyde, Inc. v. Tandy Corp., 476 U.S. 1158, 1068S. 
Ct. 2277, 90 L. Ed. 2d 719, 1986 U.S. LEXIS 
1528 (1986). 

If a litigant does validly possess a seventh 
amendment or state law right to jury trial in a 
related proceeding, the existence of a bank- 
ruptcy case should not abrogate that right. In 
re G. Weeks Secur., Inc., 89 B.R. 697, 1988 
Bankr. LEXIS 2287 (Bankr. W.D. Tenn. 1988). 

The fact that a trustee’s fraudulent convey- 
ance counterclaim was in reality an objection to 
the allowance of counterdefendant’s secured 
claims stripped the trustee of a jury right. In re 
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Washington Mfg. Co., 128 B.R. 198, 1991 
Bankr. LEXIS 740 (Bankr. M.D. Tenn. 1991). 

Plaintiff does not have a seventh amendment 
right to a jury trial on any issue in a bank- 
ruptcy proceeding. Tennessee Valley Steel 
Corp. ex rel. Unsecured Creditors Comm. v. 
B.T. Com. Corp., 186 B.R. 919, 1995 Bankr. 
LEXIS 1391 (Bankr. E.D. Tenn. 1995). 

As bankruptcy dischargeability actions are, 
and historically have been, equitable in nature, 
dischargeability proceedings are not triable by 
juries in the sixth circuit. Webb v. White, 222 
B.R. 831, 1998 Bankr. LEXIS 865 (Bankr. W.D. 
Tenn. 1998). 

Judge’s comments regarding the relevance of 
knowledge to be derived from looking at the 
department of transportation plans for a road 
project did not relate to an issue of fact to be 
decided by the instant jury and did not usurp 
the city’s right to a jury trial because, the 
determination that the property owner’s prop- 
erty had been taken by the city as a result of the 
flooding caused by a road project was made by 
the jury in the first trial. Leonard v. City of 
Knoxville, —S.W.3d —, 2006 Tenn. App. LEXIS 
260 (Tenn. Ct. App. Apr. 24, 2006). 


5. —*“Suits at Common Law.” 

The phrase “suits at common law” refers to 
suits in which legal rights were to be ascer- 
tained and determined, in contradistinction to 
those where equitable rights alone were recog- 
nized, and equitable remedies were adminis- 
tered. Crocker v. Namer (In re AVN Corp.), 235 
B.R. 417, 1999 Bankr. LEXIS 1116 (Bankr. W.D. 
Tenn. 1999). 


6. —Award of Compensation. 

Claims arising under the Longshoremen’s 
and Harbor Workers’ Compensation Act are 
governed by the maritime law and trial by jury 
is not required by U.S. Const. amend. 7. Crow- 
ell v. Benson, 285 U.S. 22, 52 S. Ct. 285, 76 L. 
Ed. 598, 1932 U.S. LEXIS 773 (1932). 


7. —Award of Damages. 

Damages for property taken under the right 
of eminent domain need not be assessed by a 
jury. Long Island Water Supply Co. v. Brooklyn, 
166 U.S. 685, 17S. Ct. 718, 41 L. Ed. 1165, 1897 
U.S. LEXIS 2060 (1897). 

The right of trial by jury is not infringed by 
an award of damages by the interstate com- 
merce commission as authorized by the rebut- 
table presumption established by the Act of 
February 4, 1887. Meeker v. Lehigh Valley R.R., 
236 U.S. 412, 35 S. Ct. 328, 59 L. Ed. 644, 1915 
U.S. LEXIS 1771 (1915). 

Order requiring school board to pay back pay 
to teachers illegally discharged was not a de- 
nial of board’s right to jury trial on money 
damage issue because the nature of the back 
pay issue is equitable. McFerren v. County Bd. 
of Education, 455 F.2d 199, 1972 U.S. App. 
LEXIS 11589 (6th Cir.), cert. denied, 407 U.S. 


443 


934, 92S. Ct. 2461, 32 L. Ed. 2d 817, 1972 U.S. 
LEXIS 2202 (1972), cert. denied, County Bd. of 
Education v. Walker, 407 U.S. 934, 92 S. Ct. 
2461, 32 L. Ed. 2d 817, 1972 U.S. LEXIS 2202 
(1972). 


8. —Equity Cases. 

The fact that a court of chancery may sum- 
mon a jury cannot be regarded as the equiva- 
lent of the right of a trial by jury secured by 
U.S. Const. amend. 7. Cates v. Allen, 149 U.S. 
451, 13 S. Ct. 883, 37 L. Ed. 804, 1893 U.S. 
LEXIS 2315 (1893). 

The proceeding, under the Act of June 29, 
1906, ch. 3591 (Mason’s U.S. Code, title 8, 
§ 400; U.S.C., title 8, § 400; F-C.A., title 8, 
§ 400), for the cancellation of a naturalization 
certificate, fraudulently or illegally procured, is 
a suit in equity, and not one at common law, 
within the meaning of U.S. Const. amend. 7, 
preserving the right of trial by jury. Luria v. 
United States, 231 U.S. 9, 348. Ct. 10, 58 L. Ed. 
101, 1913 U.S. LEXIS 2637 (1913). 

A suit by the United States to abate a liquor 
nuisance is a suit in equity and triable without 
a jury. Duignan v. United States, 274 U.S. 195, 
47S. Ct. 566, 71 L. Ed. 996, 1927 U.S. LEXIS 
19 (1927). 

The constitutional guaranty of trial by jury 
refers to common law actions and not to suits of 
an equitable nature. State ex rel. Balsinger v. 
Madisonville, 222 Tenn. 272, 435 S.W.2d 808, 
1968 Tenn. LEXIS 431 (1968). 

A creditor under § 64-317 (now § 66-3-310) 
has alternate remedies for a fraudulent convey- 
ance, either an action in equity to have the 
transfer set aside or an action at law to levy 
execution upon the property conveyed, but in 
view of the right to jury trial the legal remedy 
must be inadequate before the equitable rem- 
edy may be pursued depriving the adversary of 
his right to a jury trial. Hyde Properties v. 
McCoy, 507 F.2d 301, 1974 U.S. App. LEXIS 
6209 (6th Cir. 1974). 


9. —Bankruptcy Proceedings. 

All bankruptcy judges of the Western District 
of Tennessee have been designated to conduct 
jury trials, with the express consent of all the 
parties, if the right to jury trial applies in any 
proceeding that may be heard by a bankruptcy 
judge. Crocker v. Namer (In re AVN Corp.), 235 
B.R. 417, 1999 Bankr. LEXIS 1116 (Bankr. W.D. 
Tenn. 1999). 


10. —Number of Jurors. 

For the purpose of U.S. Const. amend. 7, 
what is required for a jury in a civil action is a 
number large enough to facilitate group delib- 
eration combined with a likelihood of obtaining 
a representative cross-section of the commu- 
nity. Hanson v. Parkside Surgery Center, 872 
F.2d 745, 1989 U.S. App. LEXIS 4987 (6th Cir. 
1989), cert. denied, 493 U.S. 944, 110S. Ct. 349, 
107 L. Ed. 2d 337, 1989 U.S. LEXIS 5049 
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(1989), cert. denied, Hanson v. Arrowsmith, 493 
U.S. 944, 1108. Ct. 349, 107 L. Ed. 2d 337, 1989 
U.S. LEXIS 5049 (1989). 


11. —Summary Judgment. 

Right of trial by jury is not infringed by 
summary judgment of federal district court on 
appeal bond. Pease v. Rathbun-Jones Eng’r Co., 
243 U.S. 273, 37S. Ct. 283, 61 L. Ed. 715, 1917 
U.S. LEXIS 2113 (1917). 

Tennessee’s common-law requirement that a 
court weigh the credibility of the evidence when 
ruling on a summary judgment motion does not 
violate U.S. Const. amend. 7, such that scien- 
tific opinion in a products liability action did 
not require jury evaluation. Elkins v. Richard- 
son-Merrell, Inc., 8 F.3d 1068, 1993 U.S. App. 
LEXIS 27128 (6th Cir. 1993), cert. denied, 510 
U.S. 1193, 114 S. Ct. 1299, 127 L. Ed. 2d 651, 
1994 U.S. LEXIS 2272 (1994). 


12. —Tax Refunds. 

U.S. Const. amend. 7 does not require a jury 
trial in a suit by a taxpayer to recover taxes 
from a collector to whom they have been paid. 
Wickwire v. Reinecke, 275 U.S. 101, 48 S. Ct. 
43, 72 L. Ed. 184, 1927 U.S. LEXIS 257 (1927). 


13. —Waiver. 

In prosecutions to recover penalties for viola- 
tions of statutes, the accused may waive the 
right to a trial by jury. Schick v. United States, 
195 U.S. 65, 24 S. Ct. 826, 49 L. Ed. 99, 1904 
U.S. LEXIS 819, 1 Ann. Cas. 585 (1904). 

The right to a jury trial may be waived where 
there is an appearance and participation in the 
trial without demanding a jury. Duignan v. 
United States, 274 U.S. 195, 47S. Ct. 566, 71 L. 
Ed. 996, 1927 U.S. LEXIS 19 (1927). 

That parties may inadvertently waive their 
seventh amendment right to a jury trial is well 
settled, but the court, exercising its discretion, 
may grant relief from the waiver. Davis-Wat- 
kins Co. v. Service Merchandise Co., 500 F. 
Supp. 1244, 1980 U.S. Dist. LEXIS 14422 (M.D. 
Tenn. 1980), aff'd, Butler v. Rose, 686 F.2d 1190, 
1982 U.S. App. LEXIS 16409 (6th Cir. 1982), 
affd, Butler v. Rose, 686 F.2d 1190, 1982 U.S. 
App. LEXIS 16409 (6th Cir. 1982), cert. denied, 
466 U.S. 931, 1048. Ct. 1718, 80 L. Ed. 2d 190, 
1984 U.S. LEXIS 1765 (1984), criticized, 
Bailey’s, Inc. v. Windsor America, Inc., 948 F.2d 
1018, 1991 U.S. App. LEXIS 26470 (6th Cir. 
Tenn. 1991), cert. denied, Service Merchandise 
Co. v. Amana Refrigeration, Inc., 466 U.S. 931, 
104 S. Ct. 1718, 80 L. Ed. 2d 190, 1984 U.S. 
LEXIS 1765 (1984). 

Plaintiff, who requested trial by jury in origi- 
nal and amended pleadings, but went through 
seven years of trial without a jury, could not 
complain on appeal for first time of the lack of a 
jury. Albin v. Union Planters Nat'l Bank, 660 
S.W.2d 784, 1983 Tenn. App. LEXIS 622 (Tenn. 
Ct. App. 1983). 
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Plaintiff, who participated in nonjury pro- 
ceedings before the board of claims for negli- 
gence of state, waived right to jury trial in 
subsequent action against state trooper based 
upon same negligence; the proper procedure 
would have been to have requested delay of the 
board of claims proceedings until after the jury 
trial in the circuit court. Refusal to grant the 
request might have resulted in the preserva- 
tion of the right to a jury trial in the circuit 
court. Fourakre v. Perry, 667 S.W.2d 483, 1983 
Tenn. App. LEXIS 678 (Tenn. Ct. App. 1983). 

Defendant’s filing of his proof of interest 
constituted a submission to the bankruptcy 
court’s equity jurisdiction and a waiver of right 
to ajury trial with regard to any distribution of 
the proceeds of the debt to the equity security 
holder. Crocker v. Namer (In re AVN Corp.), 235 
B.R. 417, 1999 Bankr. LEXIS 1116 (Bankr. W.D. 
Tenn. 1999). | 

When a contract contains an express jury 
waiver provision, the party objecting to that 
provision has the burden of demonstrating that 
consent to the waiver was unknowing and in- 
voluntary. Efficient Solutions, Inc. v. Meiners’ 
Country Mart, Inc., 56 F. Supp. 2d 982, 1999 
U.S. Dist. LEXIS 11117 (W.D. Tenn. 1999). 


14. Reexamination of Facts. 

Where facts are found by a jury in a cause 
tried in a state court, such facts cannot be found 
otherwise in the courts of the United States in 
such cause. Justices v. Murray, 76 U.S. 274, 19 
L. Ed. 658, 1869 U.S. LEXIS 964 (1869). 

The last clause of U.S. Const. amend. 7 
relating to the reexamination of facts tried by a 
jury applies not only to cases tried in federal 
courts but also to those tried in state courts and 
taken to the United States supreme court on 
writs of error. Chicago, B. & Q.R.R. v. Chicago, 
166 U.S. 226, 17S. Ct. 581, 41 L. Ed. 979, 1897 
U.S. LEXIS 2019 (1897). 

A federal court cannot, consistently with the 
provisions of U.S. Const. amend. 7, preserving 
the right of trial by jury, enter a judgment for 
defendant, notwithstanding a verdict for plain- 
tiff, on the ground that the latter was not 
sustained by the evidence. Pedersen v. Dela- 
ware, L. & W.R.R., 229 U.S. 146, 33 S. Ct. 648, 
57 L. Ed. 1125, 1913 U.S. LEXIS 2429 (1913). 


15. Cases Triable Without Jury. 

The right to trial by jury does not extend to 
contempt proceedings for violation of an injunc- 
tion. Taylor Implement Mfg. Co. v. United 
Steelworkers, 219 Tenn. 472, 410 S.W.2d 881, 
1966 Tenn. LEXIS 633, rev'd 391 U.S. 216, 88S. 
Ct. 1472, 20 L. Ed. 2d 538, 1968 U.S. LEXIS 
1632 (1968), rev’d, Dyke v. Taylor Implement 
Mfg. Co., 391 U.S. 216, 88 S. Ct. 1472, 20 L. Ed. 
2d 538, 1968 U.S. LEXIS 1632 (1968). 

There is no statutory procedural authority 
for the bankruptcy court to conduct jury trials 
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even if there is consent. In re G. Weeks Secur., 
Inc., 89 B.R. 697, 1988 Bankr. LEXIS 2287 
(Bankr. W.D. Tenn. 1988). 

The right of sovereign immunity was well 
established at common law and a suit against 
the sovereign is not one that existed under the 
common law for purposes of U.S. Const. amend. 
7. U.S. Const. amend. 7, therefore, did not at its 
inception, and does not today, create a right to 
a jury in an action against a sovereign, and, in 
light of this finding, there is no constitutional 
basis to compel the state to submit to a jury 
trial, and the state, having had the right to 
maintain its immunity, also had the right to 
preclude claims against it being tried before a 
jury. Metaljan v. Memphis-Shelby County Air- 
port Auth., 752 F. Supp. 834, 1990 U.S. Dist. 
LEXIS 16904 (W.D. Tenn. 1990). 


16. —Attorney’s Fees. 

The determination of attorney’s fees is not 
properly a jury question where the prevailing 
party’s right to collect the fees arises from a 
private contract provision. Redshaw Credit 
Corp. v. Diamond, 686 F. Supp. 674, 1988 U.S. 
Dist. LEXIS 5173 (E.D. Tenn. 1988). 

Attorney fees and costs have been tradition- 
ally viewed as a determination to be made by 
the courts. Merely because an attorney’s fees 
claim can be quantified monetarily does not 
mean that it is “legal” relief. Redshaw Credit 
Corp. v. Diamond, 686 F. Supp. 674, 1988 U.S. 
Dist. LEXIS 5173 (B.D. Tenn. 1988). 


17. Additur. 

When the trial court grants a motion for an 
additur, it is acting in its capacity as “thir- 
teenth juror,” and the right to jury trial clauses 
of the federal and state constitutions — which 
require that the jury be allowed to determine 
all disputed issues of fact — mandate that the 
trial court obtain the consent of the party 
against whom the additur is to be entered. If 
that party does not accept the additur, the trial 
court must order a new trial. Spence v. Allstate 
Ins. Co., 883 S.W.2d 586, 1994 Tenn. LEXIS 251 
(Tenn. 1994). 


18. Jury Instructions. 


19. —Supplemental Instructions. 

Trial court’s “dynamite charge” to a dead- 
locked jury in a medical malpractice case was 
reversible error because it violated Kersey v. 
State, 525 S.W.2d 139, 1975 Tenn. LEXIS 654, 
and its progeny because a reasonable juror 
could have concluded that the court was inti- 
mating that the lone holdout juror should not 
prevent a verdict and the erroneous instruction 
was a material factor leading to the verdict 
subsequently rendered in favor of the surgeon. 
Waters v. Coker, — S.W.3d —, 2006 Tenn. App. 
LEXIS 443 (Tenn. Ct. App. June 29, 2006). 
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Collateral References. Propriety of reas- 
sembling jury to amend, correct, clarify, or 
otherwise change verdict after discharge or 
separation at conclusion of civil case. 19 
A.L.R.5th 622. 

Right to jury trial in child neglect, child 
abuse, or termination of parental rights pro- 
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ceedings. 102 A.L.R.5th 227. 
Validity, construction, and application of 
state statutory provisions limiting amount of 


recovery in medical malpractice claims. 26 
A.L.R.5th 245. 
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[Bail — Punishment.] — Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments inflicted. 


Textbooks. Tennessee Criminal Practice 
and Procedure (Raybin), §§ 4.1, 16.69. 

Law Reviews. A Summary of the 2001-2002 
U.S. Supreme Court Criminal Decisions (Perry 
A. Craft and Nichole Davis Bass), 38 No. 10 
Tenn. B.J. 20 (2002). 

A Survey of Tennessee Supreme Court Death 
Penalty Cases in the 1990s (Penny J. White), 
61 Tenn. L. Rev. 733 (1994). 

Asset Forfeiture in Practice: Legislative Re- 
form and Financial Considerations (Patricia S. 
Wall and Lee Sarver), 37 No. 4 Tenn. B.J. 24 
(2001). 

Book Review, Reform and Regret: The Story 
of Federal Judicial Involvement in the Alabama 
Prison System, 43 Vand. L. Rev. 593 (1990). 

Civil Procedure — White v. McGinnis: Bal- 
ancing the Jury Right and Judicial Economy, 21 
Mem. St. U.L. Rev. 403 (1991). 

Constitutional Issues Surrounding the Mass 
Testing and Segregation of HIV-Infected In- 
mates, 23 Mem. St. U.L. Rev. 369 (1993). 

Constitutional Law — Eighth and Four- 
teenth Amendment Capital Sentencing Juris- 
prudence — Jury Instruction Regarding a Miti- 
gating Factor upon Which a _ Criminal 
Defendant Has Presented No Evidence, Delo v. 
Lashley, 113 S. Ct. 1222, 122 L. Ed. 2d 620, 507 
U.S. 272, 1993 U.S. LEXIS 1945 (1993) (Wm. 
Scott Sims), 61 Tenn. L. Rev. 1029 (1994). 

Constitutional Law — Harmelin v. Michigan: 
The Continuing Saga of Proportionality Review 
Under the Eighth Amendment, 22 Mem. St. 
U.L. Rev. 373 (1992). 

Constitutional Law — Wood v. Ostrander: 
The Deprivation of a Liberty Interest in Per- 
sonal Security, 21 Mem. St. U.L. Rev. 757 
(1991). 

Cruel and Unusual Punishment in the Pro- 
vision of Prison Medical Care: Challenging the 
Deliberate Indifference Standard, 45 Vand. L. 
Rev. 921 (1992). 

Death by Election (Daniel J. Foley), 37 No. 12 
Tenn. B.J. 12 (2001). 

Essential Elements, 54 Vand. L. Rev. 1467 
(2001). 

How Long is Too Long? When Pretrial Deten- 
tion Violates Due Process (Floralynn Eines- 
man), 60 Tenn. L. Rev. 1 (1992). 


Life-Without-Parole: An Alternative to Death 
or not Much of a Life at All? 43 Vand. L. Rev. 
529 (1990). 

Money Laundering: The Scope of the Problem 
and Attempts to Combat It (Scott Sultzer), 63 
Tenn. L. Rev. 143 (1995). 

Private Justice and the Constitution (Pamela 
H. Bucy), 69 Tenn. L. Rev. 939 (2002). 

Recent Development, Meaningful Access for 
Indigents on Death Row: Giarratano v. Murray 
and the Right to Counsel in Postconviction 
Proceedings, 43 Vand. L. Rev. 569 (1990). 

Special Project, The Continuing Evolution of 
Criminal Constitutional Law in State Courts, 
47 Vand. L. Rev. 795 (1994). 

Stare Decisis in Historical Perspective: From 
the Founding Era to the Rehnquist Court (Tho- 
mas R. Lee), 52 Vand. L. Rev. 647 (1999). 

Symmetric Proportionality: A New Perspec- 
tive on the Cruel and Unusual Punishment 
Clause, 68 Tenn. L. Rev. 41 (2000). 

The Competency Conundrum: Problems 
Courts Have Faced in Applying Different Stan- 
dards for Competency to be Executed, 54 Vand. 
L. Rev. 2441 (2001). 

The Constitutionality of an Off-Duty Smok- 
ing Ban for Public Employees: Should the State 
Butt Out?, 43 Vand. L. Rev. 491 (1990). 

The Payne of Allowing Victim Impact State- 
ments at Capital Sentencing Hearings, 45 
Vand. L. Rev. 1621 (1992). 

The Ripple Effects of Slaughter-House: A 
Critique of a Negative Rights View of the Con- 
stitution (Michael J. Gerhardt), 43 Vand. L. 
Rev. 409 (1990). 

The Troubling Influence of Equality in Con- 
stitutional Criminal Procedure: From Brown to 
Miranda, Furman and Beyond, 54 Vand. L. 
Rev. 359 (2001). 

Theology in the Jury Room: Religious Discus- 
sion as “Extra Material” in the Course of Capi- 
tal Punishment Deliberations, 55 Vand. L. Rev. 
127 (2002). 

Torts — Hodges v. S.C. Toof & Co.: New 
Substantive and Procedural Changes in the 
Awarding of Punitive Damages in Tennessee, 
23 Mem. St. U.L. Rev. 239 (1992). 
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Trial Rights and Psychotropic Drugs: The 
Case Against Administering Involuntary Medi- 
cations to a Defendant During Trial, 55 Vand. 
L. Rev. 165 (2002). 

Attorney General Opinions. Use of prison 
labor groups wearing leg irons, OAG 98-083 
(4/13/98). 

A county jail must accept all arrested persons 
and may not refuse to take custody of an 
arrestee; however, a jail may make arrange- 
ments for medical treatment or transfer a pris- 
oner to the nearest jail sufficient to care for the 
prisoner’s medical needs if it cannot do so, and 
may have the prisoner transferred to the near- 
est sufficient jail if it is over its approved 
capacity, OAG 02-015 (2/6/02). 

A proposed bill, which would provide for the 
forfeiture of motor vehicles used in the commis- 
sion of a person’s second or subsequent viola- 
tion for promoting prostitution or patronizing 
prostitution, would not be facially unconstitu- 
tional under the excessive fines clauses of the 
United States or Tennessee constitutions, al- 
though it could be held unconstitutional as 
applied in certain circumstances, OAG 02-055 
(4/30/02). 

Cited: Cox v. State, 550 S.W.2d 954, 1976 
Tenn. Crim. App. LEXIS 325 (Tenn. Crim. App. 
1976); Frazier v. Wilson, 450 F. Supp. 11, 1977 
U.S. Dist. LEXIS 14767 (E.D. Tenn. 1977); 
Krueger v. Miller, 489 F. Supp. 321, 1977 U.S. 
Dist. LEXIS 13982 (E.D. Tenn. 1977); Mullins v. 
Davis, 517 F. Supp. 7, 1980 U.S. Dist. LEXIS 
16750 (E.D. Tenn. 1980); Butler v. Rose, 686 
F.2d 1163, 1982 U.S. App. LEXIS 16617 (6th 
Cir. 1982); Kompara v. Board of Regents, 548 F. 
Supp. 537, 1982 U.S. Dist. LEXIS 14991, 65 
A.L.R. Fed. 480 (M.D. Tenn. 1982); State v. 
Melson, 638 S.W.2d 342, 1982 Tenn. LEXIS 431 
(Tenn. 1982); State v. Howse, 634 S.W.2d 652, 
1982 Tenn. Crim. App. LEXIS 434 (Tenn. Crim. 
App. 1982); State v. Allen, 638 S.W.2d 413, 1982 
Tenn. Crim. App. LEXIS 377 (Tenn. Crim. App. 
1982); Nishiyama v. Dickson County, 573 F. 
Supp. 200, 1983 U.S. Dist. LEXIS 13752 (M.D. 
Tenn. 1983); Garner v. Memphis Police Dep’t, 
710 F.2d 240, 1983 U.S. App. LEXIS 26683 (6th 
Cir. 1983); Kennibrew v. Russell, 578 F. Supp. 
164, 1983 U.S. Dist. LEXIS 10373 (E.D. Tenn. 
1983); State v. Wright, 650 S.W.2d 57, 1983 
Tenn. Crim. App. LEXIS 384 (Tenn. Crim. App. 
1983); Bellamy v. Bradley, 729 F.2d 416, 1984 
U.S. App. LEXIS 24662 (6th Cir. 1984); Tennes- 
see v. Garner, 471 U.S. 1, 105 S. Ct. 1694, 85 L. 
Ed. 2d 1, 1985 U.S. LEXIS 195 (1985); State v. 
Haynes, 696 S.W.2d 26, 1985 Tenn. Crim. App. 
LEXIS 2554 (Tenn. Crim. App. 1985); State v. 
Busler, 704 S.W.2d 310, 1986 Tenn. LEXIS 822 
(Tenn. 1986); Rahman v. Stephenson, 626 F. 
Supp. 886, 1986 U.S. Dist. LEXIS 30880 (W.D. 
Tenn. 1986); State v. Fox, 701 S.W.2d 233, 1985 
Tenn. Crim. App. LEXIS 3222 (Tenn. Crim. 
App. 1985); Jackson v. Gardner, 639 F. Supp. 
1005, 1986 U.S. Dist. LEXIS 23316 (E.D. Tenn. 
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1986); State v. Mansell, 713 S.W.2d 330, 1986 
Tenn. Crim. App. LEXIS 2189 (Tenn. Crim. 
App. 1986); Kilby v. Jones, 809 F.2d 324, 1987 
U.S. App. LEXIS 1094 (6th Cir. 1987); Chandler 
v. Jones, 813 F.2d 773, 1987 U.S. App. LEXIS 
3278 (6th Cir. 1987); Jones v. Sherrill, 827 F.2d 
1102, 1987 U.S. App. LEXIS 11704 (6th Cir. 
1987); Groseclose v. Dutton, 829 F.2d 581, 1987 
U.S. App. LEXIS 12431 (6th Cir. 1987); Berndt 
v. State, 733 S.W.2d 119, 1987 Tenn. Crim. App. 
LEXIS 2475 (Tenn. Crim. App. 1987); Doe v. 
Norris, 751 S.W.2d 834, 1988 Tenn. LEXIS 69 
(Tenn. 1988); State v. Hines, 758 S.W.2d 515, 
1988 Tenn. LEXIS 170 (Tenn. 1988); Hardin v. 
Livesay, 708 F. Supp. 837, 1987 U.S. Dist. 
LEXIS 14513 (M.D. Tenn. 1987); White v. Ger- 
bitz, 892 F.2d 457, 1989 U.S. App. LEXIS 19177 
(6th Cir. Tenn. 1989); State v. Alley, 776 S.W.2d 
506, 1989 Tenn. LEXIS 396 (Tenn. 1989); State 
v. McCormick, 778 S.W.2d 48, 1989 Tenn. 
LEXIS 454 (Tenn. 1989); Carver v. Knox 
County, 753 F. Supp. 1398, 1990 U.S. Dist. 
LEXIS 17450 (E.D. Tenn. 1990); State v. Payne, 
791 S.W.2d 10, 1990 Tenn. LEXIS 169 
(Tenn.1990); State v. Evans, 838 S.W.2d 185, 
1992 Tenn. LEXIS 554 (Tenn. 1992); Burford v. 
State, 845 S.W.2d 204, 1992 Tenn. LEXIS 699 
(Tenn. 1992); Cooper v. State, 847 S.W.2d 521, 
1992 Tenn. Crim. App. LEXIS 484 (Tenn. Crim. 
App. 1992); State v. Smith, 857 S.W.2d 1, 1993 
Tenn. LEXIS 149 (Tenn. 1993); State v. Heck 
Van Tran, 864 S.W.2d 465, 1993 Tenn. LEXIS 
343 (Tenn. 1993); Mitchell v. Morgan, 844 F. 
Supp. 398, 1994 U.S. Dist. LEXIS 2308 (M.D. 
Tenn. 1994); State v. Keen, 926 S.W.2d 727, 
1994 Tenn. LEXIS 155 (Tenn. 1994); Austin v. 
Bell, 938 F. Supp. 1308, 1996 U.S. Dist. LEXIS 
17956 (M.D. Tenn. 1996); Carter v. State, 958 
S.W.2d 620, 1997 Tenn. LEXIS 497 (Tenn. 
1997); State v. Cauthern, 967 S.W.2d 726, 1998 
Tenn. LEXIS 161 (Tenn. 1998); State v. Cribbs, 
967 S.W.2d 773, 1998 Tenn. LEXIS 207 (Tenn. 
1998); Watson v. Tennessee Dep’t of Correction, 
970 S.W.2d 494, 1998 Tenn. App. LEXIS 13 
(Tenn. Ct. App. 1998); Bates v. State, 973 
S.W.2d 615, 1997 Tenn. Crim. App. LEXIS 574 
(Tenn. Crim. App. 1997); Owens v. State, 13 
S.W.3d 742, 1999 Tenn. Crim. App. LEXIS 907 
(Tenn. Crim. App. 1999); Workman v. Bell, 160 
F.3d 276, 1998 FED App. 0322P, 1998 U.S. App. 
LEXIS 27685 (6th Cir. 1998); Abdur’ Rahman v. 
Bell, 999 F. Supp. 1073, 1998 U.S. Dist. LEXIS 
4929 (M.D. Tenn. 1998); Jackson v. United 
States, 24 F. Supp. 2d 823, 1998 U.S. Dist. 
LEXIS 20874 (W.D. Tenn. 1998); State v. Nes- 
bit, 978 S.W.2d 872, 1998 Tenn. LEXIS 533 
(Tenn. 1998); State v. Burns, 979 S.W.2d 276, 
1998 Tenn. LEXIS 666 (Tenn. 1998); State v. 
Butler, 980 S.W.2d 359, 1998 Tenn. LEXIS 575 
(Tenn. 1998); State v. Hodges, 7 S.W.3d 609, 
1998 Tenn. Crim. App. LEXIS 1286 (Tenn. 
Crim. App. 1998); Brimmer v. State, 29 S.W.3d 
497, 1998 Tenn. Crim. App. LEXIS 984 (Tenn. 
Crim. App. 1998); Cutshall v. Sundquist, 193 
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F.3d 466, 1999 FED App. 352P, 1999 U.S. App. 
LEXIS 24363 (6th Cir. 1999); Zhislin v. Reno, 
195 F.3d 810, 1999 FED App. 379P, 1999 U.S. 
App. LEXIS 28495 (6th Cir. 1999); Prince v. 
Hicks, 198 F.3d 607, 1999 FED App. 402P, 1999 
U.S. App. LEXIS 31517 (6th Cir. 1999); Clay- 
brook v. Birchwell, 199 F.3d 350, 2000 FED 
App. 0014P, 2000 FED App. 14P, 2000 U.S. App. 
LEXIS 297 (6th Cir. Tenn. 2000); King v. State, 
992 S.W.2d 946, 1999 Tenn. LEXIS 296 (Tenn. 
1999); Taylor v. State, 995 S.W.2d 78, 1999 
Tenn. LEXIS 324 (Tenn. 1999); Luther v. Comp- 
ton, 5 S.W.3d 635, 1999 Tenn. LEXIS 597 (Tenn. 
1999); State v. West, 19 S.W.3d 753, 2000 Tenn. 
LEXIS 244 (Tenn. 2000); State v. Suttles, 30 
S.W.3d 252, 2000 Tenn. LEXIS 360 (Tenn. 
2000); Gregory v. Shelby County, 220 F.3d 433, 
2000 FED App. 0224P, 2000 FED App. 224P, 
2000 U.S. App. LEXIS 15913 (6th Cir. Tenn. 
2000); Abdur’Rahman v. Bell, 226 F.3d 696, 
2000 FED App. 319P, 2000 U.S. App. LEXIS 
22978 (6th Cir. 2000), cert. denied, 534 U.S. 
970, 122 S. Ct. 386, 151 L. Ed. 2d 294, 2001 
U.S. LEXIS 9754 (2001), rehearing denied, 534 
U.S. 1063, 122 S. Ct. 661, 151 L. Ed. 2d 576, 
2001 U.S. LEXIS 10946, 70 U.S.L.W. 3373 
(2001), rehearing denied, — F.3d —, 2002 U.S. 
App. LEXIS 2520 (6th Cir. Feb. 11, 2002); 
Fisher v. City of Memphis, 234 F.3d 312, 2000 
FED App. 407P, 2000 U.S. App. LEXIS 30457 
(6th Cir. 2000); Coe v. Bell, 89 F. Supp. 2d 922, 
2000 U.S. Dist. LEXIS 4138 (M.D. Tenn. 2000); 
Alley v. Bell, 101 F. Supp. 2d 588, 2000 U.S. 
Dist. LEXIS 8616 (W.D. Tenn. Jan. 18, 2000); 
State v. Henderson, 24 S.W.3d 307, 2000 Tenn. 
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LEXIS 390 (Tenn. 2000); State v. Morris, 24 
S.W.3d 788, 2000 Tenn. LEXIS 391 (Tenn. 
2000); In re Lufkin, 255 B.R. 204, 2000 Bankr. 
LEXIS 1394 (Bankr. E.D. Tenn. 2000); Cone v. 
Bell, 243 F.3d 961, 2001 FED App. 77P, 2001 
U.S. App. LEXIS 4253 (6th Cir. Tenn. 2001); 
Bell v. Cone, 535 U.S. 685, 122 S. Ct. 1843, 152 
L. Ed. 2d 914, 2002 U.S. LEXIS 4020 (2002); 
Anderson v. Roberson, 249 F.3d 539, 2001 FED 
App. 147P, 2001 U.S. App. LEXIS 8085 (6th Cir. 
2001); Workman v. Sundquist, 135 F. Supp. 2d 
871, 2001 U.S. Dist. LEXIS 4659 (M.D. Tenn. 
2001); In re E.N.R., 42 S.W.3d 26, 2001 Tenn. 
LEXIS 287 (Tenn. 2001); State v. Sims, 45 
S.W.3d 1, 2001 Tenn. LEXIS 349 (Tenn. 2001); 
State v. Stout, 46 S.W.3d 689, 2001 Tenn. 
LEXIS 461 (Tenn. 2001); Maines v. Hill, 190 F. 
Supp. 2d 1072, 2002 U.S. Dist. LEXIS 4777 
(W.D. Tenn. 2002); State v. Davidson, 121 
S.W.3d 600, 2003 Tenn. LEXIS 1007 (Tenn. 
2003); State v. Hugueley, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 261 (Tenn. Crim. App. 
Mar. 17, 2005); State of Tennessee v. Robert 
Hood, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1008 (Tenn. Crim. App. Sept. 138, 2005); 
Davis v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 704 (Tenn. Crim. App. July 14, 
2005); State v. Pottebaum, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 379 (Tenn. Crim. App. 
May 5, 2006); Faust v. Metro. Gov’t of Nashville 
& Davidson County, 206 S.W.3d 475, 2006 
Tenn. App. LEXIS 298 (Tenn. Ct. App. 2006); 
Aldridge v. State, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 352 (Tenn. Crim. App. Apr. 
28, 2006); State v. Riels, 216 S.W.3d 737, 2007 
Tenn. LEXIS 142 (Tenn. 2007). 


NOTES TO DECISIONS 
ANALYSIS 24. | —Drug-Free School Zone Act. 
25. —Review. 

“i an General. 1. In General. 

" cy eau aae i Peaelty The status of a public official whose sworn 
% Tae a ea duty is to uphold the law may properly be 
5. Oncunter pe. f considered in determining whether that public 
6. Porpnaere Tait \ official should be given a suspended sentence 
7. BERS Convichbn for a crime committed in the course of his or her 
8. —Habeas Corpus. : official duties, and such a consideration in the 
9. Peesacics. Mines. denial of probation did not violate U.S. Const. 
10. —Civil Forfeitures. amend. 8 or 14. Woodson v. State, 608 S.W.2d 
11. Petanditinuenablbeuvishment, 591, 1980 Tenn. Crim. App. LEXIS 330 (Tenn. 
12. —Death Penalty. Crim. App. 1980), rehearing denied, 608 S.W.2d 
13. ——Death-Qualified Juries. 591, 1980 Tenn. Crim. App. LEXIS 331 (Tenn. 
14. —w-—Instructions. Crim. App. 1980). or 

15.  ——-Access to Counsel. Penal measures are constitutionally repug- 
16. | —-—Competency to Be Executed. nant if incompatible with the evolving stan- 
27. —  —Method of Execution. dards of decency that mark the progress of a 
18. —Prison Conditions. maturing society. Carver v. Knox County, 753 F. 
19. .——Physical Force. Supp. 1370, 1989 U.S. Dist. LEXIS 17263 (E.D. 
20. — —Medical Care of Prisoners. Tenn. 1989), rev’d on other grounds sub nom. 
21. — —Suicide. Carver v. Knox County, 887 F.2d 1287, 1989 
22. —Sentencing. U.S. App. LEXIS 15306 (6th Cir. 1989), rehear- 


ae —Juveniles. 


ing denied, 887 F.2d 1287, 1989 U.S. App. 
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LEXIS 19105 (6th Cir. 1989), rehearing denied, 
en banc, Carver v. Knox County, — F. 2d —, 
1989 U.S. App. LEXIS 19812 (6th Cir. Dec. 29, 
1989), cert. denied, 495 U.S. 919, 110 S. Ct. 
1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 2234 
(1990), cert. denied, Knox County sv. 
McWherter, 495 U.S. 919, 110 S. Ct. 1949, 109 
L. Ed. 2d 311, 1990 U.S. LEXIS 2234 (1990). 

An eighth amendment claim consists of both 
objective and subjective components. The objec- 
tive component requires that the deprivation be 
sufficiently serious. The subjective component 
requires that the official act with the requisite 
intent, that is, that he have a sufficiently cul- 
pable state of mind. Stamps v. McWherter, 888 
F. Supp. 71, 1995 U.S. Dist. LEXIS 8114 (W.D. 
Tenn. 1995); McKinney v. Compton, 888 F. 
Supp. 75, 1995 U.S. Dist. LEXIS 8116 (W.D. 
Tenn. 1995). 


2. Application. 

The prohibition of U.S. Const. amend. 8 
against cruel and unusual punishment is a 
limitation upon the federal government, but 
not upon the states. Collins v. Johnston, 237 
U.S. 502, 35 S. Ct. 649, 59 L. Ed. 1071, 1915 
U.S. LEXIS 1360 (1915). 

U.S. Const. amend. 8 deals only with punish- 
ment and therefore cannot invalidate a state 
law authorizing police officers to use all force 
necessary to apprehend a suspect. Wiley v. 
Memphis Police Dep’t, 548 F.2d 1247, 1977 U.S. 
App. LEXIS 10104 (6th Cir. Tenn. 1977), cert. 
denied, 434 U.S. 822, 98 S. Ct. 65, 54 L. Ed. 2d 
78, 1977 U.S. LEXIS 2819 (1977), cert. denied, 
Wiley v. Memphis Police Dep’t, 484 U.S. 822, 98 
S. Ct. 65, 54 L. Ed. 2d 78, 1977 U.S. LEXIS 
2819 (1977). 

It is unquestioned that confinement in a 
prison is a form of punishment subject to scru- 
tiny under eighth amendment standards. 
Carver v. Knox County, 753 F. Supp. 1370, 1989 
U.S. Dist. LEXIS 17263 (E.D. Tenn. 1989), rev’d 
on other grounds sub nom. Carver v. Knox 
County, 887 F.2d 1287, 1989 U.S. App. LEXIS 
15306 (6th Cir. 1989), rehearing denied, 887 
F.2d 1287, 1989 U.S. App. LEXIS 19105 (6th 
Cir. 1989), rehearing denied, en banc, Carver v. 
Knox County, — F. 2d —, 1989 U.S. App. LEXIS 
19812 (6th Cir. Dec. 29, 1989), cert. denied, 495 
U.S. 919, 110 S. Ct. 1949, 109 L. Ed. 2d 311, 
1990 U.S. LEXIS 2234 (1990), cert. denied, 
Knox County v. McWherter, 495 U.S. 919, 110 
S. Ct. 1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 
2234 (1990). 

The excessive fines clause of U.S. Const. 
amend. 8 does not apply to civil punitive dam- 
ages awarded between private parties. Rather, 
U.S. Const. amend. 8 is implicated only in cases 
initiated by the government, either in the 
criminal process or other direct actions to inflict 
punishment. Hodges v. S. C. Toof & Co., 833 
S.W.2d 896, 1992 Tenn. LEXIS 312 (Tenn. 
1992), rehearing denied, — S.W.2d —, 1992 
Tenn. LEXIS 362 (Tenn. May 26, 1992). 
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When a plaintiff alleges a cause of action 
under 42 U.S.C. § 1983, that statutory enact- 
ment is the exclusive remedy for any alleged 
constitutional violations. Wynn v. Morgan, 861 
F. Supp. 622, 1994 U.S. Dist. LEXIS 16833 
(E.D. Tenn. 1994). 

The protections of U.S. Const. amend. 8 do 
not attach while a person is held as a pretrial 
detainee. Weaver v. Tipton County, 41 F. Supp. 
2d 779, 1999 U.S. Dist. LEXIS 2610 (W.D. Tenn. 
1999). 


3. —Application to States. 

Prohibition of U.S. Const. amend. 8 against 
cruel and unusual punishment is made appli- 
cable to the states through the action of U.S. 
Const. amend. 14. Goss v. Bomar, 337 F.2d 341, 
1964 U.S. App. LEXIS 4208 (6th Cir. Tenn. 
1964). 

Where Tennessee prisoner petitioned for fed- 
eral writ of habeas corpus on ground that life 
sentence without possibility of parole under the 
Tennessee habitual criminal statute violated 
the U.S. Const. amend. 8, and it did not appear 
that the Tennessee supreme court had ever 
ruled on such issue, district court’s denial of 
petition would be affirmed, solely on ground 
that petitioner had not exhausted his state 
remedies. Goss v. Bomar, 337 F.2d 341, 1964 
U.S. App. LEXIS 4208 (6th Cir. Tenn. 1964). 


4. Burden of Proof. 

To prevail on an eighth amendment claim, a 
plaintiff bears the burden of proof on every 
element, including the burden of proving that 
the defendants acted without justification. 
Miller v. Taylor, 877 F.2d 469, 1989 U.S. App. 
LEXIS 8305 (6th Cir. 1989). 


5. Quantum of Proof. 

In aclaim under 42 U.S.C. § 1983, a prisoner 
alleging an eighth amendment violation need 
not prove that he suffered a serious physical 
injury, rather he must demonstrate that the 
infliction of pain was unnecessary and wanton. 
McHenry v. Chadwick, 896 F.2d 184, 1990 U.S. 
App. LEXIS 1575 (6th Cir. 1990). 


6. Excessive Bail. 

Allowing clerks a fee of one percent for re- 
ceiving, keeping, and paying out money, depos- 
ited in lieu of bail, paid back on request, is not 
excessive bail. Berkman v. United States, 250 
US. 114, 39S. Ct. 411, 63 L. Ed. 877, 1919 US. 
LEXIS 1723 (1919). 

Such ability to flee as afforded by the posses- 
sion of material means does not necessarily 
indicate a purpose to flee, and accused was 
entitled to a release pending trial on reasonable 
bail even though he was able to furnish the 
$500,000 bail fixed by the court. United States 
ex rel. Rubinstein v. Mulcahy, 155 F.2d 1002, 
1946 U.S. App. LEXIS 2311 (2d Cir. 1946). 

Fixing of bail at $150,000 for one charged 
with feloniously selling five ounces of heroin 
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was not an abuse of discretion of the court in 
fixing bail, nor were the constitutional rights of 
the defendant invaded. People ex rel. Gagliano 
v. Warden of City Prison, 188 Misc. 800, 67 N.Y. 
S.2d 220, 1947 N.Y. Misc. LEXIS 1960 (1947). 

Where defendant was charged with involun- 
tary manslaughter and aggravated assault, the 
court violated defendant’s constitutional rights 
by setting bail at such an amount so as to 
effectively preclude defendant’s ability to gain 
his freedom. State ex rel. Hemby v. O’Steen, 
559 S.W.2d 340, 1977 Tenn. Crim. App. LEXIS 
313 (Tenn. Crim. App. 1977). 

Requiring bail by bond in an amount higher 
than that calculated to serve as an additional 
assurance of the presence of the petitioner- 
appellee as required is excessive. Hill v. Rose, 
579 F. Supp. 1080, 1983 U.S. Dist. LEXIS 
16434 (M.D. Tenn. 1983). 


7. —Effect of Conviction. 

Constitutional guaranty of bail is lost after 
conviction. State ex rel. Brown v. Newell, 216 
Tenn. 284, 391 S.W.2d 667, 1965 Tenn. LEXIS 
577 (1965). 


8. —Habeas Corpus. 

Petitioner did not have constitutional right to 
bail pending appeal from dismissal of petition 
for writ of habeas corpus attacking validity of 
conviction. State ex rel. Brown v. Newell, 216 
Tenn. 284, 391 S.W.2d 667, 1965 Tenn. LEXIS 
577 (1965). 


9. Excessive Fines. 

A court in fixing the amount of fine for 
contempt of defendant’s financial resources and 
the burden on the particular defendant. United 
States v. UMW, 330 U.S. 258, 67 S. Ct. 677, 91 
L. Ed. 884, 1947 U.S. LEXIS 2954 (1947). 

There is no violation of excessive fines clause 
in forfeiture of drug proceeds because there is 
no entitlement to illegally obtained proceeds. 
Stuart v. State, Dep’t of Safety, 963 S.W.2d 28, 
1998 Tenn. LEXIS 96 (Tenn. 1998). 

Forfeiture of property is not unconstitution- 
ally excessive where offense is grave, owner is 
found most culpable, effect of forfeiture on 
family is moderate, and use of property in crime 
was deliberate and extensive. Stuart v. State, 
Dep't of Safety, 963 S.W.2d 28, 1998 Tenn. 
LEXIS 96 (Tenn. 1998). 

Where statute did not provide for a maxi- 
mum fine, the court was required to first apply 
the principles of the Tennessee Criminal Sen- 
tencing Reform Act of 1989, T.C.A. § 40-35-101 
et seq., to determine whether the fine imposed 
by the jury was excessive before analyzing the 
constitutional validity of the fine. State v. Tay- 
lor, 70 S.W.3d 717, 2002 Tenn. LEXIS 145 
(Tenn. 2002). 


10. —Civil Forfeitures. 
In analyzing whether a forfeiture violates 
U.S. Const. amend. 8, the court must review 
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the following factors to determine whether the 
forfeiture is fair in proportion to the violation: 
(1) The gravity of the offense relative to the 
harshness of the penalty; (2) Penalties imposed 
on other defendants in the same jurisdiction; 
and (3) Penalties imposed for the commission of 
the same crime in other jurisdictions. Hill v. 
Tennessee, 868 F. Supp. 221, 1994 U.S. Dist. 
LEXIS 16871 (M.D. Tenn. 1994). 

In determining whether a forfeiture sought 
by the government is unconstitutional under 
the excessive fines clause of U.S. Const. amend. 
8, the court should apply a hybrid test, which 
incorporates both: (1) The instrumentality test 
(that is, the court is to focus solely on the 
connection between the property and the illegal 
conduct); and (2) A proportionality test (com- 
paring the value of the property to a variety of 
factors). United States v. One parcel of property 
located at 2526 Faxon Avenue, 145 F. Supp. 2d 
942, 2001 U.S. Dist. LEXIS 8095 (W.D. Tenn. 
May 25, 2001). 

If it is established that property should oth- 
erwise be forfeited, in determining whether 
such forfeiture would be “grossly dispropor- 
tional” to the gravity of the offense, the court 
should apply a variety of factors, including: (1) 
The culpability of the claimants; (2) The gravity 
of the offense; (3) The relationship of the prop- 
erty to the offense; (4) The harm caused to the 
community by the offense; (5) The possible 
sentence that could be imposed; and (6) A value 
analysis (that is, the value of the property 
versus the street value of the drugs). United 
States v. One parcel of property located at 2526 
Faxon Avenue, 145 F. Supp. 2d 942, 2001 U.S. 
Dist. LEXIS 8095 (W.D. Tenn. May 25, 2001). 


11. Cruel and Unusual Punishment. 

It is within the power of congress to provide 
that persons who conspire to commit a crime 
shall receive a more severe punishment than is 
provided for those who commit such crime. 
Clune v. United States, 159 U.S. 590, 16 S. Ct. 
125, 40 L. Ed. 269, 1895 U.S. LEXIS 2326 
(1895). 

The fact that persons jointly charged with 
crime are assessed with different punishments 
does not make the greater punishment as- 
sessed cruel or unusual within the meaning of 
the constitution. Howard v. Fleming, 191 U.S. 
126, 24 S. Ct. 49, 48 L. Ed. 121,.1903: U.S. 
LEXIS 1470 (1903). 

The infliction of greater punishment upon 
persons who have previously been convicted of 
crime is not a cruel or unusual punishment. 
Graham v. West Virginia, 224 U.S. 616, 32 S. 
Ct. 583, 56 L. Ed. 917, 1912 U.S. LEXIS 2330 
(1912). 

Sentences of five years’ imprisonment, to run 
concurrently, and fines of $1,000 on each of 
seven counts for using the mails to defraud do 
not amount to cruel and unusual punishment. 
Badders v. United States, 240 U.S. 391, 36 S. 
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Ct. 367, 60 L. Ed. 706, 1916 U.S. LEXIS 1460 
(1916). 

Prohibition upon cruel and unusual punish- 
ment is to be enforced in relation to modern 
concepts of what constitutes “cruelty” and what 
is “unusual” as of the present time. Goss v. 
Bomar, 337 F.2d 341, 1964 U.S. App. LEXIS 
4208 (6th Cir. Tenn. 1964). 

Confinement of prisoner in “dry cell” under 
conditions of harshness and cruelty, is a viola- 
tion of U.S. Const. amend. 8. Hancock v. Avery, 
301 F. Supp. 786, 1969 U.S. Dist. LEXIS 9971 
(M.D. Tenn. 1969). 

Former section fixing punishment for rape as 
death by electrocution with the jury being au- 
thorized to commute the sentence to imprison- 
ment for not less than 10 years in its discretion 
was not unconstitutional as amounting to cruel 
and unusual punishment. Hunter v. State, 222 
Tenn. 672, 440 S.W.2d 1, 1969 Tenn. LEXIS 471 
(1969), cert. denied, Williams v. Tennessee, 403 
U.S. 955, 91S. Ct. 2286, 29 L. Ed. 2d 865, 1971 
U.S. LEXIS 1500 (1971), remanded for reas- 
sessment of punishment, Hunter v. State, 496 
S.W.2d 900, 1972 Tenn. LEXIS 312 (Tenn. 
1972). 

Former sections providing a mandatory 
death penalty are unconstitutional under the 
principles announced in Woodson v. North 
Carolina, 428 U.S. 280, 96S. Ct. 2978, 49 L. Ed. 
2d 944, 1976 U.S. LEXIS 85 (1976) and Roberts 
v. Louisiana, 428 U.S. 325, 96S. Ct. 3001, 49 L. 
Ed. 2d 974, 1976 U.S. LEXIS 14 (1976), reh’g 
denied, Roberts v. Louisiana, 429 U.S. 890, 97 
S. Ct. 248, 50 L. Ed. 2d 173 (1976); Rippy v. 
State, 550 S.W.2d 636, 1977 Tenn. LEXIS 536 
(Tenn. 1977); Collins v. State, 550 S.W.2d 643, 
1977 Tenn. LEXIS 537 (Tenn. 1977), cert. de- 
nied, Morgan v. Tennessee, 434 U.S. 905, 98 S. 
Ct. 303, 54 L. Ed. 2d 192, 1977 U.S. LEXIS 
3662, reh’g denied, Morgan v. Tennessee, 434 
U.S. 977, 98S. Ct. 540, 54 L. Ed. 2d 471 (1977). 

The imposition of cumulative sentences as 
authorized by § 40-2711 (now § 40-20-111) 
does not constitute cruel and unusual punish- 
ment. Wooten v. State, 477 S.W.2d 767, 1971 
Tenn. Crim. App. LEXIS 476 (Tenn. Crim. App. 
1971). 

The habitual criminal statute is not uncon- 
stitutional as inflicting cruel and unusual pun- 
ishment. Frazier v. State, 480 S.W.2d 553, 1972 
Tenn. Crim. App. LEXIS 324 (Tenn. Crim. App. 
1972); Pearson v. State, 521 S.W.2d 225, 1975 
Tenn. LEXIS 682 (Tenn. 1975); State v. Free- 
man, 669 S.W.2d 688, 1983 Tenn. Crim. App. 
LEXIS 432 (Tenn. Crim. App. 1983); Brymer v. 
Rose, 582 F. Supp. 319, 1983 U.S. Dist. LEXIS 
17888 (M.D. Tenn. 1983), affd, 732 F.2d 153 
(6th Cir. Tenn. 1984). 

Where two defendants received sentences of 
three years each and two other defendants 
received sentences of one year each, the pun- 
ishment was not cruel or unusual where the 
violations carried a one-year to five-year im- 
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prisonment and a fine of $3000. Gaskin v. State, 
490 S.W.2d 521, 1973 Tenn. LEXIS 524 (Tenn. 
1973), appeal dismissed, 414 U.S. 886, 94S. Ct. 
221, 38 L. Ed. 2d 133, 1973 U.S. LEXIS 937 
(1973), appeal dismissed, Gaskin v. Tennessee, 
414 U.S. 886, 94 S. Ct. 221, 38 L. Ed. 2d 133, 
1973 U.S. LEXIS 937 (1973). 

Prison sentences of three years for manufac- 
ture and possession of marijuana by members 
of the group using marijuana in religious obser- 
vances did not constitute cruel or unusual pun- 
ishment. Gaskin v. State, 490 S.W.2d 521, 1973 
Tenn. LEXIS 524 (Tenn. 1973), appeal dis- 
missed, 414 U.S. 886, 948. Ct. 221, 38 L. Ed. 2d 
133, 1973 U.S. LEXIS 937 (1973), appeal dis- 
missed, Gaskin v. Tennessee, 414 U.S. 886, 94 
S. Ct. 221, 38 L. Ed. 2d 133, 1973 U.S. LEXIS 
937 (1973). 

Where defendant was convicted of driving 
while intoxicated, and his sentence of six 
months’ imprisonment and $500 fine was 
within the statutory penalty, defendant’s alle- 
gation of cruel and unusual punishment was 
meritless absent fuller allegation of jury bias, 
caprice or passion. Henderson v. State, 539 
S.W.2d 8438, 1976 Tenn. Crim. App. LEXIS 388 
(Tenn. Crim. App. 1976). 

A punishment that is otherwise valid is not 
rendered cruel and unusual merely because the 
proper circumstances for its application rarely 
occur. Rucker v. Lane, 452 F. Supp. 245, 1978 
U.S. Dist. LEXIS 18140 (E.D. Tenn. 1978). 

Under U.S. Const. amend. 8, a sentence is 
not excessive and does not constitute cruel and 
unusual punishment when it does not involve 
the unnecessary wanton infliction of pain, and 
when it is not grossly out of proportion to the 
severity of the crime. Mullins v. State, 571 
S.W.2d 852, 1978 Tenn. Crim. App. LEXIS 325 
(Tenn. Crim. App. 1978), cert. denied, 440 U.S. 
963, 99S. Ct. 1508, 59 L. Ed. 2d 777, 1979 U.S. 
LEXIS 1239 (1979), cert. denied, Mullins v. 
Tennessee, 440 U.S. 963, 99 S. Ct. 1508, 59 L. 
Ed. 2d 777, 1979 U.S. LEXIS 1239 (1979). 

Habitual criminal statute was not unconsti- 
tutional as applied to a defendant although his 
underlying prior convictions were committed 
while he was a juvenile, where the defendant 
had been properly certified from juvenile court 
to the criminal court for prosecution, and was 
tried, found guilty, and sentenced as an adult. 
Mullins v. State, 571 S.W.2d 852, 1978 Tenn. 
Crim. App. LEXIS 325 (Tenn. Crim. App. 1978), 
cert. denied, 440 U.S. 963, 99 S. Ct. 1508, 59 L. 
Ed. 2d 777, 1979 U.S. LEXIS 1239 (1979), cert. 
denied, Mullins v. Tennessee, 440 U.S. 963, 99 
S. Ct. 1508, 59 L. Ed. 2d 777, 1979 U.S. LEXIS 
1239 (1979). 

This state is not prohibited from imposing 
the death penalty in the manner set forth in 
§ 39-2-203 et seq. (repealed) by any restric- 
tions in the federal constitution. Cozzolino v. 
State, 584 S.W.2d 765, 1979 Tenn. LEXIS 469 
(Tenn. 1979). 
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This state is not prohibited from imposing 
the death penalty in the manner set forth in 
§ 39-2-202 et seq. (repealed) by the restrictions 
placed on it by U.S. Const. amends. 8 and 14, 
and by Tenn. Const. art. I, §§ 9 and 16. Hous- 
ton v. State, 593 S.W.2d 267, 1980 Tenn. LEXIS 
392 (Tenn. 1979), cert. denied, 449 U.S. 891, 
101 S. Ct. 251, 66 L. Ed. 2d 117 (1980), over- 
ruled, State v. Brown, 836 S.W.2d 530, 1992 
Tenn. LEXIS 401 (Tenn. 1992). 

Habitual criminal law providing for life sen- 
tence without parole did not constitute cruel 
and unusual punishment. Metheny v. State, 
589 S.W.2d 9438, 1979 Tenn. Crim. App. LEXIS 
289 (Tenn. Crim. App. 1979), cert. denied, 445 
U.S. 967, 100 S. Ct. 1658, 64 L. Ed. 2d 248, 
1980 U.S. LEXIS 1477 (1980), cert. denied, 
Metheny v. Tennessee, 445 U.S. 967, 100 S. Ct. 
1658, 64 L. Ed. 2d 243, 1980 U.S. LEXIS 1477 
(1980). 

Dismissal from a prison job for the violation 
of prison rules does not approach a condition so 
shocking to the conscience of reasonably civi- 
lized people as to constitute a violation of U.S. 
Const. amend. 8. McMath v. Alexander, 486 F. 
Supp. 156, 1980 U.S. Dist. LEXIS 10347 (M.D. 
Tenn. 1980). 

A life sentence for second degree murder is 
not a punishment so disproportionate to the 
crime involved as to offend the conscience and 
evolving sensibilities of an enlightened society 
and is not violative of the eighth amendment’s 
prohibition against cruel and unusual punish- 
ment. McDonald v. Tennessee, 486 F. Supp. 550, 
1980 U.S. Dist. LEXIS 10138 (M.D. Tenn. 
1980). 

A sentence does not constitute cruel and 
unusual punishment because no evidence was 
heard before sentencing on a guilty plea. State 
v. Wallace, 604 S.W.2d 890, 1980 Tenn. Crim. 
App. LEXIS 296 (Tenn. Crim. App. 1980). 

Incarceration of convicted law enforcement 
officer would not amount to cruel and unusual 
punishment, despite some evidence of general- 
ized threats by prison inmates against him 
where there was no showing that he could not 
be adequately protected from harm if taken 
into custody. Woodson v. State, 608 S.W.2d 591, 
1980 Tenn. Crim. App. LEXIS 330 (Tenn. Crim. 
App. 1980), rehearing denied, 608 S.W.2d 591, 
1980 Tenn. Crim. App. LEXIS 331 (Tenn. Crim. 
App. 1980). 

Where defendant’s life sentence for armed 
robbery fell within the limits prescribed by 
statute at the time of the offense, it does not 
violate the constitutional prohibition against 
cruel and unusual punishment. State v. 
Painter, 614 S.W.2d 86, 1981 Tenn. Crim. App. 
LEXIS 327 (Tenn. Crim. App. 1981). 

The possible imposition of a life sentence for 
a large scale narcotic violation is not per se 
cruel and unusual punishment. State v. Selph, 
625 S.W.2d 285, 1981 Tenn. Crim. App. LEXIS 
405 (Tenn. Crim. App. 1981). 
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A statute imposing a mandatory sentence for 
narcotics offenses does not inflict cruel and 
unusual punishment. State v. Hinsley, 627 
S.W.2d 351, 1982 Tenn. LEXIS 379 (Tenn. 
1982). 

The enhancement of sentence by the habitual 
offender statute, under the facts of the case, did 
not constitute cruel and unusual punishment. 
State v. Cole, 665 S.W.2d 407, 1983 Tenn. Crim. 
App. LEXIS 436 (Tenn. Crim. App. 1983), over- 
ruled on other grounds, State v. Brown, 836 
S.W.2d 530, 1992 Tenn. LEXIS 401 (Tenn. 
1992), limited, Houston v. Dutton, 50 F.3d 381, 
1995 FED App. 108P, 1995 U.S. App. LEXIS 
6156 (6th Cir. Tenn. 1995). 

Convictions under the habitual criminal pro- 
vision were not constitutionally disproportion- 
ate in violation of prohibition against cruel and 
unusual punishment, except perhaps under un- 
usual circumstances which the court could not 
anticipate. State v. Hall, 667 S.W.2d 507, 1983 
Tenn. Crim. App. LEXIS 423 (Tenn. Crim. App. 
1983). 

A minimum fine of $10,000 and a maximum 
fine of $50,000 for a misdemeanor charge of 
possession of obscene matter with intent to 
distribute, and a minimum sentence of 60 days 
imprisonment for distributing obscene matter 
in violation of § 39-6-1104 (repealed) are not 
excessive and violative of U.S. Const. amend. 8 
and Tenn. Const. art. I, § 16 as cruel and 
unusual punishments. State v. Summers, 692 
S.W.2d 439, 1985 Tenn. Crim. App. LEXIS 3007 
(Tenn. Crim. App. 1985). 

Police officers’ use of high-speed pursuits to 
apprehend traffic offenders does not violate the 
cruel and unusual punishment clause. Galas v. 
McKee, 801 F.2d 200, 1986 U.S. App. LEXIS 
30221 (6th Cir. 1986). 

The sentence of 99 years and one day for 
aggravated rape fixed by the jury was not 
excessive. State v. Gann, 733 S.W.2d 113, 1987 
Tenn. Crim. App. LEXIS 2091 (Tenn. Crim. 
App. 1987). 

A mandatory life sentence, imposed because 
the defendant is a habitual criminal, is not per 
se cruel or unusual punishment within the 
meaning of U.S. Const. amend. 8 or Tenn. 
Const. art. I, § 16. State v. Dobbins, 754 S.W.2d 
637, 1988 Tenn. Crim. App. LEXIS 296 (Tenn. 
Crim. App. 1988). 

The Tennessee capital punishment scheme 
does not violate the eighth amendment inter- 
diction against cruel and unusual punishment. 
State v. Johnson, 762 S.W.2d 110, 1988 Tenn. 
LEXIS 177 (Tenn. 1988), cert. denied, 489 U.S. 
1091, 109 S. Ct. 1559, 103 L. Ed. 2d 862, 1989 
U.S. LEXIS 1559 (1989), cert. denied, Johnson 
v. Tennessee, 489 U.S. 1091, 109 S. Ct. 1559, 
103 L. Ed. 2d 862, 1989 U.S. LEXIS 1559 
(1989). 

Fact that death sentence would require de- 
fendant’s incarceration on death row did not 
violate prohibition against cruel and unusual 
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punishment. State v. West, 767 S.W.2d 387, 
1989 Tenn. LEXIS 28 (Tenn. 1989), cert. denied, 
497 U.S. 1010, 110 S. Ct. 3254, 111 L. Ed. 2d 
764, 1990 U.S. LEXIS 3432 (1990), affd, 19 
S.W.3d 753, 2000 Tenn. LEXIS 244 (Tenn. 
2000), cert. denied, West v. Tennessee, 497 U.S. 
1010, 110 S. Ct. 3254, 111 L. Ed. 2d 764, 1990 
U.S. LEXIS 3432 (1990). 

There is no prohibition against using an 
element in the conviction of first-degree murder 
and using the same element in an aggravating 
circumstance to support the death penalty. 
State v. Cauthern, 778 S.W.2d 39, 1989 Tenn. 
LEXIS 451 (Tenn. 1989), cert. denied, 495 U.S. 
904, 110 S. Ct. 1922, 109 L. Ed. 2d 286, 1990 
U.S. LEXIS 2116 (1990), affd, 967 S.W.2d 726, 
1998 Tenn. LEXIS 161 (Tenn. 1998), cert. de- 
nied, 525 U.S. 967, 119 S. Ct. 414, 142 L. Ed. 2d 
336, 1998 U.S. LEXIS 6941 (1998), cert. denied, 
Tennessee v. Cauthern, 495 U.S. 904, 110 S. Ct. 
1922, 109 L. Ed. 2d 286, 1990 U.S. LEXIS 2116 
(1990). 

Substantially higher term for cocaine base 
possession as opposed to cocaine hydrochloride 
possession does not violate the eighth amend- 
ment prohibition against cruel and unusual 
punishment as being disproportionate to the 
crime. United States v. Levy, 904 F.2d 1026, 
1990 U.S. App. LEXIS 8413 (6th Cir. 1990), 
rehearing denied, sub nom. United States v. 
Black, — F. 2d —, 1990 U.S. App. LEXIS 12858 
(6th Cir. June 25, 1990), cert. denied, sub nom. 
Black v. United States, 498 U.S. 1091, 1115S. Ct. 
974, 112 L. Ed. 2d 1060, 1991 U.S. LEXIS 1011 
(1991). 

Forty-five day jail sentence for driving under 
the influence did not violate state and federal 
constitutional prohibitions against cruel and 
unusual punishment, despite defendant’s claim 
that he was claustrophobic and that incarcera- 
tion would exacerbate his mental and physical 
conditions. State v. McKee, 803 S.W.2d 705, 
1990 Tenn. Crim. App. LEXIS 826 (Tenn. Crim. 
App. 1990). 

The unauthorized distribution or use of dan- 
gerous weapons constituted a sufficiently grave 
threat to society that a sentence of 10 months 
was more than justified. United States v. Hop- 
per, 941 F.2d 419, 1991 U.S. App. LEXIS 17275 
(6th Cir. 1991). 

Forfeiture combined with prison sentence, 
did not constitute cruel and unusual punish- 
ment where the value of the land forfeited was 
less than the fine for the offense as provided by 
congress. United States v. Smith, 966 F.2d 
1045, 1992 U.S. App. LEXIS 12918 (6th Cir. 
1992), rehearing denied, — F.2d —, 1992 U.S. 
App. LEXIS 16151 (6th Cir. July 15, 1992). 

Defendant’s twenty-year sentence was not 
grossly disproportionate to his crime of aggra- 
vated sexual battery on an eight-year-old vic- 
tim so as to constitute cruel and unusual pun- 
ishment under U.S. Const. amend. 8 or Tenn. 
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Const. art. I, § 16. State v. Harris, 844 S.W.2d 
601, 1992 Tenn. LEXIS 723 (Tenn. 1992). 

Imposition of life term under former habitual 
criminal statute for recidivist forgers did not 
constitute cruel and unusual punishment. 
State v. Russell, 866 S.W.2d 578, 1991 Tenn. 
Crim. App. LEXIS 887 (Tenn. Crim. App. 1991). 

The eighth amendment proscription on cruel 
and unusual punishment encompasses an in- 
mate’s right to personal safety. Therefore, 
plaintiff has an eighth amendment claim for 
cruel and usual punishment through confine- 
ment with the same inmates who had already 
attacked and harmed him, if he can show a 
serious risk that they would again attack him. 
Redd v. Gilless, 857 F. Supp. 601, 1994 US. 
Dist. LEXIS 9314 (W.D. Tenn. 1994). 

There were genuine issues of material fact, 
such as to preclude summary judgment, as to 
whether prison guard was deliberately indiffer- 
ent to a substantial risk of harm to plaintiff 
inmate where the plaintiff inmate’s attacker 
had asked the guard on morning of the attack 
what the guard would do if the guard witnessed 
an attack on the plaintiff inmate, and guard 
took no precautionary steps to prevent the 
attack, nor did the guard report the questions 
asked by the attacker. Street v. Corrections 
Corp. of Am., 102 F.3d 810, 1996 FED App. 
387P, 1996 U.S. App. LEXIS 32945 (6th Cir. 
1996). 

To establish that prison officials have vio- 
lated an inmates’s eighth amendment right to 
be free from cruel and unusual punishment, an 
inmate must show: (1) That incarceration con- 
ditions posed a substantial risk or serious 
harm; and (2) That the prison official has the 
state of mind of deliberate indifference to in- 
mate health or safety. Miller v. Shelby County, 
93 F. Supp. 2d 892, 2000 U.S. Dist. LEXIS 5550 
(W.D. Tenn. 2000). 

Actions of police could not constitute cruel 
and unusual punishment in violation of plain- 
tiffs rights under U.S. Const. amend. 8, becuse 
the plaintiff had not been “adjudicated of guilt” 
at the time alleged excessive force was used. 
Davenport v. Simmons, 192 F. Supp. 2d 812, 
2001 U.S. Dist. LEXIS 23195 (W.D. Tenn. 
2001). 

In defendant’s capital murder case, although 
it was error for the trial court to exclude defen- 
dant’s proffered correspondence as mitigating 
evidence, the error was harmless where the 
content of the excluded correspondence was 
adequately communicated to the jury through 
other evidence; and the trial court instructed 
the jury that it could consider, among other 
factors, “remorse,” “religious reformation,” and 
“spiritual development” as mitigating factors. 
State v. Carter, 114 S.W.3d 895, 2003 Tenn. 
LEXIS 843, (Tenn. Sept. 18, 2003), cert. denied, 
Carter v. Tennessee, 540 U.S. 1221, 124 S. Ct. 
1511, 158 L. Ed. 2d 158, 2004 U.S. LEXIS 1692 
(2004). 
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Imposition of a 36-year sentence did not 
violate the constitutional prohibition against 
cruel and unusual punishment because the jury 
found that the inmate had surreptitiously cop- 
ied DEA numbers from two doctors’ prescrip- 
tion pads, and then used those numbers to 
fraudulently obtain prescription drugs on 12 
separate occasions. He was further classified as 
a career offender based on seven of his numer- 
ous prior felony convictions. Galbreath v. State, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 43 
(Tenn. Crim. App. Jan. 19, 2005). 

There was no merit in the inmate’s assertion 
that his Eighth Amendment rights were vio- 
lated because the inmate failed to show how 
subjecting him to a random urinalysis was a 
denial of the minimal civilized measure of life’s 
necessities or that the Tennessee department of 
correction acted with a sufficiently culpable 
state of mind in requiring him to submit to a 
random urinalysis. Hughes v. Tenn. Dep’t of 
Corr., — S.W.3d —, 2007 Tenn. App. LEXIS 355 
(Tenn. Ct. App. May 30, 2007). 

Court’s decision to order defendant to serve 
his bribery sentence consecutively to his federal 
sentence for distribution of information relat- 
ing to destructive devices and aiding and abet- 
ting extortion did not violate the prohibition 
against cruel and unusual punishment because 
defendant was aware of the sentencing range 
for bribery of a public servant, and any revoca- 
tion of his probation in Georgia resulting from 
“the conduct giving rise to the present charges” 
was simply a consequence of defendant’s con- 
tinued criminal activity. State v. Webb, — 
S.W.3d —, 2007 Tenn. Crim. App. LEXIS 200 
(Tenn. Crim. App. Mar. 5, 2007). 


12. —Death Penalty. 

U.S. Const. amend. 8 does not bar the death 
penalty for an aider and abettor where the 
proof shows that that person intended that a 
killing take place or was a major participant in 
the underlying felony and had a mental state of 
reckless indifference to human life. State v. 
Taylor, 774 S.W.2d 163, 1989 Tenn. LEXIS 348 
(Tenn. 1989), cert. denied, 493 U.S. 945, 110 S. 
Ct. 355, 107 L. Ed. 2d 342, 1989 U.S. LEXIS 
5136 (1989), cert. denied, Taylor v. Tennessee, 
493 U.S. 945, 110 S. Ct. 355, 107 L. Ed. 2d 342, 
1989 U.S. LEXIS 5136 (1989). 

Prosecuting attorney’s argument at trial was 
not violative of U.S. Const. amend. 8, where 
jury was not led to believe that responsibility 
for determining the appropriateness of a death 
sentence rested with them, and where it was 
not suggested in any way that they might shift 
their sense of responsibility to an appellate 
court. Johnson v. State, 797 S.W.2d 578, 1990 
Tenn. LEXIS 314 (Tenn. 1990), rehearing de- 
nied, ,— 1990 Tenn. LEXIS 382 (Tenn. 1990). 

Death penalty was not violative of prohibi- 
tion against cruel and unusual punishment 
where evidence clearly showed that armed de- 
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fendant announced his intent to kill his robbery 
victims if they resisted and, upon meeting with 
resistance, shot and killed victim. State v. 
Boyd, 797 S.W.2d 589, 1990 Tenn. LEXIS 324 
(Tenn. 1990), cert. denied, 498 U.S. 1074, 1115S. 
Ct. 800, 112 L. Ed. 2d 861, 1991 U.S. LEXIS 
640 (1991), cert. denied, Boyd v. Tennessee, 498 
U.S. 1074, 111 S. Ct. 800, 112 L. Ed. 2d 861, 
1991 U.S. LEXIS 640 (1991). 

It was not reversible error for the trial judge 
to instruct the jury during the penalty stage to 
have no sympathy for the defendant facing a 
death sentence. State v. Boyd, 797 S.W.2d 589, 
1990 Tenn. LEXIS 324 (Tenn. 1990), cert. de- 
nied, 498 U.S. 1074, 111 S. Ct. 800, 112 L. Ed. 
2d 861, 1991 U.S. LEXIS 640 (1991), cert. 
denied, Boyd v. Tennessee, 498 U.S. 1074, 111 
S. Ct. 800, 112 L. Ed. 2d 861, 1991 U.S. LEXIS 
640 (1991). 

The death penalty itself is not unconstitu- 
tional as cruel and unusual punishment under 
U.S. Const. amend. 8 or Tenn. Const. art. I, 
§ 16. State v. Middlebrooks, 840 S.W.2d 317, 
1992 Tenn. LEXIS 563 (Tenn. 1992); State v. 
Bane, 853 S.W.2d 483, 1993 Tenn. LEXIS 148 
(Tenn. 1993), cert. denied, 510 U.S. 1040, 1148S. 
Ct. 682, 126 L. Ed. 2d 650, 1994 U.S. LEXIS 63 
(1994), cert. denied, Tennessee v. Bane, 510 
U.S. 1040, 114 S. Ct. 682, 126 L. Ed. 2d 650, 
1994 U.S. LEXIS 63 (1994); State v. Howell, 868 
S.W.2d 238, 1993 Tenn. LEXIS 408 (Tenn. 
1993), cert. denied, 510 U.S. 1215, 114 S. Ct. 
1339, 127 L. Ed. 2d 687, 1994 U.S. LEXIS 2487 
(1994), cert. denied, Howell v. Tennessee, 510 
U.S. 1215, 114 S. Ct. 13839, 127 L. Ed. 2d 687, 
1994 U.S. LEXIS 2487 (1994). 

Where there was no evidence to show that 
defendant was ever in possession of the murder 
weapon or that he personally approached or 
confined the victim at any time during a rob- 
bery, and where, other than his participation in 
the felony and his probable awareness that the 
principal was armed, there was nothing in the 
record to establish the defendant’s mental state 
as one of “reckless indifference”, the death 
penalty was disproportionate to the offense 
committed by defendant, and its imposition 
would have constituted a violation of the eighth 
amendment’s guarantee against cruel and un- 
usual punishment. State v. Branam, 855 
S.W.2d 563, 1993 Tenn. LEXIS 197 (Tenn. 
1993). 

Where defendant received death sentence 
following first degree murder conviction, the 
ageravating circumstance — the defendant em- 
ployed another to commit the murder for remu- 
neration or the promise of remuneration — did 
not duplicate the elements of the offense, even 
incorporating the criminal responsibility stat- 
utes, and therefore constitutional narrowing 
was accomplished. State v. Stephenson, 878 
S.W.2d 530, 1994 Tenn. LEXIS 143 (Tenn. 
1994), rehearing denied, — S.W.2d —, 1994 
Tenn. LEXIS 203 (Tenn. June 20, 1994). 
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When a defendant is convicted of first-degree 
felony murder, genuine narrowing as required 
by this provision and Tenn. Const. art. I, § 16, 
is not accomplished by the broad definition of 
first-degree felony murder in T.C.A. § 39-13- 
202; (but see 1995 amendment) thus, the aggra- 
vating circumstance set out in T.C.A. § 39-13- 
204(i)(7) (but see 1995 amendment), which 
merely duplicates the elements of the offense 
and does not accomplish the genuine narrowing 
required by the constitution, may not be relied 
upon by the state to seek imposition of the 
death penalty. State v. Bigbee, 885 S.W.2d 797, 
1994 Tenn. LEXIS 277 (Tenn. 1994), criticized, 
State v. Kleypas, 272 Kan. 894, 40 P.3d 139, 
2001 Kan. LEXIS 953 (Kan. 2001). 

The holding of State v. Middlebrooks, 840 
S.W.2d 317, 1992 Tenn. LEXIS 563 (1992), that 
when a defendant is convicted of first-degree 
murder solely on the basis of felony murder, the 
felony murder aggravating circumstance in 
T.C.A. § 39-13-204(i)(7) (but see 1995 amend- 
ment) did not narrow the class of death-eligible 
murderers sufficiently and, thus, was unconsti- 
tutional, was applied retroactively under the 
rule in Meadows v. State, 849 S.W.2d 748, 1993 
Tenn. LEXIS 49 (1993). Barber v. State, 889 
S.W.2d 185, 1994 Tenn. LEXIS 276 (Tenn. 
1994), rehearing denied, — S.W.2d —, 1994 
Tenn. LEXIS 339 (Tenn. Nov. 28, 1994), cert. 
denied, 513 U.S. 1184, 115 S. Ct. 1177, 130 L. 
Ed. 2d 1129, 1995 U.S. LEXIS 907 (1995). 

Statutes pertaining to sentencing for first 
degree murder and appeal and review of a 
death sentence are not violative of the U.S. 
Const. amends. 5, 6, 8 and 14, nor of Tenn. 
Const. art. I, §§ 8, 9, 16, and 17, and art. II, 
§ 2. State v. Shepherd, 902 S.W.2d 895, 1995 
Tenn. LEXIS 269 (Tenn. 1995). 

U.S. Const. amend. 8 requires a jury to con- 
sider the circumstances of the crime and defen- 
dant’s background and character during the 
sentencing phase of a capital trial; the failure of 
defendant’s counsel to investigate and present 
mitigating evidence constituted ineffective as- 
sistance requiring retrial of the sentencing 
phase. Austin v. Bell, 126 F.3d 843, 1997 FED 
App. 296P, 1997 U.S. App. LEXIS 27018 (6th 
Cir. Tenn. 1997), cert. denied, Austin v. Bell, 
523 U.S. 1079, 118 S. Ct. 1526, 140 L. Ed. 2d 
677, 1998 U.S. LEXIS 2619 (1998), cert. denied, 
523 U.S. 1088, 118 S. Ct. 1547, 140 L. Ed. 2d 
695, 1998 U.S. LEXIS 2766 (1998). 

Since felony murder can serve to narrow the 
pool of death eligible defendants at either the 
eligibility or imposition stage of a death penalty 
case, and since narrowing need only occur at 
one of the two stages, there is no unconstitu- 
tional double counting of the felony murder 
factor when it is used to make a defendant 
death eligible and used as an aggravating cir- 
cumstance. Coe v. Bell, 161 F.3d 320, 1998 FED 
App. 336P, 1998 U.S. App. LEXIS 28786 (6th 
Cir. 1998), cert. denied, 528 U.S. 842, 120S. Ct. 
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110, 145 L. Ed. 2d 93, 1999 U.S. LEXIS 5360 
(1999). 

A harmless error analysis is appropriate in 
determining whether resentencing is required 
as a result of an error that occurs where a 
defendant is convicted solely on the basis of 
felony murder. Coleman v. State, 3 S.W.3d 19, 
1998 Tenn. Crim. App. LEXIS 1229 (Tenn. 
Crim. App. 1998), cert. denied, 528 U.S. 935, 
120 S. Ct. 339, 145 L. Ed. 2d 264, 1999 U.S. 
LEXIS 6682 (1999). 

Petitioner’s eighth amendment claim that 
petitioner’s execution should be prohibited by 
Tennessee law due to the fact that petitioner is 
mentally retarded was not frivolous. Van Tran 
v. Bell, 145 F. Supp. 2d 939, 2001 U.S. Dist. 
LEXIS 8100 (W.D. Tenn. May 23, 2001). 

U.S. Const. amend. 8 does not bar the execu- 
tion of a mentally retarded person by virtue of 
person’s mental retardation alone. Black v. 
Bell, 181 F. Supp. 2d 832, 2001 U.S. Dist. 
LEXIS 22680 (M.D. Tenn. 2001). 

The execution of a mentally retarded indi- 
vidual violates the U.S. Const. amend. 8 and 
Tenn. Const. art. I, § 16; such a rule warrants 
retroactive application to cases on collateral 
review. Van Tran v. State, 66 S.W.3d 790, 2001 
Tenn. LEXIS 820 (Tenn. 2001). 

Court erred in finding that defendant was 
mentally retarded and therefore ineligible for 
the death penalty because there were no I.Q. 
scores below 70 before he was eighteen, and 
defendant was able to hold several jobs, such as 
backhoe operator, a dairy farmer, a factory 
worker, a fast food worker, and a baby-sitter. In 
addition, defendant had obtained his driver’s 
license, saved money to purchase a car, and 
established some type of living situation. State 
v. Strode, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 454 (Tenn. Crim. App. June 8, 2006). 

Defendant’s conviction for premeditated 
first-degree murder and his subsequent sen- 
tence to death were both proper because the 
prosecutor’s objections at defendant’s resen- 
tencing hearing did not deprive defendant a 
fair trial nor violate any of his constitutional 
rights under the United States constitution or 
Tenn. Const. art. I, § 8 and Tenn. Const. art. I, 
§ 16; while some series of objections were in- 
cessant, there was no indication in the record 
that the objections were without legal basis or 
were made merely as an attempt to comment 
upon the credibility of the testimony. State v. 
Rimmer, — 8.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 986 (Tenn. Crim. App. Dec. 15, 2006). 


13. ——Death-Qualified Juries. 

The imposition of the death penalty is nei- 
ther arbitrary nor capricious and does not vio- 
late U.S. Const. amend. 8 on the ground that 
death-qualified juries are conviction-prone. 
State v. Harbison, 704 S.W.2d 314, 1986 Tenn. 
LEXIS 821 (Tenn. 1986), cert. denied, Harbison 
v. Tennessee, 476 U.S. 1153, 106 S. Ct. 2261, 90 
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L. Ed. 2d 705, 1986 U.S. LEXIS 1715 (1986), 
appeal denied, Harbison v. State, — S.W.2d —, 
1996 Tenn. LEXIS 679 (Tenn. Oct. 21, 1996), 
cert. denied, Harbison v. Tennessee, 476 U.S. 
1153, 106 S. Ct. 2261, 90 L. Ed. 2d 705, 1986 
U.S. LEXIS 1715 (1986). 


14. —-—Instructions. 

There is no constitutional requirement that 
the jury be told that the result of a failure to 
reach unanimity would result in imposition of a 
life sentence. Abdur’Rahman v. Bell, 990 F. 
Supp. 985, 1998 U.S. Dist. LEXIS 653 (M.D. 
Tenn. 1998). 

Considering the jury instructions as a whole, 
there was no reasonable likelihood that the 
jury interpreted the instructions to require 
unanimity as to mitigating circumstances, and 
the instructions’ silence as to unanimity on 
mitigating circumstances would not likely lead 
the jury to believe that such unanimity was 
required. Abdur’Rahman v. Bell, 990 F. Supp. 
985, 1998 U.S. Dist. LEXIS 653 (M.D. Tenn. 
1998). 

Jury instruction fully satisfied eighth amend- 
ment concerns where it complied with the re- 
quirements of T.C.A. § 39-13-204(g)(1), requir- 
ing proof of at least one aggravating 
circumstance beyond a reasonable doubt and a 
determination that such aggravating circum- 
stances outweigh any mitigating circumstances 
beyond a reasonable doubt. State v. Hall, 8 
S.W.3d 593, 1999 Tenn. LEXIS 585 (Tenn. 
1999), cert. denied, 531 U.S. 837, 121 S. Ct. 98, 
148 L. Ed. 2d 57, 2000 U.S. LEXIS 5346 (2000), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
590 (Tenn. June 20, 2005). 

There is no constitutional requirement that 
the jury be re-instructed on the statutory ele- 
ments of underlying crimes pertaining to ag- 
gravating circumstances at the sentencing 
phase where the same jury remains impaneled 
and the sentencing phase closely follows the 
guilt phase of the trial. Carter v. Bell, 218 F.3d 
581, 2000 FED App. 221P, 2000 U.S. App. 
LEXIS 15651 (6th Cir. 2000). 

The process by which defendant was sen- 
tenced to death for defendant’s crimes was not 
the result of standardless jury discretion, even 
without a life without parole instruction, and 
thus, was sufficient under U.S. Const. amend. 8 
and Tenn. Const. art. I, § 16. State v. Keen, 31 
S.W.3d 196, 2000 Tenn. LEXIS 565 (Tenn. 
2000), cert. denied, 532 U.S. 907, 121 S. Ct. 
1233, 149 L. Ed. 2d 142, 2001 U.S. LEXIS 2043 
(2001), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 1032 (Tenn. Oct. 30, 2006). 


15. ——Access to Counsel. 

Plaintiff has the right under U.S. Const. 
amends. 1, 8, and 14 to have some access to 
counsel during the last hour before the execu- 
tion; to have counsel witness the execution, 
from either the witness room or a room with 
closed circuit live television transmission; and 
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to have counsel have access to a telephone at 
the time counsel witnesses the execution. Coe v. 
Bell, 89 F. Supp. 2d 962, 2000 U.S. Dist. LEXIS 
4384 (M.D. Tenn. 2000), vacated, dismissed, 
230 F.8d 1357, 2000 U.S. App. LEXIS 30736 
(6th Cir. Tenn. 2000). 


16. ——Competency to Be Executed. 

The only relevant constitutional concern at a 
competency-to-be-executed hearing is the right 
to have the substantive eighth amendment 
claim determined in a manner that comports 
with procedural due process. Coe v. State, 17 
S.W.3d 193, 2000 Tenn. LEXIS 116 (Tenn. 
2000), cert. denied, 529 U.S. 1034, 120 S. Ct. 
1460, 146 L. Ed. 2d 344, 2000 U.S. LEXIS 2200 
(2000). 

A prisoner is not competent to be executed if 
the prisoner lacks the mental capacity to un- 
derstand the fact of the impending execution 
and the reason for it. Coe v. State, 17 S.W.3d 
193, 2000 Tenn. LEXIS 116 (Tenn. 2000), cert. 
denied, 529 U.S. 1034, 120 S. Ct. 1460, 146 L. 
Ed. 2d 344, 2000 U.S. LEXIS 2200 (2000). 

Although petitioner’s experts maintained 
that he was mentally retarded and thus not 
eligible for the death penalty, the proof did not 
support that his I.Q. was below 70 or that he 
had deficits in his adaptive behavior prior to 
age 18; therefore, he was not excluded from the 
sentence of death. Black v. State, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1129 (Tenn. 
Crim. App. Oct. 19, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 144 (Tenn. 2006), 
cert. denied, , — U.S. —, 1275S. Ct. 120, 166 L. 
Ed. 2d 90, 2006 U.S. LEXIS 6678 (U.S. 2006). 

Inmate failed to prove that he was mentally 
retarded under T.C.A. § 39-13-203, and there- 
fore he was properly denied postconviction re- 
lief from his death sentence, because the In- 
mate failed to prove that he had deficits in 
adaptive behavior as the trial court correctly 
determined that little weight should be given to 
the inmate’s below average score on the inde- 
pendent living scale, as the inmate had been 
diagnosed with paranoid schizophrenia and 
there was no indication that the testing ques- 
tions took into account his lifestyle in Vietnam, 
his difficulty communicating in English, or the 
fact that he spent the majority of his adult life 
in jail. Van Tran v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 899 (Tenn. Crim. App. 
Nov. 9, 2006), appeal denied, — S.W.3d —, 2007 
Tenn. LEXIS 428 (Tenn. Apr. 16, 2007). 

Inmate failed to prove that he was mentally 
retarded under T.C.A. § 39-13-203, and there- 
fore he was properly denied postconviction re- 
lief from his death sentence, as evidence of 
poverty, child abuse, lack of education, family 
dysfunction, and poor social conditions were 
not enough to demonstrate that any deficits 
manifested during the developmental period; 
the proof established that the inmate supported 
himself, took care of others, was employed, and 
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was able to assist and communicate with his 
trial attorneys. Van Tran v. State, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 899 (Tenn. Crim. 
App. Nov. 9, 2006), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 428 (Tenn. Apr. 16, 2007). 


17. ——Method of Execution. 

Electrocution is a constitutionally permis- 
sible method of execution. State v. Black, 815 
S.W.2d 166, 1991 Tenn. LEXIS 322 (Tenn. 
1991). 

The insertion of catheters and administra- 
tion of a lethal drug is a medical procedure that 
necessarily entails a certain amount of pain, 
discomfort, spasm or vomiting, needles popping 
out and getting clogged and the like; nonethe- 
less, these normal medical problems are not 
violative of the eighth amendment prohibition 
against cruel and unusual punishment. Coe v. 
Bell, 95 F. Supp. 2d 795, 2000 U.S. Dist. LEXIS 
5995 (M.D. Tenn. 2000), vacated in part, 230 
F.3d 1357, 2000 U.S. App. LEXIS 30736 (6th 
Cir. Tenn. 2000). 

Tennessee’s lethal injection protocol under 
T.C.A. § 40-23-114 did not amount to cruel and 
unusual punishment under U.S. Const. amend. 
8 and Tenn. Const. art. I, § 16 because there is 
overwhelming evidence that lethal injection, 
which is commonly thought to be the most 
humane form of execution, is consistent with 
contemporary standards of decency; further, 
although injection of two of the drugs would 
alone cause extreme pain, a dosage of a third 
would cause nearly immediate unconsciousness 
and the inmate would feel no pain prior to 
death. Abdur’Rahman v. Bredesen, 181 S.W.3d 
292, 2005 Tenn. LEXIS 828 (Tenn. 2005), cert. 
denied, — U.S. —, 126 S. Ct. 2288, 164 L. Ed. 
2d 813, 2006 U.S. LEXIS 3970 (2006). 


18. —Prison Conditions. 

The standard set by the United States su- 
preme court by which the constitutionality of 
pretrial detention conditions of confinement are 
to be evaluated is whether such conditions 
amount to punishment or otherwise violate a 
specific constitutional provision. Inmates, 
Wash. County Jail v. England, 516 F. Supp. 132, 
1980 U.S. Dist. LEXIS 16683 (E.D. Tenn. 1980), 
affd without opinion, 659 F.2d 1081, 1981 U.S. 
App. LEXIS 13381 (6th Cir. 1981), affd, In- 
mates of Washington County Jail v. England, 
659 F.2d 1081, 1981 U.S. App. LEXIS 13381 
(6th Cir. 1981). 

The conferral of the job of trustee upon an 
inmate and his removal from it are matters 
resting within the sound discretion of jail ad- 
ministrators. Inmates, Wash. County Jail v. 
England, 516 F. Supp. 132, 1980 U.S. Dist. 
LEXIS 16683 (E.D. Tenn. 1980), affd without 
opinion, 659 F.2d 1081, 1981 U.S. App. LEXIS 
13381 (6th Cir. 1981), affd, Inmates of Wash- 
ington County Jail v. England, 659 F.2d 1081, 
1981 U.S. App. LEXIS 13381 (6th Cir. 1981). 
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Restrictions on a pretrial detainee’s visita- 
tion privileges are not unconstitutional unless 
they amount to punishment. Inmates, Wash. 
County Jail v. England, 516 F. Supp. 132, 1980 
U.S. Dist. LEXIS 16683 (E.D. Tenn. 1980), affd 
without opinion, 659 F.2d 1081, 1981 U.S. App. 
LEXIS 13381 (6th Cir. 1981), affd, Inmates of 
Washington County Jail v. England, 659 F.2d 
1081, 1981 U.S. App. LEXIS 13381 (6th Cir. 
1981). 

An occasional incident in which officials may 
have failed to protect an inmate from isolated 
acts of other inmates was not constitutionally 
actionable. Inmates, Wash. County Jail v. En- 
gland, 516 F. Supp. 132, 1980 U.S. Dist. LEXIS 
16683 (E.D. Tenn. 1980), aff'd without opinion, 
659 F.2d 1081, 1981 U.S. App. LEXIS 13381 
(6th Cir. 1981), affd, Inmates of Washington 
County Jail v. England, 659 F.2d 1081, 1981 
U.S. App. LEXIS 13381 (6th Cir. 1981). 

Requiring a convicted prisoner to appear in 
court in soiled prison clothing does not amount 
to cruel and unusual punishment under U.S. 
Const. amend. 8, through U.S. Const. amend. 
14. Inmates, Wash. County Jail v. England, 516 
F. Supp. 132, 1980 U.S. Dist. LEXIS 16683 
(E.D. Tenn. 1980), aff'd without opinion, 659 
F.2d 1081, 1981 U.S. App. LEXIS 13381 (6th 
Cir. 1981), aff'd, Inmates of Washington County 
Jail v. England, 659 F.2d 1081, 1981 U.S. App. 
LEXIS 13381 (6th Cir. 1981). 

Denial of contact visitation for pretrial de- 
tainees does not amount to punishment and is 
not unconstitutional. Inmates, Wash. County 
Jail v. England, 516 F. Supp. 132, 1980 U.S. 
Dist. LEXIS 16683 (E.D. Tenn. 1980), affd 
without opinion, 659 F.2d 1081, 1981 U.S. App. 
LEXIS 13381 (6th Cir. 1981), affd, Inmates of 
Washington County Jail v. England, 659 F.2d 
1081, 1981 U.S. App. LEXIS 13381 (6th Cir. 
1981). 

The constitution does not require prison offi- 
cials to provide educational opportunities to 
inmates. Inmates, Wash. County Jail v. En- 
gland, 516 F. Supp. 132, 1980 U.S. Dist. LEXIS 
16683 (E.D. Tenn. 1980), affd without opinion, 
659 F.2d 1081, 1981 U.S. App. LEXIS 13381 
(6th Cir. 1981), affd, Inmates of Washington 
County Jail v. England, 659 F.2d 1081, 1981 
U.S. App. LEXIS 13381 (6th Cir. 1981). 

A prisoner’s constitutional rights are violated 
if prison or jail authorities show a deliberate 
indifference to serious medical needs. Inmates, 
Wash. County Jail v. England, 516 F. Supp. 132, 
1980 U.S. Dist. LEXIS 16683 (E.D. Tenn. 1980), 
affd without opinion, 659 F.2d 1081, 1981 U.S. 
App. LEXIS 13381 (6th Cir. 1981), affd, In- 
mates of Washington County Jail v. England, 
659 F.2d 1081, 1981 U.S. App. LEXIS 13381 
(6th Cir. 1981). 

Visitation privileges are generally matters 
resting within the sound discretion of prison 
officials. Inmates, Wash. County Jail v. En- 
gland, 516 F. Supp. 132, 1980 U.S. Dist. LEXIS 
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16683 (E.D. Tenn. 1980), affd without opinion, 
659 F.2d 1081, 1981 U.S. App. LEXIS 13381 
(6th Cir. 1981), affd, Inmates of Washington 
County Jail v. England, 659 F.2d 1081, 1981 
U.S. App. LEXIS 13381 (6th Cir. 1981). 

The decision as to what personal items an 
inmate may have during his period of incar- 
ceration lies within the sound discretion of 
prison officials as long as items taken are prop- 
erly returned upon his release from custody. 
Inmates, Wash. County Jail v. England, 516 F. 
Supp. 132, 1980 U.S. Dist. LEXIS 16683 (E.D. 
Tenn. 1980), affd without opinion, 659 F.2d 
1081, 1981 U.S. App. LEXIS 13381 (6th Cir. 
1981), affd, Inmates of Washington County Jail 
v. England, 659 F.2d 1081, 1981 U.S. App. 
LEXIS 13381 (6th Cir. 1981). 

Inmates do not have a right per se to law 
books but rather a right to a reasonably ad- 
equate opportunity to present claimed viola- 
tions of fundamental constitutional rights to 
the courts. Inmates, Wash. County Jail v. En- 
gland, 516 F. Supp. 132, 1980 U.S. Dist. LEXIS 
16683 (E.D. Tenn. 1980), aff'd without opinion, 
659 F.2d 1081, 1981 U.S. App. LEXIS 13381 
(6th Cir. 1981), affd, Inmates of Washington 
County Jail v. England, 659 F.2d 1081, 1981 
U.S. App. LEXIS 13381 (6th Cir. 1981). 

Where attack on an inmate by a fellow in- 
mate was an isolated incident, failure to protect 
him does not state a claim under U.S. Const. 
amend. 8. Stewart v. Love, 696 F.2d 43, 1982 
U.S. App. LEXIS 23099 (6th Cir. 1982). 

The following conditions and practices 
amount to cruel and unusual punishment: (1) 
Double-celling inmates in crowded conditions; 
(2) Confinement of any inmate for more than 
one week’s duration in a cell not equipped with 
hot water; (3) Confinement of inmates in build- 
ings unfit for human habitation; (4) The failure 
to maintain minimum sanitary conditions in 
the food storage, preparation and service areas; 
(5) The failure to adequately protect inmates 
from the likelihood of violent attack; (6) The 
failure to provide minimally adequate medical 
care for inmates; and (7) The confinement of 
inmates in segregation status for more than 
one week without any opportunity for physical 
exercise. Grubbs v. Bradley, 552 F. Supp. 1052, 
1982 U.S. Dist. LEXIS 16298 (M.D. Tenn. 
1982). 

The lack of adequate bathroom facilities and 
cigarettes for a 24-hour period did not consti- 
tute cruel and unusual punishment. Lyons v. 
Papantoniou, 558 F. Supp. 4, 1982 U.S. Dist. 
LEXIS 17247 (E.D. Tenn. 1982), affd without 
opinion, 705 F.2d 455, 1982 U.S. App. LEXIS 
11655 (6th Cir. Tenn. 1982), affd, Lyons v. 
Papantoniou, 705 F.2d 455, 1982 U.S. App. 
LEXIS 11655 (6th Cir. Tenn. 1982). 

No precise definition exists that identifies the 
point at which prison conditions violate U.S. 
Const. amend. 8. In a totality analysis, a court 
will examine certain conditions that do not rise 
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to constitutional dignity but which aggravate 
the more serious defects and deficiencies; if the 
aggregate conditions transgress constitutional 
standards, the court is then empowered to 
fashion an appropriate remedy. Although ele- 
ments of this remedy, if considered alone, may 
extend beyond constitutional mandates, they 
may be invoked as part of a comprehensive plan 
to eradicate the eighth amendment violation. 
Groseclose v. Dutton, 609 F. Supp. 1432, 1985 
U.S. Dist. LEXIS 19544, 85 A.L.R. Fed. 723 
(M.D. Tenn. 1985), appeal dismissed, 788 F.2d 
356, 1986 U.S. App. LEXIS 23893 (6th Cir. 
Tenn. 1986), appeal dismissed and matter re- 
manded, Groseclose v. Dutton, 788 F.2d 356, 
1986 U.S. App. LEXIS 23893 (6th Cir. Tenn. 
1986), vacated and remanded on other grounds 
following remand, Groseclose v. Dutton, 829 
F.2d 581, 1987 U.S. App. LEXIS 12431 (6th Cir. 
1987). 

Constitutionally adequate housing is not de- 
nied simply by uncomfortable temperatures in- 
side cells, unless it is shown that the situation 
endangers inmates’ health. Brock v. Warren 
County, 713 F. Supp. 238, 1989 U.S. Dist. 
LEXIS 5027 (E.D. Tenn. 1989). 

Whether conditions of confinement are cruel 
and unusual must be determined from the 
contemporary standards of civilized decency 
that currently prevail in society. At a minimum, 
the constitution requires the state to provide 
minimally adequate living space that includes 
reasonably adequate ventilation, sanitation, 
bedding, hygienic materials, and _ utilities. 
Brock v. Warren County, 713 F. Supp. 238, 1989 
U.S. Dist. LEXIS 5027 (E.D. Tenn. 1989). 

Conditions of confinement must not involve 
the wanton and unnecessary infliction of pain, 
nor may they be grossly disproportionate to the 
severity of the crime warranting imprisonment. 
Brock v. Warren County, 713 F. Supp. 238, 1989 
U.S. Dist. LEXIS 5027 (E.D. Tenn. 1989). 

Use of “totality of the circumstances” ap- 
proach to deciding eighth amendment claims of 
cruel and unusual punishment is not permitted 
by pretrial detainees. Carver v. Knox County, 
887 F.2d 1287, 1989 U.S. App. LEXIS 15306 
(6th Cir. 1989), rehearing denied, 887 F.2d 
1287, 1989 U.S. App. LEXIS 19105 (6th Cir. 
1989), rehearing denied, en banc, Carver v. 
Knox County, — F. 2d —, 1989 U.S. App. LEXIS 
19812 (6th Cir. Dec. 29, 1989), cert. denied, 495 
U.S. 919, 110 S. Ct. 1949, 109 L. Ed. 2d 311, 
1990 U.S. LEXIS 2234 (1990), cert. denied, 
Knox County v. McWherter, 495 U.S. 919, 110 
S. Ct. 1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 
2234 (1990). 

Sheriff was under constitutionally imposed 
affirmative obligation toward paraplegic and 
physically incapacitated inmates in county jail 
to know their medical needs and supply them, 
and to correct any deprivations. Leach v. Shelby 
County Sheriff, 891 F.2d 1241, 1989 U.S. App. 
LEXIS 19086 (6th Cir. 1989), rehearing denied, 


Amend. 8 


— F. —, 1990 U.S. App. LEXIS 4833 (6th Cir. 
Feb. 8, 1990), cert. denied, 495 U.S. 932, 110 S. 
Ct. 2173, 109 L. Ed. 2d 502, 1990 U.S. LEXIS 
2515 (1990), cert. denied, Shelby County Sher- 
iff v. Leach, 495 U.S. 932, 110S. Ct. 2173, 109 L. 
Ed. 2d 502, 1990 U.S. LEXIS 2515 (1990). 

Total or near-total deprivation of exercise 
and recreation, without penological justifica- 
tion, violates U.S. Const. amend. 8. Gilland v. 
Owens, 718 F. Supp. 665, 1989 U.S. Dist. 
LEXIS 9750 (W.D. Tenn. 1989). 

In determining whether jail officials failed to 
protect inmates from violence and harm the 
deliberate indifference standard is applied. 
Gilland v. Owens, 718 F. Supp. 665, 1989 U.S. 
Dist. LEXIS 9750 (W.D. Tenn. 1989). 

Overcrowding in prisons is cruel and unusual 
punishment only if it leads to deprivations of 
food, medical care, or sanitation; or if it in- 
creases violence among prisoners. Gilland v. 
Owens, 718 F. Supp. 665, 1989 U.S. Dist. 
LEXIS 9750 (W.D. Tenn. 1989). 

An inadequate or incorrect system for classi- 
fying prisoners is not sufficient to state an 
independent violation of U.S. Const. amend. 8. 
Gilland v. Owens, 718 F. Supp. 665, 1989 U.S. 
Dist. LEXIS 9750 (W.D. Tenn. 1989). 

Jail officials are required to take affirmative 
steps to assure inmate access to the courts. 
Gilland v. Owens, 718 F. Supp. 665, 1989 U.S. 
Dist. LEXIS 9750 (W.D. Tenn. 1989). 

The standard of review for eighth amend- 
ment prison conditions claims is to consider all 
of the prison’s conditions and circumstances 
rather than isolated conditions and events, but 
the standard cannot be imposed absent specific 
prison conditions on which to base the eighth 
amendment claim. Gilland v. Owens, 718 F. 
Supp. 665, 1989 U.S. Dist. LEXIS 9750 (W.D. 
Tenn. 1989). 

Prison guards violated inmate’s eighth 
amendment rights by failing to prevent a fellow 
inmate from killing him, where the guards had 
opportunities to prevent the stabbing death. 
Walker v. Norris, 917 F.2d 1449, 1990 U.S. App. 
LEXIS 19176 (6th Cir. Tenn. 1990), rehearing 
denied, — F. 2d —, 1990 U.S. App. LEXIS 
22991 (6th Cir. Dec. 20, 1990). 

Jury charge correctly defined “deliberate in- 
difference” of prison officials by precluding the 
jury from finding an eighth amendment viola- 
tion predicated upon gross negligence. Walker 
v. Norris, 917 F.2d 1449, 1990 U.S. App. LEXIS 
19176 (6th Cir. Tenn. 1990), rehearing denied, 
— F. 2d —, 1990 U.S. App. LEXIS 22991 (6th 
Cir. Dec. 20, 1990). 

Even though a federal court is required to 
consider all of a prison’s conditions and circum- 
stances in evaluating sentenced inmates’ 
eighth amendment claims, the court must find 
a specific condition on which to base an eighth 
amendment claim, i.e., it must amount to a 
deprivation of “life’s necessities.” Carver v. 
Knox County, 753 F. Supp. 1370, 1989 U.S. 
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Dist. LEXIS 17263 (E.D. Tenn. 1989), rev’d on 
other grounds sub nom. Carver v. Knox County, 
887 F.2d 1287, 1989 U.S. App. LEXIS 15306 
(6th Cir. 1989), rehearing denied, 887 F.2d 
1287, 1989 U.S. App. LEXIS 19105 (6th Cir. 
1989), rehearing denied, en banc, Carver v. 
Knox County, — F. 2d —, 1989 U.S. App. LEXIS 
19812 (6th Cir. Dec. 29, 1989), cert. denied, 495 
U.S. 919, 110 S. Ct. 1949, 109 L. Ed. 2d 311, 
1990 U.S. LEXIS 2234 (1990), cert. denied, 
Knox County v. McWherter, 495 U.S. 919, 110 
S. Ct. 1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 
2234 (1990). 

There exists a fundamental difference be- 
tween depriving a prisoner of privileges he may 
enjoy and depriving him of the basic necessities 
of life. This is the minimal line separating cruel 
and unusual punishment from conduct that is 
not, and the ultimate question for a federal 
court is whether or not the conditions of con- 
finement deprived inmates of the minimal civi- 
lized measure of life’s necessities. Carver v. 
Knox County, 753 F. Supp. 1370, 1989 U.S. 
Dist. LEXIS 17263 (E.D. Tenn. 1989), rev’d on 
other grounds sub nom. Carver v. Knox County, 
887 F.2d 1287, 1989 U.S. App. LEXIS 15306 
(6th Cir. 1989), rehearing denied, 887 F.2d 
1287, 1989 U.S. App. LEXIS 19105 (6th Cir. 
1989), rehearing denied, en banc, Carver v. 
Knox County, — F. 2d —, 1989 U.S. App. LEXIS 
19812 (6th Cir. Dec. 29, 1989), cert. denied, 495 
U.S. 919, 110 S. Ct. 1949, 109 L. Ed. 2d 311, 
1990 U.S. LEXIS 2234 (1990), cert. denied, 
Knox County v. McWherter, 495 U.S. 919, 110 
S. Ct. 1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 
2234 (1990). 

Whether a particular institution is constitu- 
tionally overcrowded depends on a number of 
factors including the size of the inmate’s living 
space, the length of time the inmate spends in 
his cell each day, the length of time of his 
incarceration, his opportunity for exercise and 
his general sanitary and living conditions. 
Carver v. Knox County, 753 F. Supp. 1370, 1989 
U.S. Dist. LEXIS 17263 (E.D. Tenn. 1989), rev’d 
on other grounds sub nom. Carver v. Knox 
County, 887 F.2d 1287, 1989 U.S. App. LEXIS 
15306 (6th Cir. 1989), rehearing denied, 887 
F.2d 1287, 1989 U.S. App. LEXIS 19105 (6th 
Cir. 1989), rehearing denied, en banc, Carver v. 
Knox County, — F. 2d —, 1989 U.S. App. LEXIS 
19812 (6th Cir. Dec. 29, 1989), cert. denied, 495 
U.S. 919, 110 S. Ct. 1949, 109 L. Ed. 2d 311, 
1990 U.S. LEXIS 2234 (1990), cert. denied, 
Knox County v. McWherter, 495 U.S. 919, 110 
S. Ct. 1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 
2234 (1990). 

The length of confinement under allegedly 
deplorable conditions is relevant to the analysis 
of an eighth amendment claim. Carver v. Knox 
County, 753 F. Supp. 1870, 1989 U.S. Dist. 
LEXIS 17263 (E.D. Tenn. 1989), rev’d on other 
grounds sub nom. Carver v. Knox County, 887 
F.2d 1287, 1989 U.S. App. LEXIS 15306 (6th 
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Cir. 1989), rehearing denied, 887 F.2d 1287, 
1989 U.S. App. LEXIS 19105 (6th Cir. 1989), 
rehearing denied, en banc, Carver v. Knox 
County, — F. 2d —, 1989 U.S. App. LEXIS 
19812 (6th Cir. Dec. 29, 1989), cert. denied, 495 
U.S. 919, 110 S. Ct. 1949, 109 L. Ed. 2d 311, 
1990 U.S. LEXIS 2234 (1990), cert. denied, 
Knox County v. McWherter, 495 U.S. 919, 110 
S. Ct. 1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 
2234 (1990). 

Inmates have the right, secured by U.S. 
Const. amend. 8 and U.S. Const. amend. 14, to 
be reasonably protected from the threat of 
violence and sexual assault, and inmates need 
not wait until they are actually injured by an 
assault in order to obtain relief from such 
conditions. Carver v. Knox County, 753 F. Supp. 
1370, 1989 U.S. Dist. LEXIS 17263 (E.D. Tenn. 
1989), rev'd on other grounds sub nom. Carver 
v. Knox County, 887 F.2d 1287, 1989 U.S. App. 
LEXIS 15306 (6th Cir. 1989), rehearing denied, 
887 F.2d 1287, 1989 U.S. App. LEXIS 19105 
(6th Cir. 1989), rehearing denied, en banc, 
Carver v. Knox County, — F. 2d —, 1989 U.S. 
App. LEXIS 19812 (6th Cir. Dec. 29, 1989), cert. 
denied, 495 U.S. 919, 110 S. Ct. 1949, 109 L. 
Ed. 2d 311, 1990 U.S. LEXIS 2234 (1990), cert. 
denied, Knox County v. McWherter, 495 U.S. 
919, 110 S. Ct. 1949, 109 L. Ed. 2d 311, 1990 
U.S. LEXIS 2234 (1990). 

Even though the mere threat of violence 
under some circumstances may create a consti- 
tutional violation, an occasional, isolated at- 
tack by one prisoner on another may not con- 
stitute cruel and unusual punishment. 
However, confinement in a prison where vio- 
lence and terror reign is actionable, even 
though a pervasive risk of harm may be estab- 
lished by much less than proof of a reign of 
violence and terror in a particular institution. 
Carver v. Knox County, 753 F. Supp. 1370, 1989 
U.S. Dist. LEXIS 17263 (E.D. Tenn. 1989), rev’d 
on other grounds sub nom. Carver v. Knox 
County, 887 F.2d 1287, 1989 U.S. App. LEXIS 
15306 (6th Cir. 1989), rehearing denied, 887 
F.2d 1287, 1989 U.S. App. LEXIS 19105 (6th 
Cir. 1989), rehearing denied, en banc, Carver v. 
Knox County, — F. 2d —, 1989 U.S. App. LEXIS 
19812 (6th Cir. Dec. 29, 1989), cert. denied, 495 
U.S. 919, 110 S. Ct. 1949, 109 L. Ed. 2d 311, 
1990 U.S. LEXIS 2234 (1990), cert. denied, 
Knox County v. McWherter, 495 U.S. 919, 110 
S. Ct. 1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 
2234 (1990). 

The failure to regularly provide prisoners 
with clean bedding, towels, clothing and sani- 
tary mattresses, as well as toilet articles in- 
cluding soap, razors, combs, toothpaste, toilet 
paper, access to a mirror, and sanitary napkins 
for female prisoners, constitutes a denial of 
personal hygiene and sanitary living condi- 
tions. Carver v. Knox County, 753 F. Supp. 
1370, 1989 U.S. Dist. LEXIS 17263 (E.D. Tenn. 
1989), rev’d on other grounds sub nom. Carver 
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v. Knox County, 887 F.2d 1287, 1989 U.S. App. 
LEXIS 15306 (6th Cir. 1989), rehearing denied, 
887 F.2d 1287, 1989 U.S. App. LEXIS 19105 
(6th Cir. 1989), rehearing denied, en banc, 
Carver v. Knox County, — F. 2d —, 1989 U.S. 
App. LEXIS 19812 (6th Cir. Dec. 29, 1989), cert. 
denied, 495 U.S. 919, 110 S. Ct. 1949, 109 L. 
Ed. 2d 311, 1990 U.S. LEXIS 2234 (1990), cert. 
denied, Knox County v. McWherter, 495 U.S. 
919, 110 S. Ct. 1949, 109 L. Ed. 2d 311, 1990 
U.S. LEXIS 2234 (1990). 

Prisoners must be afforded sufficient oppor- 
tunity for physical exercise to maintain proper 
health. Likewise, undue restrictions on prison- 
ers’ opportunities for physical exercise may 
constitute cruel and unusual punishment in 
violation of U.S. Const. amend. 8 when they 
pose an unreasonable threat to the prisoners’ 
physical and mental health. Carver v. Knox 
County, 753 F. Supp. 1370, 1989 U.S. Dist. 
LEXIS 17263 (E.D. Tenn. 1989), rev’d on other 
grounds sub nom. Carver v. Knox County, 887 
F.2d 1287, 1989 U.S. App. LEXIS 15306 (6th 
Cir. 1989), rehearing denied, 887 F.2d 1287, 
1989 U.S. App. LEXIS 19105 (6th Cir. 1989), 
rehearing denied, en banc, Carver v. Knox 
County, — F. 2d —, 1989 U.S. App. LEXIS 
19812 (6th Cir. Dec. 29, 1989), cert. denied, 495 
U.S. 919, 110 S. Ct. 1949, 109 L. Ed. 2d 311, 
1990 U.S. LEXIS 2234 (1990), cert. denied, 
Knox County v. McWherter, 495 U.S. 919, 110 
S. Ct. 1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 
2234 (1990). 

A jail’s obligation to provide for the medical 
needs of inmates is measured by the standard 
of “deliberate indifference to the serious medi- 
cal needs of prisoners.” Carver v. Knox County, 
753 F. Supp. 1370, 1989 U.S. Dist. LEXIS 
17263 (E.D. Tenn. 1989), rev'd on other grounds 
sub nom. Carver v. Knox County, 887 F.2d 1287, 
1989 U.S. App. LEXIS 15306 (6th Cir. 1989), 
rehearing denied, 887 F.2d 1287, 1989 U.S. 
App. LEXIS 19105 (6th Cir. 1989), rehearing 
denied, en banc, Carver v. Knox County, — F. 2d 
—, 1989 U.S. App. LEXIS 19812 (6th Cir. Dec. 
29, 1989), cert. denied, 495 U.S. 919, 110 S. Ct. 
1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 2234 
(1990), cert. denied, Knox County ev. 
McWherter, 495 U.S. 919, 110 S. Ct. 1949, 109 
L. Ed. 2d 311, 1990 U.S. LEXIS 2234 (1990). 

To survive a qualified immunity claim, an 
inmate must show not only that the officer’s 
conduct deprived him of a constitutional right, 
but also that the officer reasonably should have 
known that the conduct violated clearly estab- 
lished law. The dismissal of a claim against an 
officer asserting qualified immunity in no way 
logically entails that the plaintiff suffered no 
constitutional deprivation, nor, correspond- 
ingly, that a municipality, which is not entitled 
to qualified immunity, may not be liable for that 
deprivation. Doe v. Sullivan County, 956 F.2d 
545, 1992 U.S. App. LEXIS 1685 (6th Cir. 
1992), cert. denied, 506 U.S. 864, 113 S. Ct. 187, 
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121 L. Ed. 2d 131, 1992 U.S. LEXIS 5302 
(1992), cert. denied, Sullivan County v. Doe, 
506 U.S. 864, 113 S. Ct. 187, 121 L. Ed. 2d 131, 
1992 U.S. LEXIS 53802 (1992). 

Whether an assault upon an inmate is a 
violation of U.S. Const. amend. 8 depends upon 
whether the defendants’ conduct amounted to a 
deliberate indifference to a risk of injury to the 
plaintiff, who must establish something more 
than lack of ordinary due care, inadvertence or 
error. The defendant’s conduct must be obdu- 
rate or wanton, i.e., a recklessness or callous 
neglect. Doe v. Sullivan County, 956 F.2d 545, 
1992 U.S. App. LEXIS 1685 (6th Cir. 1992), 
cert. denied, 506 U.S. 864, 1138S. Ct. 187, 121 L. 
Ed. 2d 131, 1992 U.S. LEXIS 5302 (1992), cert. 
denied, Sullivan County v. Doe, 506 U.S. 864, 
113 S. Ct. 187, 121 L. Ed. 2d 131, 1992 U.S. 
LEXIS 5302 (1992). 

Evidence did not support plaintiffs claim 
that jail conditions caused his injury. Doe v. 
Sullivan County, 956 F.2d 545, 1992 U.S. App. 
LEXIS 1685 (6th Cir. 1992), cert. denied, 506 
U.S. 864, 113 S. Ct. 187, 121 L. Ed. 2d 131, 1992 
U.S. LEXIS 5302 (1992), cert. denied, Sullivan 
County v. Doe, 506 U.S. 864, 113 S. Ct. 187, 121 
L. Ed. 2d 131, 1992 U.S. LEXIS 5302 (1992). 

Failure to provide adequate medical care 
violates U.S. Const. amend. 8, if the prisoner 
can also show that the state defendants exhib- 
ited a deliberate indifference to his serious 
medical needs. De Shaney v. Winnebago 
County Dep’t of Social Servs., 489 U.S. 189, 109 
S. Ct. 998, 103 L. Ed. 2d 249, 1989 U.S. LEXIS 
1039 (1989); Hunt v. Reynolds, 974 F.2d 734, 
1992 U.S. App. LEXIS 21095 (6th Cir. Tenn. 
1992). 

Mere exposure to environmental tobacco 
smoke without more, does not constitute a 
deprivation of a prisoner’s rights under U.S. 
Const. amend. 8. Hunt v. Reynolds, 974 F.2d 
734, 1992 U.S. App. LEXIS 21095 (6th Cir. 
Tenn. 1992). 

Prisoners allergic to the components of to- 
bacco smoke, or who can attribute their serious 
medical conditions to smoke, are entitled to 
appropriate medical treatment, which may in- 
clude removal from places where smoke hovers; 
thus, the objective of U.S. Const. amend. 8 is 
violated by forcing a prisoner with a serious 
medical need for a smoke-free environment to 
share his cell with an inmate who smokes. 
Hunt v. Reynolds, 974 F.2d 734, 1992 U.S. App. 
LEXIS 21095 (6th Cir. Tenn. 1992). 

With respect to conditions of confinement, 
U.S. Const. amend. 8 and U.S. Const. amend. 
14 prohibit the states from imposing cruel and 
unusual punishment on their incarcerated fel- 
ons. Grubbs v. Bradley, 821 F. Supp. 496, 1993 
U.S. Dist. LEXIS 6639 (M.D. Tenn. 1993). 

U.S. Const. amend. 8 requires states to fur- 
nish incarcerated felons with reasonably ad- 
equate food, clothing, shelter, sanitation, medi- 
cal care and personal safety. Grubbs v. Bradley, 
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821 F. Supp. 496, 1993 U.S. Dist. LEXIS 6639 
(M.D. Tenn. 1993). 

Deliberate indifference by prison officials to 
the conditions of confinement of incarcerated 
felons constitutes the unnecessary and wanton 
infliction of pain proscribed by U.S. Const. 
amend. 8. Grubbs v. Bradley, 821 F. Supp. 496, 
1993 U.S. Dist. LEXIS 6639 (M.D. Tenn. 1993). 

The constitution prohibits only those depri- 
vations denying the minimal civilized measure 
of life’s necessities which are sufficiently grave 
to form the basis of the eighth amendment 
violation. Grubbs v. Bradley, 821 F. Supp. 496, 
1993 U.S. Dist. LEXIS 6639 (M.D. Tenn. 1993). 

Mere verbal harassment of a prisoner does 
not inflict pain so as to amount to the “obduracy 
and wantonness” required for a violation of the 
cruel and unusual punishments clause. Mead- 
ows v. Gibson, 855 F. Supp. 223, 1994 U.S. Dist. 
LEXIS 8072 (W.D. Tenn. 1994). 

A private corporation and its employees op- 
erating a prison under a contract with the state 
are not protected from suit by the qualified 
immunity of public officials. Under these cir- 
cumstances, the threat of incurring money 
damages might provide the only incentive for a 
private corporation and its employees to re- 
spect the constitution; therefore, the best policy 
is not to afford them any immunity from suit. 
Manis v. Corrections Corp. of Am., 859 F. Supp. 
302, 1994 U.S. Dist. LEXIS 11104 (M.D. Tenn. 
1994). 

In a civil rights action by a county jail in- 
mate, the fact that food was transported from 
the kitchen to cells on carts, resulting in the 
food being cold, did not constitute the depriva- 
tion of a necessity of life and was not a violation 
of U.S. Const. amend. 8. Prophete v. Gilless, 
869 F. Supp. 537, 1994 U.S. Dist. LEXIS 17402 
(W.D. Tenn. 1994). 

Prison officials are not liable under U.S. 
Const. amend. 8 for an assault by one inmate 
on another merely because they are on duty at 
the time of the assault. Franklin v. Gilless, 870 
F. Supp. 792, 1994 U.S. Dist. LEXIS 17430 
(W.D. Tenn. 1994). 

Neither classification or housing assign- 
ments nor confinement to segregation, either 
administrative or punitive, implicates the cruel 
and unusual punishments clause. Ishaaq v. 
Compton, 900 F. Supp. 935, 1995 U.S. Dist. 
LEXIS 14833 (W.D. Tenn. 1995). 

Although the eighth amendment analysis is 
not applicable to pretrial detainees, they have 
an analogous right. Ellis v. Washington County, 
80 F. Supp. 2d 791, 1998 U.S. Dist. LEXIS 
22834 (E.D. Tenn. 1998), affd, 198 F.3d 225, 
1999 FED App. 396P, 1999 U.S. App. LEXIS 
30713 (6th Cir. Tenn. 1999). 

An inmate’s complaint is frivolous only if the 
legal theories raised in the complaint are indis- 
putably meritless or if the factual contentions 
are fantastic or delusional. Brown v. Bargery, 
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207 F.3d 863, 2000 FED App. 109P, 2000 U.S. 
App. LEXIS 5064 (6th Cir. 2000). 

Inmates’ allegations that the sleeping bunks 
had been improperly installed upside down, 
causing the inmates to slide off their bunks and 
land onto the concrete floor, and that anchor 
bolts that fasten the bunks to the wall improp- 
erly protruded into their sleeping area, were 
not frivolous as they could conceivably impli- 
cate eighth amendment concerns. Brown v. 
Bargery, 207 F.3d 863, 2000 FED App. 109P, 
2000 U.S. App. LEXIS 5064 (6th Cir. 2000). 

Prison policy of allowing four inmates under 
protective custody to be in the common area in 
the immediate vicinity of an inmate’s cell at the 
same time, regardless of the security classifica- 
tion of the inmates, amounts to deliberate in- 
difference to inmate safety in violation of U.S. 
Const. amend. 8. Miller v. Shelby County, 93 F. 
Supp. 2d 892, 2000 U.S. Dist. LEXIS 5550 
(W.D. Tenn. 2000). 

Plaintiffs deprivation of drinking water alle- 
gation stated a viable eighth amendment claim 
where plaintiff stated being deprived of drink- 
ing water for three days when the prison’s 
water supply went out and alleged receiving 
only two half pints of milk and one sixteen and 
one-half ounce bottle of water during this time. 
Dellis v. Corr. Corp. of Am., 257 F.3d 508, 2001 
FED App. 228P, 2001 U.S. App. LEXIS 15965 
(6th Cir. 2001). 


19. ——Physical Force. 

Prison officials are entitled to use physical 
force to compel obedience by inmates. Further- 
more, the reasonableness of force depends on 
the circumstances under which it is used. 
Greater force may be reasonable when used in 
response to a serious disturbance or acts of 
inmate violence. McKinney v. Compton, 888 F. 
Supp. 75, 1995 U.S. Dist. LEXIS 8116 (W.D. 
Tenn. 1995). 

Prisoner’s allegations that he was already 
restrained when a guard poked him in the eye 
and injured him stated an eighth amendment 
claim against the guard. McKinney v. Compton, 
888 F. Supp. 75, 1995 U.S. Dist. LEXIS 8116 
(W.D. Tenn. 1995). 

Whenever prison officials stand accused of 
using excessive physical force in violation of the 
cruel and unusual punishments clause, the core 
judicial inquiry is whether force was applied in 
a good faith effort to maintain or restore disci- 
pline, or maliciously and sadistically to cause 
harm. Drummer v. Luttrell, 75 F. Supp. 2d 796, 
1999 U.S. Dist. LEXIS 18189 (W.D. Tenn. 
1999), affd without opinion, 234 F.3d 1268, 
2000 U.S. App. LEXIS 35191 (6th Cir. Tenn. 
2000). 


20. ——Medical Care of Prisoners. 

U.S. Const. amend. 8 prohibits prison au- 
thorities from displaying deliberate indiffer- 
ence to the serious medical needs of prisoners, 
because such indifference constitutes the “un- 
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necessary and wanton infliction of pain.” Mead- 
ows Vv. Trotter, 855 F. Supp. 217, 1994 U.S. Dist. 
LEXIS 8047 (W.D. Tenn. 1994). 

In order to make out a claim of violation, a 
prisoner must plead facts showing that prison 
authorities have denied reasonable requests for 
medical treatment in the face of an obvious 
need for such attention where the inmate is 
thereby exposed to undue suffering or the 
threat of tangible residual injury. Meadows v. 
Trotter, 855 F. Supp. 217, 1994 U.S. Dist. 
LEXIS 8047 (W.D. Tenn. 1994). 

Deliberate indifference to serious medical 
needs of prisoners constitutes the unnecessary 
and wanton infliction of pain proscribed by U.S. 
Const. amend. 8, and this is true whether the 
indifference is manifested by prison doctors in 
their response to the prisoner’s needs or by 
prison guards in intentionally denying or delay- 
ing access to medical care or intentionally in- 
terfering with the treatment once prescribed. 
Belk v. Obion County, 7 S.W.3d 34, 1999 Tenn. 
App. LEXIS 299 (Tenn. Ct. App. 1999); Bow- 
man v. Corr. Corp. of Am., 188 F. Supp. 2d 870, 
2000 U.S. Dist. LEXIS 21899 (M.D. Tenn. 
2000), affd, 350 F.3d 537, 2003 FED App. 418P, 
2003 U.S. App. LEXIS 23730 (6th Cir. Tenn. 
2003). 

In considering the seriousness of a prisoner’s 
medical need, courts must determine whether 
the defendant’s act or omission resulted in a 
denial of the minimal civilized measure of life’s 
necessities. Belk v. Obion County, 7 S.W.3d 34, 
1999 Tenn. App. LEXIS 299 (Tenn. Ct. App. 
1999). 

Prison company’s medical policy violated its 
duty under U.S. Const. amend. 8 to provide 
adequate medical care to inmates where the 
policy contained a contract giving a physician 
who provided exclusive medical services to in- 
mates substantial financial incentives to 
double the physician’s income by reducing in- 
mates’ necessary medical services. Bowman v. 
Corr. Corp. of Am., 188 F. Supp. 2d 870, 2000 
U.S. Dist. LEXIS 21899 (M.D. Tenn. 2000), 
affd, 350 F.3d 537, 2003 FED App. 413P, 2003 
U.S. App. LEXIS 23730 (6th Cir. Tenn. 2003). 

Disagreements between medical personnel 
on the proper methods of treatment do not give 
rise to deliberate indifference. Bowman v. Corr. 
Corp. of Am., 188 F. Supp. 2d 870, 2000 U.S. 
Dist. LEXIS 21899 (M.D. Tenn. 2000), aff'd, 350 
F.3d 537, 2003 FED App. 413P, 2003 U.S. App. 
LEXIS 23730 (6th Cir. Tenn. 2003). 

Proof of repeated acts of negligence do not 
establish deliberate indifference. Bowman v. 
Corr. Corp. of Am., 188 F. Supp. 2d 870, 2000 
U.S. Dist. LEXIS 21899 (M.D. Tenn. 2000), 
affd, 350 F.3d 537, 2003 FED App. 413P, 2003 
U.S. App. LEXIS 23730 (6th Cir. Tenn. 2003). 

Deliberate indifference can be demonstrated 
by delays in providing access to medical care or 
recommended surgery for prisoners which can 
state an eighth amendment violation for delib- 
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erate indifference to a serious medical problem. 
Bowman v. Corr. Corp. of Am., 188 F. Supp. 2d 
870, 2000 U.S. Dist. LEXIS 21899 (M.D. Tenn. 
2000), affd, 350 F.3d 537, 2003 FED App. 413P, 
2003 U.S. App. LEXIS 23730 (6th Cir. Tenn. 
2003). 

Trial court did not err in granting summary 
judgment to doctors in a prison inmate’s delib- 
erate indifference claim, because at most, the 
inmate disagreed with the doctors’ course of 
treatment for his hepatitis C, alleging that such 
treatment was inadequate and medically neg- 
ligent, and inadequate medical treatment alone 
is insufficient to state a claim under U.S.Const. 
amend. 8, as was a mere difference of opinion 
between the doctors and the inmate as to his 
diagnosis or treatment. Payne v. Pelmore, — 
S.W.3d —, 2006 Tenn. App. LEXIS 151 (Tenn. 
Ct. App. Feb. 28, 2006), appeal dismissed, — 
S.W.3d —, 2006 Tenn. LEXIS 607 (Tenn. 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
648 (Tenn. July 25, 2006). 


21. ——Suicide. 

The county and sheriff department defen- 
dants were entitled to judgment as a matter of 
law because the plaintiff could not show any 
evidence creating a genuine issue of fact con- 
cerning whether the plaintiff's decedent gave to 
the arresting officers and the jailer any indica- 
tion that the decedent, under arrest for drunk 
driving, might commit suicide. Dawson ex rel. 
Young v. Campbell County, 894 F. Supp. 1135, 
1994 U.S. Dist. LEXIS 20702 (E.D. Tenn. 1994). 

The proper inquiry concerning the liability of 
a city and its employees in both their official 
and individual capacities under 42 U.S.C. 
§ 1983 for a jail detainee’s suicide is whether 
the decedent showed a strong likelihood that he 
would attempt to take his own life in such a 
manner that failure to take adequate precau- 
tions amounted to deliberate indifference to the 
decedent’s serious medical needs. Ellis v. Wash- 
ington County, 80 F. Supp. 2d 791, 1998 U.S. 
Dist. LEXIS 22834 (E.D. Tenn. 1998), affd, 198 
F.3d 225, 1999 FED App. 396P, 1999 U.S. App. 
LEXIS 30713 (6th Cir. Tenn. 1999). 


22. —Sentencing. 

U.S. Const. amends. 8 and 14 require that 
the sentencer, in all but the rarest kind of 
capital case, not be precluded from considering 
as a mitigating factor any aspect of a defen- 
dant’s character or record and any of the cir- 
cumstances of the offense that the defendant 
proffers as a basis for a sentence less than 
death. Houston v. State, 593 S.W.2d 267, 1980 
Tenn. LEXIS 392 (Tenn. 1979), cert. denied, 449 
U.S. 891, 101 S. Ct. 251, 66 L. Ed. 2d 117 
(1980), overruled, State v. Brown, 836 S.W.2d 
530, 1992 Tenn. LEXIS 401 (Tenn. 1992). 

U.S. Const. amend. 8 requires that once the 
class of homicides is genuinely narrowed, the 
sentencer must be allowed discretion to impose 
a lesser punishment and must not be precluded 
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from considering any relevant mitigating evi- 
dence. State v. Thompson, 768 S.W.2d 239, 1989 
Tenn. LEXIS 47 (Tenn. 1989), rehearing denied, 
— §.W.2d —, 1989 Tenn. LEXIS 194 (Tenn. 
Mar. 27, 1989), writ of cert. denied, 497 U.S. 
1031, 110 S. Ct. 3288, 111 L. Ed. 2d 796, 1990 
U.S. LEXIS 3596 (1990), cert. denied, Thomp- 
son v. Tennessee, 497 U.S. 1031, 110 S. Ct. 
3288, 111 L. Ed. 2d 796, 1990 U.S. LEXIS 3596 
(1990). 

To assure reliability in determination that 
death is appropriate punishment in a capital 
case, state must permit sentencer to make 
individualized determination on basis of char- 
acter of defendant and circumstances of crime; 
thus, defendant is entitled to present and have 
sentencer fully consider all relevant evidence in 
mitigation of sentence. State v. Howell, 868 
S.W.2d 238, 1993 Tenn. LEXIS 408 (Tenn. 
1993), cert. denied, 510 U.S. 1215, 114 S. Ct. 
1339, 127 L. Ed. 2d 687, 1994 U.S. LEXIS 2487 
(1994), cert. denied, Howell v. Tennessee, 510 
U.S. 1215, 114 S. Ct. 1339, 127 L. Ed. 2d 687, 
1994 U.S. LEXIS 2487 (1994). 

The state’s characterization of defendant’s 
mitigating evidence as an “excuse” and argu- 
ment that the sentencing hearing was about 
“responsibility” did not distort the evidence or 
mislead the jury as to the issue before it. State 
v. Smith, 893 S.W.2d 908, 1994 Tenn. LEXIS 
278 (Tenn. 1994), rehearing denied, 893 S.W.2d 
908, 1995 Tenn. LEXIS 48 (Tenn. 1995), cert. 
denied, 516 U.S. 829, 116 S. Ct. 99, 133 L. Ed. 
2d 53, 1995 U.S. LEXIS 5601 (1995). 

Prosecutor’s comments in cross-examination 
of defense witnesses representing a capital case 
resource group that provided assistance to de- 
fendant, although improper, were harmless and 
did not prevent the presentation of mitigating 
evidence. State v. Hines, 919 S.W.2d 573, 1995 
Tenn. LEXIS 503 (Tenn. 1995), cert. denied, 519 
U.S. 847, 1175S. Ct. 133, 136 L. Ed. 2d 82, 1996 
U.S. LEXIS 5179 (1996), appeal denied, — 
S.W.3d —, 2004 Tenn. LEXIS 1048 (Tenn. Nov. 
29, 2004). 

Distinction between cocaine base and powder 
cocaine for sentencing purposes under federal 
statute does not violate prohibition against 
cruel and unusual punishment. United States 
v. Hill, 79 F.3d 1477, 1996 FED App. 104P (6th 
Cir.), 1996 U.S. App. LEXIS 5616 (6th Cir. 
Tenn. 1996), cert. denied, 519 U.S. 858, 117 S. 
Ct. 158, 186 L. Ed. 2d 102, 1996 U.S. LEXIS 
5341 (1996). 

U.S. Const. amends. 8 and 14 mandate that a 
death sentence be based on a particularized 
consideration of relevant aspects of the charac- 
ter and record of each defendant. Goad v. State, 
938 S.W.2d 363, 1996 Tenn. LEXIS 784 (Tenn. 
1996). 

U.S. Const. amend. 8 narrowing require- 
ments and vagueness prohibitions have not 
been extended to cases that do not involve the 
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death penalty. State v. Harris, 989 S.W.2d 307, 
1999 Tenn. LEXIS 230 (Tenn. 1999). 

While a jury’s incomplete findings with re- 
spect to the aggravating circumstances would 
have implicated constitutional vagueness con- 
cerns had the jury imposed the death penalty, 
those same constitutional concerns do not apply 
outside the death penalty context and are not 
implicated in an appeal from a sentence of life 
imprisonment without the possibility of parole. 
State v. Harris, 989 S.W.2d 307, 1999 Tenn. 
LEXIS 230 (Tenn. 1999). 

Prosecutor's statement that the victim’s 
“family asks you to impose the death penalty” 
was improper. State v. Middlebrooks, 995 
S.W.2d 550, 1999 Tenn. LEXIS 351 (Tenn. 
1999). 

Defendant’s conviction for premeditated 
first-degree murder and his subsequent sen- 
tence to death were both proper because the 
waiver of his right to testify at his sentencing 
hearing was knowing, intelligent, and volun- 
tary as required by the United States constitu- 
tion and Tenn. Const. art. I, §§ 8,9, and 16; the 
appellate court rejected defendant’s argument 
that he was not sufficiently advised of the 
salient consequences of exercising his funda- 
mental constitutional right to testify. State v. 
Rimmer, — 8.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 986 (Tenn. Crim. App. Dec. 15, 2006). 


23. —Juveniles. 

There is no legislative prohibition against a 
sentence of life without parole for a juvenile. 
State v. Howell, 34 S.W.3d 484, 2000 Tenn. 
Crim. App. LEXIS 167 (Tenn. Crim. App. Feb. 
29, 2000), cert. denied, Bryant v. Tennessee, 
543 U.S. 1149, 125 S. Ct. 1314, 161 L. Ed. 2d 
111, 2005 U.S. LEXIS 1503 (2005). 

A sentence of life without parole for a juvenile 
for a first degree murder conviction does not 
abridge federal or state constitutional safe- 
guards against cruel and unusual punishment. 
State v. Howell, 34 S.W.3d 484, 2000 Tenn. 
Crim. App. LEXIS 167 (Tenn. Crim. App. Feb. 
29, 2000), cert. denied, Bryant v. Tennessee, 
543 U.S. 1149, 125 S. Ct. 1314, 161 L. Ed. 2d 
111, 2005 U.S. LEXIS 1503 (2005). 


24. —Drug-Free School Zone Act. 

The Drug-Free School Zone Act does not 
violate constitutional proscriptions against 
cruel and unusual punishment. State v. Jen- 
kins, 15 S.W.3d 914, 1999 Tenn. Crim. App. 
LEXIS 1082 (Tenn. Crim. App. 1999). 

In accordance with the Drug-Free School 
Zone Act, and in accordance with defendant’s 
career offender status, the defendant’s sentence 
of 60 years incarceration for possession of .5 
grams of cocaine with intent to sell, did not 
constitute cruel and unusual punishment. 
State v. Smith, 48 S.W.3d 159, 2000 Tenn. Crim. 
App. LEXIS 374 (Tenn. Crim. App. 2000), ap- 
peal denied, — S.W.3d —, 2003 Tenn. LEXIS 
1312 (Tenn. Dec. 29, 2003). 
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25. —Review. 

Order of trial court overruling defendant’s 
motion for acquittal or dismissal on ground 
that a fourth trial would be violative of defen- 
dant’s constitutional rights under U.S. Const. 
amends. 5, 6, 8 and 14 dealing with double 
jeopardy, speedy trials, cruel and inhuman 
treatment and due process was not a final 
judgment and was not appealable at that stage. 
Stinson v. State, 509 S.W.2d 517, 1974 Tenn. 
Crim. App. LEXIS 305 (Tenn. Crim. App. 1974). 

Trial judges have the inherent authority to 
terminate a prosecution in the exercise of a 
sound judicial discretion, where repeated trials, 
free of prejudicial error, have resulted in genu- 
inely deadlocked juries and where it appears 
that at future trials substantially the same 
evidence will be presented and that the prob- 
ability of continued hung juries is great. State 
v. Witt, 572 S.W.2d 913, 1978 Tenn. LEXIS 662, 
4 A.L.R.4th 1266 (Tenn. 1978). 

Trial judges have a sound judicial discretion 
to balance the public interest in fair trials 
designed to end in just judgments, with defen- 
dant’s valued right to have his trial completed 
by a particular tribunal, with the result that 
upon a finding of manifest necessity to declare 
a mistrial, defendant can be tried again. It 
must logically follow that trial judges may also 
exercise a sound judicial discretion and find, 
under the guidelines expressed above, that de- 
fendant cannot be tried again following mul- 
tiple hung juries and a great probability of 
additional no verdict trials. Requiring defen- 
dants to face additional juries with the continu- 
ing prospect of no verdict offends traditional 
notions of fair play and substantial justice. 
State v. Witt, 572 S.W.2d 913, 1978 Tenn. 
LEXIS 662, 4 A.L.R.4th 1266 (Tenn. 1978). 

The sound judicial discretion of a trial judge 
to terminate a criminal prosecution is a power 
that ought to be used with the greatest caution 
and only in the most urgent circumstances and 
for very plain and obvious causes. State v. Witt, 
572 S.W.2d 913, 1978 Tenn. LEXIS 662, 4 
A.L.R.4th 1266 (Tenn. 1978). 

While allegations of eighth amendment vio- 
lations may be subject to judicial review within 
a court of proper jurisdiction and venue, com- 
plaints regarding the conditions of confinement 
do not relate to the legality of the defendant’s 
confinement, nor do they relate to the legal 
sufficiency of the criminal court proceedings 
which resulted in the incarceration of the de- 
fendant. Maddux v. Rose, 483 F. Supp. 661, 
1980 U.S. Dist. LEXIS 9948 (E.D. Tenn. 1980), 
affd without opinion, 627 F.2d 1091, 1980 U.S. 
App. LEXIS 15672 (6th Cir. 1980), aff'd, Mad- 
dux v. Rose, 627 F.2d 1091, 1980 U.S. App. 
LEXIS 15672 (6th Cir. 1980). 

It is not the role of a reviewing court to 
substitute its judgment for that of the sentenc- 
ing court as to the appropriateness of a particu- 
lar sentence; rather, in applying U.S. Const. 


Amend. 9 


amend. 8, the reviewing court decides only 
whether the sentence under review is within 
constitutional limits. In view of the substantial 
deference that must be accorded legislatures 
and sentencing courts, a reviewing court rarely 
will be required to engage in extended analysis 
to determine that a sentence is not constitu- 
tionally disproportionate. Black v. Livesay, 714 
F. Supp. 878, 1988 U.S. Dist. LEXIS 16401 
(M.D. Tenn. 1988), affd without opinion, 872 
F.2d 1024, 1989 U.S. App. LEXIS 5087 (6th Cir. 
Tenn. 1989), affd, Black v. Livesay, 872 F.2d 
1024, 1989 U.S. App. LEXIS 5087 (6th Cir. 
Tenn. 1989). 

Appellate court could perform a harmless 


Collateral References. Application of con- 
stitutional rule of Atkins v. Virginia, 536 U.S. 
304, 122 S. Ct. 2242, 153 L. Ed. 2d 335, 2002 
U.S. LEXIS 4648 (2002), that execution of men- 
tally retarded persons constitutes “cruel and 
unusual punishment” in violation of U.S. 
Const. amend. 8. 122 A.L.R.5th 145. 

Application of death penalty to nonhomicide 
cases. 62 A.L.R.5th 121. 

Excessive fines clause of U.S. Const. amend. 
8 — Supreme Court cases. 172 A.L.R. Fed. 389. 

Federal constitutional and statutory claims 
by HIV-positive inmates as to medical treat- 
ment or conditions of confinement. 162 A.L.R. 
Fed. 181. 

Propriety of carrying out death sentences 
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error analysis in affirming death sentence 
based on three valid aggravating factors after 
eliminating two other improperly considered 
aggravating factors. Workman v. Bell, 178 F.3d 
759, 1998 FED App. 322P, 1998 U.S. App. 
LEXIS 38774 (6th Cir. 1998). 

Although the court’s instruction as to an 
“especially heinous, atrocious or cruel” aggra- 
vator did not clearly require the jury to find 
that the crime involved torture or adequately 
define the term depravity, the state supreme 
court cured the error by adopting a narrowing 
construction on appeal. Abdur’Rahman v. Bell, 
990 F. Supp. 985, 1998 U.S. Dist. LEXIS 653 
(M.D. Tenn. 1998). 


Propriety of imposing capital punishment on 
mentally retarded individuals. 20 A.L.R.5th 
LT: 

When does forfeiture of currency, bank ac- 
count, or cash equivalent violate excessive fines 
clause of U.S. Const. amend. 8. 164 A.L.R. Fed. 
591. 

When does forfeiture of motor vehicle pursu- 
ant to federal statute violate excessive fines 
clause of U.S. Const. amend. 8. 169 A.L.R. Fed. 
615. 

When does forfeiture of real property violate 
excessive fines clause of U.S. Const. amend. 8 
— Post-Austin cases. 168 A.L.R. Fed. 375. 

When does forfeiture of real property violate 
excessive fines clause of U.S. Const. amend. 8 


against mentally ill individuals. 111 A.L.R.5th or state constitutions — State cases. 124 
491. A.L.R.5th 509. 
AMENDMENT 9 


[Rights retained by people.] — The enumeration in the Constitution, of 
certain rights, shall not be construed to deny or disparage others retained by 


the people. 


Law Reviews. “Get Off Your Butts”: The 
Employer’s Right to Regulate Employee Smok- 
ing (David B. Ezra), 60 Tenn. L. Rev. 905 (1993). 

The Constitutionality of an Off-Duty Smok- 
ing Ban for Public Employees: Should the State 
Butt Out?, 43 Vand. L. Rev. 491 (1990). 

The Ripple Effects of Slaughter-House: A 
Critique of a Negative Rights View of the Con- 
stitution (Michael J. Gerhardt), 43 Vand. L. 
Rev. 409 (1990). 

Cited: American Civil Liberties Union of W. 
Tenn., Inc. v. Chandler, 458 F. Supp. 456, 1978 
U.S. Dist. LEXIS 15980 (W.D. Tenn. 1978); 
Sequoyah v. Tennessee Valley Authority, 620 
F.2d 1159, 1980 U.S. App. LEXIS 18611 (6th 


Cir. 1980); Brown v. Board of Comm’rs, 722 F. 
Supp. 380, 1989 U.S. Dist. LEXIS 10909 (E.D. 
Tenn. 1989); Carver v. Knox County, 753 F. 
Supp. 1370, 1989 U.S. Dist. LEXIS 17263 (E.D. 
Tenn. 1989); Brian A. v. Sundquist, 149 F. Supp. 
2d 941, 2000 U.S. Dist. LEXIS 18771 (M.D. 
Tenn. 2000); Cone v. Bell, 243 F.3d 961, 2001 
FED App. 77P, 2001 U.S. App. LEXIS 4253 (6th 
Cir. Tenn. 2001), reversed on other grounds, 
Bell v. Cone, 535 U.S. 685, 122 S. Ct. 1843, 152 
L. Ed. 2d 914, 2002 U.S. LEXIS 4020 (2002); 
Vaughn v. Lawrenceburg Power Sys., 269 F.3d 
703, 2001 FED App. 375P, 2001 U.S. App. 
LEXIS 22508 (6th Cir. Tenn. 2001). 
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ANALYSIS exercised in private where it cannot affect the 

public. Arutanoff v. Metropolitan Gov’t, 223 

Marietrocton: Tenn. 535, 448 S.W.2d 408, 1969 Tenn. LEXIS 


Sale of Electric Power by United States. 
Right to Privacy. 

Compulsory School Attendance. 
Miscellaneous. 


a mae yal 


1. Construction. 

U.S. Const. amend. 9 was adopted to secure 
certain common law rights of the people 
against invasion by the federal government. 
Bell v. Hood, 71 F. Supp. 813, 1947 U.S. Dist. 
LEXIS 2600 (S.D. Cal. 1947). 

U.S. Const. amend. 9 grants no substantive 
rights. Sequoyah v. Tennessee Valley Authority, 
480 F. Supp. 608, 1979 U.S. Dist. LEXIS 8780 
(E.D. Tenn. 1979), affd, 620 F.2d 1159, 1980 
U.S. App. LEXIS 18611 (6th Cir. 1980), affd, 
Sequoyah v. Tennessee Valley Authority, 620 
F.2d 1159, 1980 U.S. App. LEXIS 18611 (6th 
Cir. 1980), cert. denied, 449 U.S. 953, 101 S. Ct. 
357, 66 L. Ed. 2d 216, 1980 U.S. LEXIS 3731 
(1980), cert. denied, Sequoyah v. Tennessee 
Valley Authority, 449 U.S. 953, 101 S. Ct. 357, 
66 L. Ed. 2d 216, 1980 U.S. LEXIS 3731 (1980). 


2. Sale of Electric Power by United 
States. 

Sale by Tennessee Valley Authority agency of 
electric power to various municipalities within 
area of dams constructed under Tennessee Val- 
ley Authority Act (16 U.S.C. § 831) in interest 
of national defense, navigation, and flood con- 
trol did not violate state rights under U.S. 
Const. amend. 9, where state acts authorized 
purchase of power by municipalities, and no 
state asserted that its rights were violated. 
Tennessee Elec. Power Co. v. TVA, 21 F. Supp. 
947, 1938 U.S. Dist. LEXIS 2480 (E.D. Tenn. 
1938), affd, 306 U.S. 118, 59 S. Ct. 366, 83 L. 
Ed. 548, 1939 U.S. LEXIS 973 (1939), affd, 
Tennessee Electric Power Co. v. Tennessee Val- 
ley Authority, 306 U.S. 118, 59S. Ct. 366, 83 L. 
Ed. 548, 1939 U.S. LEXIS 973 (1939). 


3. Right to Privacy. 

Section 59-934 (now § 55-9-302) requiring a 
motorcyclist to wear a crash helmet does not 
violate U.S. Const. amend. 9 as an invasion of 
privacy since the regulated right is not one 


490 (1969). 

In dismissing a suit filed by the owners of a 
bath house to declare former § 39-2901 (See 
now § 39-17-307) and certain Memphis City 
ordinances unconstitutional, the court held 
that the right of privacy encompasses and pro- 
tects the personal intimacies of the home, the 
family, motherhood, procreation and child rear- 
ing but that commercial ventures conducted in 
the public forum as in this case were not 
properly within the penumbra of the right of 
privacy. Garaci v. City of Memphis, 379 F. Supp. 
1393, 1974 U.S. Dist. LEXIS 8913 (W.D. Tenn. 
1974). 


4. Compulsory School Attendance. 

In an action brought to declare the Tennessee 
Compulsory School Attendance Law (§ 49- 
1708, now § 49-6-3001 et seq.) unconstitutional 
on the grounds that, as administered and en- 
forced subsequent to the school desegregation 
orders of the federal courts, its application was 
to achieve a racial presence in the schools and 
not for any educational purpose and conse- 
quently violated the constitutional rights of 
both parents and students to due process and 
equal protection of the laws, freedom of speech, 
freedom of assembly, and to privacy, the court 
held that the natural rights of a parent to the 
custody and control of his infant child are 
subordinate to the state and may be restricted 
and regulated by municipal law, that the con- 
stitutionality of the law was beyond dispute 
and that no constitutional rights had been 
violated. Concerned Citizens for Neighborhood 
Sch., Inc. v. Board of Educ., 379 F. Supp. 12338, 
1974 U.S. Dist. LEXIS 7542 (E.D. Tenn. 1974). 


5. Miscellaneous. 

Possession and cultivation of marijuana for 
religious purposes are not within those rights 
protected by U.S. Const. amend. 9. Gaskin v. 
State, 490 S.W.2d 521, 1973 Tenn. LEXIS 524 
(Tenn. 1973), appeal dismissed, 414 U.S. 886, 
94 S. Ct. 221, 38 L. Ed. 2d 133, 1973 US. 
LEXIS 937 (1973), appeal dismissed, Gaskin v. 
Tennessee, 414 U.S. 886, 94 S. Ct. 221, 38 L. 
Ed. 2d 133, 1973 U.S. LEXIS 937 (1973). 


AMENDMENT 10 


[Rights reserved to states or people.] — The powers not delegated to the 
United States by the Constitution, nor prohibited by it to the states, are 
reserved to the states respectively, or to the people. 
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Law Reviews. Beyond Marbury: Jurisdic- 
tional Self-Dealing in Seminole Tribe (Laura S. 
Fitzgerald), 52 Vand. L. Rev. 407 (1999). 

State Constitutional Analyses of Public 
School Finance Reform Cases: Myth or Meth- 
odology?, 45 Vand. L. Rev. 129 (1992). 

State Defiance of Bankruptcy Law (Kenneth 
N. Klee, James O. Johnston, Eric Winston), 52 
Vand. L. Rev. 1527 (1999). 

The Brady Bill: Surviving the Tenth Amend- 
ment, 48 Vand. L. Rev. 1803 (1995). 

The Demise of Hypothetical Jurisdiction in 
the Federal Courts (Scott C. Idleman), 52 Vand. 
L. Rev. 235 (1999). 

The Proper Scope of Nonlawyer Representa- 
tion in State Administrative Proceedings: A 
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State Specific Balancing Approach, 43 Vand. L. 
Rev. 245 (1990). 

Why Free Speech Cases Are as Hard (And as 
Easy) as They Are, 68 Tenn. L. Rev. 335 (2001). 

Cited: Arkansas-Best Freight Sys. v. Co- 
chran, 546 F. Supp. 904, 1981 U.S. Dist. LEXIS 
18427 (M.D. Tenn. 1981); Whitfield v. Knox- 
ville, 756 F.2d 455, 1985 U.S. App. LEXIS 
29662 (6th Cir. Tenn. 1985); United States v. 
Baker, 807 F.2d 1315, 1986 U.S. App. LEXIS 
36329 (6th Cir. 1986); State v. Keller, 813 
S.W.2d 146, 1991 Tenn. Crim. App. LEXIS 214 
(Tenn. Crim. App. 1991); Hooker v. Thompson, 
978 S.W.2d 541, 1998 Tenn. App. LEXIS 147 
(Tenn. App. 1998). 


NOTES TO DECISIONS 


ANALYSIS 


1 Construction. 

2 National Labor Acts. 

3 Police Power. 

4. Utilities. 

5. Federal Programs. 

6. Bankruptcy. 

T Omnibus Crime Control Act. 

8 Standing to Raise State’s Interests. 
1. 


Construction. 

The purpose of U.S. Const. amend. 10 is to 
put beyond all dispute the fact that all powers 
not granted by the constitution to the federal 
government are reserved to the people. Kansas 
v. Colorado, 206 U.S. 46, 27S. Ct. 655, 51 L. Ed. 
956, 1907 U.S. LEXIS 1145 (1907). 

The provisions of U.S. Const. amend. 10 do 
not limit the powers vested by U.S. Const. art. 
5, relating to the modes of ratification of 
amendments submitted to the states. United 
States v. Sprague, 282 U.S. 716, 51 S. Ct. 220, 
75 L. Ed. 640, 1931 U.S. LEXIS 39, 71 A.L.R. 
1381 (1931). 

Power of states to provide for determination 
of controversies in their courts may be re- 
stricted by congress only in conformity to judi- 
cial sections of constitution. Di Giovanni v. 
Camden Fire Ins. Ass’n, 296 U.S. 64, 56S. Ct. 1, 
80 L. Ed. 47, 1935 U.S. LEXIS 1108 (1935). 

U.S. Const. amend. 10 expressly declares the 
constitutional policy that congress may not 
exercise power in a fashion that impairs the 
states’ integrity or their ability to function 
effectively in a federal system. Concerned Citi- 
zens of Appalachia, Inc. v. Andrus, 494 F. Supp. 
679, 1980 U.S. Dist. LEXIS 17669 (E.D. Tenn. 
1980). 

Congressional power over areas of private 
endeavor, even when its exercise may preempt 
express contrary state law determinations, is 
limited only by the requirement that the means 
chosen by congress must be reasonably adopted 
to the end permitted by the constitution. Con- 


cerned Citizens of Appalachia, Inc. v. Andrus, 
494 F. Supp. 679, 1980 U.S. Dist. LEXIS 17669 
(E.D. Tenn. 1980). 


2. National Labor Acts. 

National Labor Relations Act (F.C.A., title 29, 
§ 151) does not violate U.S. Const. amend. 10. 
Bemis Bro. Bag Co. v. Feidelson, 13 F. Supp. 
153, 1936 U.S. Dist. LEXIS 1440 (W.D. Tenn. 
1936). 

Provisions of the Fair Labor Standards Act 
permitting employee to maintain suit in behalf 
of himself and other employees similarly situ- 
ated was not unconstitutional under this provi- 
sion of the constitution but was valid as a class 
action. Hunt v. National Linen Serv. Corp., 178 
Tenn. 262, 157 S.W.2d 608, 1941 Tenn. LEXIS 
54 (1941). 

The Fair Labor Standards Act applies to 
private, nonprofit corporations who have con- 
tracted with the State of Tennessee to provide 
various services for mentally retarded individu- 
als. Skills Dev. Servs., Inc. v. Donovan, 558 F. 
Supp. 164, 1982 U.S. Dist. LEXIS 17193 (M.D. 
Tenn. 1982), aff'd, 728 F.2d 294, 1984 U.S. App. 
LEXIS 25346 (6th Cir. Tenn. 1984), affd, Skills 
Dev. Services, Inc. v. Donovan, 728 F.2d 294, 
1984 U.S. App. LEXIS 25346 (6th Cir. Tenn. 
1984). 

The extension of the Age Discrimination in 
Employment Act, 29 U.S.C. § 621 et seq., to 
cover state and local governments is a valid 
exercise of congress’ powers under the com- 
merce clause and is not precluded by U.S. 
Const. amend. 10. Whitfield v. Knoxville, 567 F. 
Supp. 1344, 1983 U.S. Dist. LEXIS 15482 (E.D. 
Tenn. 1983), affd, 756 F.2d 455, 1985 U.S. App. 
LEXIS 29662 (6th Cir. Tenn. 1985), aff'd, Whit- 
field v. Knoxville, 756 F.2d 455, 1985 U.S. App. 
LEXIS 29662 (6th Cir. Tenn. 1985). 

Applying the minimum wage and overtime 
provisions of the Fair Labor Standards Act, 29 
U.S.C. § 201 et seq., to a private mental health 
corporation which had contracted with the 
state, was not prohibited; the application of the 
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act did not regulate the state as a state and 
regulating the corporation was not regulating a 
state, state agency or political subdivision. 
Skills Dev. Services, Inc. v. Donovan, 728 F.2d 
294, 1984 U.S. App. LEXIS 25346 (6th Cir. 
Tenn. 1984). 


3. Police Power. 

All powers relating merely to municipal leg- 
islation or internal police were not surrendered 
by the states, and, in relation to these, the 
power of a state is unqualified and exclusive. 
Mayor of N.Y. v. Miln, 36 U.S. 102, 9 L. Ed. 648, 
1837 U.S. LEXIS 169 (1837); United States v. 
Cruikshank, 92 U.S. 542, 23 L. Ed. 588, 1875 
U.S. LEXIS 1794 (1875); Butchers’ Union 
Slaughter-House & Live-Stock Landing Co. v. 
Crescent City Live-Stock Landing & Slaughter- 
House Co., 111 U.S. 746, 4S. Ct. 652, 28 L. Ed. 
585, 1884 U.S. LEXIS 1831 (1884). 

Although the United States lacks the police 
power, this being reserved to the states, it is 
nonetheless true that when the United States 
exerts any of the powers conferred upon it by 
the federal constitution, no valid objection can 
be based upon the fact that such exercise may 
be attended by the same incidents which attend 
the exercise by the state of its police power, or 
that it may tend to accomplish a similar pur- 
pose. Hamilton v. Kentucky Distilleries & 
Whee. Co., 251 U.S. 146, 40S. Ct. 106, 64 L. Ed. 
194, 1919 U.S. LEXIS 1830 (1919); Ruppert v. 
Caffey, 251 U.S. 264, 40 S. Ct. 141, 64 L. Ed. 
260, 1920 U.S. LEXIS 1735 (1920). 

A suit by a state to enjoin a game warden of 
the United States from attempting to enforce 
the Migratory Bird Treaty Act and the regula- 
tion made by the secretary of agriculture in 
pursuance thereof on the ground that the stat- 
ute is an unconstitutional interference with the 
reserved rights of the states, and that acts of 
the defendant, done and threatened under that 
authority, invade the sovereign rights of the 
state and contravene its will manifested in 
statutes, is a reasonable and proper means to 
assert the alleged quasi-sovereign rights of the 
state. Missouri v. Holland, 252 U.S. 416, 40 S. 
Ct. 382, 64 L. Ed. 641, 1920 U.S. LEXIS 1520, 
11 A.L.R. 984 (1920). 

State statute prohibiting blanket licensing of 
copyrighted musical compositions by associa- 
tions of composers, authors, and publishers of 
such copyrighted musical compositions is not a 
reasonable exercise of the police power of the 
state. Buck v. Harton, 33 F. Supp. 1014, 1940 
U.S. Dist. LEXIS 2992 (M.D. Tenn. 1940). 

Police power reserved to the state by U.S. 
Const. amend. 10 is subject to provisions of U.S. 
Const. amend. 14. Gray v. University of Tenn., 
97 F. Supp. 463, 1951 U.S. Dist. LEXIS 4317 
(E.D. Tenn. 1951), vacated, 342 U.S. 517, 72S. 
Ct. 432, 96 L. Ed. 540, 1952 U.S. LEXIS 2389 
(1952), vacated and dismissed as moot, Gray v. 
Board of Trustees, 342 U.S. 517, 72 S. Ct. 432, 
96 L. Ed. 540, 1952 U.S. LEXIS 2389 (1952). 
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4. Utilities. 

Sale by Tennessee Valley Authority agency of 
electric power to various municipalities within 
area of dams constructed under Tennessee Val- 
ley Authority Act (F.C.A., title 16, § 831) in 
interest of national defense, navigation, and 
flood control did not violate state rights under 
U.S. Const. amend. 10., where state acts autho- 
rized purchase of power by municipalities, and 
no state asserted that its rights were violated. 
Tennessee Elec. Power Co. v. TVA, 21 F. Supp. 
947, 1938 U.S. Dist. LEXIS 2480 (E.D. Tenn. 
1938), affd, 306 U.S. 118, 59 S. Ct. 366, 83 L. 
Ed. 548, 1939 U.S. LEXIS 973 (19389), affd, 
Tennessee Electric Power Co. v. Tennessee Val- 
ley Authority, 306 U.S. 118, 59 S. Ct. 366, 83 L. 
Ed. 543, 1989 U.S. LEXIS 973 (1939). 

U.S. Const. amend. 10 does not bar an action 
for overtime compensation against the Chatta- 
nooga area regional transit authority. Dove v. 
Chattanooga Area Regional Transp. Auth., 701 
F.2d 50, 1983 U.S. App. LEXIS 29943 (6th Cir. 
1983). 


5. Federal Programs. 

Contract between city housing authority act- 
ing under Tennessee housing authority law and 
the housing and finance agency, a federal in- 
strumentality, was authorized under Housing 
Act of 1949 (former 63 Stat. 413, F.C.A., title 42, 
§§ 1451-1460) and did not delegate state power 
to the federal government in violation of U.S. 
Const. amend. 10. Starr v. Nashville Housing 
Authority, 145 F. Supp. 498, 1956 U.S. Dist. 
LEXIS 2631 (D. Tenn. 1956), aff'd, 354 U.S. 
916, 77S. Ct. 13878, 1 L. Ed. 2d 1432, 1957 U.S. 
LEXIS 664 (U.S. June 17, 1957), affd, Starr v. 
Nashville Housing Authority, 354 U.S. 916, 77 
S. Ct. 13878, 1 L. Ed. 2d 1432, 1957 U.S. LEXIS 
664 (U.S. June 17, 1957). 

Limitation of legal remedies imposed by 1976 
Swine Flu Act (P.L. 94-380) did not unconstitu- 
tionally interfere with state liberties, as the 
function assumed by congress in passing the 
act was one of spending rather than regulation, 
and the limitations of the act applied only to 
those who voluntarily chose to accept the ben- 
efits made available through the act’s program 
of federally subsidized immunization. Wolfe v. 
Merrill Nat'l] Lab., Inc., 433 F. Supp. 231, 1977 
U.S. Dist. LEXIS 15460 (M.D. Tenn. 1977). 


6. Bankruptcy. 

Congress’ enactment of the automatic stay 
provisions in 11 U.S.C. § 362 pursuant to its 
federal bankruptcy power did not transgress 
the notions of federalism as contained in U.S. 
Const. amend. 10. In re Nashville White 
Trucks, Inc., 22 B.R. 578, 1982 Bankr. LEXIS 
3641 (Bankr. M.D. Tenn. 1982). 

Federal bankruptcy statute allowing restric- 
tion on county’s power to obtain costs and fees 
arising from a nonconsensual lien based upon 
unpaid property taxes does not violate U.S. 
Const. amend. 10. In re Brentwood Outpatient, 


Amend. 11 


152 B.R. 727, 1993 U.S. Dist. LEXIS 3332 
(M.D. Tenn. 1993), aff'd in part, rev’d in part, 43 
F.3d 256, 1994 FED App. 0408P, 1994 FED App. 
408P, 1994 U.S. App. LEXIS 34610 (6th Cir. 
Tenn. 1994). 

U.S. Const. amend. 10 does not forbid the 
relatively minor impact on the states’ powers of 
taxation which results from congress’ decision 
that the states as creditors are subject to the 
same bankruptcy regime as all other noncon- 
sensual creditors making claims upon a bank- 
ruptcy estate. Bondholder Comm. v. Williamson 
County (In re Brentwood Outpatient), 43 F.3d 
256, 1994 FED App. 0408P, 1994 FED App. 
408P, 1994 U.S. App. LEXIS 34610 (6th Cir. 
Tenn. 1994), cert. denied, 514 U.S. 1096, 115 S. 
Ct. 1824, 131 L. Ed. 2d 745, 1995 U.S. LEXIS 
3081 (1995). 


7. Omnibus Crime Control Act. 
U.S. Const. amend. 10 does not preclude the 
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application of the exclusionary rule of Title III 
of the Omnibus Crime Control Act of 1968 (18 
U.S.C. § 2510 et seq.) to the states. State v. 
Crawford, 783 S.W.2d 573, 1989 Tenn. Crim. 
App. LEXIS 337 (Tenn. Crim. App. 1989), ap- 
peal denied, — S.W.2d —, 1989 Tenn. LEXIS 
486 (Tenn. Oct. 2, 1989). 


8. Standing to Raise State’s Interests. 

A defendant prosecuted for a drug violation 
lacked standing to claim that U.S. Const. 
amend. 10 bound the federal government to 
respect the provision of a state law requiring 
prior judicial approval for the use of seized 
marijuana in a reverse sting operation. United 
States v. Pipes, 87 F.3d 840, 1996 FED App. 
193P, 1996 U.S. App. LEXIS 15763 (6th Cir. 
1996), cert. denied, 519 U.S. 966, 1175S. Ct. 391, 
186 L. Ed. 2d 307, 1996 U.S. LEXIS 6640 
(1996). 


AMENDMENT 11 


[Suits against states — Restriction of judicial power.] — The judicial 
power of the United States shall not be construed to extend to any suit in law 
or equity, commenced or prosecuted against one of the United States by 
citizens of another state, or by citizens or subjects of any foreign state. 


Compiler’s Notes. The Eleventh Amend- 
ment to the Constitution of the United States 
was submitted to the legislatures of the several 
states by the third congress on the 4th of 
March, 1794 and was declared to have been 
ratified in a message from the president to 
congress dated the 8th of January, 1798, when 
twelve authenticated ratifications had been re- 
ceived. In fact, however, it had been adopted by 
the required twelve states as early as the 7th of 
February, 1795: Connecticut (May 8, 1794); 
Delaware (January 23, 1795); Georgia (Novem- 
ber 29, 1794); Kentucky (December 2, 1794); 
Maryland (December 26, 1794); Massachusetts 
(June 26, 1794); New Hampshire (June 16, 
1794); New York (March 27, 1794); North Caro- 
lina (February 7, 1795); Rhode Island (March 
31, 1794); Vermont (between October 9 and 
November 9, 1794), and Virginia (November 18, 
1794). South Carolina ratified on December 4, 
1797, prior to the president’s message. 

This amendment resulted from the decision 
in the case of Chisholm v. Georgia, 2 U.S. (Dall.) 
419, 1 L. Ed. 440 (1792), in which it was held 
that a state was suable in the supreme court by 
individual citizens of another state. 

Law Reviews. A Summary of the 1999 — 
2000 U.S. Supreme Court Civil Decisions 
(Perry A. Craft and Arshad (Paku) Khan), 36 
No. 10 Tenn. B.J. 18 (2000). 

A Summary of the 2001 — 2002 U.S. Su- 
preme Court Criminal Decisions (Perry A. 


Craft and Nichole Davis Bass), 38 No. 10 Tenn. 
B.J. 20 (2002). 

Beyond Marbury: Jurisdictional Self-Dealing 
in Seminole Tribe (Laura S. Fitzgerald), 52 
Vand. L. Rev. 407 (1999). 

Bivens-type Actions Under State Constitu- 
tions — Will Tennessee Give You a Remedy?, 30 
U. Mem. L. Rev. 409 (2000). 

Dissension Among the Ranks — The Courts 
Are at Odds Over 11 U.S.C. § 106 and Its 
Purported Abrogation of Sovereign Immunity 
in the Bankruptcy Code, 32 U. Mem. L. Rev. 
475 (2002). 

Framed by the Times: 2003-2004 U.S. Su- 
preme Court Decisions Reflect Current Events 
(Perry A Craft and Michael G. Shepard), 40 No. 
10 Tenn. B.J. 18 (2004). 

Medicaid, State Cost-Containment Mea- 
sures, and Section 1983 Provider Actions Under 
Wilder v. Virginia Hospital Association, 45 
Vand. L. Rev. 487 (1992). 

Policing the Police: Clarifying the Test for 
Holding the Government Liable Under 42 
U.S.C. § 1983 and the State-Created Danger 
Theory, 54 Vand. L. Rev. 165 (2001). 

Quasi-Constitutional Law: Clear Statement 
Rules as Constitutional Lawmaking, 45 Vand. 
L. Rev. 593 (1992). 

Stare Decisis in Historical Perspective: From 
the Founding Era to the Rehnquist Court (Tho- 
mas R. Lee), 52 Vand. L. Rev. 647 (1999). 
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State Defiance of Bankruptcy Law (Kenneth 
N. Klee, James O. Johnston, Eric Winston), 52 
Vand. L. Rev. 1527 (1999). 

State Sovereignty Immunity and the Pulse of 
the United States Supreme Court, 38 No. 5 
Tenn. B.J. 29 (2002). 

Tapping the State Court Resource (Ann Alt- 
house), 44 Vand. L. Rev. 953 (1991). 

The Court in Action: A summary of key cases 
from the U.S. Supreme Court 2000-2001 (Perry 
A. Craft and Arshad (Paku) Khan), 37 No. 10 
Tenn. B.J. 18 (2001). 

The Demise of Hypothetical Jurisdiction in 
the Federal Courts (Scott C. Idleman), 52 Vand. 
L. Rev. 235 (1999). 

The Eleventh Amendment Resurrected — 
Attorneys Fees and Sovereign Immunity 
(David L. Franklin), 5 Mem. St. U.L. Rev. 381. 

The Sixth Circuit Year in Review — Leading 
Cases of 1997 (Judge Alice M. Batchelder, J. 
Clegg Ivey III, Rebecca C. Lutsko), 28 U. Mem. 
L. Rev. 345 (1998). 

Torts — Chase v. City of Memphis: The Ten- 
nessee Governmental Tort Liability Act Meets 
the Special Duty Doctrine, 29 U. Mem. L. Rev. 
507 (1999). 

Cited: Campbell v. Buckles, 448 F. Supp. 
288, 1977 U.S. Dist. LEXIS 15623 (E.D. Tenn. 
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1976); Gross v. University of Tennessee, 448 F. 
Supp. 245, 1978 U.S. Dist. LEXIS 18457 (W.D. 
Tenn. 1978); University of Tennessee v. United 
States Fidelity & Guaranty Co., 670 F. Supp. 
1379, 1987 U.S. Dist. LEXIS 9542 (E.D. Tenn. 
1987); Metaljan v. Memphis-Shelby County Air- 
port Auth., 752 F. Supp. 834, 1990 U.S. Dist. 
LEXIS 16904 (W.D. Tenn. 1990); Chaudhuri v. 
Tennessee, 767 F. Supp. 860, 1991 U.S. Dist. 
LEXIS 10332 (M.D. Tenn. 1991); Blue Diamond 
Coal Co. v. Angelucci, 145 B.R. 895, 1992 Bankr. 
LEXIS 1624 (Bankr. E.D. Tenn. 1992); Shell v. 
State, 893 S.W.2d 416, 1995 Tenn. LEXIS 14 
(Tenn. 1995); Mirabella v. University of Tenne- 
see, 915 F. Supp. 925, 1994 U.S. Dist. LEXIS 
20841 (E.D. Tenn. 1994); Stohler v. Menke, 998 
F. Supp. 836, 1997 U.S. Dist. LEXIS 22184 
(E.D. Tenn. 1997); Moore v. City of Harriman, 
218 F.3d 551, 2000 U.S. App. LEXIS 15602, 
2000 FED App. 0217P (6th Cir. 2000); McKay v. 
Thompson, 226 F.3d 752, 2000 FED App. 329P, 
2000 U.S. App. LEXIS 23387 (6th Cir. 2000); 
McKay v. Thompson, 226 F.3d 752, 2000 FED 
App. 329P, 2000 U.S. App. LEXIS 23387 (6th 
Cir. 2000); Miller v. Campbell, 108 F. Supp. 2d 
960, 2000 U.S. Dist. LEXIS 9294 (W.D. Tenn. 
2000). 
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General Provisions. 

Suits Against State. 

—Immunity of the State. 

—Suits Against State Officers. 

— —Unconstitutional Statutes. 
—Injunction Proceedings. 
—Prospective Relief. 

Federal Determination of Interstate 
Compact. 

Bankruptcy Proceedings. 


age Cs sige ie lee 


— 


1. General Provisions. 

U.S. Const. amend. 14 affords no basis for 
congressional abrogation of U.S. Const. amend. 
11. Seay v. Tennessee Student Assistance Corp., 
244 B.R. 112, 2000 Bankr. LEXIS 67 (Bankr. 
E.D. Tenn. 2000). 

U.S. Const. amend. 11 does not apply to 
municipalities. Moore v. City of Harriman, 272 
F.3d 769, 2001 FED App. 393P, 2001 U.S. App. 
LEXIS 24056 (6th Cir. Tenn. 2001), cert. de- 
nied, McBroom v. Moore, 536 U.S. 922, 122 S. 
Ct. 2586, 153 L. Ed. 2d 776, 2002 U.S. LEXIS 
4468 (2002). 

U.S. Const. amend. 11 confirmed rather than 
established sovereign immunity as a constitu- 
tional principle. This principle holds both that 
each state is a separate sovereign entity within 
our federal system and that no state is ame- 
nable to suit without its consent. Dodson v. 
Tenn. Student Assistance Corp. (In re Dodson), 


259 B.R. 635, 2001 Bankr. LEXIS 213 (Bankr. 
E.D. Tenn. 2001). 


2. Suits Against State. 

U.S. Const. amend. 11 does not take away the 
jurisdiction of the supreme court over suits 
between states. Rhode Island v. Massachusetts, 
37 U.S. 657, 9 L. Ed. 1233, 1838 U.S. LEXIS 
372 (Feb. 21, 1838). 

Prior to the adoption of U.S. Const. amend. 
11, a state could be sued in the supreme court 
by an individual citizen of another state. Ch- 
isholm v. Georgia, 2 U.S. 419, 1 L. Ed. 440, 1793 
U.S. LEXIS 249 (1793), superseded by statute 
as stated in, FMC v. S.C. State Ports Auth., 535 
U.S. 748, 122 S. Ct. 1864, 152 L. Ed. 2d 962, 
2002 U.S. LEXIS 3794, 70 U.S.L.W. 4464, 15 
Fla. L. Weekly Fed. S 303, 2002 Cal. Daily Op. 
Service 4530, 2002 D.A.R. 5783, 2002 A.M.C. 
1372, 32 Envtl. L. Rep. 20702, 62 U.S.P.Q.2d 
(BNA) 1821, 63 U.S.P.Q.2d (BNA) 1321 (2002), 
superseded by statute as stated in, Welch v. 
Texas Dep’t of Highways & Public Transp., 483 
U.S. 468, 107 S. Ct. 2941, 97 L. Ed. 2d 389, 
1987 U.S. LEXIS 2893, 55 U.S.L.W. 5046, 1987 
A.M.C. 2113 (1987), superseded by statute as 
stated in, Seminole Tribe v. Florida, 517 U.S. 
44, 116S. Ct. 1114, 184 L. Ed. 2d 252, 1996 U.S. 
LEXIS 2165 (1996), superseded by statute as 
stated in, Hans v. Louisiana, 134 U.S. 1, 10S. 
Ct. 504, 33 L. Ed. 842, 1890 U.S. LEXIS 1943 
(1890), superseded by statute as stated in, 
Pennhurst State Sch. & Hosp. v. Halderman, 
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465 U.S. 89, 104 S. Ct. 900, 79 L. Ed. 2d 67, 
1984 U.S. LEXIS 4, 52 U.S.L.W. 4155 (1984), 
superseded by statute as stated in, Chavez v. 
Arte Publico Press, 59 F.3d 539, 1995 U.S. App. 
LEXIS 20420, Copy. L. Rep. (CCH) P27419, 35 
U.S.P.Q.2d (BNA) 1609 (6th Cir. 1995), super- 
seded by statute as stated in, Pendergrass v. 
Greater New Orleans Expressway Comm’n, 
144 F.3d 342, 1998 U.S. App. LEXIS 12963 (6th 
Cir. 1998), superseded by statute as stated in, 
Okpalobi v. Foster, 244 F.3d 405, 2001 U.S. App. 
LEXIS 3782 (6th Cir. 2001), superseded by 
statute as stated in, New York City Health & 
Hosps. Corp. v. Perales, 50 F.3d 129, 1995 U.S. 
App. LEXIS 4814, 47 Soc. Sec. Rep. Service 240 
(6th Cir. 1995), superseded by statute as stated 
in, Varner v. Illinois State Univ., 150 F.3d 706, 
1998 U.S. App. LEXIS 16478, 74 Empl. Prac. 
Dec. (CCH) P45498, 78 Fair Empl. Prac. Cas. 
(BNA) 1613, 78 Fair Empl. Prac. Cas. (BNA) 
1614, 1385 Lab. Cas. (CCH) P33700 (6th Cir. 
1998), superseded by statute as stated in, NVR 
Homes, Inc. v. Clerks of the Circuit Courts (In 
re NVR, L.P.), 189 F.3d 442, 1999 U.S. App. 
LEXIS 15499, 11 4th Cir. & D.C. Bankr. Ct. 
Rep. 534, 34 Bankr. Ct. Dec. (LRP) 838, 42 
Collier Bankr. Cas. 2d (MB) 750 (6th Cir. 1999), 
superseded by statute as stated in, Takle v. 
Univ. of Wis. Hosp. & Clinics Auth., 402 F.3d 
768, 2005 U.S. App. LEXIS 5066, 11 Accom. 
Disabilities Dec. (CCH) P11-234, 16 Am. Dis- 
abilities Cas. (BNA) 993 (6th Cir. 2005), super- 
seded by statute as stated in, Quality Tooling v. 
United States, 47 F.3d 1569, 1995 U.S. App. 
LEXIS 1852, Bankr. L. Rep. (CCH) P76362, 40 
Cont. Cas. Fed. (CCH) P76744 (6th Cir. 1995), 
superseded by statute as stated in, Watkins v. 
California Dep’t of Corrections, 100 F. Supp. 2d 
1227, 2000 U.S. Dist. LEXIS 11466 (D. Tenn. 
2000), superseded by statute as stated in, Mon- 
tana v. Gilham, 932 F. Supp. 1215, 1996 U.S. 
Dist. LEXIS 9990 (D. Tenn. 1996), superseded 
by statute as stated in, Montgomery v. Bd. of 
Trs., 849 N.E.2d 1120, 2006 Ind. LEXIS 554, 98 
Fair Empl. Prac. Cas. (BNA) 738, superseded 
by statute as stated in, Metromedia Fiber Net- 
work, Inc. v. Various State & Local Taxing 
Auth. (In re Metromedia Fiber Network, Inc.), 
299 B.R. 251, 2003 Bankr. LEXIS 1210 Super- 
seded by statute as stated in, Bliemeister v. 
Industrial Comm’n (In re Bliemeister), 251 B.R. 
383, 2000 Bankr. LEXIS 848, 36 Bankr. Ct. 
Dec. (LRP) 151, superseded by statute as stated 
in, Whittington v. State Dep’t of Pub. Safety, 
1998 NMCA 156, 126 N.M. 21, 966 P.2d 188, 
1998 N.M. App. LEXIS 139, 37 N.M. B. Bull. 46, 
37 N.M. B. Bull. No. 46 38, 136 Lab. Cas. (CCH) 
P33763, 4 Wage & Hour Cas. 2d (BNA) 1739. 

An action cannot be brought against a state 
to set aside a tax sale where the property has 
been purchased and is claimed by the state and 
no provision is made by law for suing the state. 
Chandler v. Dix, 194 U.S. 590, 24S. Ct. 766, 48 
L. Ed. 1129, 1904 U.S. LEXIS 795 (1904). 
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Where the University of Tennessee’s charter 
contained the unrestricted right to sue and be 
sued in any court of law or equity within the 
state or elsewhere, there was no intent ex- 
pressed to limit the consent to suits brought in 
the state courts. Soni v. Board of Trustees, 513 
F.2d 347, 1975 U.S. App. LEXIS 15690 (6th Cir. 
1975), cert. denied, Board of Trustees v. Soni, 
426 U.S. 919, 96S. Ct. 2623, 49 L. Ed. 2d 372, 
1976 U.S. LEXIS 1939 (1976), superseded by 
statute as stated in, Woolsey v. Hunt, 932 F.2d 
555, 1991 U.S. App. LEXIS 9001 (6th Cir. Tenn. 
1991), superseded by statute as stated in, Uni- 
versity of Tennessee v. United States Fidelity & 
Guaranty Co., 670 F. Supp. 1379, 1987 U.S. 
Dist. LEXIS 9555 (E.D. Tenn. 1987), cert. de- 
nied, Board of Trustees v. Soni, 426 U.S. 919, 96 
S. Ct. 2623, 49 L. Ed. 2d 372, 1976 U.S. LEXIS 
1939 (1976) (decided under prior law). 

In cases arising under U.S. Const. amend. 14, 
U.S. Const. amend. 11 is no bar to a congres- 
sionally authorized award of damages or attor- 
ney’s fees against a state, since such an award 
is permissible under the enforcement authority 
given congress in U.S. Const. amend. 14, § 
5.White v. Crowell, 434 F. Supp. 1119, 1977 U.S. 
Dist. LEXIS 14823 (W.D. Tenn. 1977). 

U.S. Const. amend. 11 bars the retroactive 
payment of benefits wrongfully withheld by the 
state. Holbrook v. Tennessee Dep’t of Emp. Sec., 
602 F. Supp. 507, 1984 U.S. Dist. LEXIS 22821 
(M.D. Tenn. 1984). 

The question whether the states are to be 
made subject to suit for violations of U:S. 
Const. amend. 14 is a question that has been 
entrusted to congress, not to the courts. Kelley 
v. Metropolitan County Bd. of Educ., 836 F.2d 
986, 1987 U.S. App. LEXIS 16899 (6th Cir. 
1987), cert. denied, 487 U.S. 1206, 108 S. Ct. 
2848, 101 L. Ed. 2d 885, 1988 U.S. LEXIS 2848 
(1988), cert. denied, Metropolitan County Bd. of 
Educ. v. Tennessee, 487 U.S. 1206, 108 S. Ct. 
2848, 101 L. Ed. 2d 885, 1988 U.S. LEXIS 2848 
(1988). 

A federal court may order a state to pay civil 
fines or impose other sanctions in order to 
enforce its orders. Brown v. Luna, 735 F. Supp. 
762, 1990 U.S. Dist. LEXIS 5167 (M.D. Tenn. 
1990), rev'd without op., 9386 F.2d 572, 1991 
U.S. App. LEXIS 19968 (6th Cir. Tenn. 1991), 
rev'd and remanded, Brown v. Luna, 936 F.2d 
572, 1991 U.S. App. LEXIS 19968 (6th Cir. 
Tenn. 1991) (table). 

Federal district court lacks subject matter 
jurisdiction over monetary claims against the 
state of Tennessee pursuant to U.S. Const. 
amend. 11. Thompson v. Regional Medical Cen- 
ter, 754 F. Supp. 594, 1991 U.S. Dist. LEXIS 
4215 (W.D. Tenn. 1991). 

The state of Tennessee has expressly pre- 
served its sovereign immunity. Hair v. Tennes- 
see Consol. Retirement System, 790 F. Supp. 
1358, 1992 U.S. Dist. LEXIS 16549 (M.D. Tenn. 
1992). 
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The most important factor in deciding 
whether a defendant is immune from suit un- 
der U.S. Const. amend. 11 is whether payment 
of a judgment against the defendant-agency 
will come from the state treasury, and whether 
the agency has the funds to satisfy the judg- 
ment. Hair v. Tennessee Consol. Retirement 
System, 790 F. Supp. 13858, 1992 U.S. Dist. 
LEXIS 16549 (M.D. Tenn. 1992). 

The nine-part test for determining if a defen- 
dant is the alter ego of the state so that an 
action against the defendant is barred by U.S. 
Const. amend. 11 consists of the following fac- 
tors: (1) The agency’s status and nature under 
local law and decisions; (2) Whether payment of 
a judgment will come from the state treasury; 
(3) Whether the agency has the funds to satisfy 
the judgment; (4) Whether the agency is per- 
forming a governmental or proprietary func- 
tion; (5) Whether the agency has been sepa- 
rately incorporated; (6) The degree of autonomy 
the agency has over its operations; (7) Whether 
the agency has the power to sue and be sued 
and enter into contracts; (8) Whether the 
agency property is immune from state taxation; 
and (9) Whether the state has immunized itself 
from responsibility for the agency’s actions. 
Hair v. Tennessee Consol. Retirement System, 
790 F. Supp. 13858, 1992 U.S. Dist. LEXIS 
16549 (M.D. Tenn. 1992). 

Subdivisions of the state, such as counties 
and municipalities, are not protected by U.S. 
Const. amend. 11. Lawson v. Shelby County, 
211 F.3d 331, 2000 FED App. 155P, 2000 U.S. 
App. LEXIS 8634 (6th Cir. 2000), criticized, 
LensCrafters, Inc. v. Sundquist, 184 F. Supp. 2d 
753, 2002 U.S. Dist. LEXIS 3363 (M.D. Tenn. 
2002). 


3. —Immunity of the State. 

If a state voluntarily appears to a suit, the 
rights guaranteed by U.S. Const. amend. 11 are 
waived, and the court will have jurisdiction to 
pass upon the rights of the state. Clark v. 
Barnard, 108 U.S. 436, 2 S. Ct. 878, 27 L. Ed. 
780, 1883 U.S. LEXIS 1054 (1883). 

A suit against a state by one of its own 
citizens, the state not having consented to be 
sued, is forbidden, as much so as suits by 
citizens of other states or nations. Fitts v. 
McGhee, 172 U.S. 516, 19 S. Ct. 269, 43 L. Ed. 
535, 1899 U.S. LEXIS 1394 (1899). 

Neither public corporations nor political sub- 
divisions are clothed with that immunity from 
suit which belongs to the state alone by virtue 
of its sovereignty. Hopkins v. Clemson Agric. 
College, 221 U.S. 636, 31 S. Ct. 654, 55 L. Ed. 
890, 1911 U.S. LEXIS 1762 (1911). 

The state may waive the immunity granted 
by U.S. Const. amend. 11 by appearance, but an 
appearance by the attorney general will not 
bind the state unless that officer is given au- 
thority by the laws of the state to waive the 
immunity. O’Connor v. Slaker, 22 F.2d 147, 
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1927 U.S. App. LEXIS 3297 (8th Cir. 1927), 
appeal dismissed, 278 U.S. 188, 49 S. Ct. 158, 
73 L. Ed. 258, 1929 U.S. LEXIS 4 (1929), appeal 
dismissed, Slaker v. O’Connor, 278 U.S. 188, 49 
S. Ct. 158, 73 L. Ed. 258, 1929 U.S. LEXIS 4 
(1929). 

“Sue and be sued clause” in compact between 
Missouri and Tennessee for building of bridge 
(Public Acts 1949, chs. 167, 168) and approved 
by congress (63 Stat. 930) when considered in 
connection with condition attached by congres- 
sional approval, waived the state’s immunity 
from suit. Petty v. Tennessee-Missouri Bridge 
Comm’n, 359 U.S. 275, 79S. Ct. 785, 3 L. Ed. 2d 
804, 1959 U.S. LEXIS 1763 (1959). 

Where former inmate of a state hospital sued 
for unpaid wages under the Federal Fair Labor 
Standards Act (U.S.C., title 29, § 203(d) and 
§ 216(b)), the state supreme court initially held 
the state could not defeat such suit by pleading 
sovereignty under U.S. Const. amend. 11, Tenn. 
Const. art. I, § 17 or Tenn. Const. art. II, § 24, 
or § 20-1702, (now § 20-13-102) but following 
the United States supreme court decision in 
National League of Cities v. Usery, 426 U.S. 
833, 96 S. Ct. 2465, 49 L. Ed. 245 (1976), when 
the trial court dismissed plaintiffs action, the 
state supreme court affirmed, holding state 
employees were exempt from federal wage and 
hour laws under Usery. Clover Bottom Hospital 
& School v. Townsend, 513 S.W.2d 505, 1974 
Tenn. LEXIS 463 (Tenn. 1974), cert. denied, 421 
U.S. 1007, 95 S. Ct. 2410, 44 L. Ed. 2d 675, 
1975 U.S. LEXIS 1879 (1975), appeal dis- 
missed, Clover Bottom Hospital & School v. 
Townsend, 421 U.S. 1007, 95 S. Ct. 2410, 44 L. 
Ed. 2d 675, 1975 U.S. LEXIS 1879 (1975), reh’g 
denied, Clover Bottom Hospital & School v. 
Townsend, 423 U.S. 885, 96S. Ct. 160, 46 L. Ed. 
2d 116 (1975), appeal following remand, 
Townsend v. Clover Bottom Hospital & School, 
560 S.W.2d 623, 1978 Tenn. LEXIS 571 (Tenn. 
1978), cert. denied, 436 U.S. 948, 98S. Ct. 2854, 
56 L. Ed. 2d 790, 1978 U.S. LEXIS 2125 (1978). 

U.S. Const. amend. 11 does not extend to 
counties, municipal corporations and similar 
local entities that are not arms of the state. 
Lenoir v. Porters Creek Watershed Dist., 586 
F.2d 1081, 1978 U.S. App. LEXIS 7539 (6th Cir. 
1978). 

Section 33-201 (now §§ 33-2-101, 33-2-201, 
and 33-2-202) contains no clear, express waiver 
of eleventh amendment immunity regarding 
the Lakeshore Mental Health Institute. Butler 
v. Commissioner of Mental Health, 463 F. Supp. 
806, 1978 U.S. Dist. LEXIS 15268 (E.D. Tenn. 
1978). 

42 U.S.C. § 1983 should not be regarded as 
an express congressional abolition of eleventh 
amendment immunity. Kompara v. Board of 
Regents, 548 F. Supp. 537, 1982 U.S. Dist. 
LEXIS 14991, 65 A.L.R. Fed. 480 (M.D. Tenn. 
1982). 
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Federal courts were not justified in shifting 
costs in school desegregation program from 
metropolitan school board to state. Kelley v. 
Metropolitan County Bd. of Educ., 836 F.2d 
986, 1987 U.S. App. LEXIS 16899 (6th Cir. 
1987), cert. denied, 487 U.S. 1206, 108 S. Ct. 
2848, 101 L. Ed. 2d 885, 1988 U.S. LEXIS 2848 
(1988), cert. denied, Metropolitan County Bd. of 
Educ. v. Tennessee, 487 U.S. 1206, 108 S. Ct. 
2848, 101 L. Ed. 2d 885, 1988 U.S. LEXIS 2848 
(1988). 

City was not entitled to sovereign immunity 
from state pendent claim (absent a showing 
that relief would run against the state trea- 
sury); nor would the city be immune if the basis 
of jurisdiction for the state-law claim were 
diversity of citizenship. Beddingfield v. Pulaski, 
666 F. Supp. 1064, 1987 U.S. Dist. LEXIS 7844 
(M.D. Tenn. 1987). 

The University of Tennessee is an agency of 
the State of Tennessee and therefore immune 
from suit except to the extent that it has 
consented to be sued. Fireman’s Fund Ins. Co. 
v. Bell Helicopter Textron, Inc., 667 F. Supp. 
583, 1987 U.S. Dist. LEXIS 11162 (E.D. Tenn. 
1987). 

State cannot be sued in federal court by its 
own citizens or citizens of another state in the 
absence of unequivocally expressed consent. 
Fireman’s Fund Ins. Co. v. Bell Helicopter Tex- 
tron, Inc., 667 F. Supp. 583, 1987 U.S. Dist. 
LEXIS 11162 (E.D. Tenn. 1987). 

University of Tennessee is an “arm of the 
state” for immunity purposes under U.S. Const. 
amend. 11. Jain v. University of Tennessee, 670 
F. Supp. 1388, 1987 U.S. Dist. LEXIS 8708 
(W.D. Tenn. 1987), affd in part without opinion 
and vacated in part without opinion, 843 F.2d 
1391, 1988 U.S. App. LEXIS 4376 (6th Cir. 
Tenn. 1988). 

A funding system which avoids the redun- 
dancy of having to turn over self-generated 
revenues to the state treasury, only to have 
those funds returned by appropriations to the 
generating agency, does not preclude sovereign 
immunity. Jain v. University of Tennessee, 670 
F. Supp. 1388, 1987 U.S. Dist. LEXIS 8708 
(W.D. Tenn. 1987), affd in part without opinion 
and vacated in part without opinion, 843 F.2d 
1391, 1988 U.S. App. LEXIS 4376 (6th Cir. 
Tenn. 1988). 

Choice of a corporate form for the University 
of Tennessee through which to pursue the goal 
of providing higher education, while retaining 
legislative control over the corporation, does 
not operate as a waiver of sovereign immunity 
with respect to that institution. Jain v. Univer- 
sity of Tennessee, 670 F. Supp. 1388, 1987 U.S. 
Dist. LEXIS 8708 (W.D. Tenn. 1987), affd in 
part without opinion and vacated in part with- 
out opinion, 843 F.2d 1391, 1988 U.S. App. 
LEXIS 4376 (6th Cir. Tenn. 1988). 

State university was entitled to immunity 
under U.S. Const. amend. 11 in a patent in- 
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fringement action. Kersavage v. University of 
Tennessee, 731 F. Supp. 1327, 1989 U.S. Dist. 
LEXIS 16938 (E.D. Tenn. 1989). 

The University of Tennessee may invoke U.S. 
Const. amend. 11 to bar a suit against it for 
damages absent a waiver of immunity by the 
general assembly, or by congress under an 
applicable provision of the constitution. Ker- 
savage v. University of Tennessee, 731 F. Supp. 
1327, 1989 U.S. Dist. LEXIS 16938 (E.D. Tenn. 
1989). 

Actions against the director of the second 
injury fund to obtain a judgment from the 
second injury fund are suits against the state 
and, therefore, the fund is protected by the 
immunity provided by U.S. Const. amend. 11. 
United States Pipe & Foundry Co. v. Johnson, 
927 F.2d 296, 1991 U.S. App. LEXIS 3764 (6th 
Cir. 1991). 

U.S. Const. amend. 11 is a bar not only as to 
an employee’s claims against the University of 
Tennessee, but also as to his claims against 
university officials in their official capacity. 
Hiefner v. University of Tenn., 914 F. Supp. 
15138, 1995 U.S. Dist. LEXIS 20349 (E.D. Tenn. 
1995). 

U.S. Const. amend. 11 is an absolute bar to 
an employment discrimination action against 
the University of Tennessee under the Human 
Rights Act. Stefanovic v. University of Tennes- 
see, 935 F. Supp. 944, 1996 U.S. Dist. LEXIS 
11343 (E.D. Tenn. 1996). 

The Americans with Disabilities Act’s (42 
U.S.C. § 12101 et seq.) accommodation provi- 
sions give the disabled a preferential right to 
treatment where no such right exists under the 
equal protection clause. The accommodation 
provisions of the act are not geared to prohibit 
or remedy any form of discrimination and con- 
gress did not have the authority to enact those 
provisions and did not effectively abrogate the 
states’ eleventh amendment sovereign immu- 
nity with respect to those _ provisions. 
Hedgepeth v. Tennessee, 33 F. Supp. 2d 668, 
1998 U.S. Dist. LEXIS 21033 (W.D. Tenn. 
1998), affd, 215 F.3d 608, 2000 FED App. 
0197P, 2000 FED App. 197P, 2000 U.S. App. 
LEXIS 13002 (6th Cir. Tenn. 2000). 

Although congress unequivocally expressed 
its intent to abrogate the states’ eleventh 
amendment immunity to suits brought under 
the Age Discrimination in Employment Act (29 
U.S.C. § 621 et seq.), the abrogation exceeded 
congress’ authority under U.S. Const. amend. 
14, § 5. Coger v. Board of Regents, 209 F.3d 
485, 2000 FED App. 118P, 2000 U.S. App. 
LEXIS 6162 (6th Cir. 2000). 

There are three qualified exceptions to elev- 
enth amendment immunity: (1) A state may 
waive the protection of the amendment by 
consenting to the suit; (2) Congress may abro- 
gate the sovereign immunity of the states 
through statute; and (3) A federal court may 
enjoin a state official from violating federal law. 
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Lawson v. Shelby County, 211 F.3d 331, 2000 
FED App. 155P, 2000 U.S. App. LEXIS 8634 
(6th Cir. 2000), criticized, LensCrafters, Inc. v. 
Sundquist, 184 F. Supp. 2d 753, 2002 U.S. Dist. 
LEXIS 3363 (M.D. Tenn. 2002). 

Waivers of sovereign immunity should not be 
accidental; the United States supreme court 
accordingly takes a narrow view of alleged 
waivers. Seay v. Tennessee Student Assistance 
Corp., 244 B.R. 112, 2000 Bankr. LEXIS 67 
(Bankr. E.D. Tenn. 2000). 

While immunity from suit is not absolute, 
there are only two circumstances in which an 
individual may sue a state: (1) Congress may 
authorize such a suit in the exercise of its 
power to enforce U.S. Const. amend. 14, an 
amendment enacted after U.S. Const. amend. 
11, and specifically designed to alter the fed- 
eral-state balance; and (2) A state may waive its 
sovereign immunity by consenting to suit. Seay 
v. Tennessee Student Assistance Corp., 244 
B.R. 112, 2000 Bankr. LEXIS 67 (Bankr. E.D. 
Tenn. 2000). 

The relief sought by a plaintiff suing a state 
is irrelevant to the question whether the suit is 
barred by U.S. Const. amend. 11, which exists 
not only to prevent money judgments against a 
state but also to avoid the indignity of subject- 
ing a state to the coercive process of judicial 
tribunals at the instance of private parties. 
Dodson v. Tenn. Student Assistance Corp. (In re 
Dodson), 259 B.R. 635, 2001 Bankr. LEXIS 213 
(Bankr. E.D. Tenn. 2001). 


4, —Suits Against State Officers. 


A suit against the officers of a state may be a 


suit against the state, if the state is the real 
party in interest. Hagood v. Southern, 117 U.S. 
52,68. Ct. 608, 29 L. Ed. 805, 1886 U.S. LEXIS 
1816 (1886); In re Ayers, 123 U.S. 443, 8S. Ct. 
164, 31 L. Ed. 216, 1887 U.S. LEXIS 2187 
(1887); Pennoyer v. McConnaughy, 140 U.S. 1, 
11 S. Ct. 699, 35 L. Ed. 363, 1891 U.S. LEXIS 
2425 (U.S. Apr. 20, 1891); Fitts v. McGhee, 172 
U.S. 516, 19S. Ct. 269, 43 L. Ed. 535, 1899 U.S. 
LEXIS 1394 (1899); Smith v. Reeves, 178 U.S. 
436, 20 S. Ct. 919, 44 L. Ed. 1140, 1900 US. 
LEXIS 1691 (1900). 

Mandamus to compel county auditors and 
treasurers to levy a tax to pay a judgment on 
township bonds is not a suit against a state, 
when such officers have been forbidden by the 
state legislature to exercise any such power. 
Graham v. Folsom, 200 U.S. 248, 26 S. Ct. 245, 
50 L. Ed. 464, 1906 U.S. LEXIS 1473 (1906); 
Gunter v. Atlantic Coast Line R.R., 200 U.S. 
273, 26 S. Ct. 252, 50 L. Ed. 477, 1906 U.S. 
LEXIS 1476 (1906). 

A suit against a railroad commission created 
by a state law is not a suit against the state. 
Mississippi R.R. Comm’n v. Illinois Cent. R.R., 
203 U.S. 335, 27 S. Ct. 90, 51 L. Ed. 209, 1906 
U.S. LEXIS 1595 (1906). 

If state officers under authority of law, pur- 
chase property for the use of the state, a suit 
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against such officers growing out of such pur- 
chase is a suit against the state. Murray v. 
Wilson Distilling Co., 213 U.S. 151, 29 S. Ct. 
458, 53 L. Ed. 742, 1909 U.S. LEXIS 1863 
(1909). 

Suit against state officer is not a suit against 
the state. Truax v. Raich, 239 U.S. 33, 36S. Ct. 
7, 60 L. Ed. 181, 1915 U.S. LEXIS 1521 (1915); 
Looney v. Crane Co., 245 U.S. 178, 38 S. Ct. 85, 
62 L. Ed. 230, 1917 U.S. LEXIS 1728 (1917); 
Johnson v. Lankford, 245 U.S. 541, 38 S. Ct. 
203, 62 L. Ed. 460, 1918 U.S. LEXIS 2103 
(1918); Martin v. Lankford, 245 U.S. 547, 38 S. 
Ct. 205, 62 L. Ed. 464, 1918 U.S. LEXIS 2104 
(1918). 

Suit against state superintendent of insur- 
ance held not a suit against the state. Immu- 
nity may be waived. Palmetto Fire Ins. Co. v. 
Beha, 18 F.2d 500, 1925 U.S. Dist. LEXIS 1504 
(S.D.N.Y. 1925). 

U.S. Const. amend. 11 grants the states im- 
munity from suits for damages in federal courts 
and precludes even suits against state officials 
when the damages would be payable from pub- 
lic funds in the state treasury. Butler v. Com- 
missioner of Mental Health, 463 F. Supp. 806, 
1978 U.S. Dist. LEXIS 15268 (E.D. Tenn. 1978). 

East Tennessee State University and the 
board of regents are arms of the state for 
eleventh amendment purposes. Kompara v. 
Board of Regents, 548 F. Supp. 537, 1982 U.S. 
Dist. LEXIS 14991, 65 A.L.R. Fed. 480 (M.D. 
Tenn. 1982). 

While plaintiffs claim for monetary damages 
against the commissioner of safety was barred 
by U.S. Const. amend. 11, his claims for injunc- 
tive relief and for a declaratory judgment as to 
the constitutionality of a particular order is- 
sued by the commissioner were not barred. 
Gregg v. Lawson, 732 F. Supp. 849, 1989 U.S. 
Dist. LEXIS 17069 (E.D. Tenn. 1989). 

U.S. Const. amend. 11 bars a preliminary 
injunction ordering state officials to pay supple- 
mental compensation to plaintiffs pending a 
final determination of the merits. Sutton v. 
Evans, 918 F.2d 654, 1990 U.S. App. LEXIS 
19735 (6th Cir. 1990). 

Civil rights suit against state department of 
transportation officials in their official capacity 
pursuant to 42 U.S.C. § 1983 for injunctive 
relief in the form of employment reinstatement 
was not barred by U.S. Const. amend. 11, as 
reinstatement is a constitutionally viable form 
of prospective injunctive relief, and it is well- 
settled that congress intended to abrogate elev- 
enth amendment immunity when state officials 
are sued in their official capacities for civil 
rights violations under 42 U.S.C. § 1983. Sut- 
ton v. Evans, 845 F. Supp. 1192, 1994 U.S. Dist. 
LEXIS 3230 (M.D. Tenn. 1994). 

Parents’ action against agents and employees 
of the state arising from reports of suspected 
child abuse by such persons acting in their 
official capacities was barred by U.S. Const. 
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amend. 11. Bryant-Bruce v. Vanderbilt Univ., 
974 F. Supp. 1127, 1997 U.S. Dist. LEXIS 11552 
(M.D. Tenn. 1997). 

Relief against state officials who violate fed- 
eral law is limited to an award of prospective 
nonmonetary relief. Lawson v. Shelby County, 
211 F.3d 331, 2000 FED App. 155P, 2000 U.S. 
App. LEXIS 8634 (6th Cir. 2000), criticized, 
LensCrafters, Inc. v. Sundquist, 184 F. Supp. 2d 
753, 2002 U.S. Dist. LEXIS 3363 (M.D. Tenn. 
2002). 

Plaintiffs claims for prospective injunctive 
and declaratory relief against individual state 
and county officials should not have been dis- 
missed because these officials may be stripped 
of their character as agents of the state when 
they violate federal law. Lawson v. Shelby 
County, 211 F.3d 331, 2000 FED App. 155P, 
2000 U.S. App. LEXIS 8634 (6th Cir. 2000). 

A suit against a state official is deemed to be 
against the state itself when the plaintiff seeks 
“retroactive” relief, rather than “prospective 
relief.” Barton v. Summers, 111 F. Supp. 2d 989, 
2000 U.S. Dist. LEXIS 12527 (M.D. Tenn. 
2000), aff'd, 293 F.3d 944, 2002 FED App. 209P, 
2002 U.S. App. LEXIS 11412 (6th Cir. Tenn. 
2002. 

In actions against state governor and state 
optometry board challenging the constitution- 
ality of the state optometry statute, the gover- 
nor’s ability to assert immunity was not abro- 
gated by Ex Parte Young, 209 U.S. 123, 28S. Ct. 
441, 452, 52 L. Ed. 714, 1908 U.S. LEXIS 1726 
(1908), holding that officers of the state who are 
clothed with some duty in regard to the enforce- 
ment of the laws of the state may be enjoined 
from enforcing an unconstitutional act, because 
the governor had no direct enforcement author- 
ity with respect to the statute at issue. Len- 
sCrafters, Inc. v. Sundquist, 184 F. Supp. 2d 
753, 2002 U.S. Dist. LEXIS 3363 (M.D. Tenn. 
2002). 

In actions against state governor and state 
optometry board challenging the constitution- 
ality of the state optometry statute, the gover- 
nor’s voluntary appearance and defense on the 
merits of a case did not constitute waiver of 
eleventh amendment immunity. LensCrafters, 
Inc. v. Sundquist, 184 F. Supp. 2d 753, 2002 
U.S. Dist. LEXIS 3363 (M.D. Tenn. 2002). 


5. ——Unconstitutional Statutes. 

A suit commenced against state officers for 
acts committed under an unconstitutional stat- 
ute is not a suit against the state within the 
meaning of U.S. Const. amend. 11. Scott v. 
Donald, 165 U.S. 58, 17 S. Ct. 265, 41 L. Ed. 
632, 1897 U.S. LEXIS 2720 (1897). 

If a state officer is enjoined by a United 
States court from the enforcement of an uncon- 
stitutional law of the state, and such officer 
violates the injunction and begins a suit to 
enforce such law, proceeding against the officer 
for contempt is not a suit against the state. Ex 
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parte Young, 209 U.S. 123, 28 S. Ct. 441, 52 L. 
Ed. 714, 1908 U.S. LEXIS 1726 (1908), super- 
seded by statute as stated in, S. v. D., 335 F. 
Supp. 804, 1971 U.S. Dist. LEXIS 11000 (D. 
Tenn. 1971). 

Action against state officers to enjoin the 
enforcement of unconstitutional statutes is not 
an action against the state. Western Union Tel. 
Co. v. Andrews, 216 U.S. 165, 30 S. Ct. 286, 54 
L. Ed. 430, 1910 U.S. LEXIS 1882 (1910); 
Herndon v. Chicago, R.I. & Pac. Ry., 218 U.S. 
135, 30 S. Ct. 633, 54 L. Ed. 970, 1910 U.S. 
LEXIS 2011 (1910). 

Attorney’s fees may be awarded under 42 
U.S.C. § 1988 when a state attorney general is 
successfully sued in his official capacity in a 
declaratory judgment action challenging the 
constitutionality of a state statute, even though 
an award of attorney’s fees will be paid with 
state funds, for congress abrogated the states’ 
eleventh amendment immunity by enacting 42 
U.S.C. § 1988. American Civil Liberties Union 
v. Tennessee, 502 F. Supp. 388, 1980 U.S. Dist. 
LEXIS 9532 (M.D. Tenn. 1980). 

Where state attorney general was not im- 
mune from original declaratory action to adju- 
dicate the constitutionality of Tennessee’s bar- 
ratry statute, he could not reassert this alleged 
immunity as the basis of a new argument 
against the imposition of attorney’s fees under 
42 U.S.C. § 1988. American Civil Liberties 
Union v. Tennessee, 502 F. Supp. 388, 1980 U.S. 
Dist. LEXIS 9532 (M.D. Tenn. 1980). 


6. —Injunction Proceedings. 

Proceeding against state officers to enjoin 
them from certifying a tax, under claimed au- 
thority of the state, on the ground that the 
certification is without lawful authority is not a 
suit against the state under U.S. Const. amend. 
11. Taylor v. Louisville & N. R. Co., 88 F. 350, 
1898 U.S. App. LEXIS 2089 (6th Cir. 1898), 
cert. denied, 172 U.S. 647, 19 S. Ct. 887, 43 L. 
Ed. 1182, 1898 U.S. LEXIS 2318 (1898), appeal 
dismissed, 20 S. Ct. 1022, 44 L. Ed. 1219 (U.S. 
1899), cert. denied, Taylor v. Louisville & N. R. 
Co., 172 U.S. 647, 19S. Ct. 887, 43 L. Ed. 1182, 
1898 U.S. LEXIS 2318 (1898). 

Injunction proceeding by tax exempt univer- 
sity against tax levying and collecting officers to 
restrain enforcement of taxes on improvements 
made by lessees on university lands is not a suit 
against the state so as to exclude jurisdiction of 
the federal courts. University of S. v. Jetton, 
155 F. 182, 1907 U.S. App. LEXIS 5240 
(C.C.M.D. Tenn. 1907), rev’d, 208 U.S. 489, 28 
S. Ct. 375, 52 L. Ed. 584, 1908 U.S. LEXIS 1460 
(1908), rev’d on other grounds, Jetton v. Uni- 
versity of South, 208 U.S. 489, 28 S. Ct. 375, 52 
L. Ed. 584, 1908 U.S. LEXIS 1460 (1908). 

A suit by a foreign corporation against state 
officers to enjoin them from enforcing the stat- 
utes in the discharge of duties resting upon 
them is not a suit against the state within the 
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meaning of U.S. Const. amend. 11. Looney v. 
Crane Co., 245 U.S. 178, 38 S. Ct. 85, 62 L. Ed. 
230, 1917 U.S. LEXIS 1728 (1917). 

A suit to enjoin the governor and other offic- 
ers of a state from limiting the production of oil 
wells by use of martial law is not a suit against 
the state. Sterling v. Constantin, 287 U.S. 378, 
53 S. Ct. 190, 77 L. Ed. 375, 1932 U.S. LEXIS 
793 (1932). 

Courts are limited by U.S. Const. amend. 11 
to providing for only “prospective injunctive 
relief” against state officials sued in their offi- 
cial capacity. People First v. Arlington Develop- 
mental Ctr., 878 F. Supp. 97, 1992 U.S. Dist. 
LEXIS 22445 (W.D. Tenn. 1992). 

Where plaintiff Medicaid recipient sought an 
injunction requiring the state to pay plaintiff a 
portion of tobacco settlement funds as pay- 
ments are made to the state, the claim was 
barred by U.S. Const. amend. 11; the future 
installment method of payment created by the 
settlement agreement did not convert plaintiffs 
claim for tobacco-related injuries into a claim 
for prospective injunctive relief. Barton v. Sum- 
mers, 111 F. Supp. 2d 989, 2000 U.S. Dist. 
LEXIS 12527 (M.D. Tenn. 2000), aff'd, 293 F.3d 
944, 2002 FED App. 209P, 2002 U.S. App. 
LEXIS 11412 (6th Cir. Tenn. 2002. 


7. —Prospective Relief. 

Eleventh amendment sovereign immunity is 
not a bar to the entry of declaratory or injunc- 
tive relief against a state, as such relief is 
prospective in nature, or to a money judgment 
against a state for attorney’s fees incurred in 
litigation resulting in declaratory or injunctive 
relief against the state for violating federal law. 
In re Whitefield, 165 B.R. 867, 1994 Bankr. 
LEXIS 467 (Bankr. M.D. Tenn. 1994). 

A bankruptcy court can award attorney’s fees 
against a state that violated the automatic stay 
imposed by 11 U.S.C. § 362(a), as long as the 
award is ancillary to prospective relief. In re 
Whitefield, 165 B.R. 867, 1994 Bankr. LEXIS 
467 (Bankr. M.D. Tenn. 1994). 

The Ex Parte Young, 209 U.S. 123, 28 S. Ct. 
441, 52 L. Ed. 714, 1908 U.S. LEXIS 1726 
(1908), exception to eleventh amendment sov- 
ereign immunity, which generally permits suits 
in federal court against state officials sued in 
their official capacities seeking prospective eq- 
uitable relief for continuing violations of federal 
law, applied in action by plaintiffs seeking pro- 
spective equitable relief to enjoin state officials 
from committing violations under U.S. Const. 
amends. 5 and 14 with respect to their riparian 
fishing rights over land grants submerged un- 
der a lake. Arnett v. Myers, 281 F.3d 552, 2002 
FED App. 63P, 2002 U.S. App. LEXIS 2612 (6th 
Cir. Tenn. 2002). 


8. Federal Determination of Interstate 
Compact. 

Question of whether “sue and be sued” clause 

in interstate compact approved by congress 
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amounted to a waiver of the state’s immunity 
from suit was a federal question to be decided 
in federal court. Petty v. Tennessee-Missouri 
Bridge Comm’n, 359 U.S. 275, 79 S. Ct. 785, 3 
L. Ed. 2d 804, 1959 U.S. LEXIS 1763 (1959). 


9. Bankruptcy Proceedings. 

The automatic stay imposed by 11 U.S.C. 
§ 362 merely delays the enforcement of the 
commissioner’s action to collect past due sales 
taxes from property of the estate and therefore 
does not directly impair the state of Tennessee’s 
ability to collect sales and use taxes. In re 
Nashville White Trucks, Inc., 22 B.R. 578, 1982 
Bankr. LEXIS 3641 (Bankr. M.D. Tenn. 1982). 

An adversary action to determine debt dis- 
chargeability is a suit for the purposes of U.S. 
Const. amend. 11. Seay v. Tennessee Student 
Assistance Corp., 244 B.R. 112, 2000 Bankr. 
LEXIS 67 (Bankr. E.D. Tenn. 2000). 

Congress’ attempt to obtain bankruptcy ju- 
risdiction over the states by abrogating their 
sovereign immunity in the bankruptcy code has 
failed and this provision in the bankruptcy code 
is unconstitutional and void. Seay v. Tennessee 
Student Assistance Corp., 244 B.R. 112, 2000 
Bankr. LEXIS 67 (Bankr. E.D. Tenn. 2000). 

For purposes of obtaining bankruptcy juris- 
diction over the states, U.S. Const. amend. 14 
affords no basis for congressional abrogation of 
U.S. Const. amend. 11. Seay v. Tennessee Stu- 
dent Assistance Corp., 244 B.R. 112, 2000 
Bankr. LEXIS 67 (Bankr. E.D. Tenn. 2000). 

The bankruptcy code’s nondischargeability 
provision relating to student loans, 11 U.S.C. 
§ 523(a)(8), as that section relates to the code’s 
statutory grounds for the court to issue an 
enforceable money judgment against a govern- 
mental unit, 11 U.S.C. § 106(a), is a constitu- 
tionally valid and appropriate abrogation of the 
states’ sovereign immunity under U.S. Const. 
amend. 11. Lees v. Tennessee Student Assis- 
tance Corp., 252 B.R. 441, 2000 Bankr. LEXIS 
974 (Bankr. W.D. Tenn. 2000). 

The Tennessee student assistance corpora- 
tion (TSAC) failed to establish that congress 
acted in an arbitrary and irrational way when 
it enacted the bankruptcy code’s sections abro- 
gating the state’s sovereign immunity; there- 
fore, the requirements were met to abrogate 
TSAC’s sovereign immunity under U.S. Const. 
amend. 11, and the debtor’s complaint against 
TSAC was allowed to proceed to a full trial on 
the merits to determine whether the student 
loan debts in question actually were subject to 
a bankruptcy discharge. Lees v. Tennessee Stu- 
dent Assistance Corp., 252 B.R. 441, 2000 
Bankr. LEXIS 974 (Bankr. W.D. Tenn. 2000). 

The Tennessee student assistance corpora- 
tion (TSAC) was not immune from bankruptcy 
action by virtue of U.S. Const. amend. 11; the 
bankruptcy code permissibly, validly, and con- 
stitutionally abrogates TSAC’s sovereign im- 
munity under U.S. Const. amend. 11. Arnold v. 
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Sallie Mae Servicing Corp., 255 B.R. 845, 2000 
Bankr. LEXIS 1508 (Bankr. W.D. Tenn. 2000). 

Because congress’ attempt to abrogate state 
immunity in the bankruptcy code is constitu- 
tionally infirm and because the defendant, the 
Tennessee student assistance corporation 
(TSAC), had not waived its state immunity, the 
court was without jurisdiction to hear the 
plaintiffs complaint. Dodson v. Tenn. Student 
Assistance Corp. (In re Dodson), 259 B.R. 635, 
2001 Bankr. LEXIS 213 (Bankr. E.D. Tenn. 
2001). 

Where the states ceded their sovereignty 
over the bankruptcy discharge and where there 
is no sovereignty, there can be no sovereign 
immunity; the Tennessee student assistance 
corporation, (TSAC) was not immune in dis- 
chargeability action and the order of the bank- 
ruptcy court denying TSAC’s motion to dismiss 
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was affirmed. Hood v. Tennessee Student Assis- 
tance Corp., 2001 FED App. 6A, 262 B.R. 412, 
2001 Bankr. LEXIS 504 (6th Cir. BAP 2001), 
affd, 319 F.3d 755, 2003 FED App. 38P, 2003 
U.S. App. LEXIS 1755 (6th Cir. 2003). 

Although the court must remain faithful to 
the United State supreme court’s constitutional 
analysis in Seminole Tribe, nothing in the 
court’s narrow holding of that case, relating to 
the issue of state sovereignty in the Indian 
commerce context, precludes the holding that 
the Tennessee student assistance corp., (TSAC) 
does not have sovereign immunity in bank- 
ruptcy discharge matters. Hood v. Tennessee 
Student Assistance Corp., 2001 FED App. 6A, 
262 B.R. 412, 2001 Bankr. LEXIS 504 (6th Cir. 
BAP 2001), affd, 319 F.3d 755, 2003 FED App. 
38P, 2003 U.S. App. LEXIS 1755 (6th Cir. 
2003). 


Collateral References. Immunity of state 
from civil suits under U.S. Const. amend. 11 — 
Supreme Court cases. 187 A.L.R. Fed. 175. 


AMENDMENT 12 


[Election of President and Vice-President.] — The electors shall meet 
in their respective states, and vote by ballot for President and Vice-President, 
one of whom, at least, shall not be an inhabitant of the same state with 
themselves; they shall name in their ballots the person voted for as President, 
and in distinct ballots the person voted for as Vice-President, and they shall 
make distinct lists of all persons voted for as President, and of all persons voted 
for as Vice-President, and of the number of votes for each, which lists they shall 
sign and certify, and transmit sealed to the seat of the government of the 
United States directed to the president of the senate; — The president of the 
senate shall, in the presence of the senate and house of representatives, open 
all the certificates and the votes shall then be counted; — The person having 
the greatest number of votes for President, shall be the President, if such 
number be a majority of the whole number of electors appointed; and if no 
person have such majority, then from the persons having the highest numbers 
not exceeding three on the list of those voted for as President, the house of 
representatives shall choose immediately, by ballot, the President. But in 
choosing the President, the votes shall be taken by states, the representation 
from each state having one vote; a quorum for this purpose shall consist of a 
member or members from two-thirds of the states, and a majority of all the 
states shall be necessary to a choice. And if the house of representatives shall 
not choose a President whenever the right of choice shall devolve upon them, 
before the fourth day of March next following, then the Vice-President shall act 
as President, as in the case of the death or other constitutional disability of the 
President. The person having the greatest number of votes as Vice-President, 
shall be the Vice-President, if such number be a majority of the whole number 
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of electors appointed, and if no person have a majority, then from the two 
highest numbers on the list, the senate shall choose the Vice-President; a 
quorum for the purpose shall consist of two-thirds of the whole number of 
senators, and a majority of the whole number shall be necessary to a choice. 


But no person constitutionally ineligible to the office of President shall be 


eligible to that of Vice-President of the United States. 


Compiler’s Notes. The Twelfth Amendment 
to the Constitution of the United States was 
submitted to the legislatures of the several 
states by the eighth congress, on the 12th of 
December, 1803, in lieu of the original third 
paragraph of the first section of the second 
article; and was declared in a proclamation of 
the secretary of state, dated the 25th of Sep- 
tember, 1804, to have been ratified by the 
legislatures of three-fourths of the seventeen 


states: Georgia, Kentucky, Maryland, New Jer- 
sey, New York, North Carolina, Ohio, Pennsyl- 
vania, Rhode Island, South Carolina, Tennes- 
see, Vermont, and Virginia. 

This amendment resulted from the Adams- 
Jefferson-Burr election contest for the presi- 
dency. 

Law Reviews. The Origins and Constitu- 
tionality of State Unit Voting in the Electoral 
College, 54 Vand. L. Rev. 2099 (2001). 


NOTES TO DECISIONS 


1. Construction. 

Under U.S. Const. amend. 12, the state acts 
as a unit, and its vote is given as a unit, but 
that vote is arrived at through the votes of its 


representatives in congress elected by districts. 
McPherson v. Blacker, 146 U.S. 1, 13S. Ct. 3, 36 
L. Ed. 869, 1892 U.S. LEXIS 2171 (1892). 


AMENDMENT 13 


SECTION. 
§ 1. [Slavery prohibited.] 


SECTION. 
§ 2. [Power to enforce article.] 


§ 1. [Slavery prohibited.] — Neither slavery nor involuntary servitude, 
except as a punishment for crime whereof the party shall have been duly 
convicted, shall exist within the United States, or any place subject to their 


jurisdiction. 


Compiler’s Notes. The Thirteenth Amend- 
ment to the Constitution of the United States 
was submitted to the legislatures of the several 
states by the thirty-eighth congress, on the 1st 
of February, 1865, and was declared, in a proc- 
lamation of the secretary of state, dated the 
18th of December, 1865, to have been ratified 
by the legislatures of twenty-seven of the 
thirty-six states, viz: Alabama, Arkansas, Con- 
necticut, Georgia, Illinois, Indiana, Kansas, 
Louisiana, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, Nevada, New 
Hampshire, New York, North Carolina, Ohio, 
Pennsylvania, Rhode Island, South Carolina, 
Tennessee, Vermont, Virginia, West Virginia, 
and Wisconsin. Subsequent to the proclama- 
tion, it was ratified by California, Florida, Iowa, 
New Jersey, Oregon and Texas. 

Law Reviews. Bankruptcy — A Review of 
Recent Court Decisions Applying Section 707(b) 
of the Bankruptcy Code to Chapter 7 Proceed- 
ings, 22 Mem. St. U.L. Rev. 549 (1992). 


Criminal Contempt, Jury Trial, Private Pros- 
ecutors & Child Support, (Clarke Lee Shaw), 34 
No. 4 Tenn. B.J. 22 (1998). 

Reformist Myopia and the Imperative of 
Progress: Lessons for the Post-Brown Era 
(Donald E. Lively), 46 Vand. L. Rev. 865 (1993). 

The Death of the Employer: Image, Text, and 
Title VII, (D. Marvin Jones), 45 Vand. L. Rev. 
349 (1992). 

The Impact of Constitutional Liability on the 
Privatization Movement After Richardson v. 
McKnight (Paul Howard Morris), 52 Vand. L. 
Rev. 489 (1999). 

The Ripple Effects of Slaughter-House: A 
Critique of a Negative Rights View of the Con- 
stitution (Michael J. Gerhardt), 43 Vand. L. 
Rev. 409 (1990). 

Cited: Wiley v. Memphis Police Dep’t, 548 
F.2d 1247, 1977 U.S. App. LEXIS 10104 (6th 
Cir. Tenn. 1977), cert. denied, Wiley v. Memphis 
Police Dep’t, 434 U.S. 822, 98 S. Ct. 65, 54 L. 
Ed. 2d 78, 1977 U.S. LEXIS 2819 (1977); Shipp 
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v. Memphis Area Office, Tennessee Dep’t of 
Employment Sec., 581 F.2d 1167, 1978 U.S. 
App. LEXIS 9755 (6th Cir. 1978); United States 
v. Fears, 450 F. Supp. 249, 1978 U.S. Dist. 
LEXIS 19861 (E.D. Tenn. 1978); Buchanan v. 
City of Jackson, 708 F.2d 1066, 1983 U.S. App. 
LEXIS 26983 (6th Cir. 1983); Tarleton v. Me- 
harry Medical College, 717 F.2d 1523, 1983 
U.S. App. LEXIS 16741 (6th Cir. 1983); Elliott 
v. University of Tennessee, 766 F.2d 982, 1985 
U.S. App. LEXIS 20422 (6th Cir. Tenn. 1985); 
Kelley v. Metropolitan County Bd. of Educ., 615 
F. Supp. 1139, 1985 U.S. Dist. LEXIS 16871 
(M.D. Tenn. 1985); Jones v. Memphis Light, 
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Gas & Water Div., 642 F. Supp. 644, 1986 U.S. 
Dist. LEXIS 22066 (W.D. Tenn. 1986); Brown v. 
Board of Comm’rs, 722 F. Supp. 380, 1989 U.S. 
Dist. LEXIS 10909 (E.D. Tenn. 1989); Volunteer 
Medical Clinic, Inc. v. Operation Rescue, 948 
F.2d 218, 1991 U.S. App. LEXIS 25686 (6th Cir. 
1991); Buchanan v. City of Bolivar, 99 F.3d 
1352, 1996 FED App. 352P, 1996 U.S. App. 
LEXIS 29044 (6th Cir. 1996); Rural W. Tenn. 
African-American Affairs Council, Inc. v. Sun- 
dquist, 209 F.3d 835, 2000 FED App. 134P, 2000 
U.S. App. LEXIS 6662 (6th Cir. 2000); Evans v. 
Holm, 114 F. Supp. 2d 706, 2000 U.S. Dist. 
LEXIS 18849 (W.D. Tenn. 2000). 


NOTES TO DECISIONS 


ANALYSIS 


Construction. 

Imprisonment for Debt. 

Imprisonment for Delinquent Children. 
Labor on Highways. 

Military Service. 

Working Out Costs. 

Labor Unions. 

General Conclusory Allegations — 
Weight Given. 

9. Badge of Slavery. 

10. Habitual Criminal Statute. 

11. Alienation of Affection. 

12. Collection and Remittance of Fees. 

13. Employment. 
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1. Construction. 

U.S. Const. amend. 13 is not a mere prohibi- 
tion of state laws establishing or upholding 
slavery, but an absolute declaration that sla- 
very or involuntary servitude shall not exist in 
any part of the United States. Memphis v. 
Greene, 451 U.S. 100, 101 S. Ct. 1584, 67 L. Ed. 
2d 769, 1981 U.S. LEXIS 87 (1981), rehearing 
denied, 452 U.S. 955, 101 S. Ct. 3100, 69 L. Ed. 
2d 965 (1981). 

The coverage of both 42 U.S.C. § 1982 and 
U.S. Const. amend. 18 is significantly different 
from the coverage of U.S. Const. amend. 14. 
Memphis v. Greene, 451 U.S. 100, 101 S. Ct. 
1584, 67 L. Ed. 2d 769, 1981 U.S. LEXIS 87 
(1981), rehearing denied, 452 U.S. 955, 101 S. 
Ct. 3100, 69 L. Ed. 2d 965 (1981). 

U.S. Const. amend. 13 does not give rise to an 
independent cause of action; a plaintiff must 
pursue the statutory remedies created by con- 
gress. Henderson v. Corrections Corp. of Am., 
918 F. Supp. 204, 1996 U.S. Dist. LEXIS 3471 
(E.D. Tenn. 1996). 


2. Imprisonment for Debt. 

The statute of a state that makes it a crimi- 
nal offense for a person to fail to carry out a 
contract for the payment of money is void under 
U.S. Const. amend. 13. United States v. Rey- 


nolds, 235 U.S. 133, 35 S. Ct. 86, 59 L. Ed. 162, 
1914 U.S. LEXIS 1009 (1914). 


3. Imprisonment for Delinquent Chil- 
dren. 

Statute providing for commitment of children 
who have developed vicious and criminal ten- 
dencies was held not violative of U.S. Const. 
amend. 13. Bryant v. Brown, 151 Miss. 398, 118 
So. 184, 1928 Miss. LEXIS 315, 60 A.L.R. 1325 
(1928). 


4. Labor on Highways. 

U.S. Const. amend. 13 does not prohibit 
states from requiring persons to perform labor 
upon highways. Butler v. Perry, 240 U.S. 328, 
36 S. Ct. 258, 60 L. Ed. 672, 1916 U.S. LEXIS 
1455 (1916). 


5. Military Service. 

The exaction by government from a citizen of 
the performance of his duty to defend the 
nation as the result of war is not imposing 
involuntary servitude. Selective Draft Law 
Cases, 245 U.S. 366, 38 S. Ct. 159, 62 L. Ed. 
349, 1918 U.S. LEXIS 2138, 1918C L.R.A. 361, 
1918B Ann. Cas. 856 (1918). 


6. Working Out Costs. 

The various Code sections (§§ 40-3203 (now 
§ 40-24-103), 40-3307 (now § 40-25-107), 41- 
1219 (now § 41-2-111), 41-1222 (now § 41-2- 
114, repealed)) relating to payment, securing, 
and working out of costs in criminal cases do 
not apply to cases where a nolle prosequi is 
entered, as to construe these sections to be 
applicable to such cases would violate U.S. 
Const. amend. 13, § 1 as providing for involun- 
tary servitude where there was no conviction of 
a crime. State ex rel. Hobbs v. Murrell, 170 
Tenn. 152, 93 S.W.2d 628, 1935 Tenn. LEXIS 
120 (1936). 

A person is not denied equal protection of the 
laws by his confinement to work out costs. 
Wilson v. Sloan, 1 Tenn. Crim. App. 263, 438 
S.W.2d 75, 1968 Tenn. Crim. App. LEXIS 122 
(Tenn. Crim. App. 1968). 
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In Tennessee, costs in a criminal case are not 
part of the punishment, therefore the statutes 
permitting imprisonment for their nonpayment 
are void in that respect, as violative of U.S. 
Const. amend. 13. Anderson v. Ellington, 300 F. 
Supp. 789, 1969 U.S. Dist. LEXIS 12591 (M.D. 
Tenn. 1969). 


7. Labor Unions. 

Action of state court in enjoining labor union, 
its officers or agents from interfering with any 
carrier or its employees in rendering services to 
plant which was picketed by members of an- 
other union did not violate any rights of union 
under U.S. Const. amend. 13, even though 
labor union had contract with carriers whereby 
employee of carriers who were members of the 
union could refuse to cross picket lines or to 
handle “unfair goods.” Kerrigan Iron Works, 
Inc. v. Cook Truck Lines, 41 Tenn. App. 467, 296 
S.W.2d 379, 1956 Tenn. App. LEXIS 175 (1956), 
rev'd, 353 U.S. 968, 77 S. Ct. 1055, 1 L. Ed. 2d 
1133, 1957 U.S. LEXIS 1670 (1957), rev’d with- 
out opinion, Teamsters, Chauffeurs, Helpers & 
Taxicab Drivers v. Kerrigan Iron Works, Inc., 
353 U.S. 968, 77 S. Ct. 1055, 1 L. Ed. 2d 1133, 
1957 U.S. LEXIS 1670 (1957). 


8. General Conclusory Allegations — 
Weight Given. 

General conclusory allegations that peti- 
tioner was unlawfully held in violation of U.S. 
Const. amends. 13 and 14 and Tenn. Const. art. 
I, $§§ 8 and 33 were too general to merit consid- 
eration and did not give rise to right to eviden- 
tiary hearing under Post Conviction Procedure 
Act. Burt v. State, 2 Tenn. Crim. App. 408, 454 
S.W.2d 182, 1970 Tenn. Crim. App. LEXIS 483 
(Tenn. Crim. App. 1970). 


9. Badge of Slavery. 

When the record indicated a city had legiti- 
mate interests in safety and tranquility and did 
not have racially discriminatory motives, the 
closing of the north end of a street traversing a 
predominantly white neighborhood to the north 
of which was a predominantly black neighbor- 
hood could not be characterized as a badge or 
incident of slavery. Memphis v. Greene, 451 
U.S. 100, 101 S. Ct. 1584, 67 L. Ed. 2d 769, 
1981 U.S. LEXIS 87 (1981), rehearing denied, 
452 U.S. 955, 101 S. Ct. 3100, 69 L. Ed. 2d 965 
(1981), reh’g denied, Memphis v. Greene, 452 
U.S. 955, 101 S. Ct. 3100, 69 L. Ed. 2d 965 
(1981). 

A city’s closing of the north end of a street 
traversing a white residential community to 
the north of which was a predominantly black 
area created an inconvenience that was a rou- 
tine burden of citizenship and not a restraint on 
the liberty of black citizens that was in any 
sense comparable to the odious practices U.S. 


AMENDMENTS 


Amend. 138, § 1 


Const. amend. 13 was designed to eradicate. 
Memphis v. Greene, 451 U.S. 100, 101 S. Ct. 
1584, 67 L. Ed. 2d 769, 1981 U.S. LEXIS 87 
(1981), rehearing denied, 452 U.S. 955, 101 S. 
Ct. 3100, 69 L. Ed. 2d 965 (1981), reh’g denied, 
Memphis v. Greene, 452 U.S. 955, 101 S. Ct. 
3100, 69 L. Ed. 2d 965 (1981). 


10. Habitual Criminal Statute. 

The fact that the habitual criminal statute 
employs the device of two separate and distinct 
penalties, the normal penalty for the offense 
last committed, plus an additional penalty of 
life imprisonment, does not require that the 
latter be regarded as punishment for the status 
rather than for the offense last committed. It is 
the subsequent conviction which results in both 
the status of habitual criminal and the imposi- 
tion of both the normal and the further or 
additional penalty of life imprisonment; such 
penalty is imposed as an incident to such con- 
viction of crime and is punishment for crime 
excepted from the prohibition of U.S. Const. 
amend. 13. Frazier v. Davis, 567 F. Supp. 4, 
1982 U.S. Dist. LEXIS 10099 (E.D. Tenn. 1982). 


11. Alienation of Affection. 

Compensatory damages in an alienation of 
affection action were not based upon a loss of a 
property right but rather the loss or destruction 
of a relationship, and as such, the action was 
not constitutionally offensive, and the husband 
did not have a property interest in his wife 
which was prohibited by the anti-slavery pro- 
visions of U.S. Const. amend. 13 and Tenn. 
Const. art. I, §§ 33 and 34. Kelley v. Jones, 675 
S.W.2d 189, 1984 Tenn. App. LEXIS 2860 
(Tenn. Ct. App. 1984). 


12. Collection and Remittance of Fees. 

The provisions in § 67-4-709 requiring flea 
market operations and others to collect and 
remit a daily fee is constitutional and was not 
an unconstitutional delegation of taxing au- 
thority to a private individual, was not a dis- 
criminatory classification, was not double taxa- 
tion, did not constitute involuntary servitude, 
was not unconstitutionally vague, did not con- 
stitute the establishment of religion, and did 
not compel the operator to incriminate himself. 
Super Flea Market, Inc. v. Olsen, 677 S.W.2d 
449, 1984 Tenn. LEXIS 941 (Tenn. 1984). 


13. Employment. 

Plaintiffs claim of a violation of U.S. Const. 
amend. 13, § 1 was dismissed where he failed 
to allege that he was compelled by his employer 
to continue his employment or that he was 
prohibited from working elsewhere. Sanders v. 
Prentice-Hall Corp. Sys., 969 F. Supp. 481, 
1997 U.S. Dist. LEXIS 17796 (W.D. Tenn. 
1997), affd, 178 F.3d 1296, 1999 U.S. App. 
LEXIS 19354 (6th Cir. Tenn. 1999). 


Amend. 138, § 2 


CONSTITUTION OF THE UNITED STATES 480 


§ 2. [Power to enforce article.] — Congress shall have power to enforce 


this article by appropriate legislation. 


Law Reviews. The Ripple Effects of Slaugh- 
ter-House: A Critique of a Negative Rights View 
of the Constitution (Michael J. Gerhardt), 43 
Vand. L. Rev. 409 (1990). 


Cited: Jones v. City of Memphis, 444 F. Supp. 
27, 1977 U.S. Dist. LEXIS 14264 (W.D. Tenn. 
1977). 


NOTES TO DECISIONS 


1. Peonage Statute. 

Peonage statute (F.C.A., title 18, § 1581) 
imposing a penalty for an arrest with intent to 
compel the performance of labor or service, 
irrespective of whether or not the person ar- 
rested rendered labor or service for a master 


following the arrest implements U.S. Const. 
amend. 13 and is directed at individuals 
whether or not acting under color of law or 
ordinance. United States v. Gaskin, 320 U.S. 
527, 64 S. Ct. 318, 88 L. Ed. 287, 1944 U.S. 
LEXIS 1163 (1944). 


AMENDMENT 14 


SECTION. 

§ 1. [Citizenship — Due process of law — 
Equal protection. ] 

§ 2. [Representatives — Power to reduce ap- 
portionment.] 

§ 3. [Disqualification to hold office.] 


SECTION. 

§ 4. [Public debt not to be questioned — Debts 
of the Confederacy and claims 
not to be paid.] 

§ 5. [Power to enforce amendment.] 


§ 1. [Citizenship — Due process of law — Equal protection.] — All 
persons born or naturalized in the United States, and subject to the jurisdic- 
tion thereof, are citizens of the United States and of the state wherein they 
reside. No state shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States; nor shall any state 
deprive any person of life, liberty, or property, without due process of law; nor 


deny to any person within its jurisdiction the equal protection of the laws. 


Compiler’s Notes. The Fourteenth Amend- 
ment to the Constitution of the United States 
was submitted to the legislatures of the several 
states by the thirty-ninth congress, on the 16th 
day of June, 1866. On the 21st of July, 1868, 
congress adopted and transmitted to the de- 
partment of state a concurrent resolution, de- 
claring that the legislatures of the states of 
Alabama, Arkansas, Connecticut, Florida, Illi- 
nois, Indiana, Iowa, Kansas, Louisiana, Maine, 
Massachusetts, Michigan, Minnesota, Missis- 
sippi, Missouri, Nebraska, Nevada, New 
Hampshire, New Jersey, New York, North 
Carolina, Ohio, Oregon, Pennsylvania, Rhode 
Island, South Carolina, Tennessee, Vermont, 
West Virginia, and Wisconsin, being three- 
fourths and more of the several states of the 
Union, have ratified the fourteenth article of 
amendment to the Constitution of the United 
States, duly proposed by two-thirds of each 
house of the thirty-ninth congress: Therefore, 
Resolved, That said fourteenth article is hereby 
declared to be a part of the Constitution of the 


United States, and it shall be duly promulgated 
as such by the secretary of state. The secretary 
of state accordingly issued a proclamation, 
dated the 28th of July, 1868, declaring that the 
proposed fourteenth amendment had been rati- 
fied, in the manner thereafter mentioned, by 
the legislatures of thirty of the thirty-six states, 
viz.: Alabama, July 18, 1868; Arkansas, April 6, 
1868; Connecticut, June 30, 1866; Florida, June 
9, 1868; Georgia rejected it November 13, 1866, 
and ratified it July 21, 1868; Illinois ratified it 
January 15, 1867; Indiana, January 29, 1867; 
Iowa, April 3, 1868; Kansas, January 18, 1867; 
Louisiana, July 9, 1868; Maine, January 19, 
1867; Massachusetts, March 20, 1867; Michi- 
gan, February 15, 1867; Minnesota, February 
1, 1867; Missouri, January 26, 1867; New 
Hampshire, July 7, 1866; New Jersey, Septem- 
ber 11, 1866 (and the legislature of the same 
state passed a resolution in April, 1868, to 
withdraw its consent to it); New York ratified it 
January 10, 1867; North Carolina rejected it 
December 4, 1866, and ratified it July 4, 1868; 
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Ohio ratified it January 11, 1867 (and the 
legislature of the same state passed a resolu- 
tion in January, 1868, to withdraw its consent 
to it); Oregon, September 19, 1866; Pennsylva- 
nia, February 13, 1867; Rhode Island, February 
7, 1867; South Carolina rejected it December 
20, 1866, and ratified it July 9, 1868; Tennes- 
see, July 19, 1866; Vermont, November 9, 1866; 
West Virginia, January 16, 1867; and Wiscon- 
sin, February 13, 1867. Georgia again ratified 
the amendment February 2, 1870. Texas re- 
jected it November 1, 1866, and ratified it 
February 18, 1870. Virginia rejected it January 
19, 1867, and ratified it October 8, 1869. The 
amendment was rejected by Delaware, Febru- 
ary 8, 1967; by Kentucky, January 10, 1867; by 
Maryland, March 23, 1867; and was not after- 
ward ratified by any of these three states. 

Textbooks. Tennessee Criminal Practice 
and Procedure (Raybin), §§ 1.8, 16.73, 19.6, 
19.41, 19.50, 20.1, 20.24, 20.30, 20.70, 20.71, 
20.72. 

Tennessee Law of Evidence (Paine, Schaffner, 
and Ulin), §§ 113, 146. 

Law Reviews. A Summary of the 1999 — 
2000 U.S. Supreme Court Criminal Decisions 
(Perry A. Craft and Arshad (Paku) Khan), 36 
No. 9 Tenn. B.J. 20 (2000). 

A Survey of Tennessee Supreme Court Death 
Penalty Cases in the 1990s (Penny J. White), 
61 Tenn. L. Rev. 733 (1994). ; 

AIDS and the Law: Protecting the HIV-In- 
fected Employee from Discrimination, (Tracy 
Jackson Smith), 57 Tenn. L. Rev. 539 (1990). 

Alcohol, Firearms, and Constitutions (Glenn 
Harlan Reynolds, Mike Roberts, Larry D. 
Soderquist), 28 U. Mem. L. Rev. 335 (1998). 

Ambiguity and the First Amendment: Some 
Thoughts on All-White Advertising (Michael E. 
Rosman), 61 Tenn. L. Rev. 289 (1993). 

An Analysis of the Myths That Bolster Ef- 
forts to Rewrite RICO and the Various Propos- 
als for Reform: Mother of God — Is This the 
End of RICO? (G. Robert Blakey and Thomas A. 
Perry), 43 Vand. L. Rev. 851 (1990). 

Approaches to the Hybrid-Rights Doctrine in 
Free Exercise Cases, 68 Tenn. L. Rev. 119 
(2000). 

Are Shaming Punishments Beautifully Re- 
tributive? Retributivism and the Implications 
for the Alternative Sanctions Debate, 54 Vand. 
L. Rev. 2157 (2001). 

Barnes v. Glen Theatre, Inc.: Nude Dancing 
and the First Amendment Question, 45 Vand. 
L. Rev. 237 (1992). 

Beyond Marbury: Jurisdictional Self-Dealing 
in Seminole Tribe (Laura S. Fitzgerald), 52 
Vand. L. Rev. 407 (1999). 

Book Review, Property and Economic Liberty 
as Civil Rights: The Magisterial History of 
James W. Ely, Jr. (Douglas W. Kmiec), 52 Vand. 
L. Rev. 737 (1999). 

Burdens of Pleading and Proof in Discrimi- 
nation Cases: Toward a Theory of Procedural 
Justice (Robert Belton), 34 Vand. L. Rev. 1205. 
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Charities in Tax Reform: Threats to Subsi- 
dies Overt and Covert (Evelyn Brody), 66 Tenn. 
L. Rev. 687 (1999). 

Civil Rights, — Kay v. Ehrler: The Eligibility 
of the Pro Se Attorney Litigant for Award of 
Attorneys Fees Under 42 U.S.C. § 1988, 21 
Mem. St. U.L. Rev. 575 (1991). 

Civil Rights — Requirements for Fourteenth 
Amendment and § 1983 Protection — Attribut- 
ing State Action to a Private Athletic Associa- 
tion, 69 Tenn. L. Rev. 521 (2002). 

Constitutional Issues Raised by States’ Ex- 
clusion of Fertility Drugs from Medicaid Cover- 
age in Light of Mandated Coverage of Viagra, 
54 Vand. L. Rev. 359 (2001). 

Constitutional Issues Surrounding the Mass 
Testing and Segregation of HIV-Infected In- 
mates, 23 Mem. St. U.L. Rev. 369 (1993). 

Constitutional Law — Campbell v. Sun- 
dquist: Tennessee’s Homosexual Practices Act 
Violates the Right to Privacy, 28 U. Mem. L. 
Rev. 311 (1997). 

Constitutional Law — Cruzan v. Director, 
Missouri Department of Health: The Supreme 
Court Reposes the Right-to-Die Issue with the 
Individual States, 20 Mem. St. U.L. Rev. 655 
(1991). 

Constitutional Law — Davis Oil Co. v. Mills: 
Proper Notice in the Foreclosure Setting Under 
the Fourteenth Amendment Due Process 
Clause, 20 Mem. St. U.L. Rev. 451 (1990). 

Constitutional Law — Eighth and Four- 
teenth Amendment Capital Sentencing Juris- 
prudence — Jury Instruction Regarding a Miti- 
gating Factor upon Which a _ Criminal 
Defendant Has Presented No Evidence, Delo v. 
Lashley, 113 S. Ct. 1222, 122 L. Ed. 2d 620, 507 
U.S. 272, 1993 U.S. LEXIS 1945 (1993) (Wm. 
Scott Sims), 61 Tenn. L. Rev. 1029 (1994). 

Constitutional Law-Establishment Clause-Is 
the Ohio State Motto, “With God, All Things 
Are Possible,” Compatible with the First and 
Fourteenth Amendments?, 68 Tenn. L. Rev. 933 
(2001). 

Constitutional Law — First Amendment Pro- 
tected for Indecent Speech — Dial-A-Porn, 57 
Tenn. L. Rev. 339 (1990). 

Constitutional Law — Fourteenth Amend- 
ment Right to Equal Protection — Criminal 
Defendant’s Racially Discriminatory Exercise 
of Peremptory Challenges, Georgia v. McCol- 
lum, 112 S. Ct. 2348, 120 L. Ed. 2d 33, 505 U.S. 
42, 1992 U.S. LEXIS 3687 (1992), 60 Tenn. L. 
Rev. 229 (1992). 

Constitutional Law — Harmelin v. Michigan: 
The Continuing Saga of Proportionality Review 
Under the Eighth Amendment, 22 Mem. St. 
U.L. Rev. 373 (1992). 

Constitutional Law — Heller v. Doe: The 
Rational Basis Review Guessing Game, 25 U. 
Mem. L. Rev. 329 (1994). 

Constitutional Law — Pinsky v. Duncan: Due 
Process and the Death of a Prejudgment At- 
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tachment Statute, 21 Mem. St. U.L. Rev. 413 
(1991). 

Constitutional Law — Wood v. Ostrander: 
The Deprivation of a Liberty Interest in Per- 
sonal Security, 21 Mem. St. U.L. Rev. 757 
(1991). 

Constitutional Limitations on State Power to 
Hold Parents Criminally Liable for the Delin- 
quent Acts of Their Children, 44 Vand. L. Rev. 
441 (1991). 

Criminal Procedure — Defendant’s Right to 
Be Present at Trial — Prosecutor’s Comments 
During Summation Regarding Defendant’s Op- 
portunity to Tailor Testimony to That of Pre- 
ceding Witnesses, 68 Tenn. L. Rev. 409 (2001). 

Criminal Procedure — People v. Kern: Pe- 
remptory Challenges and the Defense — Will 
the Supreme Court Find State Action?, 21 
Mem. St. U.L. Rev. 609 (1991). 

Criminal Procedure — State v. Williams: Pre- 
textual Vehicle Stops and the Fourth Amend- 
ment, 23 Mem. St. U.L. Rev. 421 (1993). 

Cruel and Unusual Punishment in the Pro- 
vision of Prison Medical Care: Challenging the 
Deliberate Indifference Standard, 45 Vand. L. 
Rev. 921 (1992). 

Current State Action Theories, the Jackson 
Nexus Requirement, and Employee Discharges 
by Semi-Public and State-Aided Institutions 
(Thomas R. McCoy), 31 Vand. L. Rev. 785. 

Death by Election (Daniel J. Foley), 37 No. 12 
Tenn. B.J. 12 (2001). 

Dirty Words in the Classroom: Teaching the 
Limits of the First Amendment (Merle H. 
Weiner), 66 Tenn. L. Rev. 597 (1999). 

Essay, Theories of Poetry, Theories of Law 
(Lawrence Joseph), 46 Vand. L. Rev. 1227 
(1993). 

Essential Elements, 54 Vand. L. Rev. 1467 
(2001). 

Family Law — Davis v. Davis: A Step Back 
for the Right to Procreate, 23 Mem. ST. U.L. 
Rev. 399 (1993). 

Federally Funded Legal Services: A New Vi- 
sion of Equal Justice Under Law, 68 Tenn. L. 
Rev. 101 (2000). 

Framed by the Times: 2003-2004 U.S. Su- 
preme Court Decisions Reflect Current Events 
(Perry A Craft and Michael G. Shepard), 40 No. 
9 Tenn. B.J. 14 (2004). 

General Verdicts in Multi-Claim Litigation, 
21 Mem. St. U.L. Rev. 705 (1991). 

Government Contractors Beware: Recent 
Changes to Federal Affirmative Action Require- 
ments (James Francis Barna), 37 No. 9 Tenn. 
B.J. 14 (2001). 

How Long is Too Long? When Pretrial Deten- 
tion Violates Due Process (Floralynn Eines- 
man), 60 Tenn. L. Rev. 1 (1992). 

It’s Not Easy Bein’ Green: The Psychology of 
Racism, Environmental Discrimination, and 
the Argument for Modernizing Equal Protec- 
tion Analysis, 46 Vand. L. Rev. 937 (1993). 
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Jural Districting: Selecting Impartial Juries 
Through Community Representation (Kim 
Forde-Mazrui), 52 Vand. L. Rev. 353 (1999). 

Mandatory Planning for Divorce (Jeffrey E. 
Stake), 45 Vand. L. Rev. 397 (1992). 

Matching Tests for Double Jeopardy Viola- 
tions with Constitutional Interests, 45 Vand. L. 
Rev. 273 (1992). 

Medicaid, State Cost-Containment Measures 
and Section 1983 Provider Actions Under 
Wilder v. Virginia Hospital Association, 45 
Vand. L. Rev. 487 (1992). 

Mistaken Identity: Unveiling the Property 
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NOTES TO DECISIONS 


ANALYSIS 
I. In General. 
a Relation to Other Amendments. 
3. Comparable to State Constitutions. 
4. Limitation on State Action. 
5. —Action by State Officers. 
6. —Action by Private Entities. 
if Section 1983 Actions. 
8. Protected Rights. 
9. —Attendance at Legislative Sessions. 
10. —Elections. 
11. —Interest in Government Benefit. 
12: —Privacy. 
13. —Right of Travel. 
14.  —Rights Created by Statute. 
15. —Vested Rights. 
16. — —Tenure. 
en Citizenship. 
18. ‘Privileges and Immunities. 
19. Due Process. 
20. —Substantive Due Process. 
PA Ws —Procedural Due Process. 
22. | —Right to Be Heard. 
23. —Vagueness. 
24. —Notice. 
25. —Service of Process. 
26. —Statutes of Limitation. 
Pap —Continuance. 
28. | —Postdeprivation Remedy. 
29. —Aliens. 
30. | —Confidentiality Privileges. 
31. —Driving Under Influence. 


32: Forfeiture. 


33. |—Name Clearing Hearing. 
34. |—Subdivision of Real Property. 
35. Equal Protection. 

36. | —Classification. 

Pe We —Discrimination. 

38. — -—Racial Preference. 

39. — —Sex Discrimination. 

40. —Americans with Disabilities Act. 
41. —Accreditation of Professional School. 
42. —Access to Courts. 

43. _—Community Standards. 
44, —Criminal Procedure. 

45. —Right to Personal Liberty. 
46. —Suspect Classes. 

AT. —Taxation. 

48. Adoption. 

49, Criminal Procedure. 

50. —Arrest. 

51. —Excessive Force. 

52. — —Fleeing Felon Statutes. 
53. —Search and Seizure. 

54. —Involuntary Confessions. 
55. —Preliminary Hearings. 

56. —Extradition. 

57. —Pre-Indictment Delay. 

58. —Indictment. 

59. —Grand Jury. 

60. —Guilty Pleas. 

61. —Discovery. 

62. |—Speedy Trial. 

63. | —Venue of Trial. 


64. — —Pretrial Publicity. 
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65. |—Competency Proceeding. 123. Food and Drugs. 
66. | —-—Competency to be Executed. 124. Funeral Directors. 
67. | —Right to Counsel. 125. Garnishees. 
68. |— —State Action. 126. Highways. 
69. —-—Competency of Counsel. 127. Inspection. 
70. © —-Uncounseled Convictions. 128. Insurance. ; 
71. —Right to Other Professional Assis- i relist some Liquor. 
carica: ; ining. 
. 131. Miscellaneous. 
a pig y pebae 132. Motor Vehicles. 
ret ee ed 133. Municipal Corporations. 
‘ ; 134. Negligence. 
75. —Right to Confront Witnesses. daa) J One atons 
76. —Right to Testify. i re alate 
Clin pine AE 137. —Law ers. 
78. Fingerprinting. ; 138. Favela Officers. 
79. | —Medication of Nonconsenting Defen- 439 Qj] Bia Cas! 
dant. é 140. Parental Rights. 
80. —Shackling of Defendant. 141. Penalties. 
81. —Prosecutor’s Statements. 142. Picketing. 
82. —lInstructions. 143. Pretrial Detainees. 
83. — —“Reasonable Doubt” Instruction. 144. Political Rights. 
84. | —Burden of Proof. 145. Prisoners. 
85. |—Punishment. 146. —Retaliation Claims. 
86. —-—Death Penalty. 147. Private Entities. 
87. |—Post-Conviction Relief. 148. Professional Solicitors. 
88. —Review. 149. Punitive Damages. 
89. —Transcripts. 150. Railroads. 
90. | —Probation Proceedings. 151. —Employees. _ 
91. —Double Jeopardy. 152. —Passenger Service. 
92. —lIdentifications. 153. —Rates. 
93. —Insanity. 154. —Taxation. 
94. —Juveniles. 155. Review. 
95. |—Transfer to Federal Court. 156. Schools. 


157. —Students. 
158. —Teachers. 
159. —Drug-Free School Zone Act. 


96. Administrative Proceedings. 
97. Advertising. 


98. Aliens. 160. —Zero Tolerance Policy. 

99. Amusements. aeie Calas. 

100. Animals. 162. State Courts. 

101. Antitrust Laws. 163. - —Jurisdiction. 

102. Appeal and Review 164. Taking. 

103. Attachment. 165. Taxation. 

104. Bankruptcy Proceedings. 166. —Assessment and Collection. 
105. Banks. 167. —Notice and Hearing. 

106. Carriers. 168. —Situs for Taxation. 

107. Cemeteries. 169. —Remedies. 

108. Churches. 170. —Classification. 

109. Confessions. 171. —Valuation. 

110. Conservatorship Proceedings. 172. —Privilege and License Taxes. 
111. Contracts. 173. —Income Tax. 

112. Corporations. 174. —Interstate Commerce Tax. 
113. —Service on Corporations. 175. —Estate and Inheritance Taxes. 
114. Criminal Statutes. 176. —Sales Tax. 

115. Custody of Mentally Retarded Person. 177. —Trusts. 

116. Domestic Relations. 178. —Banks. 


179. —Corporations. 

180. —W—Stock Tax. 

181. Utilities. 

182. Voting Districts. 


117. Eminent Domain. 
118. Employers and Employees. 
119. —Public Employees. 


120. _—-—Compensation and Benefits. 1882) Rite Bla Probate 
HL.» —At-Will:Employees. 184. Workers’ Compensation. 
122. Federal Courts. 185. Zoning. 


Amend. 14, § 1 


1. In General. 

U.S. Const. amend. 14 does not impair the 
police powers of the state. Butchers’ Benevolent 
Assn v. Crescent City Live-Stock Landing & 
Slaughter-House Co., 83 U.S. 36, 21 L. Ed. 394, 
1872 U.S. LEXIS 1139 (1872); Barbier v. Con- 
nolly, 113 U.S. 27, 5 S. Ct. 357, 28 L. Ed. 923, 
1885 U.S. LEXIS 1647 (1885); Powell v. Penn- 
sylvania, 127 U.S. 678, 8 S. Ct. 992, 32 L. Ed. 
253, 1888 U.S. LEXIS 2032 (1888); Budd v. New 
York, 143 U.S. 517, 12S. Ct. 468, 36 L. Ed. 247, 
1892 U.S. LEXIS 2039 (U.S. 1892); Winters v. 
Sawyer, 225 Tenn. 118, 463 S.W.2d 705, 1971 
Tenn. LEXIS 348 (1971). 

Due process of law and equal protection of 
the laws are secured if the law operates on all 
alike and does not subject the individual to an 
arbitrary exercise of the powers of government. 
Duncan v. Missouri, 152 U.S. 377, 14S. Ct. 570, 
38 L. Ed. 485, 1894 U.S. LEXIS 2127 (1894). 

U.S. Const. amend. 14 forbids any arbitrary 
deprivation of life, liberty, or property, and 
secures equal protection to all under like cir- 
cumstances. In re Kemmler, 1386 U.S. 436, 10S. 
Ct. 930, 34 L. Ed. 519, 1890 U.S. LEXIS 2223 
(1890). 

When a state statute is challenged under 
U.S. Const. amend. 14, the supreme court of the 
United States accepts the meaning thereof as 
construed by the highest court of the state. 
Farncomb v. City of Denver, 252 U.S. 7, 40 S. 
Ct. 271, 64 L. Ed. 424, 1920 U.S. LEXIS 1655 
(1920). 

U.S. Const. amend. 14 prohibits only the 
taking of property without due process of law 
by the states, and has no application to the 
United States. United States v. Spallo, 48 F.2d 
891, 1931 U.S. Dist. LEXIS 1268 (W.D. Mo. 
1931). 

U.S. Const. amend. 14 only protects individu- 
als against violation of rights guaranteed by 
the amendment. International Union of Mine, 
Mill & Smelter Workers v. Tennessee Copper 
Co., 31 F. Supp. 1015, 1940 U.S. Dist. LEXIS 
3529 (E.D. Tenn. 1940). 

Rights guaranteed by U.S. Const. amend. 14 
are protected against state action whether ac- 
tion is by legislature, executive, judicial or 
administrative authority. International Union 
of Mine, Mill & Smelter Workers v. Tennessee 
Copper Co., 31 F. Supp. 1015, 1940 U.S. Dist. 
LEXIS 3529 (E.D. Tenn. 1940). 

U.S. Const. amend. 14 is directed at state 
action and not at the action of private individu- 
als. State ex rel. Donehue v. Russell, 221 Tenn. 
609, 429 S.W.2d 818, 1967 Tenn. LEXIS 361 
(1967); State ex rel. Jennings v. Henderson, 1 
Tenn. Crim. App. 438, 443 S.W.2d 835, 1969 
Tenn. Crim. App. LEXIS 284 (Tenn. Crim. App. 
1969); Bratton v. State, 477 S.W.2d 754, 1971 
Tenn. Crim. App. LEXIS 472 (Tenn. Crim. App. 
1971); Sykes v. State, 477 S.W.2d 254, 1971 
Tenn. Crim. App. LEXIS 467 (Tenn. Crim. App. 
1971). 
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A city ordinance requiring official application 
and registration of those engaged in solicita- 
tions for religious purposes and giving the 
administrating board the power to delve into 
both religious and financial workings of reli- 
gious organizations previously authorized by 
the state to operate as legitimate and to inves- 
tigate the financial condition and religious suc- 
cess of any applicant was unconstitutional on 
the grounds of being overbroad, impermissibly 
vague and violative of first amendment rights. 
Sylte v. Metropolitan Gov't, 493 F. Supp. 313, 
1980 U.S. Dist. LEXIS 11848 (M.D. Tenn. 
1980). 

A noncriminal statute is not unconstitution- 
ally vague when the statute is set out in terms 
so that the ordinary person exercising ordinary 
common sense can sufficiently understand and 
comply with it. Jackson v. Bible, 611 S.W.2d 
588, 1980 Tenn. App. LEXIS 404 (Tenn. Ct. 
App. 1980). 

U.S. Const. amend. 14 was not designed to 
redress all injuries incurred by reason of un- 
founded or malicious claims brought in state 
court actions. Dunn v. Tennessee, 697 F.2d 121, 
1982 U.S. App. LEXIS 22953 (6th Cir. 1982), 
cert. denied, 460 U.S. 1086, 103 S. Ct. 1778, 76 
L. Ed. 2d 349, 1983 U.S. LEXIS 3939 (1983), 
criticized, United States v. Buckner, 717 F.2d 
297, 1983 U.S. App. LEXIS 16838 (6th Cir. Ky. 
1983), cert. denied, Wyllie v. Dunn, 460 U.S. 
1086, 103 S. Ct. 1778, 76 L. Ed. 2d 349, 1983 
U.S. LEXIS 3939 (1983). 

Violation of local law does not activate U.S. 
Const. amend. 14. Nishiyama v. Dickson 
County, 573 F. Supp. 200, 1983 U.S. Dist. 
LEXIS 13752 (M.D. Tenn. 1983), aff'd without 
opinion, 751 F.2d 386, 1984 U.S. App. LEXIS 
13637 (6th Cir. Tenn. 1984). 

Violations of state-mandated procedures do 
not in and of themselves constitute violations of 
the fourteenth amendment due process re- 
quirement. Burris v. Mahaney, 716 F. Supp. 
1051, 1989 U.S. Dist. LEXIS 7847 (M.D. Tenn. 
1989). 

All infringements upon liberty are not consti- 
tutional violations; the due process clause is 
violated only if government actors are unable to 
articulate a rational basis for denying a liberty 
interest protected by U.S. Const. amend. 14. 
Becton v. Thomas, 48 F. Supp. 2d 747, 1999 U.S. 
Dist. LEXIS 6079 (W.D. Tenn. 1999). 


2. Relation to Other Amendments. 

U.S. Const. amend. 14 under due process of 
law prohibits cruel and unusual punishments. 
McElvaine v. Brush, 142 U.S. 155, 12S. Ct. 156, 
35 L. Ed. 971, 1891 U.S. LEXIS 2578 (U.S. Dec. 
21, 1891). 

U.S. Const. amend. 14 imposes no restric- 
tions on the states relating to freedom of speech 
and confers no right of privacy on persons. 
Prudential Ins. Co. v. Cheek, 259 U.S. 530, 42 
S. Ct. 516, 66 L. Ed. 1044, 1922 U.S. LEXIS 
2496, 27 A.L.R. 27 (1922). 
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Liberty of press and of speech is within 
protection of due process clause. Near v. Min- 
nesota ex rel. Olson, 283 U.S. 697, 51S. Ct. 625, 
75 L. Ed. 1357, 1931 U.S. LEXIS 175 (1931). 

Police power reserved to the state by U.S. 
Const. amend. 10 is subject to provisions of U.S. 
Const. amend. 14. Gray v. University of Tenn., 
97 F. Supp. 463, 1951 U.S. Dist. LEXIS 4317 
(E.D. Tenn. 1951), vacated, 342 U.S. 517, 72 S. 
Ct. 432, 96 L. Ed. 540, 1952 U.S. LEXIS 2389 
(1952), vacated and dismissed as moot, Gray v. 
Board of Trustees, 342 U.S. 517, 72 S. Ct. 432, 
96 L. Ed. 540, 1952 U.S. LEXIS 2389 (1952). 

Prohibition of U.S. Const. amend. 8 against 
cruel and unusual punishment is made appli- 
cable to the states through the action of U.S. 
Const. amend. 14. Goss v. Bomar, 337 F.2d 341, 
1964 U.S. App. LEXIS 4208 (6th Cir. Tenn. 
1964). 

Motion picture films are within the basic 
protection of U.S. Const. amends. 1 and 14. 
Robert Arthur Management Corp. v. State, 220 
Tenn. 101, 414 S.W.2d 638, 1967 Tenn. LEXIS 
393 (1967), rev'd on other grounds, Robert- 
Arthur Management Corp. v. Tennessee, 389 
U.S. 578, 88 S. Ct. 691, 19 L. Ed. 2d 777, 1968 
U.S. LEXIS 2732 (1968). 

U.S. Const. amend. 1, made applicable to the 
states by U.S. Const. amend. 14, in effect guar- 
antees to the people the right of free expression 
in order that there may be a full and unre- 
stricted interchange of ideas for bringing about 
any political and social changes desired by the 
people and gives protection to all ideas no 
matter how unorthodox or controversial so long 
as they have the slightest redeeming social 
importance. Robert Arthur Management Corp. 
v. State, 220 Tenn. 101, 414 S.W.2d 638, 1967 
Tenn. LEXIS 393 (1967), rev'd on other 
grounds, Robert-Arthur Management Corp. v. 
Tennessee, 389 U.S. 578, 88 S. Ct. 691, 19 L. 
Ed. 2d 777, 1968 U.S. LEXIS 2732 (1968). 

U.S. Const. amend. 6 is made applicable to 
the states through U.S. Const. amend. 14. King 
v. State, 1 Tenn. Crim. App. 137, 4382 S.W.2d 
490, 1968 Tenn. Crim. App. LEXIS 116 (Tenn. 
Crim. App. 1968), cert. denied, 393 U.S. 1085, 
89 S. Ct. 873, 21 L. Ed. 2d 779, 1969 U.S. 
LEXIS 2521 (1969), cert. denied, King v. Ten- 
nessee, 393 U.S. 1085, 89 S. Ct. 873, 21 L. Ed. 
2d 779, 1969 U.S. LEXIS 2521 (1969). 

The guarantees of U.S. Const. amend. 4 
against unreasonable searches and seizures 
apply to the states through the due process 
clause of U.S. Const. amend. 14. Sneed v. State, 
221 Tenn. 6, 423 S.W.2d 857, 1968 Tenn. LEXIS 
512 (1968). 

The just compensation requirement embod- 
ied in U.S. Const. amend. 5 is included in the 
due process clause of U.S. Const. amend. 14. 
Lenoir v. Porters Creek Watershed Dist., 586 
F.2d 1081, 1978 U.S. App. LEXIS 7539 (6th Cir. 
1978). 
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The coverage of both 42 U.S.C. § 1982 and 
U.S. Const. amend. 18 is significantly different 
from the coverage of U.S. Const. amend. 14. 
Memphis v. Greene, 451 U.S. 100, 101 S. Ct. 
1584, 67 L. Ed. 2d 769, 1981 U.S. LEXIS 87 
(1981), rehearing denied, 452 U.S. 955, 101 S. 
Ct. 3100, 69 L. Ed. 2d 965 (1981), reh’g denied, 
Memphis v. Greene, 452 U.S. 955, 101 S. Ct. 
3100, 69 L. Ed. 2d 965 (1981). 

U.S. Const. amend. 14 was enacted after U.S. 
Const. amend. 11, and was specifically designed 
to alter the federal-state balance. Dodson v. 
Tenn. Student Assistance Corp. (In re Dodson), 
259 B.R. 635, 2001 Bankr. LEXIS 213 (Bankr. 
E.D. Tenn. 2001). 


3. Comparable to State Constitutions. 

The supreme court of Tennessee, in its capac- 
ity as the final arbiter of the Tennessee consti- 
tution, is only bound by the interpretations of 
the due process clause of the United States 
constitution to the extent that they establish a 
minimum level of protection; that conformity is 
mandated by the principles of federalism em- 
bodied in the supremacy clause of the United 
States constitution. In the interpretation of the 
Tennessee constitution, the Tennessee supreme 
court is always free to expand the minimum 
level of protection mandated by the federal 
constitution. Doe v. Norris, 751 S.W.2d 834, 
1988 Tenn. LEXIS 69 (Tenn. 1988). 

The right to privacy contained in Tenn. 
Const. art. I, § 8 and other sections of the 
Tennessee constitution’s declaration of rights is 
similar to, but not synonymous with, the fed- 
eral right to privacy encompassed by U.S. 
Const. amends. 5 and 14. Campbell v. Sun- 
dquist, 926 S.W.2d 250, 1996 Tenn. App. LEXIS 
46 (Tenn. Ct. App. 1996). 

The Tennessee supreme court, as the final 
arbiter of the Tennessee constitution, is always 
free to expand the minimum level of protection 
mandated by the federal constitution. State v. 
Ferguson, 2 S.W.3d 912, 1999 Tenn. LEXIS 426 
(Tenn. 1999). 


4, Limitation on State Action. 

U.S. Const. amend. 14 operates solely on 
state action and not on the action of individu- 
als. Claybrook v. City of Owensboro, 16 F. 297, 
1883 U.S. Dist. LEXIS 53 (D. Ky. 1883); Hodges 
v. United States, 203 U.S. 1, 27S. Ct. 6, 51 L. 
Ed. 65, 1906 U.S. LEXIS 4382 (1906), overruled 
on other grounds, Jones v. Alfred H. Mayer Co., 
392 U.S. 409, 88 S. Ct. 2186, 20 L. Ed. 2d 1189, 
1968 U.S. LEXIS 2980, 47 Ohio Op. 2d 43 
(1968); Thomas Cusack Co. v. City of Chicago, 
242 U.S. 526, 37 S. Ct. 190, 61 L. Ed. 472, 1917 
U.S. LEXIS 2171 (1917); Prudential Ins. Co. v. 
Cheek, 259 U.S. 530, 42 S. Ct. 516, 66 L. Ed. 
1044, 1922 U.S. LEXIS 2496, 27 A.L.R. 27 
(1922); UMW v. Chafin, 286 F. 959, 1923 U.S. 
Dist. LEXIS 1830 (S.D.W. Va. 1923); Palestine 
Tel. Co. v. City of Palestine, 1 F.2d 349, 1924 
U.S. Dist. LEXIS 959 (E.D. Tex. 1924); Benson 
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v. Crowell, 33 F.2d 137, 1929 U.S. Dist. LEXIS 
1266 (S.D. Ala. 1929), affd, 45 F.2d 66, 1930 
U.S. App. LEXIS 3568 (5th Cir. Ala. 1930), affd, 
Crowell v. Benson, 45 F.2d 66, 1930 U.S. App. 
LEXIS 3568 (5th Cir. Ala. 1930); Crowell v. 
Benson, 285 U.S. 22, 52 S. Ct. 285, 76 L. Ed. 
598, 1932 U.S. LEXIS 773 (1932); Iowa-Des 
Moines Nat’] Bank v. Bennett, 284 U.S. 239, 52 
S. Ct. 133, 76 L. Ed. 265, 1931 U.S. LEXIS 472 
(1931); Nixon v. Condon, 286 U.S. 73, 52 S. Ct. 
484, 76 L. Ed. 984, 19382 U.S. LEXIS 597, 88 
A.L.R. 458 (1932). 

The prohibitions of U.S. Const. amend. 14 
extend to all acts of the state, whether through 
its legislative, executive, or judicial authorities. 
Scott v. McNeal, 154 U.S. 34, 14S. Ct. 1108, 38 
L. Ed. 896, 1894 U.S. LEXIS 2217 (1894); 
Pacific Gas Imp. Co. v. Ellert, 64 F. 421, 1894 
U.S. App. LEXIS 2505 (N.D. Cal. 1894); Nash- 
ville, C. & St. L. R. Co. v. Taylor, 86 F. 168, 1898 
U.S. App. LEXIS 2262 (M.D. Tenn. 1898), modi- 
fied, 88 F. 350, 1898 U.S. App. LEXIS 2089 (6th 
Cir. 1898), modified, Taylor v. Louisville & N. R. 
Co., 88 F. 350, 1898 U.S. App. LEXIS 2089 (6th 
Cir. 1898), cert. denied, 172 U.S. 647, 19S. Ct. 
887, 43 L. Ed. 1182, 1898 U.S. LEXIS 2318 
(1898), appeal dismissed, 20 S. Ct. 1022, 44 L. 
Ed. 1219 (U.S. 1899), cert. denied, Taylor v. 
Louisville & N. R. Co., 172 U.S. 647, 19 S. Ct. 
887, 43 L. Ed. 1182, 1898 U.S. LEXIS 2318 
(1898); Huntington v. New York, 118 F. 683, 
1902 U.S. App. LEXIS 5214 (C.C.S.D.N.Y. 
1902), affd, 193 U.S. 441, 24 S. Ct. 505, 48 L. 
Ed. 741, 1904 U.S. LEXIS 644 (1904), affd, 
Huntington v. New York, 193 U.S. 441, 24S. Ct. 
505, 48 L. Ed. 741, 1904 U.S. LEXIS 644 (1904). 

State action to which the prohibitions of U.S. 
Const. amend. 14 extend is not limited to a 
legislative enactment as it comes from the 
hands of the legislature, but extends to all 
instrumentalities and agencies officially em- 
ployed in the execution of the law down to the 
point where the personal and property rights of 
the citizen are touched. Nashville, C. & St. L. R. 
Co. v. Taylor, 86 F. 168, 1898 U.S. App. LEXIS 
2262 (M.D. Tenn. 1898), modified, 88 F. 350, 
1898 U.S. App. LEXIS 2089 (6th Cir. 1898), 
modified, Taylor v. Louisville & N. R. Co., 88 F. 
350, 1898 U.S. App. LEXIS 2089 (6th Cir. 
1898), cert. denied, 172 U.S. 647, 19 S. Ct. 887, 
43 L. Ed. 1182, 1898 U.S. LEXIS 2318 (1898), 
appeal dismissed, 20S. Ct. 1022, 44 L. Ed. 1219 
(U.S. 1899), cert. denied, Taylor v. Louisville & 
N. R. Co., 172 U.S. 647, 19S. Ct. 887, 43 L. Ed. 
1182, 1898 U.S. LEXIS 2318 (1898). 

When the state itself undertakes to deal with 
its citizens by legislation, it does so under 
certain limitations; and it may not single out a 
class of citizens and subject that class to op- 
pressive discrimination, especially in respect to 
those rights so important as to be protected by 
constitutional guaranty. Nashville, C. & St. L. 
R. Co. v. Taylor, 86 F. 168, 1898 U.S. App. 
LEXIS 2262 (M.D. Tenn. 1898), modified, 88 F. 
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350, 1898 U.S. App. LEXIS 2089 (6th Cir. 
1898), modified, Taylor v. Louisville & N. R. Co., 
88 F. 350, 1898 U.S. App. LEXIS 2089 (6th Cir. 
1898), cert. denied, 172 U.S. 647, 19 S. Ct. 887, 
43 L. Ed. 1182, 1898 U.S. LEXIS 2318 (1898), 
appeal dismissed, 20 S. Ct. 1022, 44 L. Ed. 1219 
(U.S. 1899), cert. denied, Taylor v. Louisville & 
N. R. Co., 172 U.S. 647, 19 S. Ct. 887, 43 L. Ed. 
1182, 1898 U.S. LEXIS 2318 (1898). 

Action by the legislative council of a city 
under its general power of controlling the 
streets and of enforcing contracts as to their 
occupancy by individuals or corporations is 
action by a state within the operation of U.S. 
Const. amend. 14. Iron Mountain R. Co. v. 
Memphis, 96 F. 1138, 1899 U.S. App. LEXIS 
2508 (6th Cir. 1899). 

Municipal ordinances enacted under state 
legislation are regarded as acts of the state 
under U.S. Const. amend. 14. North American 
Cold Storage Co. v. Chicago, 211 U.S. 306, 29S. 
Ct. 101, 53 L. Ed. 195, 1908 U.S. LEXIS 1546 
(1908). 

U.S. Const. amend. 14 secures every person 
within the state’s jurisdiction against inten- 
tional and arbitrary discrimination, whether 
occasioned by express terms of a statute or by 
its improper execution through duly consti- 
tuted agents. Sunday Lake Iron Co. v. Town- 
ship of Wakefield, 247 U.S. 350, 38 S. Ct. 495, 
62 L. Ed. 1154, 1918 U.S. LEXIS 1917 (1918). 

Settled state practice cannot supplant consti- 
tutional guarantees, but it can establish what 
is state law within the meaning of the amend- 
ment. Nashville, C. & S. L. Railway v. Brown- 
ing, 310 U.S. 362, 60S. Ct. 968, 84 L. Ed. 1254, 
1940 U.S. LEXIS 593 (May 20, 1940). 

Where court reporter, contrary to her man- 
datory duty, failed to prepare and file tran- 
script, court-appointed attorney who had rep- 
resented petitioner at trial withdrew from case 
with permission of court, and court failed to 
appoint another attorney although notice had 
been given in open court of petitioner’s desire to 
file motion for new trial, petitioner was entitled 
to habeas corpus relief, as by action and nonac- 
tion of state officers he was not only denied his 
statutory rights to appellate review but was 
denied effective representation of counsel at a 
critical stage in the proceeding in violation of 
equal protection and due process clauses of U.S. 
Const. amend. 14. Tucker v. Meadows, 234 F. 
Supp. 882, 1964 U.S. Dist. LEXIS 7323 (M.D. 
Tenn. 1964). 

When a defendant is represented by pri- 
vately retained counsel, no state action is 
present, and the failure of the privately re- 
tained counsel to perfect an appeal on behalf of 
the defendant is attributable, not to the state, 
but to the defendant. State ex rel. Johnson v. 
Heer, 219 Tenn. 604, 412 S.W.2d 218, 1966 
Tenn. LEXIS 547 (1966). 

When a defendant is represented by pri- 
vately retained counsel, no “state action” is 
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involved and the actions and nonaction of such 
private counsel are imputed to the defendant 
and not to the state. State ex rel. Jennings v. 
Henderson, 1 Tenn. Crim. App. 438, 443 S.W.2d 
835, 1969 Tenn. Crim. App. LEXIS 284 (Tenn. 
Crim. App. 1969); Long v. State, 510 S.W.2d 83, 
1974 Tenn. Crim. App. LEXIS 295 (Tenn. Crim. 
App. 1974). 

State action is not involved when the ineffec- 
tiveness of retained counsel is questioned be- 
cause a retained attorney does not act as an 
officer of the state. Carvin v. State, 2 Tenn. 
Crim. App. 220, 452 S.W.2d 681, 1970 Tenn. 
Crim. App. LEXIS 418 (Tenn. Crim. App. 1970). 

In suit against operator of municipal airport, 
where operator operated under lease from mu- 
nicipal government, there was sufficient show- 
ing of state action to support a claim of due 
process deprivation upon which relief could be 
granted. Niswonger v. American Aviation, Inc., 
424 F. Supp. 1080, 1976 U.S. Dist. LEXIS 
16844 (E.D. Tenn. 1976). 

A private hospital’s method of allocation of 
federally mandated free care devised with gov- 
ernmental approval and in many respects with 
outright governmental direction constituted 
state action under U.S. Const. amends. 5 and 
14. Newsom v. Vanderbilt Univ., 453 F. Supp. 
401, 1978 U.S. Dist. LEXIS 17442 (M.D. Tenn. 
1978), affd in part and modified in part, rev'd in 
part 653 F.2d 1100, 1981 U.S. App. LEXIS 
12697 (6th Cir. 1981), rev’d on other grounds, 
Newsom v. Vanderbilt Univ., 653 F.2d 1100, 
1981 U.S. App. LEXIS 12697 (6th Cir. 1981). 

By reason of the due process clause of U.S. 
Const. amend. 14, the provisions of U.S. Const. 
amend. 1, which forbid congressional legisla- 
tion with respect to either the establishment of 
religion or the prohibition of its free exercise, 
are equally applicable to state and local govern- 
mental bodies, including local public school 
boards. Wiley v. Franklin, 468 F. Supp. 133, 
1979 U.S. Dist. LEXIS 14527 (E.D. Tenn. 1979), 
modified on other grounds, Wiley v. Franklin, 
474 F. Supp. 525, 1979 U.S. Dist. LEXIS 10579 
(E.D. Tenn. 1979); Wiley v. Franklin, 497 F. 
Supp. 390, 1980 U.S. Dist. LEXIS 13400 (E.D. 
Tenn. 1980). 

Where statute providing a penalty for enter- 
ing premises of another while masked also 
provided that “it shall be considered prima 
facie that his or her intention is to commit a 
felony,” it was constitutional when construed as 
making the inference of intention permissive. 
State v. Bryant, 585 S.W.2d 586, 1979 Tenn. 
LEXIS 480 (Tenn. 1979). 

Under “color” of law means under “pretense” 
of law; thus acts of officers in the ambit of their 
personal pursuits are plainly excluded, 
whereas acts of officers who undertake to per- 
form their official duties are included whether 
they hew to the line of their authority or 
overstep it. Krueger v. Miller, 489 F. Supp. 321, 
1977 U.S. Dist. LEXIS 13982 (E.D. Tenn. 1977), 
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affd, Krueger v. Miller, 617 F.2d 603, 1980 U.S. 
App. LEXIS 19270 (6th Cir. 1980). 

Termination of public housing assistance 
without pretermination hearings constitutes 
state action within the meaning of U.S. Const. 
amend. 14. Ferguson v. Metropolitan Dev. & 
Hous. Agency, 485 F. Supp. 517, 1980 U.S. Dist. 
LEXIS 10346 (M.D. Tenn. 1980). 

The record did not show that the state ever 
exclusively reserved to itself the function of 
providing free hospital services to those unable 
to pay, nor had the federal government ever 
exclusively reserved to itself this function, 
thus, the District Court erred in finding state 
action based upon the public function excep- 
tion. Newsom v. Vanderbilt Univ., 653 F.2d 
1100, 1981 U.S. App. LEXIS 12697 (6th Cir. 
1981), rev’g, Newsom v. Vanderbilt Univ., 453 F. 
Supp. 401, 1978 U.S. Dist. LEXIS 17442 (M.D. 
Tenn. 1978), affd in part and modified in part, 
rev'd in part 653 F.2d 1100, 1981 U.S. App. 
LEXIS 12697 (6th Cir. 1981). 

In compliance with the constitutional man- 
date, the state has the right to reasonably 
restrict the religious practices of its represen- 
tatives in the performance of their state duties. 
Goodwin v. Metropolitan Bd. of Health, 656 
S.W.2d 383, 1983 Tenn. App. LEXIS 710 (Tenn. 
Ct. App. 1983). 

One of the prerequisites to a cause of action 
under U.S. Const. amend. 14, § 1 is that any 
denial of due process or equal protection of the 
law must be the product or result of action by a 
state. McNabb v. Tennessee Valley Authority, 
754 F. Supp. 118, 1990 U.S. Dist. LEXIS 19017 
(E.D. Tenn. 1990). 

The requirement of state action under U.S. 
Const. amend. 14 means those actions which 
are “fairly attributable to the state” and U.S. 
Const. amend. 14 was not applicable to a plain- 
tiffs claims against the TVA, an agency of the 
federal government, based on his termination 
as a federal employee. McNabb v. Tennessee 
Valley Authority, 754 F. Supp. 118, 1990 U.S. 
Dist. LEXIS 19017 (E.D. Tenn. 1990). 

District court erred in its conclusion that the 
fact that protesters at abortion clinic “inter- 
fered and hindered the local police authority’s 
ability to secure equal access to medical treat- 
ment for women who choose abortion” was in 
itself sufficient to support a finding of state 
action. Volunteer Medical Clinic, Inc. v. Opera- 
tion Rescue, 948 F.2d 218, 1991 U.S. App. 
LEXIS 25686 (6th Cir. 1991). 

A guardian ad litem appointed to represent 
the best interest of a child in a custody proceed- 
ing is not a state actor. Winchester v. Little, 996 
S.W.2d 818, 1998 Tenn. App. LEXIS 882 (Tenn. 
Ct. App. 1998), cert. denied, 528 U.S. 1026, 120 
S. Ct. 548, 145 L. Ed. 2d 421, 1999 U.S. LEXIS 
7889 (1999). 

Under the jurisprudence of the United States 
supreme court, U.S. Const. amend. 1 is incor- 
porated into the due process clause of U.S. 
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Const. amend. 14, and is therefore applicable to 
the states. Becton v. Thomas, 48 F. Supp. 2d 
747, 1999 U.S. Dist. LEXIS 6079 (W.D. Tenn. 
1999). 

Where association includes most public 
schools located within the state, acts through 
their representatives, draws its officers from 
them, is largely funded by their dues and in- 
come received in their stead, and has histori- 
cally been seen to regulate in lieu of the state 
board of education’s exercise of its own author- 
ity, the association’s regulatory activity may 
and should be treated as state action owing to 
the pervasive entwinement of state school offi- 
cials in the structure of the association. Brent- 
wood Academy v. Tennessee Secondary Sch. 
Athletic Ass’n, 531 U.S. 288, 121 S. Ct. 924, 148 
L. Ed. 2d 807, 2001 U.S. LEXIS 964 (2001), 
cert. denied, 535 U.S. 971, 122 S. Ct. 1439, 152 
L. Ed. 2d 382, 2002 U.S. LEXIS 2183, 70 
U.S.L.W. 3614 (2002), cert. granted, — U.S. —, 
127 S. Ct. 852, 166 L. Ed. 2d 681, 2007 U.S. 
LEXIS 14 (2007). 

When a statewide association incorporated to 
regulate interscholastic athletic competition 
among public and private secondary schools 
enforces a rule against a member school it may 
be regarded as engaging in state action. Brent- 
wood Academy v. Tennessee Secondary Sch. 
Athletic Ass’n, 531 U.S. 288, 121 S. Ct. 924, 148 
L. Ed. 2d 807, 2001 U.S. LEXIS 964 (2001), 
cert. denied, 535 U.S. 971, 122 S. Ct. 1439, 152 
L. Ed. 2d 382, 2002 U.S. LEXIS 2183, 70 
U.S.L.W. 3614 (2002), cert. granted, ,— U. S. —, 
127 S. Ct. 852, 166 L. Ed. 2d 681, 2007 U. S. 
LEXIS 14 (2007). 


5. —Action by State Officers. 

Where a state has conferred power on an 
agent to perform functions involving exercise of 
discretion, the performance of such function is 
none the less an act of the state. San Francisco 
Gas & Elec. Co. v. City of San Francisco, 189 F. 
943, 1911 U.S. App. LEXIS 5323 (N.D. Cal. 
1911); Home Tel. & Tel. Co. v. City of L.A., 227 
U.S. 278, 33S. Ct. 312, 57 L. Ed. 510, 1913 U.S. 
LEXIS 2298 (1913); Nixon v. Condon, 286 U.S. 
73, 52 S. Ct. 484, 76 L. Ed. 984, 1932 US. 
LEXIS 597, 88 A.L.R. 458 (1932). 

Right to protection by federal constitution 
extends to state legislative action in whatever 
form exerted, but it does not extend to rule 
promulgated by state officer not having force of 
law. Standard Computing Scale Co. v. Farrell, 
249 U.S. 571, 39 S. Ct. 380, 63 L. Ed. 780, 1919 
U.S. LEXIS 2039 (1919). 

Acts done by virtue of a public position under 
a state government, in the name of and for the 
state, and under color of state authority, are not 
to be treated as the acts of private individuals, 
where the state officials acted contrary to the 
express command of the state law; such acts 
invade the private rights secured by U.S. 
Const. amend. 14. Iowa-Des Moines Nat’! Bank 
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v. Bennett, 284 U.S. 239, 52S. Ct. 133, 76 L. Ed. 
265, 1931 U.S. LEXIS 472 (1931). 

Fact that officer charged with enforcement of 
valid statute may be guilty of dereliction does 
not render statute unconstitutional. Stephen- 
son v. Binford, 53 F.2d 509, 1931 U.S. Dist. 
LEXIS 1797 (S.D. Tex. 1931), affd, 287 U.S. 
251, 53 S. Ct. 181, 77 L. Ed. 288, 1932 U.S. 
LEXIS 815, 87 A.L.R. 721 (1932), affd, 
Stephenson v. Binford, 287 U.S. 251, 53 S. Ct. 
181, 77 L. Ed. 288, 1932 U.S. LEXIS 815, 87 
A.L.R. 721 (1932). 

A conspiracy between a sheriff, a justice of 
the peace, a corporation and an individual to 
violate rights guaranteed by U.S. Const. 
amend. 14 are without state authority or color 
of state authority. International Union of Mine, 
Mill & Smelter Workers v. Tennessee Copper 
Co., 31 F. Supp. 1015, 1940 U.S. Dist. LEXIS 
3529 (E.D. Tenn. 1940). 

If a state officer acting under legal authority, 
or under guise of such authority, violate the 
fundamental rights guaranteed to a citizen of 
the United States by U.S. Const. amend. 14, 
then the amendment is violated. But if there is 
no authority to act for the state then the 
amendment is not violated. International 
Union of Mine, Mill & Smelter Workers v. 
Tennessee Copper Co., 31 F. Supp. 1015, 1940 
U.S. Dist. LEXIS 3529 (E.D. Tenn. 1940). 

The Tennessee Secondary School Athletic As- 
sociation, notwithstanding the fact that it is a 
voluntary association and includes some non- 
public schools in its membership, is an instru- 
mentality of the state for the purposes of U.S. 
Const. amend. 14. Kelley v. Metropolitan 
County Board of Education, 293 F. Supp. 485, 
1968 U.S. Dist. LEXIS 8104 (M.D. Tenn. 1968). 
For history of case, see Taylor v. Teletype Corp., 
492 F. Supp. 405, 1980 U.S. Dist. LEXIS 12104 
(M.D. Tenn. 1980), affd in part and vacated in 
part, appeal dismissed in part, 648 F.2d 1129, 
1981 U.S. App. LEXIS 13695 (8th Cir. Ark. 
1981). 

When the constitutional rights of a citizen 
are at issue, or when questions of due process or 
equal protection of the law are involved, an act 
of the legislature will prevail over the provi- 
sions of a municipal ordinance. Bartlett v. 
Hoover, 571 S.W.2d 291, 1978 Tenn. LEXIS 644 
(Tenn. 1978). 

The exercise of authority in such manner as 
to deprive an accused of a substantive proce- 
dural right (to compel attendance of witnesses) 
guaranteed by the federal and state constitu- 
tions is an essential illegality committed within 
actual powers which will authorize relief by 
certiorari. State v. Womack, 591 S.W.2d 437, 
1979 Tenn. App. LEXIS 344 (Tenn. Ct. App. 
1979). 

Acts are done under color of law when state 
officials act outside the limits of their lawful 
authority while pretending to act in the perfor- 
mance of their official duties; that is to say, it is 
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an unlawful act for an official to abuse or 
misuse the power he has been given as an 
official. Krueger v. Miller, 489 F. Supp. 321, 
1977 U.S. Dist. LEXIS 13982 (E.D. Tenn. 1977), 
affd, Krueger v. Miller, 617 F.2d 603, 1980 U.S. 
App. LEXIS 19270 (6th Cir. 1980). 

There is no authority for the recovery of 
damages for a violation of the Tennessee con- 
stitution by a state officer. The Tennessee 
courts have not extended the rationale of Biv- 
ens to give a state cause of action against a 
police officer for violating a person’s civil rights. 
Lee v. Ladd, 834 S.W.2d 323, 1992 Tenn. App. 
LEXIS 232 (Tenn. Ct. App. 1992). 

If non-targeted innocent third party is collat- 
erally injured by an assertion of official force, 
the official will be liable only if he or she had 
acted in a manner which shocks the conscience. 
Scott v. Clay County, 205 F.3d 867, 2000 FED 
App. 74P, 2000 U.S. App. LEXIS 2965 (6th Cir. 
2000), cert. denied, 531 U.S. 874, 121S. Ct. 179, 
148 L. Ed. 2d 123, 2000 U.S. LEXIS 5886 
(2000). 


6. —Action by Private Entities. 

A private actor can be held to have acted 
under color of state law in certain narrow 
circumstances where its action may be fairly 
attributed to the state. An insurance company 
is not acting under color of state law and can 
not be considered a government actor merely 
because it does business in a heavily regulated 
industry. Hayes v. Allstate Ins. Co., 95 F. Supp. 
2d 832, 2000 U.S. Dist. LEXIS 6616 (W.D. Tenn. 
2000), appeal dismissed, 2 Fed. Appx. 470, 2001 
U.S. App. LEXIS 1700 (2001). 

A private entity can be held liable under the 
“nexus” or “symbiotic relationship” test, under 
which the action of a private party constitutes 
state action when there is a sufficiently close 
nexus between the state and the challenged 
action of the regulated entity so that the action 
of the latter may be fairly treated as that of the 
state itself. Hayes v. Allstate Ins. Co., 95 F. 
Supp. 2d 832, 2000 U.S. Dist. LEXIS 6616 
(W.D. Tenn. 2000), appeal dismissed, 2 Fed. 
Appx. 470, 2001 U.S. App. LEXIS 1700 (2001). 

Defendant, who was employed both as a 
veterinarian and a city alderman, did not act 
under color of state law when defendant ha- 
rassed and abused former veterinary assistant 
with whom defendant was personally involved. 
Defendant’s actions were taken in pursuit of 
the personal relationship with former assistant 
and were wholly unrelated to defendant’s posi- 
tion as a city alderman. Waters v. City of 
Morristown, 242 F.3d 353, 2001 FED App. 46P, 
2001 U.S. App. LEXIS 2559 (6th Cir. 2001). 

It was not error for the trial court to have 
granted summary judgment dismissing a 
former fraternal organization’s member’s claim 
that his removal from office as secretary of the 
lodge constituted a violation of his rights of due 
process because none of the actions of which he 
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complained were “state actions” or actions 
taken under color of state law, and the record 
presented no proof to that effect. Trotter v. 
Grand Lodge F. & A., — S.W.3d —, 2006 Tenn. 
App. LEXIS 155 (Tenn. Ct. App. Mar. 6, 2006). 


7. Section 1983 Actions. 

Where the defendants obviously did not 
make a deliberate decision to inflict pain and 
bodily injury on the plaintiff and although the 
defendants may have been negligent, injury 
caused by negligence did not constitute a “dep- 
rivation” of any constitutionally protected in- 
terest. Lewellen v. Metropolitan Gov’t, 34 F.3d 
345, 1994 FED App. 294P, 1994 U.S. App. 
LEXIS 22950 (6th Cir. 1994), cert. denied, 513 
U.S. 1112, 115 S. Ct. 903, 130 L. Ed. 2d 787, 
1995 U.S. LEXIS 554 (1995). 

When a plaintiff alleges a cause of action 
under 42 U.S.C. § 1983, that statutory enact- 
ment is the exclusive remedy for any alleged 
constitutional violations. Wynn v. Morgan, 861 
F. Supp. 622, 1994 U.S. Dist. LEXIS 16833 
(E.D. Tenn. 1994). 

The county and sheriff department defen- 
dants were entitled to judgment as a matter of 
law because the plaintiff could not show any 
evidence creating a genuine issue of fact con- 
cerning whether the plaintiff's decedent gave to 
the arresting officers and the jailer any indica- 
tion that the decedent, under arrest for drunk 
driving, might commit suicide. Dawson ex rel. 
Young v. Campbell County, 894 F. Supp. 1135, 
1994 US. Dist. LEXIS 20702 (E.D. Tenn. 1994). 

Section 40-7-106 does not create a due pro- 
cess right since the right to make a phone call 
immediately upon arrest is not a recognized 
property right, nor is it a traditional liberty 
interest recognized by federal law. Harrill v. 
Blount County, 55 F.3d 1123, 1995 FED App. 
160P, 1995 U.S. App. LEXIS 13233 (6th Cir. 
1995). 

Section 40-7-106 does not set forth a federal 
right actionable under 42 U.S.C. § 1983; thus, 
a violation of U.S. Const. amend. 14, § 1 by 
police officers could not be used to destroy their 
claim of qualified immunity in an action par- 
tially based on the officers’ refusal to allow 
plaintiff immediate telephone call after arrest. 
Harrill v. Blount County, 55 F.3d 1123, 1995 
FED App. 160P, 1995 U.S. App. LEXIS 13233 
(6th Cir. 1995). 

A plaintiff must allege a cause of action under 
42 U.S.C. § 1983 in order to bring a claim of 
constitutional violation of U.S. Const. amends. 
1 and 14. Henderson v. Corrections Corp. of 
Am., 918 F. Supp. 204, 1996 U.S. Dist. LEXIS 
3471 (E.D. Tenn. 1996). 

Municipalities and counties are “persons” ex- 
posed to litigation under 42 U.S.C. § 1983. 
Scott v. Clay County, 205 F.3d 867, 2000 FED 
App. 74P, 2000 U.S. App. LEXIS 2965 (6th Cir. 
2000), cert. denied, 531 U.S. 874, 1215S. Ct. 179, 
148 L. Ed. 2d 123, 2000 U.S. LEXIS 5886 
(2000). 
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Children in state-regulated foster homes 
have substantive due process rights to be free 
from the infliction of unnecessary harm; fur- 
thermore, the provisions of the Adoption Assis- 
tance Act (AAA) (42 U.S.C. § 670 et seq.) that 
require a written case plan with mandated 
elements and a periodic review system do cre- 
ate rights which are enforceable under Section 
1983. Brian A. v. Sundquist, 149 F. Supp. 2d 
941, 2000 U.S. Dist. LEXIS 18771 (M.D. Tenn. 
2000). 

To state an equal protection claim, a 42 
U.S.C. § 1983 plaintiff must allege that a state 
actor intentionally discriminated against the 
plaintiff because of membership in a protected 
class. Davenport v. Simmons, 192 F. Supp. 2d 
812, 2001 U.S. Dist. LEXIS 23195 (W.D. Tenn. 
2001). 


8. Protected Rights. 

The right freely to alienate real property is 
not a fundamental right that calls for applica- 
tion of strict scrutiny. Bowden Bldg. Corp. v. 
Tennessee Real Estate Comm’n, 15 S.W.3d 434, 
1999 Tenn. App. LEXIS 487 (Tenn. Ct. App. 
1999). 

The Tennessee Licensing Act (chapter 13 of 
title 62) which regulates licensing of real estate 
brokers presents a reasonable means of achiev- 
ing a legitimate governmental goal. Bowden 
Bldg. Corp. v. Tennessee Real Estate Comm’n, 
15 S.W.3d 434, 1999 Tenn. App. LEXIS 487 
(Tenn. Ct. App. 1999). 

There is no fundamental right to a financial 
or “personal beneficial” interest in county con- 
tracts. State v. Whitehead, 43 S.W.3d 921, 2000 
Tenn. Crim. App. LEXIS 742 (Tenn. Crim. App. 
2000). 

Constitutional protection has been accorded 
to marriage, the begetting and bearing of chil- 
dren, child rearing and education, and cohabi- 
tation with relatives; constitutional protection 
has not been extended to mere visitation with 
family members. Thompson v. Ashe, 250 F.3d 
399, 2001 FED App. 0160P, 2001 FED App. 
160P, 2001 U.S. App. LEXIS 8959 (6th Cir. 
Tenn. 2001). 

Banning individuals with criminal histories 
from entering onto housing development prop- 
erty reasonably advances the legitimate goal of 
suppressing and preventing crime in public 
housing; thus, housing development’s no-tres- 
pass program does not violate substantive due 
process. Thompson v. Ashe, 250 F.3d 399, 2001 
FED App. 0160P, 2001 FED App. 160P, 2001 
U.S. App. LEXIS 8959 (6th Cir. Tenn. 2001). 

In action by plaintiffs seeking declaratory 
and injunctive relief, contending that removal 
of their duck blinds from a lake by defendant 
employees of state regulatory agency denied 
them procedural due process, equal protection, 
and just compensation for a taking, genuine 
issues for trial existed as to whether the plain- 
tiffs had constitutionally protected property in- 
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terests in the duck blinds to which they claim 
ownership. Arnett v. Myers, 281 F.3d 552, 2002 
FED App. 63P, 2002 U.S. App. LEXIS 2612 (6th 
Cir. Tenn. 2002). 


9. —Attendance at Legislative Sessions. 

There is no authority for the proposition that 
the public or the press has a property interest 
in attending all meetings of the legislature. 
Mayhew v. Wilder, 46 S.W.3d 760, 2001 Tenn. 
App. LEXIS 17 (Tenn. Ct. App. 2001). 


10. —Elections. 

There is no fundamental right to run as a 
candidate for elective public office. Civil Service 
Merit Bd. v. Burson, 816 S.W.2d 725, 1991 
Tenn. LEXIS 386 (Tenn. 1991). 

If the right to run for office is not considered 
fundamental, certainly the “right” to be ap- 
pointed to public office should not be held to be 
a fundamental right. Civil Service Merit Bd. v. 
Burson, 816 S.W.2d 725, 1991 Tenn. LEXIS 386 
(Tenn. 1991). 

A fundamental right to run for political office 
has not been recognized by either the United 
States supreme court or the sixth circuit, so as 
to compel close scrutiny of state actions alleg- 
edly violating such a right. Becton v. Thomas, 
48 F. Supp. 2d 747, 1999 U.S. Dist. LEXIS 6079 
(W.D. Tenn. 1999). 

Since the freedom or opportunity to run for 
political office is a liberty interest under the 
fourteenth amendment’s due process clause, a 
state cannot deny or infringe that liberty inter- 
est unless it can offer a reasonable justification 
or rational basis for doing so. Becton v. Thomas, 
48 F. Supp. 2d 747, 1999 U.S. Dist. LEXIS 6079 
(W.D. Tenn. 1999). 


11. —lInterest in Government Benefit. 

Interest in government benefit is property 
interest subject to due process only if entitle- 
ment to benefit is supported by statute or rules, 
and state agency’s procedural rules cannot, by 
themselves, serve as basis for constitutionally 
protected property interest. Profill Dev., Inc. v. 
Dills, 960 S.W.2d 17, 1997 Tenn. App. LEXIS 
288 (Tenn. Ct. App. 1997). 


12. —Privacy. 

The right of procreation is a vital part of an 
individual’s right to privacy. Davis v. Davis, 842 
S.W.2d 588, 1992 Tenn. LEXIS 400 (Tenn. 
1992), cert. denied, 507 U.S. 911, 113 S. Ct. 
1259, 122 L. Ed. 2d 657, 1993 U.S. LEXIS 1148 
(1993), cert. denied, Stowe v. Davis, 507 U.S. 
911, 113 S. Ct. 1259, 122 L. Ed. 2d 657, 1993 
U.S. LEXIS 1148 (1993). 

The state’s interest in the potential life of 
preembryos was not sufficient to justify any 
infringement upon the freedom of ex-spouses to 
make their own decisions as to whether to allow 
a process to continue that may result in their 
becoming parents. Davis v. Davis, 842 S.W.2d 
588, 1992 Tenn. LEXIS 400 (Tenn. 1992), cert. 
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denied, 507 U.S. 911, 113 S. Ct. 1259, 122 L. Ed. 
2d 657, 1993 U.S. LEXIS 1148 (1993), cert. 
denied, Stowe v. Davis, 507 U.S. 911, 113 S. Ct. 
1259, 122 L. Ed. 2d 657, 1993 U.S. LEXIS 1148 
(1993). 

In a class action where plaintiffs alleged that 
they were the unconsenting subjects of experi- 
ments involving radioactive isotopes conducted 
at Vanderbilt University, the court denied the 
defendants’ motion to decertify the class, as 
common legal and factual issues existed as to 
whether the defendants’ behavior violated the 
plaintiffs’ rights to be free of state-sponsored 
invasion of a person’s right to bodily integrity 
under U.S. Const. amend. 14. Craft v. Vander- 
bilt Univ., 174 F.R.D. 396, 1996 U.S. Dist. 
LEXIS 21733 (M.D. Tenn. 1996), modified, 18 
F.Supp.2d 786, , 1998 U.S. Dist. LEXIS 12952 
(M.D. Tenn. 1998). 


13. —Right of Travel. 

The one-year residency requirement of § 6- 
54-114(a) does not penalize the constitutionally 
protected right of travel. Civil Service Merit Bd. 
v. Burson, 816 S.W.2d 725, 1991 Tenn. LEXIS 
386 (Tenn. 1991). 

By regulating not only those vehicles that are 
registered in Tennessee but all vehicles passing 
through the state, however briefly, a local ordi- 
nance regulating window tinting attempts to 
impose equipment limitations that burden the 
right to interstate travel. United States v. 
Ramirez, 115 F. Supp. 2d 918, 2000 U.S. Dist. 
LEXIS 14859 (W.D. Tenn. 2000), affd, 43 Fed. 
Appx. 760, 2002 U.S. App. LEXIS 15398 (2002). 

The constitutional “right to travel” is essen- 
tially a right of interstate travel. Thompson v. 
Ashe, 250 F.3d 399, 2001 FED App. 0160P, 2001 
FED App. 160P, 2001 U.S. App. LEXIS 8959 
(6th Cir. Tenn. 2001). 


14. —Rights Created by Statute. 

While a statute may give rights protected by 
U.S. Const. amend. 14, the rights are not per- 
petual but exist only as long as the general 
assembly retains the language affording the 
right; the general assembly may enact statutes 
that afford such rights, but the general assem- 
bly is also free to amend these statutes, even 
where the amendment eliminates the formerly 
protected interests. State v. Darden, 12 S.W.3d 
455, 2000 Tenn. LEXIS 56 (Tenn. 2000). 


15. —Vested Rights. 

Parents’ right to custody of children is not 
“property” within meaning of U.S. Const. 
amend. 14. Fischer v. Meader, 95 N.J.L. 59, 111 
A. 503 (1920). 

Attorney who was not a party to case and had 
no interest in case, had no right to intervene in 
case because of imputations of fraud against 
her in the case. Barnes v. Kyle, 202 Tenn. 529, 
306 S.W.2d 1, 1957 Tenn. LEXIS 436 (1957). 

The right to work or to contract in regard to 
work is a property right which is protected by 


AMENDMENTS 


Amend. 14, § 1 


the constitutional provision. Bryan v. Interna- 
tional Alliance, 43 Tenn. App. 180, 306 S.W.2d 
64, 1957 Tenn. App. LEXIS 109 (Tenn. Ct. App. 
1957). 

Fact that court refused to allow complainant 
to prosecute claim as an assignee did not 
amount to deprivation of property without due 
process of law where clause was not assignable 
and bill did not state a cause of action. Dilling- 
ham v. Tri-State Ins. Co., 214 Tenn. 592, 381 
S.W.2d 914, 1964 Tenn. LEXIS 510 (1964). 

Teacher with tenure did not have a constitu- 
tional right to wear a beard and could be 
discharged for wearing full beard in violation of 
county board of education regulation. Morrison 
v. Hamilton County Board of Education, 494 
S.W.2d 770, 1973 Tenn. LEXIS 4138, 58 A.L.R.3d 
1219 (Tenn. 1973), cert. denied, 414 U.S. 1044, 
94 S. Ct. 548, 38 L. Ed. 2d 335, 1973 USS. 
LEXIS 1528 (1973), cert. denied, Morrison v. 
Hamilton County Board of Education, 414 U.S. 
1044, 94S. Ct. 548, 38 L. Ed. 2d 335, 1973 U.S. 
LEXIS 1528 (1973). 

Plaintiff could recover damages for a taking 
without just compensation where action of wa- 
tershed districts rendered his property useless 
for its purposes of farming by the permanent, 
intermittent flooding of it and the constant 
deposit of silt which rendered it infertile. Le- 
noir v. Porters Creek Watershed Dist., 586 F.2d 
1081, 1978 U.S. App. LEXIS 7539 (6th Cir. 
1978). 

District court erred where it found indigent 
plaintiffs claim to uncompensated services un- 
der federal hospital assistance program was 
rooted in both statute and regulation and con- 
stituted a right enforceable by her through the 
judicial process and thus had to be afforded the 
protections prescribed by the due process pro- 
visions of the federal constitution. Newsom v. 
Vanderbilt Univ., 653 F.2d 1100, 1981 U.S. App. 
LEXIS 12697 (6th Cir. 1981), rev’g Newsom v. 
Vanderbilt Univ., 453 F. Supp. 401, 1978 U.S. 
Dist. LEXIS 17442 (M.D. Tenn. 1978), aff'd in 
part and modified in part, rev’d in part 653 F.2d 
1100, 1981 U.S. App. LEXIS 12697 (6th Cir. 
1981). 

A vested right of action is as much property 
as are tangible things and is protected from 
arbitrary legislation, whether such right of ac- 
tion be based upon the law of contracts or upon 
other principles of the common law. Such a 
vested right of action enjoys the full protection 
of the due process clauses of the federal and 
state constitutions. Morris v. Gross, 572 S.W.2d 
902, 1978 Tenn. LEXIS 660 (Tenn. 1978). 

No one has a vested right in a particular 
remedy for the enforcement of a right of action 
and thus the legislature ordinarily may change 
existing remedies for the enforcement of rights, 
including those which have already vested, 
without denying due process of law, provided a 
substantial remedy to redress that right by 
some effective procedure is given. But prin- 
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ciples of due process forbid the legislature to 
abolish a remedy that has been so far carried 
into operation that the substantive rights of the 
litigants would be adversely affected if the 
remedy, as to them, were abolished. Morris v. 
Gross, 572 S.W.2d 902, 1978 Tenn. LEXIS 660 
(Tenn. 1978). 

There is no fundamental right under the 
equal protection clause to receive subsistence 
payments or welfare benefits of any kind. Hill v. 
Califano, 592 F.2d 341, 1979 U.S. App. LEXIS 
16859 (6th Cir. 1979). 

There is no constitutionally protected prop- 
erty interest in an expectation of obtaining 
medical malpractice insurance under § 56-33- 
101 et seq. (repealed). Coors & Birdsong v. 
Tennessee Temporary Joint Underwriting 
Ass’n, 485 F. Supp. 563, 1977 U.S. Dist. LEXIS 
14822 (W.D. Tenn. 1977). 

The privilege of participating in interscholas- 
tic athletics falls outside the protection of the 
due process clause of the constitution. Ward v. 
Robinson, 496 F. Supp. 1, 1978 U.S. Dist. 
LEXIS 16658 (E.D. Tenn. 1978), aff'd without 
opinion, 624 F.2d 1101, 1980 U.S. App. LEXIS 
16490 (6th Cir. Tenn. 1980), aff'd, Ward v. 
Robinson, 624 F.2d 1101, 1980 U.S. App. LEXIS 
16490 (6th Cir. Tenn. 1980). 

There is a liberty interest in preserving good 
name, reputation, honor or integrity. Kendall v. 
Board of Education, 627 F.2d 1, 1980 U.S. App. 
LEXIS 15758 (6th Cir. Tenn. 1980). 

Procedural rules created by state administra- 
tive bodies cannot, of themselves, serve as a 
basis for a separate protected liberty interest. 
Bills v. Henderson, 631 F.2d 1287, 1980 U.S. 
App. LEXIS 13550 (6th Cir. 1980). 

Denial of benefits by local administrators of 
federal housing programs is a denial of an 
interest protected by U.S. Const. amend. 14. 
Ferguson v. Metropolitan Dev. & Hous. Agency, 
485 F. Supp. 517, 1980 U.S. Dist. LEXIS 10346 
(M.D. Tenn. 1980). 

A person’s interest in a benefit is a “property” 
interest for due process purposes if there are 
rules or mutually explicit understandings that 
support his claim of entitlement to the benefit 
and that he may invoke at a hearing. Hender- 
son v. Bentley, 500 F. Supp. 62, 1980 U.S. Dist. 
LEXIS 14825 (E.D. Tenn. 1980), affd without 
opinion, 698 F.2d 1219, 1982 U.S. App. LEXIS 
12408 (6th Cir. Tenn. 1982), affd, Frazier v. 
Harrison, 698 F.2d 1219, 1982 U.S. App. LEXIS 
12325 (6th Cir. 1982). 

Since neither the plaintiff miners nor their 
predecessor in title was ever conveyed the legal 
right to strip mine, § 66-5-102 and former § 
§ 1544(a)(6)(B) (now § 59-8-205(a)(1)(F)) con- 
cerning surface mining of coal did not unconsti- 
tutionally affect plaintiffs’ contract rights or 
deprive them of property without due process, 
for the statutes merely codified the common 
law governing the construction of deeds and 
other such contracts. Doochin v. Rackley, 610 
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S.W.2d 715, 1981 Tenn. LEXIS 397 (Tenn. 
1981). 

Property interests are not created by U.S. 
Const. amend. 14; rather property interests are 
created and their dimensions are defined by 
existing rules or understandings that stem 
from an independent source such as state law. 
Duncan v. City of Oneida, 564 F. Supp. 425, 
1983 U.S. Dist. LEXIS 19283 (E.D. Tenn. 1983), 
rev'd without op., 705 F.2d 452, 1982 U.S. App. 
LEXIS 11735 (6th Cir. Tenn. 1982). 

Where commutation of prisoner’s sentence 
was revoked after it had been granted but 
before it had been delivered, prisoner had no 
right to liberty, commutation being a matter of 
grace, and no process was required. Alexander 
v. Alexander, 573 F. Supp. 373, 1983 U.S. Dist. 
LEXIS 12813 (M.D. Tenn. 1983), aff'd without 
opinion, 751 F.2d 384, 1984 U.S. App. LEXIS 
13582 (6th Cir. 1984), affd, Alexander v. Alex- 
ander, 751 F.2d 384, 1984 U.S. App. LEXIS 
13582 (6th Cir. 1984). 

Lax enforcement of prison policy with regard 
to confiscation of property held in violation of 
prison regulations gave plaintiff no more than a 
unilateral expectation in the property confis- 
cated; generally, while a property interest can 
be created informally by mutually explicit un- 
derstandings, more than a unilateral expecta- 
tion is required. McWhorter v. Jones, 573 F. 
Supp. 33, 1983 U.S. Dist. LEXIS 13406 (E.D. 
Tenn. 1983). 

Although the Tennessee parole statute as 
codified in § 40-28-117 does not create a liberty 
interest, the overall Tennessee parole scheme, 
particularly rule 1100-1-1-.06 of the rules of 
Tennessee board of parole, does create a liberty 
entitlement protected by the due process 
clause. Mayes v. Trammell, 751 F.2d 175, 1984 
U.S. App. LEXIS 15557 (6th Cir. Tenn. 1984). 

A property right for due process purposes 
exists in the continued receipt of electricity by 
an electrical utility customer. Myers v. Alcoa, 
752 F.2d 196, 1985 U.S. App. LEXIS 21976 (6th 
Cir. 1985), cert. denied, Alcoa v. Myers, 474 
U.S. 901, 106 S. Ct. 271, 88 L. Ed. 2d 225, 1985 
U.S. LEXIS 3937 (1985). 

An electrical utility customer whose meter 
was removed and replaced with someone else’s 
had a constitutional right to notice and a pre- 
termination hearing prior to termination of 
electric service. Myers v. Alcoa, 752 F.2d 196, 
1985 U.S. App. LEXIS 21976 (6th Cir. 1985), 
cert. denied, Alcoa v. Myers, 474 U.S. 901, 106 
S. Ct. 271, 88 L. Ed. 2d 225, 1985 U.S. LEXIS 
3937 (1985). 

Where state law gives the licensing agency 
broad discretion to grant or to deny license 
applications in a closely regulated activity, the 
applicants for an initial license do not have a 
constitutionally protected claim of entitlement. 
Mid-South Indoor Horse Racing, Inc. v. Tennes- 
see State Racing Com., 798 S.W.2d 531, 1990 
Tenn. App. LEXIS 587 (Tenn. Ct. App. 1990). 
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The use of explicitly mandatory language in 
connection with specified substantive predi- 
cates that limit the decisionmaker’s discretion, 
will support the conclusion that the state has 
created a liberty interest. Doe v. Sullivan 
County, 956 F.2d 545, 1992 U.S. App. LEXIS 
1685 (6th Cir. 1992), cert. denied, 506 U.S. 864, 
113 S. Ct. 187, 121 L. Ed. 2d 131, 1992 U.S. 
LEXIS 5302 (1992), cert. denied, Sullivan 
County v. Doe, 506 U.S. 864, 113 S. Ct. 187, 121 
L. Ed. 2d 131, 1992 U.S. LEXIS 5302 (1992). 

Entry classification procedures governed by 
the Sullivan County Jail Manual of Policy and 
Procedures contained explicit mandatory lan- 
guage regarding classification of inmates, and 
set forth specific substantive predicates that 
limited prison officials discretion in classifying 
inmates; the regulations thus established a 
protectible liberty interest. Doe v. Sullivan 
County, 956 F.2d 545, 1992 U.S. App. LEXIS 
1685 (6th Cir. 1992), cert. denied, 506 U.S. 864, 
113 S. Ct. 187, 121 L. Ed. 2d 131, 1992 U.S. 
LEXIS 5302 (1992), cert. denied, Sullivan 
County v. Doe, 506 U.S. 864, 113 S. Ct. 187, 121 
L. Ed. 2d 131, 1992 U.S. LEXIS 5302 (1992). 

Exclusion of defendant from consideration 
for early release in accordance with a declara- 
tion of the governor directing the department of 
correction and parole board not to consider 
inmates convicted of homicide for release under 
the early release program did not violate due 
process since defendant did not have a vested 
right to early release or to be considered for 
early release. Kaylor v. Bradley, 912 S.W.2d 
728, 1995 Tenn. App. LEXIS 523 (Tenn. Ct. 
App. 1995). 

A person’s reputation, good name, honor and 
integrity are among the protected liberty inter- 
ests; therefore, a deprivation of any of those 
interests must be accompanied by notice and an 
opportunity to be heard to refute any charges 
against that person. Brown v. City of Niota, 214 
F.3d 718, 2000 FED App. 180P, 2000 U.S. App. 
LEXIS 11953 (6th Cir. 2000). 


16. ——Tenure. 

Due process requirements applied to dis- 
missed professor because of her property inter- 
est in her tenured faculty position. Phillips v. 
State Bd. of Regents, 863 S.W.2d 45, 1993 Tenn. 
LEXIS 337 (Tenn. 1993). 

A Tennessee Tech professor who is eligible for 
tenure consideration has some minimal prop- 
erty interest in a fair tenure review process. 
Purisch v. Tennessee Technological Univ., 76 
F.3d 1414, 1996 FED App. 0069P, 1996 FED 
App. 69P, 1996 U.S. App. LEXIS 3402 (6th Cir. 
Tenn. 1996). 


17. Citizenship. 

All citizens are not made voters by U.S. 
Const. amend. 14. Minor v. Happersett, 88 U.S. 
162, 22 L. Ed. 627, 1874 U.S. LEXIS 1354 
(1875). 
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A corporation cannot invoke the privileges 
and immunity clause on the basis of citizen- 
ship. Hemphill v. Orloff, 238 Mich. 508, 213 
N.W. 867, 1927 Mich. LEXIS 679, 58 A.L.R. 507 
(1027), atid, 277,U.S, 637; 48'S, Ct, o77,'72 Ei 
Ed. 978, 1928 U.S. LEXIS 696 (1928), affd, 
Hemphill v. Orloff, 277 U.S. 537, 48 S. Ct. 577, 
72 L. Ed. 978, 1928 U.S. LEXIS 696 (1928); 
Ward Baking Co. v. Fernandina, 29 F.2d 789, 
1928 U.S. Dist. LEXIS 1641 (S.D. Fla. 1928). 

U.S. Const. amend. 14 broadens the national 
scope of government by causing citizenship of 
the United States to be paramount and domi- 
nant, instead of being subordinate and deriva- 
tive. Selective Draft Law Cases, 245 U.S. 366, 
38 S. Ct. 159, 62 L. Ed. 349, 1918 U.S. LEXIS 
2138, 1918C L.R.A. 361, 1918B Ann. Cas. 856 
(1918). 

Residence and citizenship are different 
things. La Tourette v. McMaster, 248 U.S. 465, 
39 S. Ct. 160, 63 L. Ed. 362, 1919 U.S. LEXIS 
2274 (1919). 

A distinction between citizenship of the 
United States and citizenship of one of the 
states is recognized by U.S. Const. amend. 14. 
Maxwell v. Bugbee, 250 U.S. 525, 40 S. Ct. 2, 63 
L. Ed. 1124, 1919 U.S. LEXIS 1772 (1919). 


18. Privileges and Immunities. 

Privileges and immunities of citizens of 
United States, as distinguished from citizens of 
states, are protected. In re Kemmler, 136 U.S. 
436, 10 S. Ct. 930, 34 L. Ed. 519, 1890 U.S. 
LEXIS 2223 (1890). 

Jury trials in suits at common law are not 
privileges or immunities which the states are 
forbidden to abridge by U.S. Const. amend. 14. 
Walker v. Sauvinet, 92 U.S. 90, 23 L. Ed. 678, 
1875 U.S. LEXIS 1729 (1875); Church v. Kelsey, 
121 U.S. 282, 7S. Ct. 897, 30 L. Ed. 960, 1887 
U.S. LEXIS 2049 (1887). 

The privileges and immunities of citizens of 
the United States, protected by U.S. Const. 
amend. 14, are privileges and immunities aris- 
ing out of the nature and essential character of 
the federal government and granted or secured 
by the constitution. Duncan v. Missouri, 152 
U.S. 377, 148. Ct. 570, 38 L. Ed. 485, 1894 U.S. 
LEXIS 2127 (1894); Twining v. New Jersey, 211 
U.S. 78, 29 8S. Ct..14, 58 L. Ed.'97;.1908 U:S. 
LEXIS 1528 (1908), questioned, Watson v. Jago, 
558 F.2d 330, 1977 U.S. App. LEXIS 12946 (6th 
Cir. Ohio 1977). 

The right to sue and defend in the courts of 
the states is one of the privileges and immuni- 
ties protected by U.S. Const. amend. 14. Cham- 
bers v. B & O.R.R., 207 U.S. 142, 28S. Ct. 34, 52 
L. Ed. 148, 1907 U.S. LEXIS 1210, 16 Ohio F. 
Dec. 123 (1907). 

Exemption from compulsory self-incrimina- 
tion is a privilege and immunity of national 
citizenship guaranteed by U.S. Const. amend. 
14 against abridgement by the states. Malloy v. 
Hogan, 378 U.S. 1, 84S. Ct. 1489, 12 L. Ed. 2d 
653, 1964 U.S. LEXIS 993 (1964). 
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U.S. Const. amend. 14 applies to privileges 
and immunities derived from the federal gov- 
ernment. Ownbey v. Morgan, 256 U.S. 94, 41S. 
Ct. 433, 65 L. Ed. 837, 1921 U.S. LEXIS 1696, 
17 A.L.R. 873 (1921); Prudential Ins. Co. v. 
Cheek, 259 U.S. 530, 42 S. Ct. 516, 66 L. Ed. 
1044, 1922 U.S. LEXIS 2496, 27 A.L.R. 27 
(1922). 

Dower is not a privilege or immunity of 
citizenship, either state or federal. Ferry v. 
Spokane, P. & S. Ry., 258 U.S. 314, 42 S. Ct. 
358, 66 L. Ed. 635, 1922 U.S. LEXIS 2274, 20 
A.L.R. 1326 (1922). 

Only arbitrary or unreasonable discrimina- 
tions are prohibited by constitution. Gianatasio 
v. Kaplan, 284 U.S. 595, 52 S. Ct. 203, 76 L. Ed. 
512, 1932 U.S. LEXIS 906 (1932). 

The federal constitution insures to citizens 
the privilege of having rights and immunities 
judicially declared and protected. Lawrence v. 
State Tax Comm’n, 286 U.S. 276, 52S. Ct. 556, 
76 L. Ed. 1102, 1932 U.S. LEXIS 602, 87 A.L.R. 
374 (1932). 

The privileges and immunities which U.S. 
Const. amend. 14, § 1 secures for “citizens of 
the United States” only applies to individuals. 
International Union of Mine, Mill & Smelter 
Workers v. Tennessee Copper Co., 31 F. Supp. 
1015, 1940 U.S. Dist. LEXIS 3529 (E.D. Tenn. 
1940). 

The question whether the states are to be 
made subject to suit for violations of U.S. 
Const. amend. 14 is a question that has been 
entrusted to congress, not to the courts. Kelley 
v. Metropolitan County Bd. of Educ., 836 F.2d 
986, 1987 U.S. App. LEXIS 16899 (6th Cir. 
1987), cert. denied, 487 U.S. 1206, 108 S. Ct. 
2848, 101 L. Ed. 2d 885, 1988 U.S. LEXIS 2848 
(1988), cert. denied, Metropolitan County Bd. of 
Educ. v. Tennessee, 487 U.S. 1206, 108 S. Ct. 
2848, 101 L. Ed. 2d 885, 1988 U.S. LEXIS 2848 
(1988). 

Relief that in essence serves to compensate a 
party injured in the past by an action of a state 
official in his official capacity that was illegal 
under federal law is barred even when the state 
official is the named defendant. Kelley v. Met- 
ropolitan County Bd. of Educ., 836 F.2d 986, 
1987 U.S. App. LEXIS 16899 (6th Cir. 1987), 
cert. denied, 487 U.S. 1206, 108 S. Ct. 2848, 101 
L. Ed. 2d 885, 1988 U.S. LEXIS 2848 (1988), 
cert. denied, Metropolitan County Bd. of Educ. 
v. Tennessee, 487 U.S. 1206, 108 S. Ct. 2848, 
101 L. Ed. 2d 885, 1988 U.S. LEXIS 2848 
(1988). 

Where state officials are not currently doing 
anything wrong, and have not been joined in 
the case to prevent them from doing anything 
wrong, but rather have been joined solely to 
permit one sometime constitutional wrongdoer 
to recover monetary compensation from an- 
other, such compensatory interests are insuffi- 
cient to overcome the dictates of U.S. Const. 
amend. 11. Kelley v. Metropolitan County Bd. of 


CONSTITUTION OF THE UNITED STATES 


504 


Educ., 836 F.2d 986, 1987 U.S. App. LEXIS 
16899 (6th Cir. 1987), cert. denied, 487 U.S. 
1206, 108 S. Ct. 2848, 101 L. Ed. 2d 885, 1988 
U.S. LEXIS 2848 (1988), cert. denied, Metro- 
politan County Bd. of Educ. v. Tennessee, 487 
U.S. 1206, 108 S. Ct. 2848, 101 L. Ed. 2d 885, 
1988 U.S. LEXIS 2848 (1988). 

The exemption for asbestos-related injuries 
from the products liability statute of repose, 
but not for other long-term continuing type 
injuries such as becoming infected with HIV 
from contaminated blood products, does not 
violate equal protection requirements. Spence 
v. Miles Lab., Inc., 810 F. Supp. 952, 1992 U.S. 
Dist. LEXIS 20664 (E.D. Tenn. 1992), affd, 37 
F.3d 1185, 1994 FED App. 352P, 1994 U.S. App. 
LEXIS 29071 (6th Cir. 1994). 

The discriminatory investigation of citizens 
on the basis of race violates the equal protec- 
tion clause of U.S. Const. amend. 14. Jones v. 
United States Drug Enforcement Admin., 819 
F. Supp. 698, 1993 U.S. Dist. LEXIS 5409 (M.D. 
Tenn. 1993). 

By denying transferred student, who was 
handicapped, from participating in school ath- 
letics for twelve-month period pursuant to es- 
tablished rule, school athletic association did 
not take retaliatory action against student, for 
his lawful resort to the courts to challenge rule 
under education of the Handicapped Act (20 
U.S.C. § 1400 et seq.), in violation of his first 
amendment due process and privilege and im- 
munities rights under the federal constitution. 
Crocker v. Tennessee Secondary Sch. Athletic 
Ass’n, 980 F.2d 382, 1992 U.S. App. LEXIS 
30163 (6th Cir. Tenn. 1992). 


19. Due Process. 

U.S. Const. amend. 14 prohibits a state from 
depriving a person of life, liberty, or property 
without due process of law; but this adds noth- 
ing to the rights of one citizen as against 
another. United States v. Cruikshank, 92 U.S. 
542, 23 L. Ed. 588, 1875 U.S. LEXIS 1794 
(1875). 

The provisions of U.S. Const. amend. 14 do 
not override public rights existing in the form of 
servitudes or easements which are held by the 
courts of a state to be valid under the constitu- 
tion and laws of the state. Eldridge v. Treze- 
vant, 160 U.S. 452, 16S. Ct. 345, 40 L. Ed. 490, 
1896 U.S. LEXIS 2115 (1896). 

“Due process of law,” as used in U.S. Const. 
amend. 14 means that there shall be a regular 
course of proceeding and that notice of claims 
shall be given, and interested parties given an 
opportunity to appear and assert their rights. 
Simon v. Craft, 182 U.S. 427, 21 S. Ct. 836, 45 
L. Ed. 1165, 1901 U.S. LEXIS 1234 (1901). 

Due process of law is not necessarily judicial 
process, nor is the right of appeal essential to 
due process of law. Reetz v. Michigan, 188 U.S. 
505, 23 S. Ct. 390, 47 L. Ed. 563, 1903 U.S. 
LEXIS 1293 (1903); Public Clearing House v. 
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Coyne, 194 U.S. 497, 24 S. Ct. 789, 48 L. Ed. 
1092, 1904 U.S. LEXIS 689 (1904). 

If a thing has been practiced for two hundred 
years by common consent, it will need a strong 
case for U.S. Const. amend. 14 to affect it. 
Jackman v. Rosenbaum Co., 260 U.S. 22, 43 S. 
Ct. 9, 67 L. Ed. 107, 1922 U.S. LEXIS 2336 
(1922). 

Denial of due process is to be determined 
from consideration of the peculiar facts of each 
case. Liberty Whse. Co. v. Burley Tobacco 
Growers’ Coop. Mktg. Ass’n, 276 U.S. 71, 48 S. 
Ct. 291, 72 L. Ed. 473, 1928 U.S. LEXIS 62 
(1928). 

Destruction of property in legitimate exercise 
of police power is not denial of due process. City 
of Marysville v. Standard Oil Co., 27 F.2d 478, 
1928 U.S. App. LEXIS 3415 (8th Cir. 1928), 
affd, 279 U.S. 582, 49 S. Ct. 430, 73 L. Ed. 856, 
1929 U.S. LEXIS 801 (1929), affd, Standard Oil 
Co. v. Marysville, 279 U.S. 582, 49 S. Ct. 430, 73 
L. Ed. 856, 1929 U.S. LEXIS 801 (1929). 

A statute which either forbids or requires the 
doing of an act in terms so vague that men of 
common intelligence must necessarily guess at 
its meaning and differ as to its application, 
violates the first essentials of due process of 
law. Champlin Ref. Co. v. Corporation Comm’n, 
286 U.S. 210, 52S. Ct. 559, 76 L. Ed. 1062, 1932 
U.S. LEXIS 797, 86 A.L.R. 403 (1932). 

The supreme court of the United States is the 
final arbiter of questions involving due process, 
and equal protection provisions contained in 
both state and federal constitutions so that all 
decisions of such court with reference to such 
questions are controlling. Paine v. Fox, 172 
Tenn. 290, 112 S.W.2d 1, 1937 Tenn. LEXIS 79 
(1937). 

The due process clauses of U.S. Const. 
amends. 5 and 14 are directed at the protection 
of the individual and he is entitled to immunity 
as much against the state as against the na- 
tional government. Curry v. McCanless, 307 
U.S. 357, 59 S. Ct. 900, 83 L. Ed. 1339, 1939 
U.S. LEXIS 515, 123 A.L.R. 162 (1939). 

If constitutional question involved in appeal 
is alleged to be that property of petitioner was 
taken in violation of due process the property 
taken must be the direct result of denial of due 
process. Tennessee C. R. Co. v. Pharr, 183 Tenn. 
658, 194 S.W.2d 486, 1946 Tenn. LEXIS 249 
(1946). 

The constitution does not recognize an abso- 
lute and uncontrollable liberty, but a safe- 
guarded liberty in a society which requires the 
protection of law against the evils which men- 
ace the health, safety, morals and welfare of the 
people. Mascari v. International Bhd. of Team- 
sters, Local 667, 187 Tenn. 345, 215 S.W.2d 779, 
1948 Tenn. LEXIS 434 (1948), cert. dismissed, 
International Brotherhood, T. C. W. & H. v. 
Mascari, 335 U.S. 907, 69 S. Ct. 410, 93 L. Ed. 
440, 1949 U.S. LEXIS 3035 (1949). 
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The fundamental requirements of due pro- 
cess as to an accused are notice and a fair 
hearing. Rhea v. Edwards, 136 F. Supp. 671, 
1955 U.S. Dist. LEXIS 2474 (D. Tenn. 1955), 
affd, 238 F.2d 850, 1956 U.S. App. LEXIS 4105 
(6th Cir. 1956), affd, Edwards v. Rhea, 238 F.2d 
850, 1956 U.S. App. LEXIS 4105 (6th Cir. 
1956). 

Private interests are to be evaluated under 
the due process clause of U.S. Const. amend. 
14, not in terms of labels or fictions but in terms 
of their true significance and worth. Knight v. 
State Bd. of Educ., 200 F. Supp. 174, 1961 U.S. 
Dist. LEXIS 5416 (M.D. Tenn. 1961). 

The “law of the land” provision of Tenn. 
Const. art. I, § 8 is synonymous with the “due 
process of law” provisions of U.S. Const. 
amends. 5 and 14. Daugherty v. State, 216 
Tenn. 666, 393 S.W.2d 739, 1965 Tenn. LEXIS 
612 (1965), cert. denied, Daugherty v. Tennes- 
see, 384 U.S. 435, 86 S. Ct. 1601, 16 L. Ed. 2d 
671, 1966 U.S. LEXIS 1416 (1966); Kittrell v. 
Kittrell, 56 Tenn. App. 584, 409 S.W.2d 179, 
1966 Tenn. App. LEXIS 237 (1966). 

Denial to wife of cause of action against 
husband for personal injuries did not constitute 
denial of due process or equal protection of law. 
Fischer v. Fischer, 477 S.W.2d 513, 1972 Tenn. 
LEXIS 392 (Tenn. 1972). 

Due process means substantial justice and 
fundamental fairness. Frazier v. State, 480 
S.W.2d 551, 1972 Tenn. Crim. App. LEXIS 323 
(Tenn. Crim. App. 1972). 

The due process clause protects but does not 
create certain property rights. Parham v. Hard- 
away, 555 F.2d 139, 1977 U.S. App. LEXIS 
13401 (6th Cir. Tenn. 1977). 

The due process clause requires that parents 
in dependency and neglect proceedings must be 
informed of the contents of reports considered 
by the court. Smith v. Edmiston, 431 F. Supp. 
941, 1977 U.S. Dist. LEXIS 16654 (W.D. Tenn. 
1977). 

When a trial court’s order granting defen- 
dant probation was in direct contravention of 
§ 40-21-101 (repealed. For present provisions 
concerning criminal sentencing see title 40, ch. 
35, part 3.), a subsequent order rescinding that 
probation merely placed defendant in the posi- 
tion required by law and did not violate defen- 
dant’s fundamental due process rights. State v. 
Archer, 594 S.W.2d 751, 1979 Tenn. Crim. App. 
LEXIS 309 (Tenn. Crim. App. 1979). 

Notice and opportunity to be heard are the 
minimal requirements of due process. In re 
Riggs, 612 S.W.2d 461, 1980 Tenn. App. LEXIS 
410 (Tenn. Ct. App. 1980), cert. denied, 450 U.S. 
921, 101 S. Ct. 1870, 67 L. Ed. 2d 349, 1981 
U.S. LEXIS 876 (1981), cert. denied, Riggs v. 
Terrazas, 450 U.S. 921, 101 S. Ct. 1870, 67 L. 
Ed. 2d 349, 1981 U.S. LEXIS 876 (1981). 

In litigation between parties over private 
rights, due process of law requires that both 
notice and an opportunity to be heard be given 
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to necessary parties as to the essentials of a 
judicial proceeding. In re Riggs, 612 S.W.2d 
461, 1980 Tenn. App. LEXIS 410 (Tenn. Ct. 
App. 1980), cert. denied, 450 U.S. 921, 101 S. 
Ct. 1370, 67 L. Ed. 2d 349, 1981 U.S. LEXIS 
876 (1981), cert. denied, Riggs v. Terrazas, 450 
U.S. 921, 101 S. Ct. 1370, 67 L. Ed. 2d 349, 
1981 U.S. LEXIS 876 (1981). 

There is a due process right to refuse unrea- 
sonable and irrelevant investigative demands; 
and to exercise this right, the recipient of a civil 
investigative demand issued pursuant to § 8- 
6-401 et seq. had to be sufficiently informed of 
the conduct under investigation to allow a de- 
termination of the reasonableness and rel- 
evancy of demands for inspection. State ex rel. 
Shriver v. Leech, 612 S.W.2d 454, 1981 Tenn. 
LEXIS 412 (Tenn. 1981), cert. denied, 454 U.S. 
836, 102 S. Ct. 1389, 70 L. Ed. 2d 116, 1981 U.S. 
LEXIS 3325 (1981), cert. denied, Lipman v. 
Leech, 454 U.S. 836, 102 S. Ct. 189, 70 L. Ed. 2d 
116, 1981 U.S. LEXIS 3325 (1981). 

The due process provisions of the constitu- 
tions of the United States or of the state of 
Tennessee do not require pretrial discovery in a 
case seeking termination of parental rights 
pending in the Juvenile Court. Hearn v. Plea- 
sure, 624 S.W.2d 556, 1981 Tenn. App. LEXIS 
552 (Tenn. Ct. App. 1981). 

Where in-court voice identification was inde- 
pendent of pretrial identification, the pretrial 
identification could not have given rise to a 
substantial likelihood of irreparable misidenti- 
fication for abrogation of due process right to a 
fair trial purpose. United States v. Patton, 721 
F.2d 159, 1983 U.S. App. LEXIS 15344 (6th Cir. 
1983). 

“Substantive due process” is a shorthand 
term for those substantive rights that the su- 
preme court has interpreted the due process 
clause of U.S. Const. amend. 14 to confer, which 
have been found either specifically or by impli- 
cation in the bill of rights and the “privileges 
and immunities” clause of U.S. Const. amend. 
14. Bullard v. Valentine, 592 F. Supp. 774, 1984 
U.S. Dist. LEXIS 15825 (E.D. Tenn. 1984). 

In a civil rights action, the allegations that a 
law enforcement officer, acting under color of 
law, beat, shot and killed the plaintiffs hus- 
band while attempting to arrest him on a 
misdemeanor charge sufficiently charged a sub- 
stantive due process violation allowable in fed- 
eral court even though the plaintiff had an 
adequate state remedy under the wrongful 
death statute. Bullard v. Valentine, 592 F. 
Supp. 774, 1984 U.S. Dist. LEXIS 15825 (E.D. 
Tenn. 1984). 

The decision in Parratt v. Taylor, 451 U.S. 
527, 101 S. Ct. 1908, 68 L. Ed. 2d 420, 1981 
U.S. LEXIS 99 (1981), spawning the “adequate 
state law remedy” doctrine used to deny a 
federal forum to certain actions alleging four- 
teenth amendment due process violations is 
applicable to procedural due process claims, 
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and not to those asserting substantive due 
process rights. Bullard v. Valentine, 592 F. 
Supp. 774, 1984 U.S. Dist. LEXIS 15825 (E.D. 
Tenn. 1984). 

Where the department of employment secu- 
rity sent the plaintiff three notices more than 
one year after he received his last weekly check, 
and the post office returned the first and third 
notices, the attempt by the department to no- 
tify plaintiff of the allegations that he had 
received compensation benefits illegally did not 
satisfy the requirements of due process, and the 
commissioner’s decision to withhold plaintiffs 
unemployment compensation benefits consti- 
tuted a deprivation of plaintiffs property in 
violation of the due process clause of U.S. 
Const. amend. 14. Holbrook v. Tennessee Dep’t 
of Emp. Sec., 602 F. Supp. 507, 1984 U.S. Dist. 
LEXIS 22821 (M.D. Tenn. 1984). 

A state prisoner’s claim that officials had 
negligently or intentionally lost his property 
did not sufficiently allege a violation of the 
fourteenth amendment due process clause. 
Smith v. Rose, 760 F.2d 102, 1985 U.S. App. 
LEXIS 30466 (6th Cir. 1985). 

Section 29-28-103 does not violate the due 
process clauses of the federal or Tennessee 
constitutions. Jones v. Five Star Eng’g, Inc., 
717 S.W.2d 882, 1986 Tenn. LEXIS 796 (Tenn. 
1986). 

The policy of following traffic offenders who 
refuse to obey an officer’s directive to pull to the 
side of the road does not infringe on the right to 
life, and does not violate due process. Galas v. 
McKee, 801 F.2d 200, 1986 U.S. App. LEXIS 
30221 (6th Cir. 1986). 

Neither decision to furlough prisoner nor 
conduct of high-speed pursuit of prisoner, 
which resulted in bystander’s death, consti- 
tuted a deprivation of bystander’s due process 
rights by state officials. Jones v. Sherrill, 827 
F.2d 1102, 1987 U.S. App. LEXIS 11704 (6th 
Cir. 1987), questioned, Pleasant v. Zamieski, 
895 F.2d 272, 1990 U.S. App. LEXIS 1547 (6th 
Cir. Mich. 1990). 

As applied to a criminal trial, denial of due 
process is the failure to observe that fundamen- 
tal fairness essential to the very concept of 
justice; in order to declare a denial of it the 
court must find that the absence of that fair- 
ness fatally infected the trial; the acts com- 
plained of must be of such quality as necessar- 
ily prevent a fair trial. Donegan v. McWherter, 
676 F. Supp. 154, 1987 U.S. Dist. LEXIS 12077 
(M.D. Tenn. 1987). 

The application of U.S. Const. amend. 14,§ 1 
to a firm that performs retainer-based execu- 
tive search and outplacement counseling does 
not violate constitutional rights to due process. 
State Personnel Recruiting Servs. Bd. v. Horne, 
732 S.W.2d 289, 1987 Tenn. App. LEXIS 3175 
(Tenn. Ct. App. 1987). 

The mere issuance of written reprimands 
does not trigger the protections of the due 
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process clause. Gillard v. Norris, 857 F.2d 1095, 
1988 U.S. App. LEXIS 12867 (6th Cir. Tenn. 
1988). 

Although there is no constitutional right to 
be protected by the state against being mur- 
dered by criminals or madmen, if a clearly 
established, particularized special relationship 
exists between the victim and the state, an 
action for violation of plaintiffs due process 
rights can be maintained. Tucker v. Callahan, 
867 F.2d 909, 1989 U.S. App. LEXIS 1235 (6th 
Cir. 1989). 

Mere fact that police officer observed beating 
without intervening does not establish a “spe- 
cial relationship” such that plaintiff obtained a 
constitutional right to state intervention. 
Tucker v. Callahan, 867 F.2d 909, 1989 U.S. 
App. LEXIS 1235 (6th Cir. 1989). 

Police officer did not violate plaintiffs 
“clearly established” constitutional rights by 
failing to provide medical assistance after wit- 
nessing plaintiffs beating, or by ordering plain- 
tiffs co-workers to move plaintiff from the site 
of the beating, which caused further injury to 
plaintiff, as it was not yet clearly established 
that a public official’s gross negligence violated 
due process. Tucker v. Callahan, 867 F.2d 909, 
1989 U.S. App. LEXIS 1235 (6th Cir. 1989). 

The substantive standard for de novo review 
for the court of appeals is whether the trial 
errors asserted by the defendant resulted in a 
trial so unfair as to have denied due process 
guaranteed under U.S. Const. amend. 14. 
Lundy v. Campbell, 888 F.2d 467, 1989 U.S. 
App. LEXIS 16295 (6th Cir. 1989), rehearing 
denied, en banc, Lundy v. Campbell, — F. 2d —, 
1989 U.S. App. LEXIS 19811 (6th Cir. Tenn. 
Dec. 18, 1989), cert. denied, 495 U.S. 950, 110S. 
Ct. 2212, 109 L. Ed. 2d 538, 1990 U.S. LEXIS 
2593 (1990), cert. denied, Lundy v. Campbell, 
495 U.S. 950, 110 S. Ct. 2212, 109 L. Ed. 2d 538, 
1990 U.S. LEXIS 2593 (1990). 

Ten year enhancement of defendant’s sen- 
tence violated due process because the state 
failed to prove two enhanceable felonies within 
the meaning of § 39-6-1710 (repealed). Banner 
v. Davis, 886 F.2d 777, 1989 U.S. App. LEXIS 
14125 (6th Cir. 1989). 

The requirements of procedural due process 
apply only to the deprivation of interests en- 
compassed by the fourteenth amendment’s pro- 
tection of liberty and property. Such interests 
do not arise from the constitution itself, but are 
created, and their dimensions defined by exist- 
ing rules or understandings that stem from an 
independent source such as state law, rules or 
understandings that secure certain benefits 
and that support claims of entitlement to those 
benefits. Woolsey v. Hunt, 932 F.2d 555, 1991 
U.S. App. LEXIS 9001 (6th Cir. Tenn. 1991), 
cert. denied, 502 U.S. 867, 112S. Ct. 195, 116 L. 
Ed. 2d 155, 1991 U.S. LEXIS 4568 (1991), cert. 
denied, Woolsey v. Hunt, 502 U.S. 867, 112 S. 
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Ct. 195, 116 L. Ed. 2d 155, 1991 U.S. LEXIS 
4568 (1991). 

Where the grounds for post-conviction relief 
occurred after action in the “state’s highest 
appellate court”, the three-year statute of limi- 
tations found in § 40-30-102 (repealed; see now 
§ 40-30-202) was unconstitutional as applied 
in petitioner’s case because it denied him due 
process under the state and federal constitu- 
tions. Burford v. State, 845 S.W.2d 204, 1992 
Tenn. LEXIS 699 (Tenn. 1992). 

The “law of the land” provision of Tenn. 
Const. art. I, § 8 is synonymous with the “due 
process of law” provisions of U.S. Const. 
amends. 5-14. Burford v. State, 845 S.W.2d 204, 
1992 Tenn. LEXIS 699 (Tenn. 1992). 

Although freedom from bodily restraint and 
punishment by the state without due process of 
law is a fundamental right, states have no 
constitutional duty to provide post-conviction 
relief procedures; accordingly, the opportunity 
to collaterally attack constitutional violations 
occurring during the conviction process is not a 
fundamental right entitled to heightened due 
process protection. Burford v. State, 845 S.W.2d 
204, 1992 Tenn. LEXIS 699 (Tenn. 1992). 

A fundamental requirement of due process is 
notice and an opportunity to be heard. Phillips 
v. State Bd. of Regents, 863 S.W.2d 45, 1993 
Tenn. LEXIS 337 (Tenn. 1993). 

In determining what process is due in a 
particular situation, three factors must be con- 
sidered: (1) The private interest affected by the 
official action; (2) The risk of erroneous depri- 
vation of the interest through the procedures 
used and the probable value, if any, of addi- 
tional or substitute procedural safeguards; and 
(3) The government’s interest, including the 
function involved and the fiscal and adminis- 
trative burdens that the additional or substi- 
tute procedural requirement would entail. Phil- 
lips v. State Bd. of Regents, 863 S.W.2d 45, 1993 
Tenn. LEXIS 337 (Tenn. 1993). 

The component parts of due process are de- 
signed to reach a substantively correct result. 
Elaborate procedures at one stage may compen- 
sate for deficiencies at other stages. Phillips v. 
State Bd. of Regents, 863 S.W.2d 45, 1993 Tenn. 
LEXIS 337 (Tenn. 1993). 

Statute labeling convicted sex offenders “a 
species of mentally ill persons” does not violate 
due process on the basis that it stigmatizes sex 
offenders, diminishing their employment op- 
portunities, or because it establishes an irre- 
buttable presumption that all convicted sex 
offenders are mentally ill. Dean v. McWherter, 
70 F.3d 43, 1995 FED App. 334P, 1995 U.S. App. 
LEXIS 32337 (6th Cir. 1995). 

State law, § 42-8-101 et seq., prohibiting the 
use of certain land as a heliport, does not 
violate due process or equal protection under 
the federal or state constitutions. Riggs v. Bur- 
son, 941 S.W.2d 44, 1997 Tenn. LEXIS 126 
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(Tenn. 1997), rehearing denied, — S.W.2d —, 
1997 Tenn. LEXIS 174 (Tenn. 1997). 

Due process does not require the automatic 
disqualification of a private attorney represent- 
ing the beneficiary of a court order from simul- 
taneously prosecuting a contempt action which 
alleges a violation of the order. Wilson v. Wil- 
son, 984 S.W.2d 898, 1998 Tenn. LEXIS 744 
(Tenn. 1998), rehearing denied, — S.W.3d —, 
1999 Tenn. LEXIS 32 (Tenn. Jan. 19, 1999), 
cert. denied, 528 U.S. 822, 120 S. Ct. 68, 145 L. 
Ed. 2d 59, 1999 U.S. LEXIS 5077 (1999). 

Claim that no-trespass policy in housing de- 
velopment violated plaintiffs right to enter into 
and maintain certain intimate or private rela- 
tionships had to be examined under the sub- 
stantive due process component of U.S. Const. 
amend. 14, rather than the “freedom of associa- 
tion” preserved by U.S. Const. amend. 1. Th- 
ompson v. Ashe, 250 F.3d 399, 2001 FED App. 
0160P, 2001 FED App. 160P, 2001 U.S. App. 
LEXIS 8959 (6th Cir. Tenn. 2001). 

Where plaintiff was arrested and handcuffed 
after police went to the wrong house, summary 
judgment was denied on plaintiffs claim that 
defendants refused to provide medical atten- 
tion and care, a violation of plaintiffs right of 
protection from such mistreatment through the 
due process clause of U.S. Const. amend. 14, 
because it was undisputed that, with the excep- 
tion of red marks on plaintiffs wrists from the 
handcuffs, plaintiff suffered no physical inju- 
ries as a result of the encounter with defen- 
dants and did not require medical treatment. 
Davenport v. Simmons, 192 F. Supp. 2d 812, 
2001 U.S. Dist. LEXIS 238195 (W.D. Tenn. 
2001). 

Separate convictions for especially aggra- 
vated kidnapping and facilitation of first degree 
murder did not violate defendant’s due process 
rights. State v. Jackson, 52 S.W.3d 661, 2001 
Tenn. Crim. App. LEXIS 142 (Tenn. Crim. App. 
2001), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 749 (Tenn. Aug. 29, 2005). 

Law prohibiting plaintiff retail optical stores 
from leasing space and equipment inside their 
stores to licensed optometrists was rationally 
related to the state’s goal of insulating health 
care professionals from commercial influences; 
thus, the statute stood up under strict scrutiny 
on the stores’ due process claim. LensCrafters, 
Inc. v. Wadley, 248 F. Supp. 2d 705, 2003 U.S. 
Dist. LEXIS 3613 (M.D. Tenn. 2003). 

Executive director’s motion to dismiss an 
intervening complaint brought by a county 
board of education alleging that a fine imposed 
for an ineligible high school athlete violated 
due process was denied where the director was 
an employee of a private athletic association, 
the board had asserted a property interest in 
the fine imposed, even though the association 
and director had voluntarily returned the fine, 
the director was being sued in his individual 
capacity, the association and director were not 
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automatically entitled to qualified immunity 
from lawsuits brought on behalf of member 
public schools, and the director failed to meet 
the “clearly established” prong of the qualified 
immunity inquiry as there was nothing new 
about requiring notice of the evidence and an 
opportunity to respond before imposing a fine. 
Hlad v. Tenn. Secondary Sch. Ath. Ass’n, 305 F. 
Supp. 2d 830, 2004 U.S. Dist. LEXIS 3847 
(M.D. Tenn. 2004). 

Neither Tenn. Const. art. I, § 8 nor U.S. 
Const. amend. 14 are offended by any action in 
a suit by a grantor under an installment land 
contract seeking to quiet title against the 
grantees’ assignee because, as set forth in Bry- 
ant v. Tenet, Inc., 969 S.W.2d 923, 1997 Tenn. 
App. LEXIS 8438, the due process protections of 
those provisions do not apply to actions by 
individuals. Burch v. McKoon, — S.W.3d —, 
2005 Tenn. App. LEXIS 553 (Tenn. Ct. App. 
Aug. 31, 2005). 

Court did not violate defendant’s due process 
rights when it did not instruct the jury that an 
unlawful attempted arrest was a defense to a 
charge of evading arrest while operating a 
motor vehicle, because the record showed that 
defendant did not rely upon the statutory de- 
fense at trial and presented no proof to support 
its existence. The record showed that an offic- 
er’s attempted arrest of defendant was lawful, 
that he had personal knowledge that defendant 
was driving on a revoked license when he 
attempted to arrest defendant, and defendant 
conceded that he drove on a revoked license. 
State v. Whipple, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 190 (Tenn. Crim. App. Mar. 
3, 2006). 

Where the juvenile court established that the 
mother failed to maintain stable housing and 
continued to abuse drugs, which rendered her 
unable to care for the children in a safe and 
stable manner, clear and convincing evidence 
supported the decision to terminate her paren- 
tal rights. The mother’s parental rights were 
not terminated in violation of her right to due 
process. State Dep’t of Children’s Servs. v. 
A.M.H., 198 S.W.3d 757, 2006 Tenn. App. 
LEXIS 156 (Tenn. Ct. App. 2006). 

Trial court did not err in dismissing a voter’s 
suit in which he claimed that Metro. Gov’t 
Nashville & Davidson County, Tenn., Code 
Laws ch. 1.07(a), regarding term limits, was 
unconstitutional because, his mere status of a 
taxpayer or voter was not enough for him to 
show that he had standing to sue and he had 
failed to establish a sufficient personal stake in 
the outcome. Hooker v. Nixon, — S.W.3d —, 
2006 Tenn. App. LEXIS 211 (Tenn. Ct. App. 
Mar. 29, 2006). 


20. —Substantive Due Process. 

The essence of a substantive due process 
claim is that the plaintiff has been deprived of 
some property or liberty interest of which the 
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taking party has no right to take regardless of 
the procedures invoked. Burris v. Mahaney, 716 
F. Supp. 1051, 1989 U.S. Dist. LEXIS 7847 
(M.D. Tenn. 1989). 

State did not have a constitutional duty to 
provide a safe environment for a voluntary 
resident of a state residential facility for the 
severely retarded. Jordan v. Tennessee, 738 F. 
Supp. 258, 1990 U.S. Dist. LEXIS 7541 (M.D. 
Tenn. 1990). 

Although residents of a state facility for men- 
tally retarded individuals were placed there at 
the request of their parents or guardians, as 
opposed to a court commitment procedure, 
there is sufficient state action in the process 
used to admit residents into the facility to 
trigger substantive due process rights under 
U.S. Const. amend. 14. United States v. Tennes- 
see, 798 F. Supp. 483, 1992 U.S. Dist. LEXIS 
14004 (W.D. Tenn. 1992). 

The right not to be subject to arbitrary or 
capricious action by a state either by legislative 
or administrative action is commonly referred 
to as substantive due process. Vandergriff v. 
City of Chattanooga, 44 F. Supp. 2d 927, 1998 
USS. Dist. LEXIS 22102 (E.D. Tenn. 1998), affd, 
182 F.3d 918, 1999 U.S. App. LEXIS 24525 (6th 
Cir. Tenn. 1999). 

Where legislation is subject to substantive 
due process attack, the scope of review by the 
federal court is even more deferential than for 
state administrative action and the only per- 
missible inquiry is whether the legislation is 
rationally related to legitimate state concerns. 
Vandergriff v. City of Chattanooga, 44 F. Supp. 
2d 927, 1998 U.S. Dist. LEXIS 22102 (E.D. 
Tenn. 1998), affd, 182 F.3d 918, 1999 U.S. App. 
LEXIS 24525 (6th Cir. Tenn. 1999). 

The liberties encompassed by the due process 
clause cannot be interfered with by legislative 
action which is arbitrary or without reasonable 
relation to some purpose within the compe- 
tency of the state to effect; this rule applies 
even though some of these rights, such as the 
liberty to engage in a common occupation of 
life, are not fundamental and deserving of a 
stringent standard of review. Becton v. Thomas, 
48 F. Supp. 2d 747, 1999 U.S. Dist. LEXIS 6079 
(W.D. Tenn. 1999). 

Businesses had no substantive due process 
rights to build warehouses without installing 
sprinkler systems required by Tennessee law, 
because the county official who agreed to waive 
this requirement had no authority to do so, the 
county had the discretion to deny their request 
for a variance, and the official’s attempt to 
cover up the mistake, even if it was egregious 
and shocking to the conscience, was not the 
cause of the businesses’ damages. Parks Props. 
v. Maury County, 70 S.W.3d 735, 2001 Tenn. 
App. LEXIS 606 (Tenn. Ct. App. 2001). 


21. —Procedural Due Process. 
In determining what procedural protections 
a particular situation demands, three factors 
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must be considered: (1) The private interest at 
stake; (2) The risk of erroneous deprivation of 
the interest through the procedures used and 
the probable value, if any, of additional or 
substitute safeguards; and (3) The govern- 
ment’s interest, including the function involved 
and the fiscal and administrative burdens that 
the additional or substitute procedural require- 
ments would entail. Seals v. State, 23 S.W.3d 
272, 2000 Tenn. LEXIS 347 (Tenn. 2000). 

Resident’s claim of being denied due process 
in action against resident for delinquent solid 
waste disposal fee, was without merit where 
the resident was served with process, filed a 
responsive pleading, and appeared at the hear- 
ing. City of Bolivar v. Goodrum, 49 S.W.3d 290, 
2000 Tenn. App. LEXIS 669 (Tenn. Ct. App. 
2000). 

In an appeal from a prison disciplinary pro- 
ceeding, the prisoner did not waive his right to 
24 hours notice of larceny disciplinary charges 
and the Tennessee department of correction 
acted illegally by preventing the prisoner from 
presenting exculpatory evidence, which vio- 
lated the prisoner’s rights to due process under 
U.S. Const. amend. 14, § 1; thus, the restitu- 
tion order and the order sentencing the pris- 
oner to punitive segregation were improper and 
the department’s motion for summary judg- 
ment was improperly granted. Jeffries v. Dep’t 
of Corr., 108 S.W.3d 862, 2002 Tenn. App. 
LEXIS 930 (Tenn. Ct. App. 2002), rehearing 
denied, — S.W.3d —, 2003 Tenn. App. LEXIS 27 
(Tenn. Ct. App. Jan. 14, 2003), appeal denied, 
— $.W.3d —, 2003 Tenn. LEXIS 418 (Tenn. 
May 12, 2003). 

Where radiologists applied for a certificate of 
need to perform outpatient diagnostic imaging 
services in competition with hospital, and the 
hospital authority’s board of trustees opposed 
the certificate of need application and filed an 
action for declaratory judgment seeking a dec- 
laration of the right of the hospital to close the 
staff of its imaging department by means of an 
exclusive provider contract, the trial court 
properly granted the hospital authority’s mo- 
tion for summary judgment, determining that 
the hospital authority had the right to close the 
staff of the hospital’s imaging department be- 
cause: (1) T.C.A. § 7-57-502(c) and T.C.A. § 7- 
57-603 and the medical staff bylaws permitted 
the hospital authority to close the staff of the 
hospital’s imaging department by means of an 
exclusive provider contract; and (2) Radiolo- 
gists were not legally or constitutionally en- 
titled to a hearing, pursuant to U.S. Const. art. 
1, § 10, U.S. Const. amend. 14, and Tenn. 
Const. art. I, § 20, if their clinical privileges 
were terminated upon the execution of such a 
contract. City of Cookeville v. Humphrey, 126 
S.W.3d 897, 2004 Tenn. LEXIS 130 (Tenn. 
2004). 

Defendant’s claim of a violation of his due 
process rights failed because the theory of guilt 
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presented by the prosecution at the trial of his 
codefendant was not fundamentally inconsis- 
tent with and inherently contradictory to evi- 
dence and argument presented by the prosecu- 
tion at his trial. The prosecution at each trial 
sought to establish each defendant’s criminal 
responsibility for first-degree murder and espe- 
cially aggravated kidnapping by showing that 
each defendant held a leadership position in a 
gang and that, acting in his leadership role, 
each defendant ordered and otherwise directed 
gang members to kidnap and murder the vic- 
tim. State v. Robinson, 146 S.W.3d 469, 2004 
Tenn. LEXIS 843 (Tenn. 2004), rehearing de- 
nied, — S.W3d —, 2004 Tenn. LEXIS 912 
(Tenn. 2004), appeal denied, Phillips v. State, — 
S.W.3d —, 2005 Tenn. LEXIS 1124 (Tenn. Dec. 
5, 2005), cert. denied, 126 S. Ct. 1429, 164 L. 
Ed. 2d 132, 546 U.S. 1214, 2006 U.S. LEXIS 
1839 (2006). 

Defendant’s due process rights were violated 
when she did not receive notice of criminal 
contempt proceeding arising out of failure to 
appear for contempt hearing on alleged viola- 
tion of injunction; moreover, defendant did not 
receive a hearing on the matter of failure to 
appear. Bailey v. Crum, 183 S.W.3d 383, 2005 
Tenn. App. LEXIS 362 (Tenn. Ct. App. June 23, 
2005), appeal denied, — S.W.3d —, 2005 Tenn. 
LEXIS 1076 (Tenn. 2005). 

Where plaintiff filed a complaint against de- 
fendants in Tennessee to enforce a foreign judg- 
ment entered in New Jersey, the trial court 
properly granted defendants’ motion to dismiss 
due to lack of personal jurisdiction. The com- 
plaint contained nothing to demonstrate that 
defendants maintained continuous and system- 
atic contacts with Tennessee, that the subject 
matter of the cause of action bore any relation 
with Tennessee, or that the defendants were 
residents of Tennessee; plaintiff unsuccessfully 
attempted to serve process on defendants in 
Tennessee, before serving process on them in 
Florida. Law Offices of Hugo Harmatz v. Dor- 
rough, 182 S.W.3d 326, 2005 Tenn. App. LEXIS 
428 (Tenn. Ct. App. 2005), application denied, 
— §$.W.3d —, 2005 Tenn. LEXIS 1072 (Tenn. 
2005). 

Trial court did not err by permanently remov- 
ing defendant from his trial because he repeat- 
edly offered non-responsive answers to the 
questions of his own counsel and provided tes- 
timony that was not relevant to the proceed- 
ings; additionally, he persisted in his misbehav- 
ior and taunted the trial judge. State v. Mosley, 
200 S.W.3d 624, 2005 Tenn. Crim. App. LEXIS 
1196 (Tenn. Crim. App. Nov. 17, 2005), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 266 
(Tenn. 2006). 

Defendant’s conviction for first-degree pre- 
meditated murder was proper where the record 
demonstrated that the evidence in question 
was lost through simple negligence, and thus 
his due process rights were not violated; more- 
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over, defendant failed to explain why the pho- 
tographs at issue were not as useful as other 
evidence would have been. State v. Hawkins, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1161 
(Tenn. Crim. App. Nov. 4, 2005), appeal denied, 
— §.W.3d —, 2006 Tenn. LEXIS 244 (Tenn. 
2006). 

Trial court did not err in denying a conserva- 
tor’s motion for a default judgment on a cross- 
claim against the department of veterans’ af- 
fairs because the department had not been 
served, and it was not a party because it had 
not filed a pleading, nor had it made an appear- 
ance in the conservatorship proceedings; since 
the department had not waived its sovereign 
immunity, the probate court did not have juris- 
diction over it. Amsouth Bank v. Cunningham, 
— $.W.3d —, 2006 Tenn. App. LEXIS 144 
(Tenn. Ct. App. Feb. 27, 2006). 

Employee’s due process rights were not vio- 
lated where the employee was notified in writ- 
ing of her termination, and was advised of her 
appeal options, and she was notified of the 
Shelby County civil service merit board hear- 
ing; the employee attended, and participated, 
in that hearing, and the appellate court could 
not say that proper procedure was not followed. 
Pegues v. Shelby County Civ. Serv. Merit Bd., — 
S.W.3d —, 2006 Tenn. App. LEXIS 306 (Tenn. 
Ct. App. May 12, 2006). 

Inmate’s claim that the Tennessee board of 
pardons and paroles violated his due process 
rights when it denied him parole was rejected 
as he had no constitutionally protected liberty 
interest in parole. Powers v. Tennessee Bd. of 
Probation & Paroles, — S.W.3d —, 2007 Tenn. 
App. LEXIS 328 (Tenn. Ct. App. May 23, 2007). 

Court erred in finding that the parents, in a 
complex, extended dependency and neglect 
case, were not indigent and finding their seven 
children dependent and neglected and that the 
parents had committed severe child abuse; that 
finding could have led to termination of paren- 
tal rights and the parents clearly had a right to 
appointed counsel if they were indigent. The 
parents were entitled to a thorough hearing in 
compliance with T.C.A. § 40-14-202 to deter- 
mine if they were indigent and thus, entitled to 
appointed counsel under Tenn. Sup. Ct. R. 
13(d)(2)(B). Tenn. Dep’t of Children’s Servs. v. 
David H., — S.W.3d —, 2006 Tenn. App. LEXIS 
193 (Tenn. Ct. App. Mar. 21, 2006). 


22. —Right to Be Heard. 

The due process clause found in U.S. Const. 
amend. 14, § 1 signifies the right to be heard in 
one’s own defense. Hovey v. Elliott, 167 U.S. 
409, 17 S. Ct. 841, 42 L. Ed. 215, 1897 U.S. 
LEXIS 2107 (1897). 

Rights acquired under judicial or administra- 
tive proceedings cannot be taken away without 
an opportunity to be heard. Garfield v. United 
States ex rel. Goldsby, 211 U.S. 249, 29 S. Ct. 
62, 53 L. Ed. 168, 1908 U.S. LEXIS 1541 (1908). 
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One consenting to confinement in sanitarium 
cannot urge violation of right. Winebrenner v. 
Besant, 11 F.2d 990, 1926 U.S. Dist. LEXIS 
1064 (D. Md. 1926). 

One attacking a state statute as repugnant to 
federal constitution must bring himself within 
class with respect to which statute is unconsti- 
tutional. Grolbert v. Board of Railroad 
Comm’rs, 60 F.2d 321, 1932 U.S. Dist. LEXIS 
1336 (S.D. Iowa 1932). 

One not injured by change in law cannot 
complain. Boeing Air Transp., Inc. v. Edelman, 
61 F.2d 319, 1932 U.S. App. LEXIS 4253 (10th 
Cir. 1932), rev'd, 289 U.S. 249, 53S. Ct. 591, 77 
L. Ed. 1155, 1933 U.S. LEXIS 177 (19383), rev’d 
on other grounds, Edelman v. Boeing Air Trans- 
port, Inc., 289 U.S. 249, 53 S. Ct. 591, 77 L. Ed. 
1155, 1933 U.S. LEXIS 177 (1933). 

To entitle relief statute alleged to be uncon- 
stitutional as applied must discriminate injuri- 
ously against party complaining. First Nat] 
Bank v. Louisiana Tax Comm’n, 289 U.S. 60, 53 
S. Ct. 511, 77 L. Ed. 1030, 1933 U.S. LEXIS 
164, 87 A.L.R. 840 (1933). 

Where a nontenured public employee has 
been stigmatized in the course of a decision to 
terminate his employment, due process may 
require that he be accorded the opportunity for 
a hearing for the sole purpose of providing him 
an opportunity to clear his name. Wilson v. 
Winstead, 470 F. Supp. 271, 1978 U.S. Dist. 
LEXIS 16628 (E.D. Tenn. 1978). 

City ordinance providing for summary tow- 
ing of vehicles parked in violation of the city 
code was unconstitutional insofar as it did not 
provide for a hearing by a neutral official before 
payment of towing and storage fees, and insofar 
as it provided for summary seizure of aban- 
doned vehicles which were not blocking traffic. 
Hale v. Tyree, 491 F. Supp. 622, 1979 U.S. Dist. 
LEXIS 8551 (E.D. Tenn. 1979). 

Plaintiff was not entitled to a due-process 
hearing for the purpose of clearing his name 
where defendants refused to reveal to anyone, 
including himself, the reasons why they asked 
for his resignation. Hoover v. Holston Valley 
Community Hosp., 545 F. Supp. 8, 1981 U.S. 
Dist. LEXIS 17649 (E.D. Tenn. 1981). 

Where personal property which prisoner pos- 
sessed in violation of prison regulations was 
confiscated in conformity with prison regula- 
tions, regulations served legitimate policies 
and goals and prisoner’s only protected interest 
in property is to the extent the prison regula- 
tions create an entitlement to the property; 
here, prisoner had no entitlement and thus no 
protected interest in the property, and was not 
entitled to a due process hearing prior to its 
confiscation. McWhorter v. Jones, 573 F. Supp. 
33, 1983 U.S. Dist. LEXIS 13406 (E.D. Tenn. 
1983). 

Trial court’s ruling that defendant’s prior 
conviction would be admitted into evidence in 
the event he chose to testify did not prevent 
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him effectively from testifying in violation of his 
federal-constitutional right to the due process 
of law. Fluellen v. Campbell, 683 F. Supp. 186, 
1987 U.S. Dist. LEXIS 13275 (M.D. Tenn. 
1987), aff'd without opinion, 842 F.2d 331, 1988 
U.S. App. LEXIS 3207 (6th Cir. Tenn. 1988), 
affd, Fluellen v. Campbell, 842 F.2d 331, 1988 
U.S. App. LEXIS 3207 (6th Cir. Tenn. 1988). 

Failure to afford police officer an effective 
opportunity to respond to the charges against 
him either before or after his termination from 
the police force did not satisfy due process 
requirements. Barkley v. City of Jackson, 705 F. 
Supp. 390, 1988 U.S. Dist. LEXIS 15539 (W.D. 
Tenn. 1988). 

State Medicaid grievance procedures violated 
procedural due process because they failed to 
require predeprivation hearings in situations 
in which the Medicaid Act would require the 
continuation of benefits pending a hearing or 
resolution of a coverage dispute, and they failed 
to require that hearings be presided over by an 
impartial hearing officer. Daniels v. Wadley, 926 
F. Supp. 1305, 1996 U.S. Dist. LEXIS 11007 
(M.D. Tenn. 1996), vacated in part, 145 F.3d 
1330, 1998 U.S. App. LEXIS 19677 (6th Cir, 
Tenn. 1998). 

Invalidation of the Standard Unsafe Building 
Abatement Code that was adopted by a munici- 
pality was reversed because a property owner’s 
right to be heard before the city could execute a 
demolition order satisfied the property owner’s 
right to due process. Manning v. City of Leba- 
non, 124 S.W.3d 562, 2003 Tenn. App. LEXIS 
476 (Tenn. Ct. App. 2003). 

State officials’ motion to dismiss the proce- 
dural due process claims brought by the gen- 
eral practice dentists after the state’s federally 
funded medical assistance program omitted 
coverage of orthodontic service except under 
limited circumstances was granted where the 
dentists had not identified a statutory or con- 
tractual right conferred by the state that sup- 
ported a legitimate claim by the dentists to be 
program providers; where federal law specifi- 
cally allows the state program to establish 
reasonable criteria in determining eligible pro- 
viders, suggesting that recipients of federal 
benefits have no entitlement to them; and 
where the dentists’ loss of income was only 
incidental to the state program and the enroll- 
ees’ orthodontic needs. As a result, the dentists 
had no due process right to a hearing before the 
dental carve-out was instituted. Latimer v. 
Robinson, 338 F. Supp. 2d 841, 2004 U.S. Dist. 
LEXIS 20867 (M.D. Tenn. 2004), affd, — F.3d 
—, 2005 U.S. App. LEXIS 12265 (6th Cir. Tenn. 
2005). 

Administrative agency cannot unilaterally 
reduce a child support recipient’s support with- 
out, at least, pre-deprivation notice and the 
opportunity to be heard without violating the 
due process provisions of both the United 
States and Tennessee constitutions; therefore, 





Amend. 14, § 1 


the modification of court-ordered child support 
by the department of human services under 
former T.C.A. § 36-5-103(f) violated a mother’s 
due process rights under Tenn. Const. art. I, 
§ 8 and U.S. Const. amend. 14, because there 
was no pre-deprivation notice or opportunity to 
be heard. Ashley v. Jones, — S.W.3d —, 2005 
Tenn. App. LEXIS 529 (Tenn. Ct. App. Aug. 24, 
2005). 

If a prisoner’s access to the court is meaning- 
ful - and telephonic access has been deemed to 
be meaningful - the requirements of due pro- 
cess are satisfied, and the prisoner has no 
absolute right to be in attendance; thus, the 
father had meaningful access to court by way of 
his participation in the trial via telephone and 
there was no abuse of discretion in the trial 
court’s decision to proceed with the trial. In re 
S.M.N., — S.W.3d —, 2006 Tenn. App. LEXIS 
445 (Tenn. Ct. App. June 30, 2006). 


23. —Vagueness. 

The dangers in obscure laws, providing the 
rationale for the vagueness doctrine, are that 
such laws deny a person the opportunity to 
know what is prohibited so that he may act 
accordingly, allow arbitrary and discriminatory 
enforcement by the absence of explicit stan- 
dards, and create a chilling effect inhibiting 
legitimate constitutionally protected activities 
which border on the prohibited conduct; the 
first and third of these reasons disappear when 
the relevant standard is based on competency 
rather than conduct. State Dep’t of Human 
Servs. v. Ogle, 617 S.W.2d 652, 1980 Tenn. App. 
LEXIS 400 (Tenn. Ct. App. 1980). 

The two doctrines of vagueness and over- 
breadth are distinct in that an overbroad stat- 
ute may be clear and precise in penalizing 
protected activity, while an unconstitutionally 
vague statute need not even reach protected 
activity. United States v. McKinnon Bridge Co., 
514 F. Supp. 546, 1981 U.S. Dist. LEXIS 9580 
(M.D. Tenn. 1981). 

A statute is void for vagueness if it fails to 
give persons of common intelligence fair notice 
of the persons covered and the conduct pro- 
scribed. United States v. McKinnon Bridge Co., 
514 F. Supp. 546, 1981 U.S. Dist. LEXIS 9580 
(M.D. Tenn. 1981). 

A statute is overbroad if its sweep has a 
chilling effect on constitutionally protected con- 
duct, even though the statute does not directly 
forbid protected activity. United States v. 
McKinnon Bridge Co., 514 F. Supp. 546, 1981 
U.S. Dist. LEXIS 9580 (M.D. Tenn. 1981). 

A litigant raising a vagueness challenge must 
show that the statute in question is vague as 
applied to his own conduct, without regard to 
its potentially vague application in other cir- 
cumstances. United States v. McKinnon Bridge 
Co., 514 F. Supp. 546, 1981 U.S. Dist. LEXIS 
9580 (M.D. Tenn. 1981). 

A litigant may make a successful overbreadth 
challenge even when his conduct is clearly not 
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protected by the constitution and could be the 
subject of a narrowly drawn criminal statute. 
United States v. McKinnon Bridge Co., 514 F. 
Supp. 546, 1981 U.S. Dist. LEXIS 9580 (M.D. 
Tenn. 1981). 

A statute is not vulnerable to an overbreadth 
challenge simply because unconstitutional ap- 
plications can be imagined. United States v. 
McKinnon Bridge Co., 514 F. Supp. 546, 1981 
U.S. Dist. LEXIS 9580 (M.D. Tenn. 1981). 

When a statute regulates economic conduct, 
its overbreadth must be real as well as substan- 
tial when judged in relation to its plainly legiti- 
mate sweep. United States v. McKinnon Bridge 
Co., 514 F. Supp. 546, 1981 U.S. Dist. LEXIS 
9580 (M.D. Tenn. 1981). 

A noncriminal statute is not unconstitution- 
ally vague so as to deny due process of law 
where the statute is set out in terms that an 
ordinary person exercising ordinary common 
sense can sufficiently understand and comply. 
Big Fork Mining Co. v. Tennessee Water Qual- 
ity Control Bd., 620 S.W.2d 515, 1981 Tenn. 
App. LEXIS 609 (Tenn. Ct. App. 1981). 

A law is facially vague if its terms are so loose 
and obscure that they cannot be clearly applied 
in any context. Tolbert v. City of Memphis, 568 
F. Supp. 1285, 1983 U.S. Dist. LEXIS 16655 
(W.D. Tenn. 1983). 

Laws that are unconstitutionally vague fall 
because persons who must conform their con- 
duct to the law are entitled to fair notice of 
what is permitted and proscribed; fair notice 
protects those who might otherwise stray into 
the regulated area, prescribes standards for 
law enforcement officers, and preserves legiti- 
mate activity against the chill that flows from a 
law of uncertain scope. Tolbert v. City of Mem- 
phis, 568 F. Supp. 1285, 1983 U.S. Dist. LEXIS 
16655 (W.D. Tenn. 1983). 

The terms of a penal statute must be suffi- 
ciently explicit to inform those who are subject 
to it what conduct on their part will render 
them liable to its penalties; and a statute which 
either forbids or requires the doing of an act in 
terms so vague that men of common intelli- 
gence must necessarily guess at its meaning 
and differ as to its application violates the first 
essential of due process of law. Black v. Livesay, 
714 F. Supp. 878, 1988 U.S. Dist. LEXIS 16401 
(M.D. Tenn. 1988), affd without opinion, 872 
F.2d 1024, 1989 U.S. App. LEXIS 5087 (6th Cir. 
Tenn. 1989), affd, Black v. Livesay, 872 F.2d 
1024, 1989 U.S. App. LEXIS 5087 (6th Cir. 
Tenn. 1989). 

Due process under U.S. Const. amend. 14 
requires that laws regulating U.S. Const. 
amend. 1 activities must be sufficiently definite 
and certain so as not to be impermissibly 
vague. Ellwest Stereo Theater, Inc. v. Boner, 
718 F. Supp. 1553, 1989 U.S. Dist. LEXIS 9926 
(M.D. Tenn. 1989). 

The standard applied to determine vague- 
ness is whether the law requires the doing of an 
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act in terms so vague that men of common 
intelligence must guess at its meaning and 
differ as to its application. Ellwest Stereo The- 
ater, Inc. v. Boner, 718 F. Supp. 1553, 1989 U.S. 
Dist. LEXIS 9926 (M.D. Tenn. 1989). 

Ordinarily, a rule or regulation must be spe- 
cific enough that a reasonable person could 
understand the conduct that is prohibited. EI- 
Amin y. Tirey, 817 F. Supp. 694, 1993 U.S. Dist. 
LEXIS 7621 (W.D. Tenn. 1993), affd, — F.3d —, 
1994 U.S. App. LEXIS 22118 (6th Cir. Tenn. 
Aug. 16, 1994). 

The provision of § 49-2-201 limiting the 
number of members of the county board of 
education is not unconstitutionally vague un- 
der the state or federal constitutions. County of 
Shelby v. McWherter, 9386 S.W.2d 923, 1996 
Tenn. App. LEXIS 340 (Tenn. Ct. App. 1996). 

The void-for-vagueness doctrine requires 
that a penal statute define the criminal offense 
with sufficient definitiveness that ordinary 
people can understand what conduct is prohib- 
ited and in a manner that does not encourage 
arbitrary and discriminatory enforcement. 
Vandergriff v. City of Chattanooga, 44 F. Supp. 
2d 927, 1998 U.S. Dist. LEXIS 22102 (E.D. 
Tenn. 1998), affd, 182 F.3d 918, 1999 U.S. App. 
LEXIS 24525 (6th Cir. Tenn. 1999). 

A court can find a statute unconstitutionally 
vague on its face only if the court concludes that 
it is capable of no valid application or if the law 
reaches a substantial amount of constitution- 
ally protected activity. Vandergriff v. City of 
Chattanooga, 44 F. Supp. 2d 927, 1998 U.S. 
Dist. LEXIS 22102 (E.D. Tenn. 1998), aff'd, 182 
F.3d 918, 1999 U.S. App. LEXIS 24525 (6th Cir. 
Tenn. 1999). 

The void for vagueness doctrine serves two 
primary goals: first, to ensure fair notice to the 
citizenry; second, to provide standards for en- 
forcement by police, judges and juries. Vander- 
griff v. City of Chattanooga, 44 F. Supp. 2d 927, 
1998 U.S. Dist. LEXIS 22102 (E.D. Tenn. 1998), 
affd, 182 F.3d 918, 1999 U.S. App. LEXIS 
24525 (6th Cir. Tenn. 1999). 

Generally, vagueness challenges to laws not 
threatening first amendment interests must be 
brought on an as-applied basis because a pre- 
application facial challenge is premature. Van- 
dergriff v. City of Chattanooga, 44 F. Supp. 2d 
927, 1998 U.S. Dist. LEXIS 22102 (E.D. Tenn. 
1998), affd, 182 F.3d 918, 1999 U.S. App. 
LEXIS 24525 (6th Cir. Tenn. 1999). 

Supreme court of Tennessee held that the 
definition of “adult bookstores” in Knoxville, 
Tenn., City Code § 16-468, was void for vague- 
ness because the city was unable to articulate 
any constitutionally-meaningful standards for 
the phrase “substantial or significant portion of 
its stock and trade” in the ordinance’s defini- 
tion of an adult bookstore. City of Knoxville v. 
Entm’t Res., LLC., 166 S.W.3d 650, 2005 Tenn. 
LEXIS 606 (Tenn. 2005), cert. denied, — U.S. 
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—, — S. Ct. —, — L. Ed. 2d —, 2005 U.S. 
LEXIS 9056, 74 U.S.L.W. 3334 (2005). 

Trial court erred when it enjoined adult book- 
store from operating and the bookstore, which 
was forced to close, was entitled to damages 
where the definition of “adult bookstores” in 
Knoxville, Tenn., City Code § 16-468, was void 
for vagueness because the city was unable to 
articulate any  constitutionally-meaningful 
standards for the phrase “substantial or signifi- 
cant portion of its stock and trade” in the 
ordinance’s definition of an adult bookstore. 
City of Knoxville v. Entm’t Res., LLC., 166 
S.W.3d 650, 2005 Tenn. LEXIS 606 (Tenn. 
2005), cert. denied, — U.S. —, —S. Ct. —, — L. 
Ed. 2d —, 2005 U.S. LEXIS 9056, 74 U.S.L.W. 
3334 (2005). 


24. —Notice. 

A statute, providing that where property is 
possessed by one person and rights therein are 
claimed by another, a court may, on notice, 
grant to the latter party the right to inspect and 
examine the property, is not a taking of prop- 
erty without due process of law. Montana Co. v. 
St. Louis Mining & Milling Co., 152 U.S. 160, 
14S. Ct. 506, 38 L. Ed. 398, 1894 U.S. LEXIS 
2106 (1894). 

If the owner of land is not known, a state may 
proceed directly against the land to enforce a 
lien for taxes, and a general notice to all per- 
sons having an interest in the land to appear 
and assert their claims is due process of law 
within the meaning of U.S. Const. amend. 14. 
Leigh v. Green, 193 U.S. 79, 24S. Ct. 390, 48 L. 
Ed. 628, 1904 U.S. LEXIS 983 (1904). 

Appointment of receiver for corporation with- 
out notice to it was held a denial of due process. 
Nottebaum v. Leckie, 31 F.2d 556, 1929 U.S. 
App. LEXIS 3499 (3d Cir. 1929), cert. denied, 
280 U.S. 558, 50 S. Ct. 17, 74 L. Ed. 618, 1929 
U.S. LEXIS 574 (1929), cert. denied, Guaranty 
Trust Co. v. Noxon Chemical Products Co., 280 
U.S. 558, 50S. Ct. 17, 74 L. Ed. 613, 1929 U.S. 
LEXIS 574 (1929). 

Notice and opportunity to be heard at some 
stage of the proceeding constitutes “due pro- 
cess.” De Pauw Univ. v. Brunk, 53 F.2d 647, 
1931 U.S. Dist. LEXIS 1804 (W.D. Mo. 1931), 
affd, 285 U.S. 527, 52S. Ct. 405, 76 L. Ed. 924, 
1932 U.S. LEXIS 465 (1932), affd, De Pauw 
University v. Brunk, 285 U.S. 527, 52 S. Ct. 
405, 76 L. Ed. 924, 1932 U.S. LEXIS 465 (1932). 

Entry of judgment on supersedeas bond 
against surety without notice, but with right of 
appeal, is not denial of due process. American 
Sur. Co. v. Baldwin, 287 U.S. 156, 53 S. Ct. 98, 
77 L. Ed. 231, 1932 U.S. LEXIS 11, 86 A.L.R. 
298 (1932). 

Where, in an action attaching real property, 
nonresident parties defendant were properly 
notified by publication but not otherwise noti- 
fied, although the plaintiffs knew, or through 
reasonable diligence could have discovered 
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their actual addresses, the notice was insuffi- 
cient, depriving the nonresident parties defen- 
dant of their property without due process of 
law under U.S. Const. amend. 14, and that the 
entire attachment action was void insofar as it 
affected their rights. Groves v. Witherspoon, 
379 F. Supp. 52, 1974 U.S. Dist. LEXIS 8982 
(E.D. Tenn. 1974), modified on other grounds, 
Groves v. Witherspoon, 399 F. Supp. 456, 1975 
U.S. Dist. LEXIS 12621 (E.D. Tenn. 1975). 

Where promissory notes bore the notation 
“Nashville, Tenn.” in their headings and specifi- 
cally stated on their face that they were pay- 
able in Nashville, but were executed and guar- 
anteed outside Tennessee, service of process on 
the nonresident makers and guarantors under 
the “long arm statute” in a suit by a holder in 
due course did not offend traditional notions of 
fair play and substantial justice and was not a 
denial of procedural due process of law under 
U.S. Const. amend. 14. Third Nat'l Bank v. 
Hardi—Gardens Supply of Ill., Inc., 380 F. 
Supp. 930, 1974 U.S. Dist. LEXIS 7626 (M.D. 
Tenn. 1974). 

Upon motion, supported by affidavit, trial 
judges may, in the exercise of sound discretion, 
order in lieu of publication, that the clerk mail 
a copy of the complaint and summons by return 
receipt registered mail to defendant’s last 
known address and post a copy of the summons 
at three public places in the county; that the 
clerk make an entry on the rule docket so 
showing, and note thereon and file with the 
record the document returned, and such a 
method of substitute service will satisfy both 
federal and state due process requirements. 
Dungan v. Dungan, 579 S.W.2d 183, 1979 Tenn. 
LEXIS 424 (Tenn. 1979). 

An elementary and fundamental require- 
ment of due process in any proceeding which is 
to be afforded finality is notice reasonably cal- 
culated, under all the circumstances, to apprise 
interested parties of the pendency of the action 
and afford them an opportunity to present their 
objections. Baggett v. Baggett, 541 S.W.2d 407, 
1976 Tenn. LEXIS 548 (Tenn. 1976). 

Due process does not require that a planning 
commission give notice to landowners who may 
be affected by a development before an actual 
plan for development has been submitted. West 
Meade Homeowners Ass’n v. WPMC, Inc., 788 
S.W.2d 365, 1989 Tenn. App. LEXIS 849 (Tenn. 
Ct. App. 1989), appeal denied, — S.W.2d —, 
1990 Tenn. LEXIS 473 (Tenn. 1990). 

Dismissed professor who received notice of 
the allegations supporting the charge against 
her in the documentation attached to the letter 
instituting termination proceedings, and was 
afforded the benefit of both an informal and 
formal hearing, in which further specific details 
of the allegations were developed, and had a de 
novo hearing in the chancery court pursuant to 
§ 49-8-304, received adequate notice of the 
charges against her and was not deprived of 
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due process. Phillips v. State Bd. of Regents, 
863 S.W.2d 45, 1993 Tenn. LEXIS 337 (Tenn. 
1993). 

There was no due process denial when the 
affected creditors had no expectation of formal 
notice because they knew of and consented to 
their omission from the debtor’s bankruptcy 
petition. Lucchesi v. Lucchesi, 181 B.R. 922, 
1995 Bankr. LEXIS 670 (Bankr. W.D. Tenn. 
1995). 

Where the department of safety had knowl- 
edge of petitioner’s possible proprietary inter- 
est in property confiscated in connection with a 
drug arrest, it was required to give notice to the 
petitioner of the seizure and possible forfeiture. 
Redd v. Tennessee Dep’t of Safety, 895 S.W.2d 
332, 1995 Tenn. LEXIS 53 (Tenn. 1995). 

A “reasonableness” standard is codified in the 
§ 21-1-203 requirement of diligent inquiry; 
taxing authorities are not required to under- 
take extraordinary efforts to discover the iden- 
tity and whereabouts of an interested party. 
Freeman v. City of Kingsport, 926 S.W.2d 247, 
1996 Tenn. App. LEXIS 24 (Tenn. Ct. App. 
1996). 

Trial court’s order suspending bail bond com- 
pany from writing bail bonds “as the result of 
actions (by the company) on Wednesday, April 
23, 1997” does not adequately apprise the com- 
pany of the charges to be met. State v. AAA 
Aaron’s Action Agency Bail Bonds Inc., 993 
S.W.2d 81, 1998 Tenn. Crim. App. LEXIS 1034 
(Tenn. Crim. App. 1998). 


25. —Service of Process. 

States may provide that if parties appear in a 
suit to contest the validity of process they shall 
enter a full appearance to the action. York v. 
Texas, 137 U.S. 15, 11 S. Ct. 9, 34 L. Ed. 604, 
1890 U.S. LEXIS 2057 (1890). 

Notice of legal proceedings need not be 
served personally in all cases to afford due 
process of law, but notice may be given by 
publication in certain cases. Jacob v. Roberts, 
223 U.S. 261, 32S. Ct. 303, 56 L. Ed. 429, 1912 
U.S. LEXIS 2231 (1912). 

Upholding a sale under a decree of foreclo- 
sure of a mortgage against claim that the owner 
was not served with process in foreclosure 
proceedings does not deprive her of her prop- 
erty without due process of law where the state 
had made provision for the service of process 
and the original party did all that the law 
required in the attempt to serve the process 
and the sheriff made return to the court, con- 
trary to the fact, that the service had been duly 
made. Miedreich v. Lauenstein, 232 U.S. 236, 
34 S. Ct. 309, 58 L. Ed. 584, 1914 U.S. LEXIS 
1397 (1914). 

Judgment against nonresident without ei- 
ther service of process or appearance is invalid; 
and the assertion of its invalidity is a federal 
right. Baker v. Baker, Eccles & Co., 242 U.S. 
394, 37 S. Ct. 152, 61 L. Ed. 386, 1917 U.S. 
LEXIS 2201 (1917). 
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An alimony judgment may be enforced out of 
a bank deposit in a local bank, where upon 
filing a suit, the court enjoined the bank from 
paying out the deposit, even though the hus- 
band was served only by publication. Penning- 
ton v. Fourth Nat'l Bank, 243 U.S. 269, 37S. Ct. 
282, 61 L. Ed. 713, 1917 U.S. LEXIS 2112, 
1917F L.R.A. 1159 (1917). 

Personal judgment against absent defendant 
by publication is void. McDonald v. Mabee, 243 
U.S. 90, 37S. Ct. 348, 61 L. Ed. 608, 1917 U.S. 
LEXIS 2096, 1917F L.R.A. 458 (1917). 

A state cannot, without disregarding the re- 
quirement of due process, give a conclusive 
effect to a prior judgment against one who is 
neither a party nor in privity with a party 
therein. Postal Tel. Cable Co. v. City of New- 
port, 247 U.S. 464, 38S. Ct. 566, 62 L. Ed. 1215, 
1918 U.S. LEXIS 1868 (1918). 

A statute requiring that a nonresident opera- 
tor of a motor vehicle, who has been involved in 
a collision or accident, shall actually receive 
and receipt for notice of service and copy of 
process served by delivery of copy thereof to 
registrar, while allowing for continuances to 
afford a reasonable time and opportunity for 
defense, is not a denial of due process of law. 
Hess v. Pawloski, 274 U.S. 352, 47S. Ct. 632, 71 
L. Ed. 1091, 1927 U.S. LEXIS 34 (1927); 
Wuchter v. Pizzutti, 276 U.S. 18, 48 S. Ct. 259, 
72 L. Ed. 446, 1928 U.S. LEXIS 59, 57 A.L.R. 
1230 (1928); Jones v. Paxton, 27 F.2d 364, 1928 
U.S. Dist. LEXIS 1310 (D. Minn. 1928). 

Service on commercial agent of railroad did 
not violate U.S. Const. amend. 14, where rail- 
road operated local line in the state. Ketch v. 
Atlantic Coast Line R.R., 51 F. Supp. 248, 1943 
U.S. Dist. LEXIS 2376 (E.D. Tenn. 1943). 

Judgment as against members of association 
based on decree against defendant in person 
and as representative of class did not violate 
due process clause, since no execution could be 
issued against member of the association not 
served by process. Barnes v. Fort, 181 Tenn. 
522, 181 S.W.2d 881, 1944 Tenn. LEXIS 273 
(1944), 

A judgment entered against a defendant who 
was not served deprived the party of the fun- 
damental right of due process. Hawley v. 
Lavelle, 602 S.W.2d 499, 1980 Tenn. App. 
LEXIS 364 (Tenn. Ct. App. 1980). 

The due process clause of U.S. Const. amend. 
14does not require the adoption of other, more 
expensive delivery methods, and the county’s 
practice of sending notice to lienholders of a tax 
sale by regular mail did not violate due process. 
The fact that the lienholder did not receive the 
notice did not nullify the efficacy of the use of 
regular mail, and the trial court erred in find- 
ing that due process required certified mail. 
Ben. Tenn., Inc. v. Metro. Gov’t, — S.W.3d —, 
2006 Tenn. App. LEXIS 164 (Tenn. Ct. App. 
Mar. 8, 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 811 (Tenn. Sept. 5, 2006). 
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26. —Statutes of Limitation. 

An injury in the nature of a tort which occurs 
after a specified limitation period, such as the 
discovery of cancer, does not give rise to due 
process protection. Mathis v. Eli Lilly & Co., 
719 F.2d 134, 1983 U.S. App. LEXIS 16203 (6th 
Cir. 1983). 

Products Liability Act provisions in § 29-28- 
103 barring actions against manufacturers or 
sellers after 10 years from purchase do not deny 
injured persons equal protection because there 
is a reasonable relation between the statutory 
classification and the statutory objective, 
namely, relieving manufacturers and sellers 
from indefinite liability and helping stem the 
increasing costs of products liability insurance. 
Stutts v. Ford Motor Co., 574 F. Supp. 100, 1983 
U.S. Dist. LEXIS 12082 (M.D. Tenn. 1983). — 

Statute of limitations prohibiting action 
against manufacturer or seller of drug within 
10 years of purchase did not violate either 
appellant’s due process rights or public policy 
where an action was brought by appellant, who 
was exposed to diethylstilbestrol (DES), a can- 
cer causing substance, as a fetus when her 
mother purchased it during pregnancy, yet the 
cancer did not appear until 25 years later. 
Mathis v. Eli Lilly & Co., 719 F.2d 134, 1983 
U.S. App. LEXIS 16203 (6th Cir. 1983). 

Tennessee’s products liability statute, § 29- 
28-103, is constitutional. Kochins v. Linden- 
Alimak, Inc., 799 F.2d 1128, 1986 U.S. App. 
LEXIS 29254 (6th Cir. 1986). 

The three-year statute of limitations for post- 
conviction release petitions contained in § 40- 
30-102 (repealed; see now § 40-30-202) com- 
plies with the due process requirements of the 
U.S. and Tennessee constitutions. Burford v. 
State, 845 S.W.2d 204, 1992 Tenn. LEXIS 699 
(Tenn. 1992). 

In applying the rule that, in certain circum- 
stances, due process prohibits strict application 
of the post-conviction statute of limitations, 
courts should utilize a three-step process: (1) 
Determine when the limitations period would 
normally have begun to run; (2) Determine 
whether the grounds for relief actually arose 
after the limitations period would normally 
have commenced; and (3) If the grounds are 
“later arising,” determine if, under the facts of 
the case, strict application of the limitations 
period would effectively deny the petitioner a 
reasonable opportunity to present the claim. 
Sands v. State, 903 S.W.2d 297, 1995 Tenn. 
LEXIS 331 (Tenn. 1995). 

Application of statute of limitations was not 
unconstitutional denial of due process where 
later arising issue was ruled on months before 
statute of limitations had commenced in case 
under consideration. Donehue v. State, 963 
S.W.2d 766, 1997 Tenn. Crim. App. LEXIS 1052 
(Tenn. Crim. App. 1997). 

Tolling of the ten-day period for appeal from 
the general sessions court to the circuit court 
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was not constitutionally required where the 
owner simply mistakenly presumed that the 
ten-day period for appeal to the circuit court 
would be tolled by the filing of his petition to 
rehear in general sessions court; due process 
did not require a tolling of the ten-day period 
for appeal. Jackson Energy Auth. v. Diamond, 
181 S.W.3d 735, 2005 Tenn. App. LEXIS 22 
(Tenn. Ct. App. 2005), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 700 (Tenn. Aug. 22, 
2005). 


27. —Continuance. 

Where defendants filed their compulsory 
counter complaint more than one year after the 
suit originated, and then, five days before the 
date of trial, defendants sought their third 
continuance, such extreme circumstances am- 
ply justified the discretionary decision to deny 
further delay in the disposition of the long- 
standing and often delayed judicial proceeding, 
and constituted no denial of due process. Turtle 
Creek Apts. v. Polk, 958 S.W.2d 789, 1997 Tenn. 
App. LEXIS 430 (Tenn. Ct. App. 1997). 


28. —Postdeprivation Remedy. 

Whether postdeprivation remedies provide 
constitutionally adequate recourse, will turn on 
whether predeprivation procedural safeguards 
could address the risk of deprivations of the 
kind alleged. Doe v. Sullivan County, 956 F.2d 
545, 1992 U.S. App. LEXIS 1685 (6th Cir. 
1992), cert. denied, 506 U.S. 864, 113 S. Ct. 187, 
121 L. Ed. 2d 131, 1992 U.S. LEXIS 5302 
(1992), cert. denied, Sullivan County v. Doe, 
506 U.S. 864, 113 S. Ct. 187, 121 L. Ed. 2d 131, 
1992 U.S. LEXIS 5302 (1992). 

Where private landfill owners and operators 
are denied equal protection under statute, it is 
appropriate for courts to sever that section 
from statute and uphold constitutionality of 
remainder. Profill Dev., Inc. v. Dills, 960 S.W.2d 
17, 1997 Tenn. App. LEXIS 288 (Tenn. Ct. App. 
1997). 

Summary judgment dismissing § 1983 claim 
based on a violation of right to procedural due 
process was granted where claimant failed to 
prove that available post deprivation remedies 
were inadequate. Lowery v. Faires, 57 F. Supp. 
2d 483, 1998 U.S. Dist. LEXIS 22594 (E.D. 
Tenn. 1998). 


29. —Aliens. 

The due process rights of aliens are ex- 
tremely low and the long-term or indefinite 
detention of an excludable alien does not raise a 
constitutional issue. Luiz v. Luttrell, 46 F. 
Supp. 2d 754, 1999 U.S. Dist. LEXIS 11506 
(W.D. Tenn. 1999). 


30. —Confidentiality Privileges. 

Abrogation of the counselor privilege in child 
sexual abuse cases does not contravene due 
process under either the federal or state consti- 
tutions. State v. Smith, 933 S.W.2d 450, 1996 
Tenn. LEXIS 836 (Tenn. 1996). 
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31. —Driving Under Influence. 

Driver’s due process guarantees provided for 
by U.S. Const. amends. 5 and 14, and Tenn. 
Const. art. I, § 8 were not violated by having a 
Tennessee highway patrolman conduct a driver 
license suspension hearing pursuant to § 55- 
10-406 to determine if the driver refused to 
take a breath-alcohol test after being placed 
under arrest for driving under the influence. 
Hookanson v. Jones, 757 S.W.2d 347, 1988 
Tenn. App. LEXIS 392 (Tenn. Ct. App. 1988). 

Defendant arrested for driving under the 
influence was denied due process when he was 
not allowed to have his personal physician 
come to the jail and obtain an additional 
sample of blood for an independent test. State v. 
Livesay, 941 S.W.2d 63, 1996 Tenn. Crim. App. 
LEXIS 174 (Tenn. Crim. App. 1996). 

The .08 percent presumption of intoxication 
in T.C.A. § 55-10-408(b), which is lower than 
the .10 percent presumption applied in first- 
offense DUI cases, is rationally related to the 
state’s legitimate interest in deterring repeat 
DUI offenders and does not violate the equal 
protection provisions of U.S. Const. amend. 14 
or the Tennessee constitution. State v. Robin- 
son, 29 S.W.3d 476, 2000 Tenn. LEXIS 583 
(Tenn. 2000). 


32. Forfeiture. 

Seizure and destruction of unwholesome 
food, without notice or a hearing, is not a denial 
of due process of law. North American Cold 
Storage Co. v. Chicago, 211 U.S. 306, 29 S. Ct. 
101, 53 L. Ed. 195, 1908 U.S. LEXIS 1546 
(1908). 

Forfeiture of a vehicle owned by one who 
entrusted it to the possession of another who 
used it in the unlawful transportation of intoxi- 
cating liquors was held not a denial of due 
process of law. Van Oster v. Kansas, 272 U.S. 
465, 47 S. Ct. 133, 71 L. Ed. 354, 1926 US. 
LEXIS 15, 47 A.L.R. 1044 (1926). 

Summary destruction of slot machines when 
used as gambling devices may be authorized by 
statute. Durant v. Bennett, 54 F.2d 634, 1931 
U.S. Dist. LEXIS 1889 (W.D.S.C. 1931). 

The forfeiture of property used in violation of 
a forfeiture statute does not violate the United 
States constitution, regardless of the innocence 
of the claimant. First Tenn. Bank Nat’! Ass’n v. 
Jones, 732 S.W.2d 281, 1987 Tenn. App. LEXIS 
3168 (Tenn. Ct. App. 1987). 

Forfeiture proceedings did not violate claim- 
ant’s due process because they were presided 
over by the commissioner of safety since nei- 
ther the commissioner nor his department 
could have benefited from the proceeding. 
Jones v. Greene, 946 S.W.2d 817, 1996 Tenn. 
App. LEXIS 772 (Tenn. Ct. App. 1996). 

A 41-month delay between the seizure of 
property and the forfeiture hearing caused by 
protracted litigation over claimant’s right to 
the property did not violate his due process 
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rights. Jones v. Greene, 946 S.W.2d 817, 1996 
Tenn. App. LEXIS 772 (Tenn. Ct. App. 1996). 


33. —Name Clearing Hearing. 

In order to establish that a plaintiff has been 
deprived of a liberty interest entitling the 
plaintiff to a name clearing hearing, five ele- 
ments must be satisfied: (1) The stigmatizing 
statements must be made in conjunction with 
the plaintiffs termination from employment; 
(2) The employer must not have alleged merely 
improper or inadequate performance, incompe- 
tence, neglect of duty or malfeasance; (3) The 
stigmatizing statements or charges must be 
made public; (4) The plaintiff must claim that 
the charges made against the plaintiff were 
false; and (5) The public dissemination must 
have been voluntary. Brown v. City of Niota, 
214 F.3d 718, 2000 FED App. 180P, 2000 U.S. 
App. LEXIS 11953 (6th Cir. 2000). 


34. —Subdivision of Real Property. 
There was no substantive due process prop- 
erty interest in a zoning administrator’s erro- 
neous interpretation of a state law regarding 
subdivision of real property; such a right could 
not be derived from an independent source 
because state law, the very independent source 
involved, required the property owner to obtain 
approval of any subdivision. Thompson v. De- 
partment of Codes Admin., 20 S.W.3d 654, 1999 
Tenn. App. LEXIS 599 (Tenn. Ct. App. 1999), 
rehearing denied, — S.W.3d —, 1999 Tenn. 
App. LEXIS 807 (Tenn. Ct. App. Dec. 3, 1999). 


35. Equal Protection. 

U.S. Const. amend. 14 prohibits the states 
from denying to any person within their juris- 
diction the equal protection of the laws, but 
adds nothing to the rights of one citizen as 
against another. United States v. Cruikshank, 
92 U.S. 542, 23 L. Ed. 588, 1875 U.S. LEXIS 
1794 (1875). 

If all persons are treated alike under the law 
and under the same circumstances, no person 
can be said to be deprived of equal protection of 
the laws. In re Converse, 137 U.S. 624, 11S. Ct. 
191, 34 L. Ed. 796, 1891 U.S. LEXIS 2050 
(1891); Caldwell v. Texas, 137 U.S. 692, 11 S. 
Ct. 224, 34 L. Ed. 816, 1891 U.S. LEXIS 2059 
(1891); Leeper v. Texas, 139 U.S. 462, 11 S. Ct. 
577, 35 L. Ed. 225, 1891 U.S. LEXIS 2397 (U.S. 
Mar. 30, 1891). 

When the laws operate upon all alike, and do 
not subject an individual to an arbitrary exer- 
cise of the powers of government, the equal 
protection of the laws is secured. Duncan v. 
Missouri, 152 U.S. 377, 14S. Ct. 570, 38 L. Ed. 
485, 1894 U.S. LEXIS 2127 (1894); Field v. 
Barber Asphalt Paving Co., 194 U.S. 618, 24S. 
Ct. 784, 48 L. Ed. 1142, 1904 U.S. LEXIS 798 
(1904). 

What constitutes a denial of the equal pro- 
tection of the law depends, in a large measure, 
upon what rights have been conferred, or pro- 
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tection extended, under the constitution and 
laws of the particular state in which the ques- 
tion arises. Nashville, C. & St. L. R. Co. v. 
Taylor, 86 F. 168, 1898 U.S. App. LEXIS 2262 
(M.D. Tenn. 1898), modified, 88 F. 350, 1898 
U.S. App. LEXIS 2089 (6th Cir. 1898), modified, 
Taylor v. Louisville & N. R. Co., 88 F. 350, 1898 
U.S. App. LEXIS 2089 (6th Cir. 1898), cert. 
denied, 172 U.S. 647, 19 S. Ct. 887, 43 L. Ed. 
1182, 1898 U.S. LEXIS 2318 (1898), appeal 
dismissed, 20 S. Ct. 1022, 44 L. Ed. 1219 (U.S. 
1899), cert. denied, Taylor v. Louisville & N. R. 
Co., 172 U.S. 647, 19 S. Ct. 887, 43 L. Ed. 1182, 
1898 U.S. LEXIS 2318 (1898). 

The exemption of designated persons from 
the operation of statutes does not deprive per- 
sons of the equal protection of the laws. Minne- 
sota Iron Co. v. Kline, 199 U.S. 593, 26 S. Ct. 
159, 50 L. Ed. 322, 1905 U.S. LEXIS 976 (1905). 

“Equal protection of the laws” requires only 
that the same means and methods be employed 
impartially to the constituents of each class, so 
that the law shall operate equally and uni- 
formly upon all persons in similar circum- 
stances. Camden Fire Ins. Ass’n v. Haston, 153 
Tenn. 675, 284 S.W. 905, 1925 Tenn. LEXIS 53 
(1925). 

Practical equality is “constitutional equality.” 
Continental Baking Co. v. Woodring, 55 F.2d 
347, 1931 U.S. Dist. LEXIS 1944 (D. Kan. 
1931), affd, 286 U.S. 352, 52 S. Ct. 595, 76 L. 
Ed. 1155, 1932 U.S. LEXIS 819, 81 A.L.R. 1402 
(1932), affd, Continental Baking Co. v. Woo- 
dring, 286 U.S. 352, 52 S. Ct. 595, 76 L. Ed. 
1155, 1932 U.S. LEXIS 819, 81 A.L.R. 1402 
(1932). 

In order to support a claim of discrimination 
under the equal protection clause of U.S. Const. 
amend. 14, there must be something that 
amounts to an intention or equivalent purpose 
to disregard the fundamental principle of uni- 
formity. Nashville, C. & S. L. Ry. v. Browning, 
176 Tenn. 245, 140 S.W.2d 781, 1939 Tenn. 
LEXIS 121, affd, 310 U.S. 362, 60S. Ct. 968, 84 
L. Ed. 1254, 1940 U.S. LEXIS 593 (May 20, 
1940), affd, Nashville, C. & S. L. Railway v. 
Browning, 310 U.S. 362, 60S. Ct. 968, 84 L. Ed. 
1254, 1940 U.S. LEXIS 593 (May 20, 1940). 

The phrase “equal protection” requires that 
all persons shall be treated alike under like 
circumstances and conditions, both as to privi- 
leges conferred and as to liabilities imposed. 
Mascari v. International Bhd. of Teamsters, 
Local 667, 187 Tenn. 345, 215 S.W.2d 779, 1948 
Tenn. LEXIS 434 (1948), cert. dismissed, Inter- 
national Brotherhood, T. C. W. & H. v. Mascari, 
335 U.S. 907, 69S. Ct. 410, 93 L. Ed. 440, 1949 
U.S. LEXIS 3035 (1949). 

Durational residence requirements limiting 
the right to vote are in violation of the equal 
protection clause of the United States constitu- 
tion. Dunn v. Blumstein, 405 U.S. 330, 92 S. Ct. 
995, 31 L. Ed. 2d 274, 1972 U.S. LEXIS 75 
(1972). 
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U.S. Const. amend. 14 does not require abso- 
lute equality or precisely equal advantages. 
Genesco, Inc. v. Woods, 578 S.W.2d 639, 1979 
Tenn. LEXIS 419 (Tenn. 1979). 

The phrase “equal protection,” as used in 
U.S. Const. amend. 14, requires that all per- 
sons and entities shall be treated the same 
under like circumstances and conditions, both 
as to privileges conferred and liabilities in- 
curred. Genesco, Inc. v. Woods, 578 S.W.2d 639, 
1979 Tenn. LEXIS 419 (Tenn. 1979). 

Private Acts 1949, ch. 640, which taxed all 
residents of the county for the care of county 
roads did not violate the equal protection clause 
on ground the tax was levied on residents of 
cities within the county but the funds were not 
used for the care of city streets. City of Green- 
field v. Butts, 582 S.W.2d 80, 1979 Tenn. App. 
LEXIS 308 (Tenn. Ct. App. 1979). 

The approach to fifth amendment equal pro- 
tection claims is the same as that to equal 
protection claims under U.S. Const. amend. 14. 
Netherton v. Netherton, 2 B.R. 50, 1979 Bankr. 
LEXIS 671 (Bankr. M.D. Tenn. 1979). 

Section 36-2-106, insofar as it provided that 
an alleged father shall not be compelled to give 
evidence in a bastardy proceeding, violated the 
equal protection clause of U.S. Const. amend. 
14; the law of the land provision of Tenn. Const. 
art. I, § 8 and the privileges, immunities and 
exemptions of Tenn. Const. art. XI, § 8. Tennes- 
see Dep’t of Human Services v. Vaughn, 595 
S.W.2d 62, 1980 Tenn. LEXIS 417 (Tenn. 1980). 

Section 28-3-104 provides the applicable 
limitations period for the type of constitutional 
claim based on the equal protection clause of 
U.S. Const. amend. 14. Wright v. Tennessee, 
628 F.2d 949, 1980 U.S. App. LEXIS 14972 (6th 
Cir. Tenn. 1980). 

U.S. Const. amend. 14 recognizes a distinc- 
tion between reasonable and unreasonable 
classifications. Browder v. Tipton, 630 F.2d 
1149, 1980 U.S. App. LEXIS 13580 (6th Cir. 
1980). 

Equal protection under U.S. Const. amend. 
14 requires varying degrees of equality depend- 
ing, inter alia, upon the particular class or type 
of right that is affected. Browder v. Tipton, 630 
F.2d 1149, 1980 U.S. App. LEXIS 13580 (6th 
Cir. 1980). 

Provisions of former § 2-6-102 expressly pro- 
hibiting incarcerated persons from utilizing the 
absentee ballot denied those incarcerated per- 
sons who had not been convicted of an infamous 
crime and who were otherwise entitled to vote 
equal protection of the laws guaranteed by U.S. 
Const. amend. 14. Tate v. Collins, 496 F. Supp. 
205, 1980 U.S. Dist. LEXIS 13354 (W.D. Tenn. 
1980); Tate v. Collins, 622 F. Supp. 1409 (W.D. 
Tenn. 1985). 

Under traditional equal protection analysis, 
a legislative classification must be sustained if 
the classification itself is rationally related to a 
legitimate governmental interest. Disney v. 
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Knoxville’s Community Dev. Corp., 508 F. 
Supp. 68, 1980 U.S. Dist. LEXIS 16251 (E.D. 
Tenn. 1980). 

Strict scrutiny is applied to statutes which 
affect fundamental rights in an equal protec- 
tion challenge. Memphis Publishing Co. v. 
Leech, 539 F. Supp. 405, 1982 U.S. Dist. LEXIS 
12558 (W.D. Tenn. 1982). 

A fundamental right is involved where it is 
explicitly or implicitly guaranteed by the con- 
stitution. Memphis Publishing Co. v. Leech, 539 
F. Supp. 405, 1982 U.S. Dist. LEXIS 12558 
(W.D. Tenn. 1982). 

To withstand strict judicial scrutiny, a law 
must be drawn with precision and represent 
the least drastic means of achieving a compel- 
ling state objective. Memphis Publishing Co. v. 
Leech, 539 F. Supp. 405, 1982 U.S. Dist. LEXIS 
12558 (W.D. Tenn. 1982). 

By denying the request and automatically 
converting a fine to imprisonment, without con- 
sideration of alternative means of punishment, 
the court violated appellant’s rights under the 
equal protection clause of U.S. Const. amend. 
14. State v. Coleman, 675 S.W.2d 206, 1984 
Tenn. Crim. App. LEXIS 2812 (Tenn. Crim. 
App. 1984). 

The distinction drawn for homestead exemp- 
tion purposes between leasehold estates of 
more than two years and those of less than two 
years is reasonable, not arbitrary, bears a ra- 
tional relationship to a legitimate state objec- 
tive and does not violate the debtors’ right to 
the equal protection of the laws guaranteed by 
U.S. Const. amend. 14. In re Phillips, 60 B.R. 
166, 1986 B.R. LEXIS 6383 (Bankr. E.D. Tenn. 
1986). 

Voluntary affirmative action plan and its 
priority posting provision, which differed from 
a seniority system incorporated in a memoran- 
dum of understanding, was legally permissible 
under federal law. Jones v. Memphis Light, Gas 
& Water Div., 642 F. Supp. 644, 1986 US. Dist. 
LEXIS 22066 (W.D. Tenn. 1986). 

A city is not prevented by U.S. Const. amend. 
1, nor by the equal protection clause of U.S. 
Const. amend. 14 from classifying and regulat- 
ing adult-oriented establishments differently 
from other places of entertainment. Broadway 
Books, Inc. v. Roberts, 642 F. Supp. 486, 1986 
U.S. Dist. LEXIS 24367 (E.D. Tenn. 1986). 

Board of adjustment’s denial application for a 
certificate of use and occupancy to transitional 
home was an arbitrary and capricious decision 
premised upon an arbitrary classification of the 
home as a pre-release center and violated due 
process and equal protection clauses. Bannum, 
Inc. v. City of Memphis, 666 F. Supp. 1091, 1986 
U.S. Dist. LEXIS 23479 (W.D. Tenn. 1986). 

The exemption of nonbusiness tangible prop- 
erty from tax is not violative of the equal 
protection clause. Sherwood Co. v. Clary, 734 
S.W.2d 318, 1987 Tenn. LEXIS 1068 (Tenn. 
1987). 
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The limiting of the application of the Health 
Club Bond Act to for-profit corporations is not 
arbitrary or discriminatory and is not violative 
of the equal protection guaranteed by the fed- 
eral or state constitutions. State v. Southern 
Fitness & Health, Inc., 743 S.W.2d 160, 1987 
Tenn. LEXIS 1083 (Tenn. 1987). 

The application of U.S. Const. amend. 14, § 1 
to a firm that performs retainer-based execu- 
tive search and outplacement counseling does 
not violate constitutional rights to equal protec- 
tion. State Personnel Recruiting Servs. Bd. v. 
Horne, 732 S.W.2d 289, 1987 Tenn. App. LEXIS 
3175 (Tenn. Ct. App. 1987). 

The exercise of peremptory challenges by the 
state for purely racial reasons violates the 
equal protection clause. State v. Bell, 745 
S.W.2d 858, 1988 Tenn. LEXIS 24 (Tenn. 1988), 
cert. denied, Bell v. Tennessee, 489 U.S. 1091, 
109 S. Ct. 1560, 103 L. Ed. 2d 862, 1989 U.S. 
LEXIS 1560 (1989). 

The equal protection clause of U.S. Const. 
amend. 14, as well as the declaration of rights 
established by Tenn. Const. art. I, § 9 will not 
tolerate the exclusion of any individual racial 
group from jury service on that account, or on 
the false assumption that members of its race 
as a group are not qualified to serve as jurors. 
State v. Bell, 745 S.W.2d 858, 1988 Tenn. 
LEXIS 24 (Tenn. 1988), cert. denied, Bell v. 
Tennessee, 489 U.S. 1091, 109 S. Ct. 1560, 103 
L. Ed. 2d 862, 1989 U.S. LEXIS 1560 (1989). 

State’s compliance with a federal statute and 
federal regulations granting preferential treat- 
ment to disadvantaged business enterprises, as 
applied by the Tennessee department of trans- 
portation in awarding federal-aid contracts for 
highway construction, was not unconstitutional 
as congress has the power under U.S. Const. 
amend. 14 to initiate such a scheme. Tennessee 
Asphalt Co. v. Farris, 942 F.2d 969, 1991 U.S. 
App. LEXIS 19462 (6th Cir. 1991). 

The one-year residency requirement of T.C.A. 
§ 6-54-114(a) does not violate the equal protec- 
tion clause of U.S. Const. amend. 14. Civil 
Service Merit Bd. v. Burson, 816 S.W.2d 725, 
1991 Tenn. LEXIS 386 (Tenn. 1991). 

The equal protection clause of U.S. Const. 
amend. 14 did not require the city of Nashville 
to conduct new elections for 35 local legislators 
before their four-year terms expire in 1995, 
where apportionment of their districts was 
based on the 1980 census figures rather than 
the 1990 census figures. French v. Boner, 963 
F.2d 890, 1992 U.S. App. LEXIS 9946 (6th 
Cir.Tenn. 1992), rehearing denied, — F. 2d —, 
1992 U.S. App. LEXIS 13462 (6th Cir. June 9, 
1992), cert. denied, 506 U.S. 954, 113 S. Ct. 411, 
121 L. Ed. 2d 335, 1992 U.S. LEXIS 6840 
(1992), cert. denied, French v. Metropolitan 
Gov't, 506 U.S. 954, 113 S. Ct. 411, 121 L. Ed. 
2d 335, 1992 U.S. LEXIS 6840 (1992). 

The Optometry Law, found in title 63 ch. 8, 
makes no distinction between members of the 
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class of individuals known as optometrists, and 
does not violate the due process and equal 
protection clauses of U.S. Const. amend. 14. 
State v. Sowder, 826 S.W.2d 924, 1991 Tenn. 
Crim. App. LEXIS 798 (Tenn. Crim. App. 1991), 
cert. denied, 510 U.S. 883, 1148S. Ct. 229, 126 L. 
Ed. 2d 184, 1993 U.S. LEXIS 5939 (1993), cert. 
denied, Sowder v. Tennessee, 510 U.S. 883, 114 
S. Ct. 229, 126 L. Ed. 2d 184, 1993 U.S. LEXIS 
5939 (1993). 

The statute of repose in § 29-28-103(a) does 
not violate the equal protection guarantees of 
the United States constitution and the Tennes- 
see constitution. Spence v. Miles Lab., Inc., 810 
F. Supp. 952, 1992 U.S. Dist. LEXIS 20664 
(E.D. Tenn. 1992), affd, 37 F.3d 1185, 1994 FED 
App. 352P, 1994 U.S. App. LEXIS 29071 (6th 
Cir. 1994). 

The exemption for asbestos-related injuries 
from the products liability statute of repose, 
but not for other long-term continuing type 
injuries such as becoming infected with HIV 
from contaminated blood products, does not 
violate equal protection requirements. Spence 
v. Miles Lab., Inc., 810 F. Supp. 952, 1992 U.S. 
Dist. LEXIS 20664 (E.D. Tenn. 1992), affd, 37 
F.3d 1185, 1994 FED App. 352P, 1994 U.S. App. 
LEXIS 29071 (6th Cir. 1994). 

Imposition of life term under former habitual 
criminal statute for recidivist forger did not 
violate defendant’s equal protection rights un- 
der the state or federal constitutions. State v. 
Russell, 866 S.W.2d 578, 1991 Tenn. Crim. App. 
LEXIS 887 (Tenn. Crim. App. 1991). 

The work release statute is unconstitutional 
because the provision limiting to three counties 
the applicability of the statute was an uncon- 
stitutional classification under the equal pro- 
tection guarantees of both the federal and state 
constitutions, and because it was not clear that 
the legislature would have enacted the statute 
with the unconstitutional provision omitted, 
the doctrine of elision did not apply. State v. 
Tester, 879 S.W.2d 823, 1994 Tenn. LEXIS 172 
(Tenn. 1994). 

Where no fundamental right is at stake, the 
equal protection clause requires only that the 
classification rationally further a legitimate 
governmental interest. Vandergriff v. City of 
Chattanooga, 44 F. Supp. 2d 927, 1998 U.S. 
Dist. LEXIS 22102 (E.D. Tenn. 1998), aff'd, 182 
F.3d 918, 1999 U.S. App. LEXIS 24525 (6th Cir. 
Tenn. 1999). 

The classification of multiple housing units 
held by the owner for rental purposes as indus- 
trial or commercial property for taxation pur- 
poses does not violate the owner’s rights to 
equal protection in that such classification is 
based on the rational decision to treat owner- 
occupiers more favorably than owners of in- 
come-producing property. Castlewood, Inc. v. 
Anderson County, 969 S.W.2d 908, 1998 Tenn. 
LEXIS 295 (Tenn. 1998), cert. denied, 525 U.S. 
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949, 119S. Ct. 375, 142 L. Ed. 2d 310, 1998 U.S. 
LEXIS 6724 (1998). 

The statute denying standing to an alleged 
biological father seeking to establish paternity 
of a child born to a woman while she was 
married to another man does not violate the 
alleged father’s equal protection rights in that 
it does not affect a fundamental right or suspect 
class and is rationally based on the state’s 
interest in preserving the integrity of the fam- 
ily. Evans v. Steelman, 970 S.W.2d 481, 1998 
Tenn. LEXIS 179 (Tenn. 1998), rehearing de- 
nied, — S.W.2d —, 1998 Tenn. LEXIS 371 
(Tenn. June 22, 1998). 

Equal protection claim of plaintiff adult book- 
store did not implicate first amendment rights 
because plaintiff offered no evidence that the 
expressive content of live cabarets was differ- 
ent in any meaningful respect from that of 
adult bookstores subject to law imposing oper- 
ating-hour restrictions on adult-oriented estab- 
lishments; because the expressive content of 
the regulated live cabarets was virtually iden- 
tical to that of adult bookstores, the statute 
could not be said to discriminate against the 
expressive content of the bookstores and in 
favor of live cabarets. Richland Bookmart Inc. 
v. Nichols, 278 F.3d 570, 2002 FED App. 30P, 
2002 U.S. App. LEXIS 879 (6th Cir. Tenn. 
2002), rehearing denied, — F. 3d —, 2002 U.S. 
App. LEXIS 6473 (6th Cir. Mar. 28, 2002) , cert. 
denied, 537 U.S. 823, 123 S. Ct. 109, 154 L. Ed. 
2d 33, 2002 U.S. LEXIS 6031 (2002). 

Plaintiff retail optical outlets offered no au- 
thority in support of their argument that a 
statute prohibiting retail optical stores from 
leasing space and equipment inside their stores 
to licensed optometrists could be invalidated 
under the equal protection clause based upon 
evidence that the statute was passed for a 
protectionist purpose and, in any event, their 
evidence of discriminatory motive was weak at 
best; moreover, defendants cited legislative his- 
tory indicating that the T.C.A. § 63-8-113(c)(6) 
was intended to apply to in-state retail stores 
leasing space to onsite optometrists as well as 
out-of-state retail stores leasing space to onsite 
optometrists and thus, the provision did not 
violate the equal protection clause. LensCraft- 
ers, Inc. v. Wadley, 248 F. Supp. 2d 705, 2003 
U.S. Dist. LEXIS 3613 (M.D. Tenn. 2003). 

Child support guidelines did not violate the 
equal protection clauses of the state and federal 
constitutions just because they looked to the 
obligor’s income to determine the proper calcu- 
lation, as the guidelines allow for deviation 
from the calculation if it is in the best interest 
of the child. Gallaher v. Elam, 104 S.W.3d 455, 
2003 Tenn. LEXIS 337 (Tenn. 2003). 

Where neither fundamental rights nor sus- 
pect classifications were at issue, rational basis 
scrutiny applied, and the Legislature could 
have had any number of rational bases for the 
differential treatment of minority tolling in the 
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area of medical malpractice; state supreme 
courts were not constrained from prospectively 
applying new interpretations of state statutes 
by anything contained in the constitution of the 
United States, such that the retrospective ap- 
plication of the rule to the doctor had no merit. 
Calaway ex rel. Calaway v. Schucker, 193 
S.W.3d 509, 2005 Tenn. LEXIS 1061 (Tenn. 
2005), rehearing denied, 193 S.W.3d 509, 2006 
Tenn. LEXIS 307. 

Franchise tax credit under T.C.A. § 56-4- 
217(b) did not apply to the taxpayer as a 
workers’ compensation self-insurer because 
§ 56-4-217(b) was added at the same time and 
in conjunction with § 56-4-217(c), which re- 
stricted its application to “insurance compa- 
nies” as defined in T.C.A. § 56-1-102(2); there- 
fore § 56-4-217(b) was also restricted to 
insurance companies. The classification of in- 
surance companies versus self-insurers did not 
violate the equal protection guarantees of U.S. 
Const. amend. 14, Tenn. Const. art. I, § 8, or 
Tenn. Const. art. XI, § 8 because the classifica- 
tion rested upon a reasonable basis where it 
was held that alleviating the effects of retalia- 
tory taxation by other states to the disadvan- 
tage of Tennessee’s domestic insurance compa- 
nies standing alone was a sufficient basis to 
withstand equal protection scrutiny. Saturn 
Corp. v. Johnson, 197 S.W.3d 273, 2006 Tenn. 
App. LEXIS 252 (Tenn. Ct. App. Apr. 18, 2006). 


36. —Classification. 

It is not a denial of the equal protection of the 
laws for the legislature to classify counties on 
the basis of population according to the last or 
any future federal census. Hall v. State, 124 
Tenn. 235, 137 S.W. 500, 1910 Tenn. LEXIS 54 
(1910). 

The equal protection clause does not prohibit 
the making of proper classifications for legisla- 
tive purposes, but the classification must rest 
on a reasonable basis and the same provisions 
must approximately apply to all members of 
the class. Motlow v. State, 125 Tenn. 547, 145 
S.W. 177, 1911 Tenn. LEXIS 45, 1916F L.R.A. 
(n.s.) 177 (Tenn. Dec. 1912), error dismissed, 
Arrigo v. Hyers, 239 U.S. 653, 36 S. Ct. 161, 60 
L. Ed. 487, 1915 U.S. LEXIS 1542 (1915). 

The equal protection of the laws requires that 
the classification for legislative purposes must 
be reasonable, not arbitrary, and must rest on 
some ground of difference having a fair relation 
to the object of the legislation so that all per- 
sons in similar circumstances shall be treated 
alike. F.S. Royster Guano Co. v. Virginia, 253 
U.S. 412, 40S. Ct. 560, 64 L. Ed. 989, 1920 U.S. 
LEXIS 1372 (1920). 

Classification is permissible, but it must not 
be arbitrary and must be based on substantial 
distinctions. Power Mfg. Co. v. Saunders, 274 
U.S. 490, 47 S. Ct. 678, 71 L. Ed. 1165, 1927 
U.S. LEXIS 47 (1927). 

A law affecting a county in its governmental 
functions, such as taxation, does not deny the 
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equal protection of the laws because limited in 
its application to a single county. Nashville, C. 
& St. L. Ry. v. Marshall County, 161 Tenn. 236, 
30 S.W.2d 268, 1929 Tenn. LEXIS 54 (1929); 
Nashville, C. & St. L. Ry. v. Obion County, 162 
Tenn. 604, 39 S.W.2d 747, 1931 Tenn. LEXIS 74 
(Tenn. Apr. 1931). 

State has broad discretion in classification in 
adopting regulations. Smith v. Cahoon, 283 
U.S. 553, 51 S. Ct. 582, 75 L. Ed. 1264, 1931 
U.S. LEXIS 165 (1931). 

In maintaining rights asserted under federal 
constitution controlling test is found in opera- 
tion and effect of statute as applied and en- 
forced by state, and substance rather than form 
is considered. Gregg Dyeing Co. v. Query, 286 
U.S. 472, 52 S. Ct. 631, 76 L. Ed. 1232, 1932 
U.S. LEXIS 798, 84 A.L.R. 831 (1932). 

In determining whether the classification of a 
statute is constitutional the measure is the 
same whether tested by reference to the provi- 
sions of the state constitution or U.S. Const. 
amend. 14. Marion County, Tenn., River 
Transp. Co. v. Stokes, 173 Tenn. 347, 117 
S.W.2d 740, 1937 Tenn. LEXIS 32 (1937). 

The equal protection clause of U.S. Const. 
amend. 14 does not take from the state the 
power to classify in the adoption of police laws, 
hence a classification having some reasonable 
basis does not offend against the equal protec- 
tion clause merely because it is not made with 
mathematical nicety or because in practice it 
may result in some inequality, and one who 
assails a classification must carry the burden of 
showing that it does not rest upon any reason- 
able basis, but is essentially arbitrary. Mascari 
v. International Bhd. of Teamsters, Local 667, 
187 Tenn. 345, 215 S.W.2d 779, 1948 Tenn. 
LEXIS 4384 (1948), cert. dismissed, Interna- 
tional Brotherhood, T. C. W. & H. v. Mascari, 
335 U.S. 907, 69 S. Ct. 410, 93 L. Ed. 440, 1949 
U.S. LEXIS 3035 (1949). 

If state legislature classification for appor- 
tionment purposes is wholly irrational and ar- 
bitrary, supported neither by the standard of 
the state nor by any other standard, it is 
outside permissible limits of U.S. Const. 
amend. 14. Baker v. Carr, 206 F. Supp. 341, 
1962 U.S. Dist. LEXIS 3751 (M.D. Tenn. 1962). 

The sole test of the constitutionality of any 
particular classification is that it must be made 
upon a reasonable basis with such reasonable- 
ness depending upon the facts of the particular 
case. Estrin v. Moss, 221 Tenn. 657, 430 S.W.2d 
345, 1968 Tenn. LEXIS 493 (1968), appeal 
dismissed, Estrin v. Moss, 393 U.S. 318, 89 S. 
Ct. 554, 21 L. Ed. 2d 513, 1969 U.S. LEXIS 
2862 (1969). 

A classification is not unreasonable merely 
because in practice it results in some inequality 
where the classification has a reasonable basis. 
Estrin v. Moss, 221 Tenn. 657, 430 S.W.2d 345, 
1968 Tenn. LEXIS 493 (1968), appeal dis- 
missed, Estrin v. Moss, 393 U.S. 318, 89 S. Ct. 
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554, 21 L. Ed. 2d 518, 1969 U.S. LEXIS 2862 
(1969). 

The burden of showing that the classification 
does not rest upon a reasonable basis is upon 
the complainant and if any reasonable basis 
can be conceived to justify the classification or if 
the reasonableness is fairly debatable the leg- 
islation will be upheld. Estrin v. Moss, 221 
Tenn. 657, 430 S.W.2d 345, 1968 Tenn. LEXIS 
493 (1968), appeal dismissed, Estrin v. Moss, 
393 U.S. 318, 89 S. Ct. 554, 21 L. Ed. 24.513, 
1969 U.S. LEXIS 2862 (1969). 

A statutory classification must have a rea- 
sonable basis in order to be consistent with the 
equal protection clause. Becton v. State, 506 
S.W.2d 137, 1974 Tenn. LEXIS 517 (Tenn. 
1974), cert. denied, Becton v. Tennessee, 419 
U.S. 847, 95 S. Ct. 83, 42 L. Ed. 2d 76, 1974 U.S. 
LEXIS 2508 (1974). 

A statutory discrimination will not be set 
aside if any state of facts reasonably may be 
conceived to justify it. City of Memphis v. Inter- 
national Bhd. of Elec. Workers Union, Local 
1288, 545 S.W.2d 98, 1976 Tenn. LEXIS 617 
(Tenn. 1976). 

If allegedly discriminatory classifications by 
the state legislature do not interfere with the 
exercise of a fundamental right or operate to 
the peculiar disadvantage of suspect classes, 
there need be only some rational basis for the 
legislation. City of Memphis v. International 
Bhd. of Elec. Workers Union, Local 1288, 545 
S.W.2d 98, 1976 Tenn. LEXIS 617 (Tenn. 1976). 

If a state law or action makes a classification 
that infringes on a constitutionally protected 
right it must show a compelling state interest 
for that classification or it is unconstitutional. 
Paty v. McDaniel, 547 S.W.2d 897, 1977 Tenn. 
LEXIS 568 (Tenn. 1977), rev'd, 435 U.S. 618, 98 
S. Ct. 1822, 55 L. Ed. 2d 593, 1978 U.S. LEXIS 
81 (1978), rev'd on other grounds, McDaniel v. 
Paty, 435 U.S. 618, 98S. Ct. 1822, 55 L. Ed. 2d 
593, 1978 U.S. LEXIS 81 (1978). 

The equal protection of the law provision of 
U.S. Const. amend. 14 only requires that there 
be some relevance to the purpose for which the 
classification is made; therefore, the legislature 
may impose special burdens upon defined 
classes in order to achieve permissible ends. 
Genesco, Inc. v. Woods, 578 S.W.2d 639, 1979 
Tenn. LEXIS 419 (Tenn. 1979). 

Provision of obscenity law describing persons 
subject to penalties of law as “a person, corpo- 
ration or any other taxable entity” but exclud- 
ing “natural persons acting as agents of a 
non-taxable entity” was void under due process 
clause as too vague to determine who is in- 
cluded since many entities that are basically 
nontaxable have taxable operations. Leech v. 
American Booksellers Asso., 582 S.W.2d 738, 
1979 Tenn. LEXIS 446 (Tenn. 1979). 

If provision of obscenity law describing per- 
sons subject to penalties of law as “a person, 
corporation or any other taxable entity” be 


Amend. 14, § 1 


construed to exempt those religious, charitable, 
scientific or educational general welfare corpo- 
rations that pay no taxes and include those that 
pay taxes, such provision would be void under 
the equal protection clause. Leech v. American 
Booksellers Asso., 582 S.W.2d 738, 1979 Tenn. 
LEXIS 446 (Tenn. 1979). 

Sections 36-5-101 — 36-5-103, which as writ- 
ten prior to the 1979 amendment, provided for 
alimony and support awards only to wives, 
created a gender-based classification with no 
rational relation to legitimate government in- 
terests and was violative of the equal protection 
guarantees of both state and federal constitu- 
tions. Mitchell v. Mitchell, 594 S.W.2d 699, 
1980 Tenn. LEXIS 421 (Tenn. 1980). 

The exemption of employees and volunteers 
of charitable organizations from the definition 
of a professional solicitor does not create a 
classification violative of the freedom of speech 
or equal protection provisions of the federal or 
state constitutions. State v. Smoky Mt. Secrets, 
Inc., 937 S.W.2d 905, 1996 Tenn. LEXIS 695 
(Tenn. 1996). 

Though U.S. Const. amend. 14 generally pro- 
hibits racial classifications, its core purpose is 
to do away with governmentally imposed dis- 
crimination based on race. W. Tenn. Chptr. of 
Assoc. Builders & Contrs., Inc. v. City of Mem- 
phis, 1388 F. Supp. 2d 1015, 2000 U.S. Dist. 
LEXIS 20383 (W.D. Tenn. 2000), application 
denied, (6th Cir.), 293 F.3d 345, 2002 Fed. App. 
192, 2002 U.S. App. LEXIS 10275 (6th Cir. 
Tenn. 2002). 

Laws classifying citizens on the basis of race 
are constitutionally suspect and must pass the 
strict scrutiny test; strict scrutiny applies 
whether or not the racial classification is reme- 
dial and allegedly founded on a benign legisla- 
tive purpose. W. Tenn. Chptr. of Assoc. Builders 
& Contrs., Inc. v. City of Memphis, 138 F. Supp. 
2d 1015, 2000 U.S. Dist. LEXIS 20383 (W.D. 
Tenn. 2000), application denied, (6th Cir.), 293 
F.3d 345, 2002 Fed. App. 192, 2002 U.S. App. 
LEXIS 10275 (6th Cir. Tenn. 2002). 


37. —Discrimination. 

Ordinance prohibiting occupancy by white or 
colored people of houses in blocks where major- 
ity are occupied by other race is denial of free 
use of property. Buchanan v. Warley, 245 U.S. 
60, 38S. Ct. 16, 62 L. Ed. 149, 1917 U.S. LEXIS 
1788, 1918C L.R.A. 210, 1918A Ann. Cas. 1201 
(1917). 

A colored person, by a statute which restricts 
his rights to acquire property in certain parts of 
a city, is denied the equal protection of the laws. 
Buchanan v. Warley, 245 U.S. 60, 38 S. Ct. 16, 
62 L. Ed. 149, 1917 U.S. LEXIS 1788, 1918C 
L.R.A. 210, 1918A Ann. Cas. 1201 (1917). 

Under the supremacy clause of U.S. Const. 
art 6, the Tennessee supreme court was bound 
by the holding of the United States supreme 
court in the case of Brown v. Board of Educ., 
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347 U.S. 483, 74 S. Ct. 686, 98 L.Ed. 873, 1954 
U.S. LEXIS 2094, 53 Ohio Op. 326, 38 A.L.R.2d 
1180 (1954), that the segregation of races in the 
field of public education under the separate but 
equal doctrine deprived persons so segregated 
of the equal protection of the laws guaranteed 
under U.S. Const. amend. 14. Roy v. Brittain, 
201 Tenn. 140, 297 S.W.2d 72, 1956 Tenn. 
LEXIS 476 (1956). 

All provisions of federal, state or local law 
requiring or permitting discrimination on 
ground of race or color in public educational 
institutions must yield to the principle that 
racial discrimination in public education is un- 
constitutional. Booker v. Tennessee Board of 
Education, 240 F.2d 689, 1957 U.S. App. LEXIS 
5377 (6th Cir. 1957), cert. denied, 353 U.S. 965, 
77 S. Ct. 1050, 1 L. Ed. 2d 915, 1957 US. 
LEXIS 909 (1957), cert. denied, Tennessee 
Board of Education v. Booker, 353 U.S. 965, 77 
S. Ct. 1050, 1 L. Ed. 2d 915, 1957 U.S. LEXIS 
909 (1957). 

Plan for gradual integration of state colleges 
which provided for admission of qualified col- 
ored students to graduate classes the first year 
and to the next lower class each year thereafter 
until all classes were integrated was a noncom- 
pliance with the declaration of Brown v. Board 
of Educ., 349 U.S. 294, 75 S. Ct. 753, 99 L.Ed. 
1083, 1955 U.S. LEXIS 734, 57 Ohio Op. 253 
(1955), requiring an orderly transition to inte- 
gration with all deliberate speed even though 
admission of colored students in lower classes 
would overtax physical facilities of state college 
as limitation on admissions could not be based 
on color or race. Booker v. Tennessee Board of 
Education, 240 F.2d 689, 1957 U.S. App. LEXIS 
5377 (6th Cir. 1957), cert. denied, 353 U.S. 965, 
77 S. Ct. 1050, 1 L. Ed. 2d 915, 1957 U.S. 
LEXIS 909 (1957), cert. denied, Tennessee 
Board of Education v. Booker, 353 U.S. 965, 77 
S. Ct. 1050, 1 L. Ed. 2d 915, 1957 U.S. LEXIS 
909 (1957). 

An exclusion from a state college on account 
of race and color which forces an applicant 
otherwise qualified to attend a distant school at 
greater expense is discriminatory. Booker v. 
Tennessee Board of Education, 240 F.2d 689, 
1957 U.S. App. LEXIS 5377 (6th Cir. 1957), 
cert. denied, 353 U.S. 965, 77 S. Ct. 1050, 1 L. 
Ed. 2d 915, 1957 U.S. LEXIS 909 (1957), cert. 
denied, Tennessee Board of Education v. 
Booker, 353 U.S. 965, 77S. Ct. 1050, 1 L. Ed. 2d 
915, 1957 U.S. LEXIS 909 (1957). 

State board of education was authorized to 
establish a limit to the number of admissions to 
a state college because of physical facilities but 
was not authorized to establish limitations 
based on race or color. Booker v. Tennessee 
Board of Education, 240 F.2d 689, 1957 U.S. 
App. LEXIS 5377 (6th Cir. 1957), cert. denied, 
353 U.S. 965, 77 S. Ct. 1050, 1 L. Ed. 2d 915, 
1957 U.S. LEXIS 909 (1957), cert. denied, Ten- 
nessee Board of Education v. Booker, 353 U.S. 


523 


965, 77S. Ct. 1050, 1 L. Ed. 2d 915, 1957 U.S. 
LEXIS 909 (1957). 

Statute authorizing the maintenance of sepa- 
rate schools for white and colored children 
whose parents voluntarily elect to have their 
children attend such schools was unconstitu- 
tional. Kelley v. Board of Education, 270 F.2d 
209, 1959 U.S. App. LEXIS 3651 (6th Cir. 
1959), cert. denied, Kelley v. Board of Educa- 
tion, 361 U.S. 924, 80 S. Ct. 293, 4 L. Ed. 2d 
240, 1959 U.S. LEXIS 19 (1959), cert. denied, 
Kelley v. Board of Education, 361 U.S. 924, 80 
S. Ct. 293, 4 L. Ed. 2d 240, 1959 U.S. LEXIS 19 
(1959). 

Minimal requirements for nonracial schools 
are geographic zoning according to the capacity 
and facilities of the buildings and admission to 
a school according to residence as a matter of 
right. Northcross v. Board of Education, 302 
F.2d 818, 1962 U.S. App. LEXIS 5585 (6th Cir. 
1962), cert. denied, 370 U.S. 944, 82S. Ct. 1586, 
8 L. Ed. 2d 810, 1962 U.S. LEXIS 906 (1962), 
cert. denied, Board of Education v. Northcross, 
370 U.S. 944, 82 S. Ct. 1586, 8 L. Ed. 2d 810, 
1962 U.S. LEXIS 906 (1962). 

Classifications based on race for purposes of 
transfers between public schools violate the 
equal protection clause of U.S. Const. amend. 
14. 373 U.S. 683, 83 S. Ct. 1405, 10 L. Ed. 2d 
632, 1963 U.S. LEXIS 2479 (1963). 

Separate rules for boys’ and girls’ secondary 
school basketball did not violate the equal pro- 
tection clause, given the differences in physical 
characteristics and capabilities between boys 
and girls, and absent any evidence of intent by 
defendants to discriminate or of actual dis- 
crimination in the furnishing of facilities and 
services on the basis of sex. Cape v. Tennessee 
Secondary Sch. Athletic Ass’n, 563 F.2d 793, 
1977 U.S. App. LEXIS 11308 (6th Cir. 1977). 

The absence of proof of discriminatory intent 
foreclosed any claim that the official action of a 
city closing the north end of a street transvers- 
ing a white residential community to the north 
of which was predominately black area violated 
the equal protection clause. Memphis _v. 
Greene, 451 U.S. 100, 101 S. Ct. 1584, 67 L. Ed. 
2d 769, 1981 U.S. LEXIS 87 (1981), rehearing 
denied, 452 U.S. 955, 101 S. Ct. 3100, 69 L. Ed. 
2d 965 (1981), reh’g denied, Memphis v. 
Greene, 452 U.S. 955, 101 S. Ct. 3100, 69 L. Ed. 
2d 965 (1981). 

Portions of Workers’ Compensation Act 
which are discriminatory against widowers are 
invalid gender-based discriminations. Davis v. 
Aetna Life & Cas. Co., 603 S.W.2d 718, 1980 
Tenn. LEXIS 483 (Tenn. 1980). 

Where a city ordinance prohibiting lewd and 
indecent acts and conduct in public places was 
being selectively enforced in that only topless 
dancers at topless clubs were being arrested for 
violating the ordinance, while others perform- 
ing in so-called “art” productions were not in- 
terfered with, the selective enforcement vio- 
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lated the topless dancers’ rights to due process 
and equal protection. Tolbert v. City of Mem- 
phis, 568 F. Supp. 1285, 1983 U.S. Dist. LEXIS 
16655 (W.D. Tenn. 1983). 

Appellant only proved two of three-pronged 
test for equal protection violation in grand jury 
foreman selection with the claims that black 
persons are members of a group recognizable as 
a distinct class capable of being singled out for 
different treatment, and that the jury selection 
method was subject to abuse; however, appel- 
lant failed to prove that blacks have been 
unrepresented as forepersons in comparison to 
the proportion of blacks in the county popula- 
tion where there had been only three foremen 
since 1947. State v. Hailey, 658 S.W.2d 547, 
1983 Tenn. Crim. App. LEXIS 411 (Tenn. Crim. 
App. 1983). 

Requirements for union dues payroll deduc- 
tion checkoff that union be free from control of 
another multistate entity and represent 20 
percent of employees did not violate equal pro- 
tection; however, requirement union not affili- 
ate with other similar organizations was un- 
constitutional. Brown v. Alexander, 718 F.2d 
1417, 1983 U.S. App. LEXIS 16234 (6th Cir. 
Tenn. 1983), rehearing denied, — F.2d —, 1984 
U.S. App. LEXIS 26539 (6th Cir. Jan. 11, 1984). 

State officials have an affirmative legal obli- 
gation to eradicate the lingering effects of state- 
imposed segregation and are therefore liable 
for continuing violations of the fourteenth 
amendment rights of the black citizens of Met- 
ropolitan Nashville and Davidson County. 
Kelley v. Metropolitan County Bd. of Educ., 615 
F. Supp. 1139, 1985 U.S. Dist. LEXIS 16871 
(M.D. Tenn. 1985), rev'd, 836 F.2d 986, 1987 
U.S. App. LEXIS 16899 (6th Cir. 1987), rev’d on 
other grounds, Kelley v. Metropolitan County 
Bd. of Educ., 836 F.2d 986, 1987 U.S. App. 
LEXIS 16899 (6th Cir. 1987), cert. denied, 487 
U.S. 1206, 108 S. Ct. 2848, 101 L. Ed. 2d 885, 
1988 U.S. LEXIS 2848 (1988), cert. denied, 
Metropolitan County Bd. of Educ. v. Tennessee, 
487 U.S. 1206, 108 S. Ct. 2848, 101 L. Ed. 2d 
885, 1988 U.S. LEXIS 2848 (1988). 

There is no “invidious discrimination” re- 
flected in the qualifications set out in § 6-54- 
114. Civil Service Merit Bd. v. Burson, 816 
S.W.2d 725, 1991 Tenn. LEXIS 386 (Tenn. 
1991). 

Legislation allowing the disclosure of previ- 
ously confidential adoption records does not 
discriminate between women who opt for abor- 
tion and those who choose to carry a pregnancy 
to term for equal protection purposes. Doe v. 
Sundquist, 943 F. Supp. 886, 1996 U.S. Dist. 
LEXIS 19778 (M.D. Tenn. 1996), affd, dis- 
missed, 106 F.3d 702, 1997 FED App. 51P, 1997 
U.S. App. LEXIS 2178 (6th Cir. 1997). 

Evidence that was not before city board of 
education before it enacted its affirmative ac- 
tion plans could not be used to demonstrate a 
compelling interest for the board’s racial pref- 
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erence programs. West Tenn. Chapter of Asso- 
ciated Bldrs. & Contractors v. Board of Educ. of 
Memphis City Schs., 64 F. Supp. 2d 714, 1999 
U.S. Dist. LEXIS 18600 (W.D. Tenn. 1999). 

While race-based programs may be justified 
to remedy past discrimination, the governmen- 
tal entity seeking to implement such a plan 
must identify that discrimination, public or 
private, with some specificity before they may 
use race-conscious relief. West Tenn. Chapter of 
Associated Bldrs. & Contractors v. Board of 
Educ. of Memphis City Schs., 64 F. Supp. 2d 
714, 1999 U.S. Dist. LEXIS 18600 (W.D. Tenn. 
1999). 

An equal protection claim must assert that 
the plaintiff suffered class-based discrimina- 
tion. Herron v. Harrison, 203 F.3d 410, 2000 
FED App. 54P, 2000 U.S. App. LEXIS 1959 (6th 
Cir. Tenn. 2000). 

Though U.S. Const. amend. 14 generally pro- 
hibits racial classifications, its core purpose is 
to do away with governmentally imposed dis- 
crimination based on race. W. Tenn. Chptr. of 
Assoc. Builders & Contrs., Inc. v. City of Mem- 
phis, 138 F. Supp. 2d 1015, 2000 U.S. Dist. 
LEXIS 20383 (W.D. Tenn. 2000), application 
denied, (6th Cir.), 293 F.3d 345, 2002 Fed. App. 
192, 2002 U.S. App. LEXIS 10275 (6th Cir. 
Tenn. 2002). 

Remedying the effects of past or present 
racial discrimination may constitute a compel- 
ling state interest in enacting remedial legisla- 
tion based on race. W. Tenn. Chptr. of Assoc. 
Builders & Contrs., Inc. v. City of Memphis, 138 
F. Supp. 2d 1015, 2000 U.S. Dist. LEXIS 20383 
(W.D. Tenn. 2000), application denied, (6th 
Cir.), 293 F.3d 345, 2002 Fed. App. 192, 2002 
U.S. App. LEXIS 10275 (6th Cir. Tenn. 2002). 

Post-enactment evidence cannot be used to 
assess whether or not the motivations in using 
a racial classification were driven by proper 
purposes because such facts were not in exist- 
ence at the time of implementation; however, 
after an assurance that the governmental en- 
tity passed legislation for remedial purposes, 
post-enactment evidence may be allowed to 
supplement the statistical foundation showing 
passive or active discriminatory practices. W. 
Tenn. Chptr. of Assoc. Builders & Contrs., Inc. 
v. City of Memphis, 138 F. Supp. 2d 1015, 2000 
U.S. Dist. LEXIS 20383 (W.D. Tenn. 2000), 
application denied, (6th Cir.), 293 F.3d 345, 
2002 Fed. App. 192, 2002 U.S. App. LEXIS 
10275 (6th Cir. Tenn. 2002). 

In a medical malpractice trial in which the 
plaintiff was an African-American female, 
where the trial court followed T.C.A. § 22-3- 
105, the doctors’ basis for the use of a peremp- 
tory challenge against the three African-Ameri- 
cans from the jury pool was sufficiently race- 
neutral to withstand a Batson challenge; the 
doctors claimed to have observed the three 
prospective jurors expressing a bias toward 
them. Zakour v. UT Med. Group, Inc., — S.W.3d 
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—, 2005 Tenn. App. LEXIS 679 (Tenn. Ct. App. 
Oct. 31, 2005), rev'd, 215 S.W.3d 763, 2007 
Tenn. LEXIS 11 (Tenn. 2007). 

In a medical malpractice trial in which the 
plaintiff was an African-American female, the 
patient’s objection to the doctor’s use of six out 
of seven of its peremptory challenges to remove 
women from the jury pool sufficed to raise an 
inference that the gender of the jurors involved 
was a factor in the decision to strike. However, 
the doctors’ explanation that their challenges 
were based on body mechanics of the prospec- 
tive jurors and their own past experiences, was 
sufficiently gender-neutral to survive the Bat- 
son challenge. Zakour v. UT Med. Group, Inc., 
— S8.W.3d —, 2005 Tenn. App. LEXIS 679 
(Tenn. Ct. App. Oct. 31, 2005), rev’d, 215 S.W.3d 
763, 2007 Tenn. LEXIS 11 (Tenn. 2007). 


38. ——Racial Preference. 

If plaintiffs allege that a racial preference 
cost them some benefit under a government 
program, those plaintiffs may have alleged an 
injury in fact; however, if those same plaintiffs 
cannot also allege and show that under a race- 
neutral policy they would have received the 
benefit, those plaintiffs have not alleged an 
injury in fact because they have not alleged an 
invasion of some interest that the law protects. 
Aiken v. Hackett, 281 F.3d 516, 2002 FED App. 
61P, 2002 U.S. App. LEXIS 2522 (6th Cir. 
2002), cert. denied, 537 U.S. 817, 123 S. Ct. 87, 
154 L. Ed. 2d 23, 2002 U.S. LEXIS 5550 (2002). 

Where plaintiffs allege some kind of on-going 
constitutional violation and seek forward-look- 
ing relief to level the playing field, then the 
plaintiffs need only show that the racial prefer- 
ence hinders their ability to compete on an 
equal footing; that plaintiffs would not have 
received the benefit even absent the preference 
is irrelevant to an equal protection analysis. 
Aiken v. Hackett, 281 F.3d 516, 2002 FED App. 
61P, 2002 U.S. App. LEXIS 2522 (6th Cir. 
2002), cert. denied, 537 U.S. 817, 123 S. Ct. 87, 
154 L, Ed. 2d 23, 2002 U.S. LEXIS 5550 (2002). 

Where plaintiffs neither alleged nor showed 
that the city would have promoted them if the 
city had used a race-neutral system in its 
promotions of police officers, plaintiffs failed to 
allege the invasion of a right that the law 
protects. Aiken v. Hackett, 281 F.3d 516, 2002 
FED App. 61P, 2002 U.S. App. LEXIS 2522 (6th 
Cir. 2002), cert. denied, 537 U.S. 817, 123 S. Ct. 
87, 154 L. Ed. 2d 23, 2002 U.S. LEXIS 5550 
(2002). 


39. —-—Sex Discrimination. 

Statutory discrimination on the basis of gen- 
der is permissible under the equal protection 
clause if it serves and substantially relates to 
either of two legitimate and important govern- 
mental objectives: (1) A legislative purpose of 
providing assistance to needy spouses, using 
sex as a proxy for need; or (2) A legislative 
purpose of reducing the disparity in economic 
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condition between men and women caused by 
the long history of discrimination against 
women. Netherton v. Netherton, 2 B.R. 50, 
1979 Bankr. LEXIS 671 (Bankr. M.D. Tenn. 
1979). 

An allocation of family responsibilities under 
which a wife plays a dependent role is invalid 
for purposes of U.S. Const. amends. 5 and 14. 
Netherton v. Netherton, 2 B.R. 50, 1979 Bankr. 
LEXIS 671 (Bankr. M.D. Tenn. 1979). 

Private discrimination on the basis of sex is 
not prohibited by the constitution. York v. Sea- 
board Coast Line R.R., 535 F. Supp. 733, 1980 
U.S. Dist. LEXIS 17026 (E.D. Tenn. 1980), aff'd 
without opinion, 698 F.2d 1225, 1982 U.S. App. 
LEXIS 12378 (6th Cir. Tenn. 1982), affd, York v. 
Seaboard C. R. Co., 698 F.2d 1225, 1982 U.S. 
App. LEXIS 12378 (6th Cir. Tenn. 1982). 


40. —Americans with Disabilities Act. 

The Americans with Disabilities Act’s (42 
U.S.C. § 12101 et seq.) accommodation provi- 
sions give the disabled a preferential right to 
treatment where no such right exists under the 
equal protection clause. The accommodation 
provisions of the act are not geared to prohibit 
or remedy any form of discrimination and con- 
gress did not have the authority to enact those 
provisions and did not effectively abrogate the 
states’ eleventh amendment sovereign immu- 
nity with respect to those _ provisions. 
Hedgepeth v. Tennessee, 33 F. Supp. 2d 668, 
1998 U.S. Dist. LEXIS 21033 (W.D. Tenn. 
1998), affd, 215 F.3d 608, 2000 FED App. 
0197P, 2000 FED App. 197P, 2000 U.S. App. 
LEXIS 13002 (6th Cir. Tenn. 2000). 


41. —Accreditation of 
School. 

There is no basis in law for the argument 
that the right to pursue one’s chosen profession 
is a fundamental right for the purpose of invok- 
ing strict scrutiny under the equal protection 
clause, such that attorney, a graduate from a 
nonaccredited law school, was improperly de- 
nied employment at several government agen- 
cies. Whittle v. United States, 7 F.3d 1259, 1993 
U.S. App. LEXIS 27697 (6th Cir. 1993). 


42. —Access to Courts. 

Right to effective access to courts of segre- 
gated prisoners was violated by prison library 
policy which allowed such prisoners to request 
books from a list of library’s holdings but did 
not allow free access to the library and legal 
secretaries and jail house lawyers could refuse 
to do research or consult with the segregated 
prisoners. Watson v. Norris, 729 F. Supp. 581, 
1989 U.S. Dist. LEXIS 15210 (M.D. Tenn. 
1989). 


43. —Community Standards. 

Geographic distinctions for determining 
whether material is offensive by community 
standards have been allowed by the United 
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States supreme court. State v. Pendergrass, 13 
S.W.3d 389, 1999 Tenn. Crim. App. LEXIS 829 
(Tenn. Crim. App. 1999). 

Equal protection is not trampled by a defini- 
tion of “community” as the judicial district in 
which the crime is alleged to have occurred, 
rather than a statewide standard. State v. Pen- 
dergrass, 13 S.W.3d 389, 1999 Tenn. Crim. App. 
LEXIS 829 (Tenn. Crim. App. 1999). 


44, —Criminal Procedure. 

Where defendant in a Tennessee criminal 
case requested his court-appointed counsel to 
appeal his conviction and thought it was being 
done, and they decided against appeal without 
informing him, thereby frustrating his right to 
review on the technical record and on tran- 
script of the evidence, he was denied equal 
protection of the law and his conviction was 
rendered void. Coffman v. Bomar, 220 F. Supp. 
343, 1963 U.S. Dist. LEXIS 7381 (M.D. Tenn. 
1963). 

Requiring a convicted defendant to serve out 
time for the payment of costs is not a violation 
of the equal protection clause on the ground 
that a person unable to pay would be required 
to serve the time, while one who was able to pay 
would not. State ex rel. Dillehay v. White, 217 
Tenn. 524, 398 S.W.2d 737, 1966 Tenn. LEXIS 
656 (1966). But see Dillehay v. White, 264 F. 
Supp. 164, 1966 U.S. Dist. LEXIS 9918 (M.D. 
Tenn. 1966); State v. Burns, 979 S.W.2d 276, 
1998 Tenn. LEXIS 666 (Tenn. 1998), cert. de- 
nied, 527 U.S. 1039, 119 S. Ct. 2402, 144 L. Ed. 
2d 801, 1999 U.S. LEXIS 4496 (1999), requiring 
a convicted defendant to serve out time for the 
payment of costs is a violation of the equal 
protection clause. 

A person is not denied equal protection of the 
laws by his confinement to work out costs. 
Wilson v. Sloan, 1 Tenn. Crim. App. 263, 438 
S.W.2d 75, 1968 Tenn. Crim. App. LEXIS 122 
(Tenn. Crim. App. 1968). 

Neither the fact that petitioners were pros- 
ecuted for manufacturing marijuana while oth- 
ers were not, nor the fact that manufacturing 
marijuana was made a felony while possession 
was only a misdemeanor violated the equal 
protection clause of the federal constitution. 
Gaskin v. State, 530 S.W.2d 533, 1975 Tenn. 
Crim. App. LEXIS 280 (Tenn. Crim. App. 1975), 
appeal dismissed, 425 U.S. 901, 96 S. Ct. 1490, 
47 L. Ed. 2d 751, 1976 U.S. LEXIS 779 (1976), 
appeal dismissed, McKeldin v. Tennessee, 425 
U.S. 901, 96S. Ct. 1490, 47 L. Ed. 2d 751, 1976 
U.S. LEXIS 780 (1976). 

The fact that defendant was dressed in 
prison clothes at trial was not so prejudicial as 
to be a deprivation of due process or a denial of 
equal protection. Carroll v. State, 532 S.W.2d 
934, 1975 Tenn. Crim. App. LEXIS 315 (Tenn. 
Crim. App. 1975). 

The state must, as a matter of equal protec- 
tion, provide indigent defendants in a criminal 
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prosecution with the basic tools of an adequate 
defense or appeal, when such tools are avail- 
able for a price to other defendants and the 
distinction between felony and nonfelony cases 
is not a valid constitutional basis for denial of 
such tools. State v. Gallagher, 738 S.W.2d 624, 
1987 Tenn. LEXIS 1074 (Tenn. 1987). 

The practice of permitting a privately re- 
tained prosecutor to assist a district attorney 
general, or his assistant, as authorized by § 8- 
7-401, does not violate the equal protection 
clause of U.S. Const. amend. 14. State v. Ben- 
nett, 798 S.W.2d 783, 1990 Tenn. Crim. App. 
LEXIS 396 (Tenn. Crim. App. 1990), appeal 
denied, — S.W.2d —, 1990 Tenn. LEXIS 372 
(Tenn. Oct. 15, 1990), cert. denied, 500 U.S. 
915, 1115S. Ct. 2009, 114 L. Ed. 2d 98, 1991 U.S. 
LEXIS 2747 (1991), cert. denied, Bennett v. 
Tennessee, 500 U.S. 915, 111 S. Ct. 2009, 114 L. 
Ed. 2d 98, 1991 U.S. LEXIS 2747 (1991). 

Where trial judge questioned defense counsel 
initially concerning issues for appeal, made a 
determination as to the validity of the issues, 
and provided the defendant with a transcript 
limited in scope to issues the trial judge deter- 
mined to have merit, defendant was denied his 
right to “a record of sufficient completeness,” a 
right guaranteed by the equal protection clause 
of U.S. Const. amend. 14. State v. Draper, 800 
S.W.2d 489, 1990 Tenn. Crim. App. LEXIS 469 
(Tenn. Crim. App. 1990). 

The state’s failure to provide the defendant 
with transcripts from his two previous trials 
violated his equal protection rights; given the 
complexity of the defendant’s case, and the 
five-month time period separating the defen- 
dant’s first trial from his last, giving the defen- 
dant’s counsel access to the court reporter’s 
tapes was not substantially equivalent to a 
transcript and was not harmless error. Riggins 
v. Rees, 74 F.3d 732, 1996 FED App. 45P, 1996 
U.S. App. LEXIS 1749 (6th Cir. 1996). 

A regulation of the department of correction 
limiting the eligibility of sex offenders for trans- 
fer to minimum custody did not violate equal 
protection. Jaami v. Conley, 958 S.W.2d 123, 
1997 Tenn. App. LEXIS 420 (Tenn. Ct. App. 
1997). 

Post-conviction relief was properly denied in 
a child rape case because there was absolutely 
no proof in the record to demonstrate that there 
was any systematic exclusion of any group in 
jury selection; therefore, counsel was not inef- 
fective for failing to raise the issue that minori- 
ties were excluded from the grand jury. Franks 
v. State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 350 (Tenn. Crim. App. Apr. 27, 2006), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
826 (Tenn. 2006). 

Defendant’s especially aggravated kidnap- 
ping convictions violated due process where, as 
part of his robbery attempt, defendant moved 
the victims to facilitate access to a safe, and the 
physical circumstances of the respective con- 
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finements did not prevent either victim from 
leaving the building and summoning help. UI- 
timately, the co-manager merely walked out of 
the fan room and collected the manager, who 
removed the tape from her hands, and the two 
women walked into the vacated office to call 
9-1-1. State v. Richardson, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 367 (Tenn. Crim. App. 
May 4, 2006), rehearing denied, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 711 (Tenn. Crim. 
App. Sept. 7, 2006). 

Issuance of the state’s judicial subpoena pur- 
suant to T.C.A. § 40-17-123, directing that the 
clinical psychologist produce to the state “any 
and all records” related to the competency 
evaluation of defendant, was reversed and de- 
fendant’s motion to quash the subpoena was 
granted, because T.C.A. § 40-17-123 was de- 
signed for production of documents to assist 
law enforcement officers in criminal investiga- 
tions and neither the district attorney, nor his 
assistant, was a law enforcement officer within 
the meaning of the statute, and the Tennessee 
Rules of Civil Procedure provided appropriate 
procedures for obtaining disclosure of the infor- 
mation sought and properly defined the scope of 
the discovery of the examining mental health 
expert. State v. Harrison, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 248 (Tenn. Crim. App. 
Mar. 2, 2007). 


45. —Right to Personal Liberty. 

The individual’s right to personal liberty is a 
fundamental right for equal protection pur- 
poses. Doe v. Norris, 751 S.W.2d 834, 1988 
Tenn. LEXIS 69 (Tenn. 1988). 

Insanity acquittee’s automatic commitment 
for a sixty to ninety day period for diagnosis 
and evaluation under § 33-7-303(a) did not 
violate acquittee’s equal protection rights since 
his commitment did not require a determina- 
tion equivalent to that made in a civil commit- 
ment case, an insanity acquittee enjoys no 
fundamental right to unrestricted liberty, and 
the commitment of an insanity acquittee bears 
a rational relationship to a legitimate state 
interest in assessing acquittee’s mental state. 
State v. Phillips, 968 S.W.2d 874, 1996 Tenn. 
Crim. App. LEXIS 583 (Tenn. Crim. App. 1996), 
rehearing denied, — S.W.38d —, 1997 Tenn. 
Crim. App. LEXIS 498 (1997), cert. denied, 525 
U.S. 847, 119 S. Ct. 117, 142 L. Ed. 2d 94, 1998 
U.S. LEXIS 5278 (1998). 


46. —Suspect Classes. 

Persons suffering from AIDS are not mem- 
bers of an inherently suspect class for purposes 
of equal protection analysis. Spence v. Miles 
Lab., Inc., 810 F. Supp. 952, 1992 U.S. Dist. 
LEXIS 20664 (E.D. Tenn. 1992), affd, 37 F.3d 
1185, 1994 FED App. 352P, 1994 U.S. App. 
LEXIS 29071 (6th Cir. 1994). 

Repeat DUI offenders are not a suspect class 
because they have never been saddled with 
such disabilities, or subjected to such a history 
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of purposeful unequal treatment, or relegated 
to such a position of political powerlessness as 
to command extraordinary protection from the 
majoritarian process. State v. Robinson, 29 
S.W.3d 476, 2000 Tenn. LEXIS 583 (Tenn. 
2000). 

Inmate’s claim that the Tennessee board of 
pardons and paroles’ denial of parole violated 
his equal protection rights was properly dis- 
missed where he failed to allege that he was a 
member of a constitutionally protected class or 
that he was being treated differently as a result 
of his membership in a protected class. Powers 
v. Tennessee Bd. of Probation & Paroles, — 
S.W.3d —, 2007 Tenn. App. LEXIS 328 (Tenn. 
Ct. App. May 23, 2007). 


47, —Taxation. 

County privilege tax on residential develop- 
ment, including multi-unit parcels, did not vio- 
late the equal protection provisions of the state 
or federal constitutions. Throneberry Proper- 
ties v. Allen, 987 S.W.2d 37, 1998 Tenn. App. 
LEXIS 683 (Tenn. Ct. App. 1998). 


48. Adoption. 

Procedure whereby state social services 
agency automatically assigned an African- 
American heritage to a biracial child and 
placed the child for adoption in an African- 
American home instead of a caucasian home, so 
that the child could learn his or her heritage 
from the African-American family who has ex- 
perienced discrimination, while relying upon 
schools, the media, recreation and other similar 
sources to explain the caucasian part of the 
heritage of the biracial child, violated the 
child’s equal protection rights. Reisman v. State 
Dep’t of Human Servs., 843 F. Supp. 356, 1993 
U.S. Dist. LEXIS 19793 (W.D. Tenn. 1993). 

The adoption statutes contained in T.C.A. 
§ 36-1-101 et seq., provide a reasonable basis 
for the legislature’s disparate treatment of chil- 
dren involved in adoption proceedings and 
those who are the subject of guardianship or 
foster care proceedings. In re M.J.S., 44 S.W.3d 
41, 2000 Tenn. App. LEXIS 704 (Tenn. Ct. App. 
2000). 


49. Criminal Procedure. 

A state statute declaring certain contracts 
relating to the buying or selling of property 
shall be considered gambling contracts and 
imposing a penalty for making such contracts 
does not violate any of the provisions of U.S. 
Const. amend. 14. Booth v. Illinois, 184 U.S. 
425, 22 S. Ct. 425, 46 L. Ed. 623, 1902 U.S. 
LEXIS 2282 (1902). 

Requiring one accused of a criminal offense to 
be tried before a judicial officer, the sole source 
of whose costs will be the fine imposed upon the 
accused, operates to deprive the accused of due 
process of law. Tumey v. Ohio, 273 U.S. 510, 47 
S. Ct. 437, 71 L. Ed. 749, 50 A.L.R. 1248, 1927 
U.S. LEXIS 708 (1927). 
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As to convict committing first degree murder 
in an effort to escape, retention of prisoner in 
custody during his trial, and execution for lat- 
ter offense before termination of his previous 
sentence held not denial of due process, where 
he was not prevented from consulting with 
counsel or from obtaining witnesses. Kelley v. 
Oregon, 273 U.S. 589, 47 S. Ct. 504, 71 L. Ed. 
790, 1927 U.S. LEXIS 714 (1927). 

Conviction before mayor’s court is not in- 
valid, though mayor is a member of the city 
commission with right to vote on appropria- 
tions of funds, including the proceeds of fines. 
Dugan v. Ohio, 277 U.S. 61, 48 S. Ct. 439, 72 L. 
Ed. 784, 1928 U.S. LEXIS 675 (1928). 

Accumulative effect of errors in murder pros- 
ecution was not such as to deny defendant fair 
trial in violation of U.S. Const. amend. 14, § 1. 
Rosenthal v. State, 200 Tenn. 178, 292 S.W.2d 1, 
1956 Tenn. LEXIS 393 (1956), cert. denied, 352 
U.S. 934, 77 S. Ct. 222, 1 L. Ed. 2d 160, 1956 
U.S. LEXIS 156 (1956), cert. denied, Rosenthal 
v. Tennessee, 352 U.S. 934, 77 S. Ct. 222, 1 L. 
Ed. 2d 160, 1956 U.S. LEXIS 156 (1956). 

Assignment of error that entire trial and 
conduct thereof was in violation of U.S. Const. 
amend. 14 was too general. Blackwood v. State, 
204 Tenn. 682, 325 S.W.2d 262, 1959 Tenn. 
LEXIS 327 (1959). 

The concept of the due process as contained 
in U.S. Const. amend. 14 is concerned solely 
with whether or not the state played any part 
in the wrong done the accused. Ray v. State, 224 
Tenn. 164, 451 S.W.2d 854, 1970 Tenn. LEXIS 
309 (1970). 

Where police officers shot and killed driver of 
stolen police car after he attempted to run 
police officer down, there was no exercise of 
excessive force and the decedent was not de- 
prived of his civil rights without due process of 
law under U.S. Const. amend. 14. Smith v. 
Jones, 379 F. Supp. 201, 1973 U.S. Dist. LEXIS 
11631 (M.D. Tenn. 1973), aff'd without opinion, 
497 F.2d 924 (6th Cir. 1974), aff'd, Smith v. 
Jones, 497 F.2d 924 (6th Cir. 1974). 

Where, in the investigation of a murder case 
which had no apparent relation to his duties, 
an officer of the city fire department refused to 
sign a waiver of his constitutional rights and 
make a statement to the investigating police 
authorities, and he was summarily dismissed 
from the fire department for his refusal, his 
discharge violated his rights under this and 
U.S. Const. amend. 5 and he was entitled to 
reinstatement. Cox v. City of Chattanooga, 516 
S.W.2d 94, 1973 Tenn. App. LEXIS 257 (Tenn. 
Ct. App. 1973), cert. denied, 419 U.S. 833, 95S. 
Ct. 58, 42 L. Ed. 2d 58, 1974 U.S. LEXIS 2382 
(1974), cert. denied, Chattanooga v. Cox, 419 
U.S. 833, 95 S. Ct. 58, 42 L. Ed. 2d 58, 1974 US. 
LEXIS 2382 (1974). 

Brief, vague remarks by trial judge in pres- 
ence of jury referring to matters outside the 
record did not rise to constitutional proportions 
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amounting to an unfair trial. Elliott v. Morford, 
557 F.2d 1228, 1977 U.S. App. LEXIS 12561 
(6th Cir. 1977), cert. denied, 434 U.S. 1040, 98 
S. Ct. 782, 54 L. Ed. 2d 790, 1978 U.S. LEXIS 
519 (1978), cert. denied, Morford v. Elliott, 434 
U.S. 1040, 98 S. Ct. 782, 54 L. Ed. 2d 790, 1978 
U.S. LEXIS 519 (1978). 

Neither the equal protection clause of U.S. 
Const. amend. 14, nor the counterpart equal 
protection requirement embodied in U.S. 
Const. amend. 5, guarantees absolute equality 
or precisely equal advantages. In the context of 
a criminal proceeding they require only an 
adequate opportunity to present one’s claims 
fairly. Avant v. State, 577 S.W.2d 471, 1978 
Tenn. Crim. App. LEXIS 351 (Tenn. Crim. App. 
1978). 

More than a decreased chance of acquittal 
must be shown by a defendant before a consti- 
tutional issue is raised by the trial judge’s 
decision to grant severance. Cooper v. Thomp- 
son, 452 F. Supp. 302, 1978 U.S. Dist. LEXIS 
18055 (E.D. Tenn. 1978). 

Outrageous police behavior in light of sur- 
rounding circumstances, the over-involvement 
of the police, or the intensity of their activities 
could reach such a level that due process is so 
offended that a defendant’s predisposition is 
not relevant in determining whether entrap- 
ment had occurred. State v. Jones, 598 S.W.2d 
209, 1980 Tenn. LEXIS 437 (Tenn. 1980), over- 
ruled, 874 S.W.2d 634, 1993 Tenn. Crim. App. 
LEXIS 575 (Tenn. Crim. App. 1998). 

Where indigency affects the kind of trial or 
appellate review a person charged with a crimi- 
nal offense receives, it becomes a suspect clas- 
sification. State v. Correll, 626 S.W.2d 699, 1982 
Tenn. LEXIS 377 (Tenn. 1982). 

Introduction of evidence that defendant had 
spent the night before his arrest in a hotel room 
with a 15-year-old girl and had a temper when 
drinking, in the course of an unrelated murder 
prosecution, did not deprive defendant of his 
constitutional right to a fair trial. Sheffield v. 
Lack, 702 F. Supp. 634, 1987 U.S. Dist. LEXIS 
14388 (M.D. Tenn. 1987), aff'd, Sheffield v. 
Lack, 862 F.2d 316, 1988 U.S. App. LEXIS 
18122 (6th Cir. 1988). 

As applied to a criminal trial, denial of due 
process is the failure to observe that fundamen- 
tal fairness essential to the very concept of 
justice. In order to declare a denial of it, a court 
must find that the absence of that fairness 
fatally infected the trial; the acts complained of 
must be of such quality as would necessarily 
prevent a fair trial. Richardson v. Lack, 714 F. 
Supp. 870, 1988 U.S. Dist. LEXIS 16454 (M.D. 
Tenn. 1988), affd without opinion, 876 F.2d 
894, 1989 U.S. App. LEXIS 8577 (6th Cir. Tenn. 
1989), affd, Richardson v. Lack, 876 F.2d 894, 
1989 U.S. App. LEXIS 8577 (6th Cir. Tenn. 
1989). 

Selective prosecution violative of the due 
process clause has three elements: (1) The 
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prosecutor must single out a person belonging 
to an identifiable group, such as those of a 
particular race or religion, or a group exercising 
constitutional rights, for prosecution even 
though he has decided not to prosecute persons 
not belonging to that group in similar situa- 
tions; (2) The prosecutor must initiate the pros- 
ecution with a discriminatory purpose; and (3) 
The prosecution must have a discriminatory 
effect on the group to which the defendant 
belongs. United States v. Anderson, 923 F.2d 
450, 1991 U.S. App. LEXIS 497 (6th Cir. 1991), 
cert. denied, 499 U.S. 980, 111 S. Ct. 1633, 113 
L. Ed. 2d 729, 1991 U.S. LEXIS 2240 (1991), 
cert. denied, 500 U.S. 936, 111 S. Ct. 2062, 114 
L. Ed. 2d 467, 1991 U.S. LEXIS 2879 (1991), 
cert. denied, Anderson v. United States, 499 
U.S. 980, 111 S. Ct. 1633, 113 L. Ed. 2d 729, 
1991 U.S. LEXIS 2240 (1991); McNeil v. United 
States, 500 U.S. 936, 111 S. Ct. 2062, 114 L. Ed. 
2d 467, 1991 U.S. LEXIS 2879 (1991). 

Vindictive prosecution violative of the due 
process clause occurs when a prosecutor acts to 
deter the exercise of a protected right by the 
person prosecuted. A person who claims he has 
been vindictively prosecuted must show that 
the prosecutor has some “stake” in deterring 
the petitioner’s exercise of his rights, and that 
the prosecutor’s conduct was somehow unrea- 
sonable. United States v. Anderson, 923 F.2d 
450, 1991 U.S. App. LEXIS 497 (6th Cir. 1991), 
cert. denied, 499 U.S. 980, 111 S. Ct. 1633, 113 
L. Ed. 2d 729, 1991 U.S. LEXIS 2240 (1991), 
cert. denied, 500 U.S. 936, 111 S. Ct. 2062, 114 
L. Ed. 2d 467, 1991 U.S. LEXIS 2879 (1991), 
cert. denied, Anderson v. United States, 499 
U.S. 980, 111 S. Ct. 1633, 113 L. Ed. 2d 729, 
1991 U.S. LEXIS 2240 (1991); McNeil v. United 
States, 500 U.S. 936, 111 S. Ct. 2062, 114 L. Ed. 
2d 467, 1991 U.S. LEXIS 2879 (1991). 

The practice of permitting a privately re- 
tained prosecutor to assist a district attorney 
general, or his assistant, as authorized by 
T.C.A. § 8-7-401, does not violate the due pro- 
cess clause of U.S. Const. amend. 14. State v. 
Bennett, 798 S.W.2d 783, 1990 Tenn. Crim. 
App. LEXIS 396 (Tenn. Crim. App. 1990), ap- 
peal denied, — S.W.2d —, 1990 Tenn. LEXIS 
372 (Tenn. Oct. 15, 1990), cert. denied, 500 U.S. 
915, 1115S. Ct. 2009, 114 L. Ed. 2d 98, 1991 U.S. 
LEXIS 2747 (1991), cert. denied Bennett v. 
Tennessee, 500 U.S. 915, 111 S. Ct. 2009, 114 L. 
Ed. 2d 98, 1991 U.S. LEXIS 2747 (1991). 

Although defendant was in a custodial envi- 
ronment at the time of his statements, the 
environment was not oppressive or coercive 
and defendant’s confession was voluntarily and 
knowingly made. United States v. Rigsby, 943 
F.2d 631, 1991 U.S. App. LEXIS 20599 (6th Cir. 
1991), cert. denied, 503 U.S. 908, 112 S. Ct. 
1269, 117 L. Ed. 2d 496, 1992 U.S. LEXIS 1444 
(1992). 

Plain error existed in the trial court’s con- 
ducting trial into the late night and early 
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morning hours of the next day. State v. Parton, 
817 S.W.2d 28, 1991 Tenn. Crim. App. LEXIS 
406 (Tenn. Crim. App. 1991). 

The due process clause and equal protection 
application of the U.S. Const. amend. 5, U.S. 
Const. amend. 14, and Tenn. Const. art. I, § 8 
require that a new rule for the conduct of 
criminal prosecutions is to be applied retroac- 
tively to all cases, state or federal, pending on 
direct review or not yet final. State v. Enochs, 
823 S.W.2d 539, 1991 Tenn. LEXIS 486 (Tenn. 
1991), rehearing denied, — S.W.2d —, 1992 
Tenn. LEXIS 41 (Tenn. Jan. 27, 1992). 

Participation in the criminal trial by special 
prosecutors who represented the victim in a 
civil matter arising from the same incident was 
a violation of defendant’s due process right 
under the federal and state constitutions. State 
v. Eldridge, 951 S.W.2d 775, 1997 Tenn. Crim. 
App. LEXIS 441 (Tenn. Crim. App. 1997). 

A five-year delay from the commission of the 
offense to defendant’s arrest raised due process 
concerns requiring analysis under the federal 
and state constitutions. State v. Utley, 956 
S.W.2d 489, 1997 Tenn. LEXIS 571 (Tenn. 
1997). 

To establish discriminatory intent in a case 
alleging selective prosecution based on race, a 
claimant must show that the policy was moti- 
vated by racial animus; to establish discrimina- 
tory effect, the claimant must demonstrate that 
similarly situated individuals of a different race 
were not similarly prosecuted. United States v. 
Jones, 159 F.3d 969, 1998 FED App. 331P, 1998 
U.S. App. LEXIS 28141 (6th Cir. Tenn. 1998). 

Where claimant alleged selective prosecution 
based on race and made a showing of discrimi- 
natory intent, some evidence of discriminatory 
effect warranted discovery on his selective pros- 
ecution claim. United States v. Jones, 159 F.3d 
969, 1998 FED App. 331P, 1998 U.S. App. 
LEXIS 28141 (6th Cir. Tenn. 1998). 

Retroactive application of the abolition of the 
year and a day rule as it existed at common law 
in Tennessee, did not deny defendant due pro- 
cess of law in violation of U.S. Const. amend. 
14. Rogers v. Tennessee, 532 U.S. 451, 121 S. 
Ct. 1693, 149 L. Ed. 2d 697, 2001 U.S. LEXIS 
3519 (2001), superseded by statute as stated in, 
Armstrong v. Bertrand, 336 F.3d 620, 2003 U.S. 
App. LEXIS 14360 (7th Cir. Wis. 2003). 

In a felony murder case, a court did not err by 
denying defendant’s motion for a continuance, 
where defendant completely failed to demon- 
strate that the findings or testimony of expert 
witnesses would have been favorable to the 
defense. In short, the defendant failed to estab- 
lish that the trial court abused its discretion, 
because there was no indication that he was 
denied a fair trial or that the result of the 
proceeding would have been different had a 
continuance been granted. State v. Odom, 137 
S.W.3d 572, 2004 Tenn. LEXIS 452 (Tenn. May 
20, 2004). 
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Where petitioner claimed his absence from 
voir dire violated his due process rights render- 
ing his trial proceedings void, he failed to show 
that the record contained a jurisdictional defi- 
ciency and the denial of habeas relief was 
affirmed. Petitioner knew the time and place of 
the trial and the record had not definitively 
established that his absence was not voluntary. 
Holt v. Bell, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 749 (Tenn. Crim. App. July 21, 
2005). 

Inmate’s claim that his due process rights 
were violated when he was labeled as a gang 
member and denied work release was properly 
dismissed for failure to state a claim because 
although the inmate alleged various detrimen- 
tal consequences arising from his designation 
as a gang member, none of them infringed on 
any interest protected by due process. Higgins 
v. White, — S.W.3d —, 2006 Tenn. App. LEXIS 
439 (Tenn. Ct. App. June 27, 2006). 

Defendant’s right to a fair trial was not 
violated where the court did not err by extend- 
ing his trial into late evening hours because, 
after informing the jury that the presentation 
of the evidence and the jury instructions would 
probably not be given until midnight, the trial 
court polled the jury by questioning each mem- 
ber about whether he or she felt that he or she 
could concentrate and finish the case that 
night. The jurors all responded that they could 
concentrate and finish the case that night. 
State v. Jones, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 326 (Tenn. Crim. App. Apr. 21, 
2006). 

Defendant’s conviction for premeditated 
first-degree murder and his subsequent sen- 
tence to death were both proper because there 
was no indication in the record before the 
appellate court that the trial judge prejudgéd 
any factual issues that arose related to defen- 
dant’s re-sentencing hearing; thus, the appel- 
late court was unable to conclude that the trial 
court abused its discretion in denying the mo- 
tion for recusal. State v. Rimmer, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 986 (Tenn. Crim. 
App. Dec. 15, 2006). 


50. —Arrest. 

Discharge of an accused who killed an officer 
making an arrest under an unconstitutional 
law cannot be required because prosecution is 
without due process of law. Franklin v. South 
Carolina, 218 U.S. 161, 30S. Ct. 640, 54 L. Ed. 
980, 1910 U.S. LEXIS 2013 (1910). 

An agreement between a deputy sheriff and a 
private citizen to willfully and without cause 
arrest and imprison debtors of the private citi- 
zen for the purpose of extortion was a con- 
spiracy and deprived the debtor of rights, privi- 
leges and immunities secured and protected by 
the constitution of the United States. Brown v. 
United States, 204 F.2d 247, 1953 U.S. App. 
LEXIS 2419 (6th Cir. 1953). 
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Complaints that alleged arrest, search and 
seizure without warrant, and arrest without 
warrant alleged facts sufficient to constitute a 
violation of U.S. Const. amend. 14. Bell v. 
Hosse, 31 F.R.D. 181, 1962 U.S. Dist. LEXIS 
5927 (M.D. Tenn. 1962). 

No constitutional right of plaintiff was vio- 
lated where a valid warrant for the arrest of 
plaintiff and “John Doe, alias” was issued by a 
court of competent jurisdiction and placed in 
the sheriffs hands for execution, and where the 
sheriff and others assisting him had such valid 
warrant at the time of a search of plaintiffs 
premises and at plaintiffs subsequent arrest. 
McCloud v. Tester, 391 F. Supp. 1271, 1975 U.S. 
Dist. LEXIS 14552 (E.D. Tenn. 1975). 

While certainly there are state interests in 
law enforcement served by § 40-7-108 which 
allows police to shoot all fleeing felons, those 
interests are compelling only when the fleeing 
felon poses a danger to the safety of others; 
those interests are not sufficiently compelling 
to justify the use of deadly force to protect only 
property rights. Garner v. Memphis Police 
Dep’t, 710 F.2d 240, 1983 U.S. App. LEXIS 
26683 (6th Cir. 1983), affd, 471 U.S. 1, 105 S. 
Ct. 1694, 85 L. Ed. 2d 1, 1985 U.S. LEXIS 195 
(1985), affd sub nom. Tennessee v. Garner, 471 
U.S. 1, 105 S. Ct. 1694, 85 L. Ed. 2d 1, 1985 U.S. 
LEXIS 195 (1985). 


51. —Excessive Force. 

An arrestee’s claim of excessive use of force 
against the police officers is governed by the 
fourth amendment’s reasonableness standard 
rather than the fourteenth amendment’s due 
process standard. Gibson v. City of Clarksville, 
860 F. Supp. 450, 1993 U.S. Dist. LEXIS 20201 
(M.D. Tenn. 1993). 


52. ——Fleeing Felon Statutes. 

United States supreme court decision hold- 
ing fleeing felon statutes unconstitutional not 
to be retroactively applied. Carter v. Chatta- 
nooga, 850 F.2d 1119, 1988 U.S. App. LEXIS 
8862 (6th Cir. Tenn. 1988), cert. denied, 488 
U.S. 1010, 109 S. Ct. 795, 102 L. Ed. 2d 786, 
1989 U.S. LEXIS 78 (1989), cert. denied, Carter 
v. Chattanooga, 488 U.S. 1010, 109 S. Ct. 795, 
102 L. Ed. 2d 786, 1989 U.S. LEXIS 78 (1989). 


53. —Search and Seizure. 

Where the land on which evidence is found is 
not possessed as a part of the curtilage or used 
in the daily operation of the premises, the 
constitutional provisions against unreasonable 
searches and seizures do not apply. Chico v. 
State, 217 Tenn. 19, 394 S.W.2d 648, 1965 Tenn. 
LEXIS 515 (1965). 

Where police entered dry cleaning establish- 
ment for purpose of obtaining suit belonging to 
defendant which had been left for cleaning and 
suit was voluntarily turned over to police by 
owner of the establishment and police had 
reason to believe that suit would be of help in 
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solving murder case, such search was reason- 
able and defendant was without standing to 
object to search. Clarke v. State, 218 Tenn. 259, 
402 S.W.2d 863, 1966 Tenn. LEXIS 563 (1966), 
cert. denied, Clarke v. Tennessee, 385 U.S. 942, 
87 S. Ct. 308, 17 L. Ed. 2d 222, 1966 U.S. 
LEXIS 413 (1966). 

Where an officer makes an arrest without a 
warrant on basis of alleged reliable information 
possessed by him that a felony has been com- 
mitted, it is the duty of the trial judge upon 
objection to the evidence gained by a search 
made in connection with such an arrest to 
conduct an inquiry for the purpose of satisfying 
himself as a judge that felony had been com- 
mitted and that the information came from a 
reliable source. Wallis v. State, 220 Tenn. 400, 
417 S.W.2d 781, 1967 Tenn. LEXIS 467 (1967). 

Where rifle used in armed robbery was 
plainly visible when officers walked up to de- 
fendant’s automobile, seizure of rifle without 
search warrant did not amount to unlawful 
search and seizure and rifle was admissible in 
evidence against defendant. Sneed v. State, 221 
Tenn. 6, 423 S.W.2d 857, 1968 Tenn. LEXIS 512 
(1968). 

Where defendant alleged that the prosecu- 
tion was tainted by evidence obtained through 
illegal electronic eavesdropping, in order to 
protect defendant’s due process rights it was 
required that the state comply with defendant’s 
timely motion for discovery of existing investi- 
gatory reports related to the wiretap, pursuant 
to Alderman v. United States, 394 U.S. 165, 89 
S. Ct. 961, 22 L. Ed. 2d 176, 1969 U.S. LEXIS 
3287 (1969), rehearing denied, 394 U.S. 939, 89 
S. Ct. 1177, 22 L. Ed. 2d 475, 1969 U.S. LEXIS 
2291 (1969), reh’g denied, 394 U.S. 939, 89 S. 
Ct. 117, 22 L. Ed. 2d 475 (1969); Armstrong v. 
State, 555 S.W.2d 870, 1977 Tenn. Crim. App. 
LEXIS 302 (Tenn. Crim. App. 1977), cert. de- 
nied, 435 U.S. 904, 98 S. Ct. 1450, 55 L. Ed. 2d 
495, 1978 U.S. LEXIS 949 (1978), cert. denied, 
Tennessee v. Armstrong, 435 U.S. 904, 98 S. Ct. 
1450, 55 L. Ed. 2d 495, 1978 U.S. LEXIS 949 
(1978). 

Where search warrant issued pursuant to 
sheriffs affidavit was invalid but where defen- 
dant had some college and was engaged in 
trading stocks and bonds and evidence indi- 
cated that defendant had voluntarily consented 
to and invited search after arrival of officers, 
and searching officers, found evidence resulting 
in conviction of second degree murder, such 
conviction was valid. Earls v. State, 496 S.W.2d 
464, 1973 Tenn. LEXIS 473 (Tenn. 1973). 

The smell of marijuana coming from a motor 
vehicle which had been stopped for a traffic 
offense furnished probable cause for the war- 
rantless search of the vehicle. Hicks v. State, 
534 S.W.2d 872, 1975 Tenn. Crim. App. LEXIS 
307 (Tenn. Crim. App. 1975). 

A search conducted without warrant is per se 
unreasonable subject only to a few specifically 
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established and well-delineated exceptions. 
Hawkins v. State, 543 S.W.2d 606, 1976 Tenn. 
Crim. App. LEXIS 318 (Tenn. Crim. App. 1976). 

Where police stopped defendant’s car, im- 
pounded it and later searched it the question of 
the validity of the search cannot be reached 
until the validity of the initial stop has been 
established. Hawkins v. State, 543 S.W.2d 606, 
1976 Tenn. Crim. App. LEXIS 318 (Tenn. Crim. 
App. 1976). 

Defendant had no standing to object to war- 
rantless search of crawl space where he was 
arrested, since he had no proprietary interest 
in that property. Elliott v. Morford, 557 F.2d 
1228, 1977 U.S. App. LEXIS 12561 (6th Cir. 
1977), cert. denied, 434 U.S. 1040, 98S. Ct. 782, 
54 L. Ed. 2d 790, 1978 U.S. LEXIS 519 (1978), 
cert. denied, Morford v. Elliott, 434 U.S. 1040, 
98 S. Ct. 782, 54 L. Ed. 2d 790, 1978 US. 
LEXIS 519 (1978). 

A fraudulent misrepresentation of a material 
fact will invalidate a search warrant. State v. 
Little, 560 S.W.2d 403, 1978 Tenn. LEXIS 568 
(Tenn. 1978). 

The issuance of a state’s warrant by a non- 
salaried justice of the peace does not satisfy the 
requirements of a neutral and detached magis- 
trate and is violative of U.S. Const. amend. 14 
and Tennessee Const. art. I, § 8. In re Dender, 
571 S.W.2d 491, 1978 Tenn. LEXIS 647 (Tenn. 
1978). 

Defendant was arrested without probable 
cause, and the resulting searches and seizures 
were constitutionally infirm under U.S. Const. 
amends. 4 and 14 and under Tenn. Const. art. I, 
§§ 7 and 8, where there was no proof in the 
record of the reliability of the informant or the 
credibility of his information. Goines v. State, 
572 S.W.2d 644, 1978 Tenn. LEXIS 657 (Tenn. 
1978). 

No warrant is necessary to enter upon open 
farmland where officers have lawfully observed 
contraband growing thereon, either from an 
aerial overflight or from lawful ground obser- 
vation. State v. Jennette, 706 S.W.2d 614, 1986 
Tenn. LEXIS 824 (Tenn. 1986). 

Defendant had no legitimate privacy interest 
in picnic site or the surrounding area and 
evidence seized from such location was admis- 
sible. United States v. Rigsby, 943 F.2d 631, 
1991 U.S. App. LEXIS 20599 (6th Cir. 1991), 
cert. denied, 503 U.S. 908, 112 S. Ct. 1269, 117 
L. Ed. 2d 496, 1992 U.S. LEXIS 1444 (1992). 

The government failed to meet its burden of 
proving probable cause for the institution of a 
forfeiture suit, and was therefore ordered to 
restore seized property. Jones v. United States 
Drug Enforcement Admin., 819 F. Supp. 698, 
1993 U.S. Dist. LEXIS 5409 (M.D. Tenn. 1993). 


54. —Involuntary Confessions. 

Where officers deprived defendant of sleep for 
most of the time for four days and nights and 
resulting hysteria necessitated the attendance 
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of a physician a confession was inadmissible 
against such defendant as being a denial of due 
process. Rounds v. State, 171 Tenn. 511, 106 
S.W.2d 212, 1937 Tenn. LEXIS 131 (1937). 

The constitution of the United States stands 
as a bar against the conviction of any individual 
in an American court by means of a coerced 
confession. Ashcraft v. Tennessee, 322 U.S. 143, 
64S. Ct. 921, 88 L. Ed. 1192, 1944 U.S. LEXIS 
782 (1944), following remand, Ashcraft v. Ten- 
nessee, 327 U.S. 274, 66 S. Ct. 544, 90 L. Ed. 
667, 1946 U.S. LEXIS 2732 (1946). 

“It is inconceivable that any court of justice in 
the land, conducted as our courts are, open to 
the public, would permit prosecutors serving in 
relays to keep a defendant witness under con- 
tinuous cross-examination for thirty-six hours 
without rest or sleep in an effort to extract a 
voluntary confession. Nor can we, consistently 
with constitutional due process of law, hold 
voluntary a confession where prosecutors do 
the same thing away from the restraining in- 
fluences of a public trial in an open court room.” 
Ashcraft v. Tennessee, 322 U.S. 148, 64 S. Ct. 
921, 88 L. Ed. 1192, 1944 U.S. LEXIS 782 
(1944), following remand, Ashcraft v. Tennes- 
see, 327 U.S. 274, 66S. Ct. 544, 90 L. Ed. 667, 
1946 U.S. LEXIS 2732 (1946). 

The supreme court of the United States, upon 
reviewing state court’s conviction of defendant 
for murder, where defendant claimed that his 
conviction was obtained by the use of involun- 
tary confessions coerced by officers, and thus he 
was convicted in violation of U.S. Const. 
amend. 14, was bound to make an independent 
examination of defendant’s claim, and the duty 
to make such an examination cannot be fore- 
closed by the finding of the state court, or the 
verdict of a jury, or both. Ashcraft v. Tennessee, 
322 U.S. 143, 64S. Ct. 921, 88 L. Ed. 1192, 1944 
U.S. LEXIS 782 (1944), following remand, Ash- 
craft v. Tennessee, 327 U.S. 274, 66S. Ct. 544, 
90 L. Ed. 667, 1946 U.S. LEXIS 2732 (1946). 

After the admission of a confession upon the 
preliminary determination of the trial judge, 
the weight of the confession is for the jury so 
that it is up to the jury to determine whether 
the defendant made the confession and 
whether the statements in it are true, and to 
aid in resolving these questions the jury may 
hear evidence of the circumstances under 
which the confession was procured. Campbell v. 
State, 215 Tenn. 95, 384 S.W.2d 4, 1964 Tenn. 
LEXIS 541 (Tenn. Nov. 12, 1964). 

Where confessions are offered as evidence 
their competency becomes a preliminary ques- 
tion to be determined by the court as a prelimi- 
nary question and it is error for the court to 
allow the jury to determine such preliminary 
fact. Campbell v. State, 215 Tenn. 95, 384 
S.W.2d 4, 1964 Tenn. LEXIS 541 (Tenn. Nov. 12, 
1964). 

Where investigation has ceased to be a gen- 
eral investigation of an unsolved crime but has 
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begun to focus on a particular suspect who has 
been taken into police custody, and interro- 
gated for the purpose of eliciting incriminating 
statements without accused having been effec- 
tively absolutely warned of his constitutional 
right to remain silent and accused has been 
denied right to counsel during that period, 
statements elicited by police during such period 
cannot be used against him in a criminal pro- 
ceeding. Campbell v. State, 215 Tenn. 95, 384 
S.W.2d 4, 1964 Tenn. LEXIS 541 (Tenn. Nov. 12, 
1964). 

Detention of defendant without arraignment 
after confession did not render confession inad- 
missible. Van Zandt v. State, 218 Tenn. 187, 402 
S.W.2d 130, 1966 Tenn. LEXIS 637 (1966), cert. 
denied, Van Zandt v. Tennessee, 385 U.S. 884, 
8758. Ct. 175, 17 L. Ed. 2d 111, 1966 U.S. LEXIS 
1053 (1966). 

Where defendant who confessed telephone 
thefts to telephone company employee was ad- 
vised of his right to remain silent and that his 
statements could be used against him and 
knew of his right to counsel and had been 
granted permission to call an attorney, defen- 
dant’s confession was admissible. Van Zandt v. 
State, 218 Tenn. 187, 402 S.W.2d 130, 1966 
Tenn. LEXIS 637 (1966), cert. denied, Van 
Zandt v. Tennessee, 385 U.S. 884, 87S. Ct. 175, 
17 L. Ed. 2d 111, 1966 U.S. LEXIS 1053 (1966). 

Admissions made to officers, arriving at the 
scene of a shooting and even before they could 
be sure the victim was dead, asked, with sev- 
eral persons present, in substance, “who did it” 
and after getting an answer asked “why” are 
admissible even though defendant has not been 
advised of his constitutional rights as such 
admissions are made at a general inquiry. Tate 
v. State, 219 Tenn. 698, 413 S.W.2d 366, 1967 
Tenn. LEXIS 455 (1967). 

Admission of testimony that defendant, after 
arriving at police station, asked and received 
permission to make three phone calls and after 
making third call to an attorney stated “Well, I 
am not going to tell you anything further. I 
don’t have anything to say,” was not reversible 
error where court instructed jury that defen- 
dant was not required to testify against himself 
and that no inference could be drawn from his 
failure to take stand and no comment was made 
on the matter by the prosecution. State v. 
Flanagan, 223 Tenn. 134, 443 S.W.2d 25, 1969 
Tenn. LEXIS 482 (1969). 

An accused may waive his right to remain 
silent, formerly invoked, especially when the 
accused himself initiates later interrogation by 
expressing a desire to make a statement. Sul- 
lins v. State, 1 Tenn. Crim. App. 630, 448 
S.W.2d 96, 1969 Tenn. Crim. App. LEXIS 294 
(Tenn. Crim. App. 1969). 

The defendant in a criminal case, by electing 
to testify, waives any objection to the submis- 
sion of those parts of a written statement 
obtained by investigating officers during pre- 
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trial interrogation that are corroborated by his 
testimony. Sullins v. State, 1 Tenn. Crim. App. 
630, 448 S.W.2d 96, 1969 Tenn. Crim. App. 
LEXIS 294 (Tenn. Crim. App. 1969). 

When a confession is given to investigating 
officers because the defendant fears the treat- 
ment that he will receive at a jail to which he is 
being transferred for the purpose of keeping 
him separated from codefendants who had al- 
ready confessed, careful scrutiny should be 
given to the facts to rule out the probability of 
such persuasion being police originated, but, if 
after such scrutiny, it appears that the fears of 
the defendant were engendered not by agents of 
the prosecution but by fellow prisoners, his 
confession will not be excluded under the rule 
of Miranda v. Arizona. Sullins v. State, 1 Tenn. 
Crim. App. 630, 448 S.W.2d 96, 1969 Tenn. 
Crim. App. LEXIS 294 (Tenn. Crim. App. 1969). 

The rule of Miranda v. Arizona does not 
require interrogating officers to cease all inter- 
rogation, nor render the evidence obtained 
thereby inadmissible, when an accused indi- 
cates that he does not wish to be questioned on 
a specific subject but continues to answer ques- 
tions on other subjects without objection. 
Tooley v. State, 1 Tenn. Crim. App. 652, 448 
S.W.2d 683, 1969 Tenn. Crim. App. LEXIS 346 
(Tenn. Crim. App. 1969). 

Once a defendant has been informed of his 
rights and indicates he understands those 
rights, his choosing to speak and not requesting 
a lawyer is sufficient evidence that he knows of 
his rights and chooses not to exercise them 
provided that the attendant facts show clearly 
and convincingly he did relinquish his consti- 
tutional rights knowingly, intelligently and vol- 
untarily, but a statement by defendant is not 
essential to the chain of proof. McGee v. State, 
2 Tenn. Crim. App. 100, 451 S.W.2d 709, 1969 
Tenn. Crim. App. LEXIS 356 (Tenn. Crim. App. 
1969). 

Argument of district attorney-general in bur- 
glary prosecution constituted reversible error 
where its import was that failure of defendant, 
who did not take witness stand, to testify how 
he obtained check allegedly taken in burglary 
would justify jury in drawing unfavorable con- 
clusion therefrom. Huckaby v. State, 3 Tenn. 
Crim. App. 84, 457 S.W.2d 872, 1970 Tenn. 
Crim. App. LEXIS 446 (1970). 

Trial court is under no duty to hear evidence 
on the voluntariness of a confession absent a 
request for such a hearing or an objection to the 
admission of the confession. Pulley v. State, 506 
S.W.2d 164, 1973 Tenn. Crim. App. LEXIS 228 
(Tenn. Crim. App. 1978). 

Where an adult defendant was properly 
given his Miranda warnings, signed a written 
waiver of his right to the presence of an attor- 
ney and a consent to interrogation, and his wife 
was present on the premises, but three re- 
quests he made to call his father were refused, 
his confession was voluntarily given and admis- 
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sible against him in his subsequent trial on 
charges of first degree murder. Bramlett v. 
State, 515 S.W.2d 895, 1974 Tenn. Crim. App. 
LEXIS 234 (Tenn. Crim. App. 1974). 

Although the privilege against self-incrimi- 
nation precludes a prosecutor’s comment on a 
defendant’s failure to testify, it does not prevent 
the prosecution from arguing that the prosecu- 
tion’s evidence is uncontradicted. Hensley v. 
Rose, 429 F. Supp. 75, 1975 U.S. Dist. LEXIS 
16019 (E.D. Tenn. 1975), affd without opinion, 
549 F.2d 801 (6th Cir. 1976), affd, Hensley v. 
Rose, 549 F.2d 801 (6th Cir. 1976), cert. denied, 
Hensley v. Rose, 431 U.S. 922, 97 S. Ct. 2193, 
53 L. Ed. 2d 235, 1977 U.S. LEXIS 1858 (1977). 

Where confession of jointly tried codefen- 
dants are similar in material respects the rule 
against use of one non-testifying codefendant’s 
confession to implicate another is not violated 
by relating the substance of such confession, 
but where the confession of one non-testifying 
codefendant contradicts, repudiates or adds to 
material statements in the confession of the 
other non-testifying codefendant so as to expose 
the latter to an increased risk of conviction or 
an increase in the degree of the offense with 
corresponding greater punishment, the latter 
codefendant is entitled to test the veracity of 
the statements in the confession of his codefen- 
dant. State v. Elliott, 524 S.W.2d 473, 1975 
Tenn. LEXIS 665 (Tenn. 1975). 

Defendants in an obscenity case could not 
refuse to produce in open court the motion 
picture alleged to be obscene on the grounds 
that to do so would violate their rights against 
self-incrimination, since the motion picture was 
not a private paper and was not owned by the 
individual defendants and the corporation had 
no right against self-incrimination. Taylor v. 
State ex rel. Kirkpatrick, 529 S.W.2d 692, 1975 
Tenn. LEXIS 584 (Tenn. 1975), cert. denied, 
Taylor v. Tennessee, 429 U.S. 930, 97 S. Ct. 337, 
50 L. Ed. 2d 300, 1976 U.S. LEXIS 3419 (1976). 

After a full Miranda warning, admittedly 
understood, a defendant who spontaneously 
responds to questions waives his right against 
self-incrimination, although he refuses to sign 
a written waiver. Bush v. State, 530 S.W.2d 95, 
1975 Tenn. Crim. App. LEXIS 275 (Tenn. Crim. 
App. 1975). 

Where police, upon being called by defendant 
to investigate husband’s death, asked defen- 
dant: (1) Who was present at time of shooting; 
(2) Her location at that time; (3) Whether she 
killed husband, defendant’s rights were not 
violated as these questions were part of proper 
on-the-scene investigation. Bryant v. State, 539 
S.W.2d 816, 1976 Tenn. Crim. App. LEXIS 383 
(Tenn. Crim. App. 1976). 

Defendant’s confession, volunteered while 
visiting deputy sheriff in his home, did not 
require Miranda warnings as circumstances 
approximated on-the-scene questioning rather 
than custodial interrogation. Pyburn v. State, 
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539 §.W.2d 835, 1976 Tenn. Crim. App. LEXIS 
387 (Tenn. Crim. App. 1976). 

Where defendant received Miranda warn- 
ings and answered some questions, but then 
asked for an attorney, which request was ig- 
nored, the confession obtained under continued 
questioning was tainted and could be used only 
to impeach the credibility of the defendant’s 
testimony and not to establish a factor deter- 
minative of defendant’s guilt or innocence. Py- 
burn v. State, 539 S.W.2d 835, 1976 Tenn. Crim. 
App. LEXIS 387 (Tenn. Crim. App. 1976). 

Where defendant’s sanity was proved by 
abundant competent evidence, admission of de- 
fendant’s improperly made confession for pur- 
poses of establishing his sanity was only harm- 
less error as confession constituted mere 
cumulative evidence. Pyburn v. State, 539 
S.W.2d 835, 1976 Tenn. Crim. App. LEXIS 387 
(Tenn. Crim. App. 1976). 

Where the police officer arrived at the scene 
of the crime and the focus of his investigation 
had not narrowed beyond the four persons 
present and, without coercion, one of these four 
stated that he had done the shooting, this 
statement was admissible. Parks v. State, 543 
S.W.2d 855, 1976 Tenn. Crim. App. LEXIS 321 
(Tenn. Crim. App. 1976). 

Where defendant, after having made an on- 
the-scene incriminating statement, was given 
the Miranda warnings, refused to make further 
statement, and then made the same incrimi- 
nating statement, his Miranda rights had been 
waived, and testimony that he had remained 
silent was admissible in defendant’s prosecu- 
tion for murder. Parks v. State, 543 S.W.2d 855, 
1976 Tenn. Crim. App. LEXIS 321 (Tenn. Crim. 
App. 1976). 

An inmate need not be given his Miranda 
warnings when prison disciplinary proceedings 
are begun against him. Tinch v. Henderson, 430 
F. Supp. 964, 1977 U.S. Dist. LEXIS 16801 
(M.D. Tenn. 1977). 

If an inmate is compelled to give testimony 
against himself in a prison disciplinary hear- 
ing, his testimony may not be used against him 
in a subsequent criminal proceeding arising out 
of the same facts which gave rise to the disci- 
plinary hearing. Tinch v. Henderson, 430 F. 
Supp. 964, 1977 U.S. Dist. LEXIS 16801 (M.D. 
Tenn. 1977). 

Where two uniformed guards sat behind the 
defendants prior to the jury selection, and 
where defendants were brought into the court- 
room in chains in the presence of prospective 
jurors, but where there was no indication that 
any of prospective jurors who eventually sat on 
case saw the defendants in shackles, defen- 
dants’ due process rights were not violated. 
Evans v. State, 557 S.W.2d 927, 1977 Tenn. 
Crim. App. LEXIS 318 (Tenn. Crim. App. 1977). 

The right against self-incrimination may be 
relinquished if a defendant knowingly, intelli- 
gently and voluntarily waives it. Owens v. 
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State, 561 S.W.2d 167, 1977 Tenn. Crim. App. 
LEXIS 257 (Tenn. Crim. App. 1977). 

Where defendant at his arrest gave the police 
an exculpatory statement and at trial testified 
to an exculpatory version of events, his consti- 
tutional right to remain silent was not violated 
by the prosecution’s use of his post-arrest si- 
lence to challenge that exculpatory defense. 
Ware v. State, 565 S.W.2d 906, 1978 Tenn. 
Crim. App. LEXIS 295 (Tenn. Crim. App. 1978). 

Where defendant has invoked his constitu- 
tional right to remain silent when he told the 
detective at the arrest scene that he did not 
have anything to say, but approximately 30 
minutes later different detectives, who may not 
have known he had invoked his right to remain 
silent, took him on a 30-45 minute drive and 
questioned while retracing the route of his 
escape, after which the defendant confessed to 
the crime, the resumption of questioning after 
only 30 minutes was not a “scrupulous honor- 
ing” of defendant’s right to remain silent, and 
later confession was inadmissible as fruit of the 
poisonous tree. State v. Crump, 834 S.W.2d 265, 
1992 Tenn. LEXIS 358 (Tenn. 1992), cert. de- 
nied, 506 U.S. 905, 113 S. Ct. 298, 121 L. Ed. 2d 
221, 1992 U.S. LEXIS 6318 (1992), appeal 
denied, Walls v. State, — S.W.3d —, 2004 Tenn. 
LEXIS 430 (Tenn. May 10, 2004), cert. denied, 
Tennessee v. Crump, 506 U.S. 905, 113 S. Ct. 
298, 121 L. Ed. 2d 221, 1992 U.S. LEXIS 6318 
(1992). 

In a prosecution for aggravated sexual as- 
sault, even though defendant was not advised 
that his incriminating statements to a counse- 
lor were not privileged, admission of the state- 
ments did not violate due process since they 
were made in a noncustodial setting and there 
was no evidence of interference by a state 
agent. State v. Smith, 933 S.W.2d 450, 1996 
Tenn. LEXIS 836 (Tenn. 1996). 

Defendant’s inculpatory statements stem- 
ming from custodial interrogation, where police 
failed to administer the Miranda warnings, 
should have been suppressed where: (1) Police 
only told defendant he was free to leave once, 
within the first thirty seconds of his two hour 
interview; (2) Defendant was isolated and de- 
nied the opportunity to telephone his sister, 
even when he asked to do so; (3) Nothing in the 
record indicated that defendant believed he 
could leave the interview; and (4) Under the 
totality of the circumstances, no reasonable 
person in the defendant’s position would have 
considered himself free to leave. State v. Payne, 
149 $.W.3d 20, 2004 Tenn. LEXIS 990 (Tenn. 
2004). 

As to the accident scene where defendant was 
suspected of being intoxicated, one officer testi- 
fied that defendant was not in custody when he 
admitted that he was driving the van, but 
rather the admission occurred while the officer 
was conducting a “kind of on-the-scene” inves- 
tigation; appellate court, applying the totality 
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of the circumstances, held that a reasonable 
person in defendant’s position would not have 
considered himself deprived of freedom of 
movement to a degree associated with a formal 
arrest, and thus Miranda warnings were not 
required and defendant’s admission was admis- 
sible. State v. Wright, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 1098 (Tenn. Crim. App. Oct. 
7, 2005). 

Defendant knowingly and voluntarily made 
the two statements which were the object of his 
motion to suppress where, at the time of the 
interviews, defendant was almost 20 years old 
and had completed 12 grades of school; defen- 
dant admitted that he had prior experience 
with police interrogation and had previously 
been administered his Miranda rights, and the 
statements were freely given and absent any 
undue coercion. State v. Green, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 839 (Tenn. Crim. 
App. Oct. 31, 2006), appeal denied, — S.W.3d 
—, 2007 Tenn. LEXIS 270 (Tenn. Mar. 5, 2007). 


55. —Preliminary Hearings. 

Want of formal arraignment is not a denial of 
due process. Garland v. Washington, 232 U.S. 
642, 34 S. Ct. 456, 58 L. Ed. 772, 1914 U.S. 
LEXIS 1311 (1914). 

A suspect in a state criminal case may be 
temporarily held before he is taken before a 
magistrate without a violation of U.S. Const. 
amend. 14. Hardin v. State, 210 Tenn. 116, 1962 
Tenn. 399, 355 S.W.2d 105, 1962 Tenn. LEXIS 
399 (1962), rehearing denied, 210 Tenn. 116, 
356 S.W.2d 595, 1962 Tenn. LEXIS 416 (1962), 
reh’g denied, Hardin v. State, 210 Tenn. 116, 
356 S.W.2d 595, 1962 Tenn. LEXIS 416 (1962). 

A person accused of crime has no constitu- 
tional right to a preliminary hearing. State ex 
rel. Leighton v. Henderson, 1 Tenn. Crim. App. 
598, 448 S.W.2d 82, 1969 Tenn. Crim. App. 
LEXIS 343 (Tenn. Crim. App. 1969). 

The preliminary hearing is not a critical 
stage in a criminal proceeding in Tennessee. 
Schoonover v. State, 1 Tenn. Crim. App. 617, 
448 §.W.2d 90, 1969 Tenn. Crim. App. LEXIS 
344 (1969). 

Due process is not violated by not furnishing 
a criminal defendant with the transcript of the 
preliminary hearing. Schoonover v. State, 1 
Tenn. Crim. App. 617, 448 S.W.2d 90, 1969 
Tenn. Crim. App. LEXIS 344 (1969). 

No constitutional right of a defendant is 
violated by the mere fact that a presiding judge 
at a preliminary hearing is a nonlawyer. State 
v. Pritchett, 621 S.W.2d 127, 1981 Tenn. LEXIS 
484 (Tenn. 1981). 


56. —Extradition. 

Substantive issues of speedy trial, due pro- 
cess, and double jeopardy are not appropriate 
concerns of courts in extradition proceedings in 
asylum states. Beckwith v. Evatt, 819 S.W.2d 
453, 1991 Tenn. Crim. App. LEXIS 407 (Tenn. 
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Crim. App. 1991), appeal denied, — S.W.2d —, 
1991 Tenn. LEXIS 414 (Tenn. Sept. 30, 1991). 


57. —Pre-Indictment Delay. 

A due process claim of excessive pre-indict- 
ment delay will fail unless the petitioner can 
show that the government had no valid reason 
for the delay or sought to obtain some tactical 
advantage by the delay. United States v. De- 
Clue, 899 F.2d 1465, 1990 U.S. App. LEXIS 
1539 (6th Cir. 1990). 

While defendant asserted that she suffered 
prejudice to her case and an impaired ability to 
defend against the charges as a result of the 
death of certain witnesses and impaired memo- 
ries of others, such consequences were insuff- 
cient to warrant dismissal for pre-indictment 
delay. United States v. Duke, 814 F. Supp. 29, 
1993 U.S. Dist. LEXIS 2543 (M.D. Tenn. 1993). 

Where the government offers valid reasons 
for a pre-indictment delay, the defendant’s due 
process rights are generally not implicated. 
United States v. Duke, 814 F. Supp. 29, 1993 
U.S. Dist. LEXIS 2543 (M.D. Tenn. 1993). 

In determining whether a due process viola- 
tion has occurred when the state is aware that 
an offense has been committed but delays in 
commencing adversarial proceedings, the test 
is whether it is shown that the delay caused 
prejudice to the defendant’s rights to a fair trial 
and that the state caused the delay in order to 
gain an advantage. State v. Carico, 968 S.W.2d 
280, 1998 Tenn. LEXIS 250 (Tenn. 1998). 

Defendant’s due process rights were not vio- 
lated by a 13 year delay between the commis- 
sion of the murder and the return of the indict- 
ment because the trial court found that actual 
prejudice had not been proven; the missing 
tapes and witness statements might have sup- 
ported an alternative theory as to the perpetra- 
tor, but that was not proven. The trial court 
further found that the state had not caused the 
delay for tactical advantage but instead had 
lacked sufficient evidence until the discovery of 
the projectiles. State v. D’Antonio, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 1152 (Tenn. 
Crim. App. Oct. 26, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 389 (Tenn. 2006). 


58. —Indictment. 

Where the highest court of a state decides 
that an indictment charging an accused with a 
crime is sufficient under the laws of the state, 
the federal courts will not pass upon the suffi- 
ciency of such indictment under the laws of the 
state for the purpose of determining whether 
the accused is denied the equal protection of the 
laws, or due process of law. Bergemann v. 
Backer, 157 U.S. 655, 15 S. Ct. 727, 39 L. Ed. 
845, 1895 U.S. LEXIS 2217 (1895). 

Statute requiring an information instead of 
indictment against a former convict is valid. 
Graham v. West Virginia, 224 U.S. 616, 32 S. 
Ct. 583, 56 L. Ed. 917, 1912 U.S. LEXIS 2330 
(1912). 
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Trying a defendant under two indictments for 
different murders is not a denial of due process. | 
Ashe v. United States ex rel. Valotta, 270 U.S. 
424, 46 S. Ct. 333, 70 L. Ed. 662, 1926 US. 
LEXIS 421 (1926). 

Where defendant was indicted for house- 
breaking and larceny but was not informed of 
habitual criminality accusation against him 
until the time of the trial at which time he had 
intended to plead guilty to the housebreaking 
and larceny charge, denial of continuance re- 
quested by defendant for the purpose of obtain- 
ing counsel to represent him as to the habitual 
criminal accusation amounted to denial of due 
process under U.S. Const. amend. 14. Chandler 
v. Fretag, 348 U.S. 3, 75 S. Ct. 1, 99 L. Ed. 4, 
1954 U.S. LEXIS 1501 (1954). 

Indictment for robbery which charged that 
defendants “... did ... feloniously and by force 
and violence and by putting ... in fear, rob, steal 
...” gave sufficient notice to defendants that 
they could be convicted of lesser included of- 
fenses of assault and battery. James v. State, 
215 Tenn. 221, 385 S.W.2d 86, 1964 Tenn. 
LEXIS 555 (Tenn. Nov. 12, 1964), cert. denied, 
James v. Tennessee, 381 U.S. 941, 85 S. Ct. 
1777, 14 L. Ed. 2d 705, 1965 U.S. LEXIS 1101 
(1965). 

Indictment was not defective in that it speci- 
fied defendant was a Negro by placing the 
initial (c) after his name since it would not be 
presumed that grand jury acted improperly 
because of defendant’s race. Bosley v. State, 218 
Tenn. 134, 401 S.W.2d 770, 1966 Tenn. LEXIS 
555 (1966). 

Where the indictment gave the common-law 
form of the first-degree murder charge, it was 
not necessary that the indictment specify that 
the murder was committed in the perpetration 
of another felony, and evidence of the other 
felony could be introduced to prove premedita- 
tion; nor did the introduction of such evidence 
deprive defendant of fair notice of the charges 
against him, since defendant’s counsel was 
aware of the effect of an indictment in common- 
law form. Blake v. Morford, 563 F.2d 248, 1977 
U.S. App. LEXIS 11259 (6th Cir. 1977), cert. 
denied, 434 U.S. 1038, 98 S. Ct. 775, 54 L. Ed. 
2d 787, 1978 U.S. LEXIS 494 (1978), cert. 
denied, Blake v. Thompson, 434 U.S. 1038, 98 
S. Ct. 775, 54 L. Ed. 2d 787, 1978 U.S. LEXIS 
494 (1978). 

An indictment charging aggravated rape in 
violation of § 39-13-502 met constitutional re- 
quirements of notice and form and was valid, 
even though it failed to allege a culpable men- 
tal state. State v. Hill, 954 S.W.2d 725, 1997 
Tenn. LEXIS 524 (Tenn. 1997). 

In order to comply with the constitutional 
guarantee that an accused be informed of the 
nature and ‘cause of the accusation, an indict- 
ment must: (1) Provide notice to the accused of 
the offense charged; (2) Provide the court with 
an adequate ground upon which a proper judg- 


Amend. 14, § 1 


ment may be entered; and (3) Provide the 
defendant with protection against double jeop- 
ardy. Wyatt v. State, 24 S.W.3d 319, 2000 Tenn. 
LEXIS 431 (Tenn. 2000). 

Dismissal of an otherwise valid indictment 
returned by a grand jury may be appropriate 
where prosecutorial misconduct denies a defen- 
dant the constitutional right to due process. 
State v. Culbreath, 30 S.W.3d 309, 2000 Tenn. 
LEXIS 588 (Tenn. 2000). 

Where defendant was convicted of attempted 
first degree murder post-conviction relief was 
properly denied, the indictments were not con- 
stitutionally infirm for failing to allege the 
mental state “knowingly,” as T.C.A. §§ 39-12- 
101 and 39-13-202 did not require the State to 
prove the mental state “knowingly.” Jackson v. 
State, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 269 (Tenn. Crim. App. Mar. 28, 2006). 

In defendant’s drug case, although the trial 
court erred in permitting the State to amend 
the indictment after jeopardy attached to delete 
the words “and, or deliver,” the error was harm- 
less. Defendant was clearly provided with 
ample notice of the offense charged, including 
the facts constituting the offense, the name of 
defendant, the date of the alleged offense, the 
amount and type of substance sold, and the 
statute violated. State v. Lindsey, 208 S.W.3d 
432, 2006 Tenn. Crim. App. LEXIS 328 (Tenn. 
Crim. App. 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 731 (Tenn. Aug. 21, 2006). 


59. —Grand Jury. 

Indictment found by a grand jury composed 
of less than 13 persons does not violate due 
process clause. Talton v. Mayes, 163 U.S. 376, 
16 S. Ct. 986, 41 L. Ed. 196, 1896 U.S. LEXIS 
2276 (1896). 

The exclusion of persons from service on 
grand juries on account of their race or color is 
a violation of U.S. Const. amend. 14. Rogers v. 
Alabama, 192 U.S. 226, 24S. Ct. 257, 48 L. Ed. 
417, 1904 U.S. LEXIS 1006 (1904). 

The production of books and papers before 
the court or grand jury is not a denial of the 
equal protection of the law. Consolidated Ren- 
dering Co. v. Vermont, 207 U.S. 541, 28 S. Ct. 
178, 52 L. Ed. 327, 1908 U.S. LEXIS 1413 
(1908). 

A defendant is denied equal protection of the 
laws if he is indicted by a grand jury or tried by 
a petit jury from whom members of his race 
have been excluded because of race, but such 
purposeful discrimination may not be assumed 
but must be proved. State ex rel. Hathaway v. 
Henderson, 1 Tenn. Crim. App. 168, 432 S.W.2d 
503, 1968 Tenn. Crim. App. LEXIS 118 (Tenn. 
Crim. App. 1968). 

A defendant is denied the equal protection of 
the laws if he is indicted by a grand jury or tried 
by a petit jury from which members of his race 
have been excluded because of their race but 
purposeful discrimination will not be assumed 
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and must be proved. Dowlen v. State, 2 Tenn. 
Crim. App. 34, 450 S.W.2d 793, 1969 Tenn. 
Crim. App. LEXIS 353 (1969). 

After plea of guilty, in order to obtain release 
on habeas corpus on ground of improper selec- 
tion of grand jury, defendant must not only 
establish unconstitutional discrimination of 
grand jurors, but also establish that attorney’s 
advice to plead guilty without inquiring into 
the composition of the grand jury rendered such 
advice outside the range of competence de- 
manded of attorneys in criminal cases. Tollett v. 
Henderson, 411 U.S. 258, 98 S. Ct. 1602, 36 L. 
Ed. 2d 235, 1973 U.S. LEXIS 83 (1973). 

Petitioner who elected to take his chances 
with a jury trial, rather than attempting to 
attack the grand jury selection as being in 
violation of his equal protection rights, waived 
those rights. Holiday v. State, 519 S.W.2d 597, 
1973 Tenn. Crim. App. LEXIS 224 (Tenn. Crim. 
App. 1973). 

A convict’s petition for habeas corpus was 
granted where he had been indicted by a grand 
jury whose foreman was selected in an uncon- 
stitutionally discriminatory fashion, even 
though the foreman did not vote on the indict- 
ment and there was no showing of actual preju- 
dice. Mitchell v. Rose, 570 F.2d 129, 1978 U.S. 
App. LEXIS 13144 (6th Cir. Tenn. 1978), rev’d, 
443 U.S. 545, 99 S. Ct. 2993, 61 L. Ed. 2d 739, 
1979 U.S. LEXIS 146 (1979), rev'd on other 
grounds, Rose v. Mitchell, 443 U.S. 545, 99 S. 
Ct. 2993, 61 L. Ed. 2d 739, 1979 U.S. LEXIS 
146 (1979). 

Failure to look for and consider members of 
the black community qualified to serve as 
grand jury foreman and forewoman amounted 
to intentional discrimination. Mitchell v. Rose, 
570 F.2d 129, 1978 U.S. App. LEXIS 13144 (6th 
Cir. Tenn. 1978), rev'd, 443 U.S. 545, 99 S. Ct. 
2993, 61 L. Ed. 2d 739, 1979 U.S. LEXIS 146 
(1979), rev’d on other grounds, Rose v. Mitchell, 
443 U.S. 545, 99 S. Ct. 2993, 61 L. Ed. 2d 739, 
1979 U.S. LEXIS 146 (1979). 

A prima facie case of intentional discrimina- 
tion against blacks in the selection of grand 
jurors is established where, over a significant 
period of time, there exists a substantial dis- 
parity between the proportion of blacks in the 
general population and the proportion called to 
serve as grand jurors, and where the selection 
procedure affords an opportunity to discrimi- 
nate or is not racially neutral. Mitchell v. Rose, 
570 F.2d 129, 1978 U.S. App. LEXIS 13144 (6th 
Cir. Tenn. 1978), rev'd, 443 U.S. 545, 99 S. Ct. 
2993, 61 L. Ed. 2d 739, 1979 U.S. LEXIS 146 
(1979), rev’d on other grounds, Rose v. Mitchell, 
443 U.S. 545, 99 S. Ct. 2993, 61 L. Ed. 2d 739, 
1979 U.S. LEXIS 146 (1979). 

Discrimination in the selection of the grand 
jury remains a valid ground for setting aside a 
criminal conviction. Rose v. Mitchell, 443 U.S. 
545, 99 S. Ct. 2993, 61 L. Ed. 2d 739, 1979 U.S. 
LEXIS 146 (1979). 
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Male defendant lacked standing to challenge 
his conviction on the ground of alleged discrimi- 
nation against females in the selection of the 
foreperson on the grand jury that indicted him. 
Beal v. Rose, 532 F. Supp. 306, 1981 U.S. Dist. 
LEXIS 17175 (M.D. Tenn. 1981), vacated with- 
out op., 703 F.2d 558, 1982 U.S. App. LEXIS 
12091 (6th Cir. Tenn. 1982), vacated, Beal v. 
Rose, 703 F.2d 558, 1982 U.S. App. LEXIS 
12091 (6th Cir. Tenn. 1982). 

Male defendant has no standing to challenge 
grand jury composition on the basis that 
women are systematically excluded. State v. 
Coe, 655 S.W.2d 903, 1983 Tenn. LEXIS 718 
(Tenn. 1983), cert. denied, Coe v. Tennessee, 
464 U.S. 1063, 104 S. Ct. 745, 79 L. Ed. 2d 203 
(1984). 

Although there is no constitutional right to 
be indicted by a state grand jury, if a state 
chooses to use a grand jury, it must select 
members of the grand jury without discrimina- 
tion based on race or color. Jefferson v. Morgan, 
962 F.2d 1185, 1992 U.S. App. LEXIS 8543 (6th 
Cir. 1992), cert. denied, 506 U.S. 905, 113 S. Ct. 
297, 121 L. Ed. 2d 221, 1992 U.S. LEXIS 6316 
(1992), cert. denied, Morgan v. Jefferson, 506 
U.S. 905, 113 S. Ct. 297, 121 L. Ed. 2d 221, 1992 
U.S. LEXIS 6316 (1992). 

To establish a prima facie case of discrimina- 
tion, in the selection of a grand jury a petitioner 
must establish: (1) That the group excluded 
from the grand jury is one that is a recogniz- 
able, distinct class capable of being singled out 
for different treatment under the laws; (2) That 
the selection procedure used by the state to 
select grand juries is susceptible to abuse or is 
not racially neutral; and (3) That the degree of 
underrepresentation occurred over a signifi- 
cant period of time. Jefferson v. Morgan, 962 
F.2d 1185, 1992 U.S. App. LEXIS 8548 (6th Cir. 
1992), cert. denied, 506 U.S. 905, 113 S. Ct. 297, 
121 L. Ed. 2d 221, 1992 U.S. LEXIS 6316 
(1992), cert. denied, Morgan v. Jefferson, 506 
U.S. 905, 113 S. Ct. 297, 121 L. Ed. 2d 221, 1992 
U.S. LEXIS 6316 (1992). 

The “key man” system used for the selection 
of grand jurors, in which two criminal court 
judges personally selected prospective grand 
jurors from the community at large, was sus- 
ceptible to abuse, which is one element neces- 
sary for a defendant to establish racial dis- 
crimination in the selection of grand jurors. 
Jefferson v. Morgan, 962 F.2d 1185, 1992 U.S. 
App. LEXIS 8543 (6th Cir. 1992), cert. denied, 
506 U.S. 905, 113 S. Ct. 297, 121 L. Ed. 2d 221, 
1992 U.S. LEXIS 6316 (1992), cert. denied, 
Morgan v. Jefferson, 506 U.S. 905, 113 S. Ct. 
297, 121 L. Ed. 2d 221, 1992 U.S. LEXIS 6316 
(1992). 


60. —Guilty Pleas. 

A plea of guilty induced by “coercion, terror, 
inducements, or subtle or blatant threats,” is 
not voluntary. Parham v. State, 885 S.W.2d 375, 
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1994 Tenn. Crim. App. LEXIS 329 (Tenn. Crim. 
App. 1994). 

When an accused announces that he desires 
to accept a plea bargain agreement and plead 
guilty, the trial court must ask a sufficient 
number of questions to ensure that the accused 
is voluntarily entering the guilty plea. Parham 
v. State, 885 S.W.2d 375, 1994 Tenn. Crim. App. 
LEXIS 329 (Tenn. Crim. App. 1994). 

Record demonstrated that defendant in capi- 
tal murder case knowingly and voluntarily en- 
tered plea of guilty, and the evidence did not 
preponderate against the findings of the post- 
conviction court regarding conflicting testi- 
mony as to whether defendant’s trial counsel 
fully advised defendant concerning the ramifi- 
cations of his guilty plea, especially in regard to 
the admission into evidence of defendant’s con- 
fession. Bates v. State, 973 S.W.2d 615, 1997 
Tenn. Crim. App. LEXIS 574 (Tenn. Crim. App. 
1997), rehearing denied, — S.W.2d —, 1997 
Tenn. Crim. App. LEXIS 680 (Tenn. Crim. App. 
July 23, 1997), cert. denied, Bates v. Tennessee, 
524 U.S. 907, 118 S. Ct. 2067, 141 L. Ed. 2d 144, 
1998 U.S. LEXIS 3634 (1998). 

Because defendant was not adequately in- 
formed as to the consequences of a breach of his 
plea agreement, the trial court’s failure to allow 
defendant to withdraw his plea, and the subse- 
quently imposed death sentence, violated de- 
fendant’s right to due process. State v. Mellon, 
118 S.W.3d 340, 2003 Tenn. LEXIS 1017 (Tenn. 
2003). 

Post-conviction relief was properly denied in 
a money laundering case because defendant’s 
guilty plea was voluntary, knowing, and intel- 
ligent, as the transcript of his guilty plea hear- 
ing revealed that defendant assured the trial 
court that he understood what he was doing, 
the fact that he may have been stressed by his 
personal circumstances at the time did not 
render his guilty plea infirm, and the fact that 
his attorney advised him that his exposure at 
trial was far greater than the plea bargain he 
was being offered did not render his guilty plea 
coerced. Holt v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 1054 (Tenn. Crim. App. Sept. 
23, 2005). 

Post-conviction relief was properly denied in 
a case related to burglary and theft because 
petitioner’s guilty pleas were not involuntary, 
as counsel related that when the state made its 
plea offer, she presented it to petitioner, and he 
decided to accept it; counsel also testified that 
she read the guilty plea forms to petitioner and 
went over the forms with him. Van Tucker v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1036 (Tenn. Crim. App. Sept. 6, 2005). 

Post-conviction relief was properly denied in 
a case related to identity theft and forgery; 
although petitioner waived his ineffective assis- 
tance of counsel argument, his guilty pleas 
were nevertheless not involuntarily made due 
to ineffective assistance, as counsel adequately 
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advised petitioner of the terms and conditions 
of his plea agreement offer. Wofford v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1254 
(Tenn. Crim. App. Dec. 8, 2005), appeal denied, 
— S.W.3d —, 2006 Tenn. LEXIS 375 (Tenn. 
2006). 

Post-conviction relief was properly denied in 
a case related to rape of a child and aggravated 
sexual battery because petitioner knowingly 
and voluntarily entered into his plea agree- 
ment, as the plea transcript reflected that the 
trial court advised petitioner that he was being 
transported to the Tennessee department of 
correction (DOC) for his sentence and that he 
should alert the facility to his medical condition 
at the time of his classification, and counsel 
explained to petitioner that placement was at 
the discretion of the DOC. Overstreet v. State, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 
1287 (Tenn. Crim. App. Dec. 20, 2005). 

Post-conviction relief was properly denied in 
a case related to murder, theft, and forgery 
because petitioner’s guilty pleas were know- 
ingly, intelligently, and voluntarily entered, as 
trial counsel’s testimony established that peti- 
tioner was fully informed of the consequences of 
his pleas; furthermore, the transcript of the 
guilty plea hearing reflected that petitioner 
responded appropriately when asked if he un- 
derstood he was waiving certain rights by 
pleading guilty, whether he had been fully 
informed of the charges and the plea agreement 
by his counsel, whether he understood his 
guilty pleas, and whether he was satisfied with 
counsel’s representation. Roysden v. State, — 
S.W.3d —, 2005 Tenn. Crim. App. LEXIS 1186 
(Tenn. Crim. App. Nov. 16, 2005), appeal de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 232 
(Tenn. 2006). 

Post-conviction relief was properly denied in 
an aggravated sexual battery case because pe- 
titioner’s guilty plea was knowing and volun- 
tary, as the trial court carefully and correctly 
informed petitioner regarding his constitu- 
tional rights, and petitioner stated that he 
understood the plea agreement and the signifi- 
cance of the guilty plea hearing, and was enter- 
ing his guilty plea voluntarily. Carter v. State, 
— §$.W.3d —, 2005 Tenn. Crim. App. LEXIS 
1153 (Tenn. Crim. App. Nov. 2, 2005), appeal 
denied, — S.W.3d —, 2006 Tenn. LEXIS 131 
(Tenn. 2006). 

Inmate’s guilty plea was knowingly and vol- 
untarily entered, and therefore his petition for 
postconviction relief was properly denied, be- 
cause: (1) The transcript from the guilty plea 
proceeding reveals that the trial court correctly 
informed the inmate regarding his constitu- 
tional rights and specifically asked if he under- 
stood that he was relinquishing those rights by 
pleading guilty; (2) According to the record, the 
inmate repeatedly affirmed his understanding 
of the proceedings, the charges against him, 
and the consequences of his decision to plead 
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guilty; (3) The inmate affirmed that he was 
satisfied with trial counsel’s representation; (4) 
The inmate acknowledged that he was taking 
prescribed medicines, but assured the trial 
court that he understood what was happening 
and why he was in court; and (5) He affirmed 
that he was entering the plea voluntarily after 
informed discussions with counsel. Brown v. 
State, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 88 (Tenn. Crim. App. Feb. 2, 2007). 


61. —Discovery. 

There was no Brady violation where, al- 
though a non-police officer witness was the sole 
person who found the aluminum can containing 
drugs in the informant’s home, that informa- 
tion was not material under Brady because the 
defense was already aware of the witness’s 
presence in the informant’s house. Parker v. 
State, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 1071 (Tenn. Crim. App. Oct. 3, 2005), 
appeal denied, — S.W.3d —, 2006 Tenn. LEXIS 
130 (Tenn. Feb. 21, 2006). 


62. —Speedy Trial. 

An accused cannot claim he was denied the 
right to a speedy trial where he acquiesced in or 
requested the delay. King v. State, 1 Tenn. 
Crim. App. 137, 482 S.W.2d 490, 1968 Tenn. 
Crim. App. LEXIS 116 (Tenn. Crim. App. 1968), 
cert. denied, 393 U.S. 1085, 89 S. Ct. 873, 21 L. 
Ed. 2d 779, 1969 U.S. LEXIS 2521 (1969), cert. 
denied, King v. Tennessee, 393 U.S. 1085, 89 S. 
Ct. 873, 21 L. Ed. 2d 779, 1969 U.S. LEXIS 
2521 (1969). 

Where Tennessee placed a detainer against a 
federal prisoner already subject to a detainer 
from another state and the prisoner was forced 
due to the state’s good faith but ineffective 
efforts to return him to Tennessee, to wait two 
years for his trial on separate charges in Ten- 
nessee, as the result of which he was sentenced 
to a term of imprisonment running only par- 
tially concurrently with his federal sentence, 
the court held that, although there was no real 
justification for the delay and the prisoner 
probably was prejudiced in some degree 
thereby, on balance the prejudice was insuffi- 
cient to deny him the right to a speedy trial 
guaranteed him by U.S. Const. amends. 6 and 
14, § 1. Trigg v. Tennessee, 507 F.2d 949, 1974 
U.S. App. LEXIS 5697 (6th Cir. 1974), cert. 
denied, 420 U.S. 938, 95 S. Ct. 1148, 43 L. Ed. 
2d 414, 1975 U.S. LEXIS 697 (1975), cert. 
denied, Trigg v. Tennessee, 420 U.S. 938, 95 S. 
Ct. 1148, 43 L. Ed. 2d 414, 1975 U.S. LEXIS 
697 (1975). 

Deciding a motion for a new trial based on 
allegedly newly discovered evidence of perjury 
is an integral part of the overall adjudicative 
system, and a defendant has a constitutional 
right to a speedy adjudication of such a motion. 
United States v. Gray, 147 F. Supp. 2d 902, 
2001 U.S. Dist. LEXIS 8099 (W.D. Tenn. May 
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31, 2001), vacated, 52 Fed. Appx. 650, 2002 U.S. 
App. LEXIS 24199 (U.S. App. 2002). 

Constitutional due process guarantees attach 
to those proceedings that form an integral and 
inextricable part of the overall adjudicative 
system, and that includes the right to a speedy 
new trial pursuant to Fed. R. Crim. P. 33. 
United States v. Gray, 147 F. Supp. 2d 902, 
2001 U.S. Dist. LEXIS 8099 (W.D. Tenn. May 
31, 2001), vacated, 52 Fed. Appx. 650, 2002 U.S. 
App. LEXIS 24199 (U.S. App. 2002). 


63. —Venue of Trial. 


64. ——Pretrial Publicity. 

Where most of pretrial publicity occurred two 
years before trial, approximately 60 percent of 
prospective jurors recalled the occurrence of the 
offense, and none of the jurors could remember 
any details of news reports, trial court did not 
err in denying defendant’s motion for change of 
venue. State v. Howell, 868 S.W.2d 238, 1993 
Tenn. LEXIS 408 (Tenn. 1993), cert. denied, 510 
U.S. 1215, 114 S. Ct. 1339, 127 L. Ed. 2d 687, 
1994 U.S. LEXIS 2487 (1994), cert. denied, 
Howell v. Tennessee, 510 U.S. 1215, 114 S. Ct. 
1339, 127 L. Ed. 2d 687, 1994 U.S. LEXIS 2487 
(1994). 


65. —Competency Proceeding. 

Since the only issue in a competency proceed- 
ing is the prisoner’s mental state, full reciprocal 
disclosure of experts appointed to assist either 
party does not offend basic notions of due pro- 
cess. Coe v. Bell, 89 F. Supp. 2d 922, 2000 U.S. 
Dist. LEXIS 4138 (M.D. Tenn. 2000), aff'd, 209 
F.3d 815, 2000 FED App. 130P, 2000 U.S. App. 
LEXIS 6631 (6th Cir. Tenn. 2000). 

In a capital murder case, a court properly 
found that defendant was competent to stand 
trial because, although defendant had been 
diagnosed by his experts with anosognosia, one 
of defendant’s experts admitted that defendant 
had a previous history of malingering, he had 
rationally discussed many facets of his case 
with his attorneys, and he understood the roles 
of the prosecutor, the judge, and the defense 
attorneys; defendant himself had expressed an 
understanding of the proceedings. State v. Reid, 
213 S.W.3d 792, 2006 Tenn. LEXIS 1203 (Tenn. 
2006), rehearing denied, — S.W.3d —, 2007 
Tenn. LEXIS 17, (Tenn. 2007). 

In sexual battery case the court did not err by 
denying defense counsel’s motion for a continu- 
ance, made the morning of trial, to allow time 
for defendant to be mentally evaluated, based 
on counsel’s observation that continued to re- 
sist providing a DNA sample and seemed un- 
able to comprehend certain aspects of the trial 
process; trial court found that defendant’s prior 
counsel had given no indication that defendant 
was incompetent to stand trial, that defendant 
had shown persistent lack of cooperation 
throughout the case, and he was not the only 
person to refuse to give a DNA sample when 
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requested to do so. State v. Vick, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 246 (Tenn. Crim. 
App. Mar. 22, 2006). 


66. —-—Competency to be Executed. 

The placement of the burden of proof upon 
the defendant to establish lack of competency 
to be executed comports with the procedural 
protections of the due process clause. Coe v. 
Bell, 209 F.3d 815, 2000 FED App. 130P, 2000 
U.S. App. LEXIS 6631 (6th Cir. Tenn. 2000). 

The only relevant constitutional concern at a 
competency-to-be-executed hearing is the right 
to have the substantive eighth amendment 
claim determined in a manner that comports 
with procedural due process. Coe v. State, 17 
S.W.3d 193, 2000 Tenn. LEXIS 116 (Tenn. 
2000), cert. denied, 529 U.S. 1034, 120 S. Ct. 
1460, 146 L. Ed. 2d 344, 2000 U.S. LEXIS 2200 
(2000). 

Requiring a prisoner to bear the burden of 
proving incompetence to be executed by a pre- 
ponderance of the evidence does not violate due 
process. Coe v. State, 17 S.W.3d 193, 2000 Tenn. 
LEXIS 116 (Tenn. 2000), cert. denied, 529 U.S. 
1034, 120 S. Ct. 1460, 146 L. Ed. 2d 344, 2000 
U.S. LEXIS 2200 (2000). 

Since the only issue in a competency proceed- 
ing is the prisoner’s mental state, full reciprocal 
disclosure of experts appointed to assist either 
party does not offend basic notions of fairness 
and due process. Coe v. State, 17 S.W.3d 193, 
2000 Tenn. LEXIS 116 (Tenn. 2000), cert. de- 
nied, 529 U.S. 1034, 120 S. Ct. 1460, 146 L. Ed. 
2d 344, 2000 U.S. LEXIS 2200 (2000). 

A prisoner is not competent to be executed if 
the prisoner lacks the mental capacity to un- 
derstand the fact of the impending execution 
and the reason for it. Coe v. State, 17 S.W.3d 
193, 2000 Tenn. LEXIS 116 (Tenn. 2000), cert. 
denied, 529 U.S. 1034, 120 S. Ct. 1460, 146 L. 
Ed. 2d 344, 2000 U.S. LEXIS 2200 (2000). 

A prisoner does not have a due process right 
to a jury trial on the issue of competency to be 
executed. Coe v. State, 17 S.W.3d 193, 2000 
Tenn. LEXIS 116 (Tenn. 2000), cert. denied, 529 
U.S. 1034, 120 S. Ct. 1460, 146 L. Ed. 2d 344, 
2000 U.S. LEXIS 2200 (2000). 

The competency proceedings are required 
only to be adversarial in nature, affording both 
the prisoner and the state an opportunity to 
present evidence, and to be heard on the issue; 
ordinary adversarial procedures are not neces- 
sary to a valid determination of competency to 
be executed. Coe v. State, 17 S.W.3d 193, 2000 
Tenn. LEXIS 116 (Tenn. 2000), cert. denied, 529 
U.S. 1034, 120 S. Ct. 1460, 146 L. Ed. 2d 344, 
2000 U.S. LEXIS 2200 (2000). 

Trial courts have the authority to remove or 
exclude prisoners who are behaving in a disrup- 
tive manner or who are posing a risk of danger 
to either themselves or others in attending at 
the hearing; no due process right of the pris- 
oner is offended by this holding. Coe v. State, 17 
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S.W.3d 193, 2000 Tenn. LEXIS 116 (Tenn. 
2000), cert. denied, 529 U.S. 1034, 120 S. Ct. 
1460, 146 L. Ed. 2d 344, 2000 U.S. LEXIS 2200 
(2000). 


67. —Right to Counsel. 

Right of defendant under U.S. Const. amend. 
14 to be heard through his own counsel upon 
habitual criminal accusation in state court was 
unqualified regardless of whether or not he had 
any federal constitutional right to appointment 
of counsel by the court. Chandler v. Fretag, 348 
U.S. 3, 75S. Ct. 1, 99 L. Ed. 4, 1954 U.S. LEXIS 
1501 (1954). 

Denial of defendant of any opportunity what- 
ever to obtain counsel on habitual criminal 
accusation in the trial court amounted to a 
denial of due process under U.S. Const. amend. 
14. Chandler v. Fretag, 348 U.S. 3, 75S. Ct. 1, 
99 L. Ed. 4, 1954 U.S. LEXIS 1501 (1954). 

Persons who are brought to trial under an 
indictment for a felony are entitled to be repre- 
sented by counsel, and it is a violation of due 
process for the trial court to refuse to appoint 
counsel when requested to do so. State ex rel. 
Johnson v. Llewelyn, 199 Tenn. 292, 286 S.W.2d 
590, 1955 Tenn. LEXIS 305 (1955), cert. denied, 
351 U.S. 958, 76 S. Ct. 854, 100 L. Ed. 1480, 
1956 U.S. LEXIS 919 (1956), cert. denied, Ten- 
nessee ex rel. Johnson v. Llewellyn, 351 U.S. 
958, 76 S. Ct. 854, 100 L. Ed. 1480, 1956 U.S. 
LEXIS 919 (1956). 

There was no denial of the constitutional 
right of a prisoner to have the assistance of 
counsel for his defense when, at the time of 
arraignment, the appointment of counsel was 
suggested by trial judge and not accepted by 
defendants. Underwood v. Bomar, 335 F.2d 783, 
1964 U.S. App. LEXIS 4466 (6th Cir. 1964), 
cert. denied, 380 U.S. 921, 85 S. Ct. 917, 13 L. 
Ed. 2d 805, 1965 U.S. LEXIS 1837 (1965), cert. 
denied, Underwood v. Bomar, 380 U.S. 921, 85 
S. Ct. 917, 13 L. Ed. 2d 805, 1965 U.S. LEXIS 
1837 (1965). 

The right of an indigent to a court appointed 
counsel on appeal must be invoked or it must 
appear that the court otherwise knew of the 
defendant’s desire to appeal and knew of his 
inability, because of indigency, to retain counsel 
to assist him. State ex rel. Dych v. Bomar, 213 
Tenn. 699, 378 S.W.2d 772, 1964 Tenn. LEXIS 
438 (1964). 

Where indigent’s retained counsel informed 
defendant after trial and conviction that he 
would not appeal case without additional fee 
but defendant made no attempt to inform trial 
court of desire to have counsel appointed for the 
appeal defendant was not entitled to habeas 
corpus on ground that he had been denied his 
statutory right of appeal and right to counsel in 
perfecting such appeal. State ex rel. Dych v. 
Bomar, 213 Tenn. 699, 378 S.W.2d 772, 1964 
Tenn. LEXIS 438 (1964). 

Right of accused to counsel does not depend 
on whether or not at the time of the interroga- 
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tion the authorities have secured a formal in- 
dictment. Campbell v. State, 215 Tenn. 95, 384 
S.W.2d 4, 1964 Tenn. LEXIS 541 (Tenn. Nov. 12, 
1964). 

Preliminary hearing before magistrate was 
not a critical stage in proceeding and fact that 
defendant was not represented by counsel at 
that time did not deny defendant’s constitu- 
tional rights particularly in view of fact that no 
indictment was entered at that time, defendant 
entered plea of not guilty and testimony was to 
the effect that defendant was advised of his 
right to counsel and to remain silent. State ex 
rel. Reed v. Heer, 218 Tenn. 338, 403 S.W.2d 
310, 1966 Tenn. LEXIS 640 (1966). 

A trial court reviewing a challenged pretrial 
confrontation is not to inquire whether the 
confrontation was conducted in an unfair man- 
ner but, rather, to inquire only whether the 
confrontation occurred at a “critical stage” of 
the prosecution and, if so, regardless of the 
demonstrated fairness of the confrontation, 
identification testimony which was the fruit of 
that confrontation must be barred if defen- 
dant’s right to the presence of counsel at such 
confrontation has been infringed. Greer v. 
State, 1 Tenn. Crim. App. 407, 443 S.W.2d 681, 
1969 Tenn. Crim. App. LEXIS 331 (Tenn. Crim. 
App. 1969). 

A pretrial confrontation such as a lineup or 
showup is a critical stage in the prosecution of 
a defendant and it is a violation of defendant’s 
right to assistance of counsel to conduct such a 
confrontation in absence of defense counsel. 
Greer v. State, 1 Tenn. Crim. App. 407, 443 
S.W.2d 681, 1969 Tenn. Crim. App. LEXIS 331 
(Tenn. Crim. App. 1969). 

The due process clause is not violated be- 
cause of the absence of counsel at a pretrial 
confrontation for identification conducted prior 
to effective date of the United States supreme 
court decisions requiring counsel at such pro- 
ceedings, if the procedures followed are other- 
wise fair and without prejudice to the defen- 
dant. Schoonover v. State, 1 Tenn. Crim. App. 
617, 448 S.W.2d 90, 1969 Tenn. Crim. App. 
LEXIS 344 (1969). 

Constitutional error in denying defendant 
assistance of counsel at pretrial identification 
confrontation was harmless beyond a reason- 
able doubt given the preponderance of evidence 
against him. Smith v. Thompson, 437 F. Supp. 
189, 1976 U.S. Dist. LEXIS 14978 (E.D. Tenn. 
1976), affd without opinion, 559 F.2d 1221 (6th 
Cir. 1977), affd, Smith v. Thompson, 559 F.2d 
1221 (6th Cir. 1977), cert. denied, Smith v. 
Thompson, 434 U.S. 907, 98 S. Ct. 308, 54 L. 
Ed. 2d 195, 1977 U.S. LEXIS 3690 (1977). 

States are under no federal constitutional 
duty to provide counsel for indigents in all 
parole revocation cases; this is a matter within 
the discretion of state parole board. Young v. 
State, 539 S.W.2d 850, 1976 Tenn. Crim. App. 
LEXIS 389 (Tenn. Crim. App. 1976). 
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Parents in dependency and neglect proceed- 
ings must be advised of their right to be repre- 
sented by counsel, if they cannot afford counsel, 
one must be appointed for them by the court 
unless the parents knowingly waive that right. 
Smith v. Edmiston, 431 F. Supp. 941, 1977 U.S. 
Dist. LEXIS 16654 (W.D. Tenn. 1977). 

Where defendant participated in a lineup 
prior to his indictment, he was not entitled to 
counsel at the lineup proceedings. Evans v. 
State, 557 S.W.2d 927, 1977 Tenn. Crim. App. 
LEXIS 318 (Tenn. Crim. App. 1977). 

The right to counsel may be relinquished if a 
defendant knowingly, intelligently and volun- 
tarily waives it. Owens v. State, 561 S.W.2d 
167, 1977 Tenn. Crim. App. LEXIS 257 (Tenn. 
Crim. App. 1977). 

If a defendant were convicted as an habitual 
criminal under the Tennessee recidivist stat- 
ute, on evidence of prior convictions in which he 
had been denied at a critical stage his federal 
right to the assistance of counsel, his conviction 
as an habitual criminal and the enhancement 
of his punishment to life imprisonment was 
void. Mullins v. Lane, 484 F. Supp. 237, 1979 
U.S. Dist. LEXIS 11632 (E.D. Tenn. 1979). 

The U.S. Const. amend. 6 guarantee that an 
accused in a criminal case is entitled to the 
assistance of counsel is obligatory on the states 
by the virtue of U.S. Const. amend. 14. State v. 
Gardner, 626 S.W.2d 721, 1981 Tenn. Crim. 
App. LEXIS 402 (Tenn. Crim. App. 1981). 

The right to counsel granted by U.S. Const. 
amends. 6 and 14 means at least that a person 
is entitled to the help of a lawyer at or after the 
time that judicial proceedings have been initi- 
ated against him. State v. Butler, 795 S.W.2d 
680, 1990 Tenn. Crim. App. LEXIS 84 (Tenn. 
Crim. App. 1990), appeal denied, State v. Rig- 
gins, — S.W.2d —, 1990 Tenn. LEXIS 221 
(Tenn. June 11, 1990), appeal denied, State v. 
Butler, — S.W.2d —, 1990 Tenn. LEXIS 235 
(Tenn. June 11, 1990). 

In Tennessee, an arrest warrant, or a pre- 
liminary hearing if no arrest warrant is issued, 
or an indictment or presentment, when the 
charge is initiated by the grand jury, marks the 
initiation of criminal charges to which the right 
to counsel attaches. State v. Butler, 795 S.W.2d 
680, 1990 Tenn. Crim. App. LEXIS 84 (Tenn. 
Crim. App. 1990), appeal denied, State v. Rig- 
gins, — S.W.2d —, 1990 Tenn. LEXIS 221 
(Tenn. June 11, 1990), appeal denied, State v. 
Butler, — S.W.2d —, 1990 Tenn. LEXIS 235 
(Tenn. June 11, 1990). 

Where trial judge held trial a period of 14 
hours and 45 minutes on the first day of trial, 
and 14 hours and 30 minutes on the second day 
of trial, the stressful hours involved in the trial, 
over the protest of defendant’s counsel, without 
the express agreement of the jurors and with- 
out unusual and compelling circumstances, vio- 
lated the rule laid down in Hembree v. State, 
546 S.W.2d 235, 1976 Tenn. Crim. App. LEXIS 
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307, 99 A.L.R.3d 586 (Tenn. Crim. App. 1976), 
and constituted deprivations of defendant’s 
right to due process under U.S. Const. amend. 
14 and Tenn. Const. art. I, § 8, and his right to 
counsel, U.S. Const. amend. 6, Tenn. Const. art. 
I, § 9, and required a reversal of his conviction 
and a remand for a new trial. State v. McMul- 
lin, 801 S.W.2d 826, 1990 Tenn. Crim. App. 
LEXIS 788 (Tenn. Crim. App. 1990). 

In a particular case, an indigent parent fac- 
ing a hearing affecting parental rights may be 
entitled to the assistance of counsel as a matter 
of due process. State ex rel. T.H. v. Min, 802 
S.W.2d 625, 1990 Tenn. App. LEXIS 612 (Tenn. 
Ct. App. 1990). 

A parent does not have an absolute right to 
counsel in a proceeding affecting parental 
rights. The requirements of due process vary 
from case to case, and the interest of the state 
plays a large part in deciding what due process 
requires. The elements to be examined in de- 
ciding what process is due are: the parent’s 
interest, the state’s interest, and the risk that 
the failure to appoint counsel will lead to an 
erroneous decision. State ex rel. T.H. v. Min, 
802 S.W.2d 625, 1990 Tenn. App. LEXIS 612 
(Tenn. Ct. App. 1990). 

Parents were deprived of due process by the 
failure to appoint counsel for them at hearings 
affecting parental rights, where their educa- 
tion, intelligence and personal experience was 
so minimal that they could barely understand 
the proceedings. State ex rel. T.H. v. Min, 802 
S.W.2d 625, 1990 Tenn. App. LEXIS 612 (Tenn. 
Ct. App. 1990). 

U.S. Const. amend. 14 guarantees a criminal 
defendant the right to counsel on his first 
appeal. Cooper v. State, 849 S.W.2d 744, 1993 
Tenn. LEXIS 5 (Tenn. 1993). 

Several factors bear on the question as to 
whether due process requires the juvenile court 
to appoint counsel for parents in a proceeding 
affecting parental rights: (1) Whether expert 
medical and/or psychiatric testimony is pre- 
sented at the hearing; (2) Whether the parents 
have had uncommon difficulty in dealing with 
life and life situations; (3) Whether the parents 
are thrust into a distressing and disorienting 
situation at the hearing; (4) The difficulty and 
complexity of the issues and procedures; (5) 
The possibility of criminal self-incrimination; 
(6) The educational background of the parents; 
and (7) The permanency of potential depriva- 
tion of the child in question. In re Valle, 31 
S.W.3d 566, 2000 Tenn. App. LEXIS 107 (Tenn. 
Ct. App. 2000). 


68. ——State Action. 

Having specific statutory duties in connec- 
tion with an appeal not imposed upon attorneys 
generally, default in this respect on part of 
court appointed counsel for indigents in Ten- 
nessee criminal cases must be attributed to the 
state in testing application of U.S. Const. 
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amend. 14. Coffman v. Bomar, 220 F. Supp. 343, 
1963 U.S. Dist. LEXIS 7381 (M.D. Tenn. 1963). 

Even if defendant’s attorney had entered 
plea of guilty without authority of defendant, 
such action by attorney would amount to pri- 
vate action and not state action within meaning 
of U.S. Const. amend. 14. State ex rel. George v. 
Johnson, 217 Tenn. 1, 394 S.W.2d 641, 1965 
Tenn. LEXIS 514 (1965). 

Alleged failure of retained counsel to perfect 
appeal would amount to an act of neglect or 
default not peculiar to an indigent client and 
amounted to private conduct between the par- 
ties and not such state action falling within the 
scope of U.S Const. amend. 14. State ex rel. 
Donehue v. Russell, 221 Tenn. 609, 429 S.W.2d 
818, 1967 Tenn. LEXIS 361 (1967). 

Due process is not violated by the denial of 
appellate review based on the failure of the 
privately retained counsel of a non-indigent 
criminal defendant to timely request and file a 
bill of exceptions because the denial of appel- 
late review was not based on the action or 
nonaction of a state agency. Sims v. State, 1 
Tenn. Crim. App. 623, 448 S.W.2d 93, 1969 
Tenn. Crim. App. LEXIS 292 (Tenn. Crim. App. 
1969). 

Failure of privately retained counsel to per- 
fect an appeal on behalf of a criminal defendant 
is attributable to the defendant and not to the 
state and does not constitute state action deny- 
ing defendant due process or equal protection of 
law. Jones v. State, 2 Tenn. Crim. App. 152, 452 
S.W.2d 361, 1969 Tenn. Crim. App. LEXIS 312 
(Tenn. Crim. App. 1969). 

When a defendant is represented by pri- 
vately retained counsel, no “state action” is 
involved and the actions and/or nonaction of 
such private counsel must be imputed to the 
defendant, and not to the state, and he is bound 
thereby absent any objections to the court. 
Sykes v. State, 477 S.W.2d 254, 1971 Tenn. 
Crim. App. LEXIS 467 (Tenn. Crim. App. 1971); 
Bratton v. State, 477 S.W.2d 754, 1971 Tenn. 
Crim. App. LEXIS 472 (Tenn. Crim. App. 1971). 


69. —-—Competency of Counsel. 

A defendant represented by three qualified 
and experienced attorneys privately employed 
by him was not deprived of his rights under 
U.S. Const. amend. 14 by the failure of such 
attorneys to appeal his conviction because of a 
decision reached by them in their sound discre- 
tion. In re Johnson, 277 F. Supp. 267, 1967 U.S. 
Dist. LEXIS 7463 (E.D. Tenn. 1967). 

Petitioner in habeas corpus proceeding was 
not entitled to relief on ground that he was not 
adequately represented by counsel because at- 
torneys were only appointed fifteen minutes 
before trial where it appeared that petitioner 
did in fact commit the crimes with which he 
was charged and petitioner had no witnesses or 
defense and elected to plead guilty after coun- 
sel advised that they had been able to obtain 
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agreement by attorney general to accept mini- 
mum sentence. State ex rel. Callahan v. Hend- 
erson, 220 Tenn. 417, 417 S.W.2d 789, 1967 
Tenn. LEXIS 423 (1967). 

Where court-appointed counsel interviewed 
and took a statement from the defendant who 
was the only witness, filed and prosecuted a 
motion for change of venue, represented the 
accused during a four day trial the record of 
which demonstrates that he understood the 
case and conducted a vigorous and aggressive 
defense, prepared and argued a motion for new 
trial containing twenty-four specifications of 
error, made a motion in arrest of judgment, and 
perfected an appeal, the constitutional require- 
ment of effective representation by counsel has 
been met. State ex rel. Leighton v. Henderson, 1 
Tenn. Crim. App. 598, 448 S.W.2d 82, 1969 
Tenn. Crim. App. LEXIS 343 (Tenn. Crim. App. 
1969). 

While due process requires that a reasonable 
time must be allowed defendant and counsel to 
prepare for trial, due process is not violated by 
conducting a trial for first degree murder sev- 
enteen days after the return of the indictment 
when the record demonstrates a vigorous and 
aggressive defense and does not show that the 
accused was denied any right or suffered any 
prejudice. State ex rel. Leighton v. Henderson, 
1 Tenn. Crim. App. 598, 448 S.W.2d 82, 1969 
Tenn. Crim. App. LEXIS 343 (Tenn. Crim. App. 
1969). 

Incompetency of counsel to be a denial of due 
process and effective representation must be 
such as to make a trial a farce, sham, or 
mockery of justice. Carvin v. State, 2 Tenn. 
Crim. App. 220, 452 S.W.2d 681, 1970 Tenn. 
Crim. App. LEXIS 418 (Tenn. Crim. App. 1970); 
Beaty v. Neil, 4 Tenn. Crim. App. 86, 467 S.W.2d 
844, 1971 Tenn. Crim. App. LEXIS 487 (Tenn. 
Crim. App. 1971); Weaver v. State, 4 Tenn. 
Crim. App. 435, 472 S.W.2d 898, 1971 Tenn. 
Crim. App. LEXIS 508 (Tenn. Crim. App. 1971); 
Sykes v. State, 477 S.W.2d 254, 1971 Tenn. 
Crim. App. LEXIS 467 (Tenn. Crim. App. 1971). 

There was no merit in defendant’s assign- 
ments of error for failure of his retained counsel 
to object to admission of confession on grounds 
of constitutional right against self-incrimina- 
tion in absence of showing that such failure 
demonstrated such incompetency as to make 
the trial a farce, sham or mockery of justice. 
Pulley v. State, 506 S.W.2d 164, 1973 Tenn. 
Crim. App. LEXIS 228 (Tenn. Crim. App. 1973). 

Incompetency of counsel such as to be a 
denial of due process and effective representa- 
tion by counsel must be such as to make the 
trial a farce, sham or mockery of justice. An- 
drews v. Russell, 2 Tenn. Crim. App. 89, 451 
S.W.2d 704, 1969 Tenn. Crim. App. LEXIS 355 
(Tenn. Crim. App. 1969). 

The previously announced standard for gaug- 
ing the competency of counsel which was laid 
down in State ex rel. Richmond v. Henderson, 
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222 Tenn. 597, 439 S.W.2d 263, 1969 Tenn. 
LEXIS 496 (1969), to the effect that incompe- 
tency of counsel such as to be a denial of due 
process must be such as to make a farce, sham 
or mockery of justice is expressly overruled and 
the standard adopted is whether the advice 
given or the services rendered are within the 
range of competency demanded of attorneys in 
criminal cases. Baxter v. Rose, 523 S.W.2d 930, 
1975 Tenn. LEXIS 605 (Tenn. 1975). 

In determining whether advice given or ser- 
vices rendered by an attorney are within the 
range of competence demanded of attorneys in 
criminal cases so as to afford an accused his 
constitutional rights of representation by coun- 
sel trial courts and defense counsel should look 
to and be guided by the American Bar Associa- 
tion’s Standard relating to the administration 
of criminal justice in general and specifically 
those portions of the standards which relate to 
the defense function. Baxter v. Rose, 523 
S.W.2d 930, 1975 Tenn. LEXIS 605 (Tenn. 
1975). 

Constitutional standards as to effective rep- 
resentation by counsel to the effect that the 
advice given or services rendered must be 
within the range of competency demanded of 
attorneys in criminal cases apply with equal 
force to privately retained counsel and counsel 
appointed to represent the indigent and cases 
to the contra are overruled. Baxter v. Rose, 523 
S.W.2d 930, 1975 Tenn. LEXIS 605 (Tenn. 
1975). 

Because a party whose counsel is unable to 
provide effective representation is in no better 
position than one who has no counsel at all, the 
right to counsel on appeal necessarily compre- 
hends the right to effective assistance of coun- 
sel. Cooper v. State, 849 S.W.2d 744, 1993 Tenn. 
LEXIS 5 (Tenn. 1993). 

Defendant did not meet his burden of proving 
that counsel’s performance was deficient by 
clear and convincing evidence, and he did not 
show that he would have insisted on going to 
trial if he had been counseled differently; defen- 
dant clearly made a voluntary and intelligent 
choice among all the alternatives available to 
him at the time he entered his plea, and he pled 
guilty to avoid receiving a much greater pen- 
alty at trial had he been convicted of felony 
murder and especially aggravated robbery. 
Gray v. State, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 962 (Tenn. Crim. App. Dec. 7, 
2006). 

Denial of the inmate’s petition for postconvic- 
tion relief was proper because he failed meet 
his burden to prove that his counsel was inef- 
fective by clear and convincing evidence; the 
inmate argued, in part, that his counsel should 
have called the inmate’s mother to testify as an 
alibi witness, however the inmate failed to call 
his mother as a witness during the postconvic- 
tion proceeding, and as such the appellate court 
was unable to speculate on what the mother’s 
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testimony might have been if introduced by 
counsel. Huey v. State, — S.W.3d —, 2007 Tenn. 
Crim. App. LEXIS 72 (Tenn. Crim. App. Jan. 
30, 2007). 


70. —-—Uncounseled Convictions. 

An uncounseled misdemeanor conviction, 
valid because no prison term was imposed, is 
also valid when used to enhance punishment at 
a subsequent conviction. Nichols v. United 
States, 511 U.S. 738, 1148S. Ct. 1921, 128 L. Ed. 
2d 745, 1994 U.S. LEXIS 4277 (1994). 


71. —Right to Other Professional Assis- 
tance. 

An indigent defendant does not have a right, 
under the federal or state constitution, to the 
services of a private psychiatrist, at state ex- 
pense. Graham vy. State, 547 S.W.2d 531, 1977 
Tenn. LEXIS 557 (Tenn. 1977). 

Denial of defendant’s request for a state- 
administered polygraph examination does not 
violate his right to due process and equal pro- 
tection since polygraph test results are inad- 
missible at trial and an indigent defendant is 
not entitled to state funds to pay for a poly- 
graph test for the purpose of aiding an investi- 
gation and pretrial negotiations. Nolan v. State, 
568 S.W.2d 837, 1978 Tenn. Crim. App. LEXIS 
313 (Tenn. Crim. App. 1978). 

There is no due process or equal protection 
requirement that a criminal defendant have a 
court appointed expert, such as a fingerprint 
expert, to assist defendant in evaluating the 
evidence against him. State v. Tyson, 603 
S.W.2d 748, 1980 Tenn. Crim. App. LEXIS 288 
(Tenn. Crim. App. 1980). 

Where defendant had competent counsel the 
refusal of the court to appoint a fingerprint 
expert to assist defendant in his defense did not 
deny defendant any constitutional rights. State 
v. Tyson, 603 S.W.2d 748, 1980 Tenn. Crim. 
App. LEXIS 288 (Tenn. Crim. App. 1980). 

When a defendant in a noncapital case dem- 
onstrates to the trial court in an ex parte 
hearing that his sanity at the time of the 
offense is to be a significant factor at trial, the 
federal constitution, at a minimum, requires 
the state to provide the defendant access to a 
competent, independent psychiatric expert. 
State v. Barnett, 909 S.W.2d 423, 1995 Tenn. 
LEXIS 672 (Tenn. 1995). 


72. —Evidence. 

Permitting the use of depositions which were 
taken in the presence of the accused, on the 
trial of a person accused of crime, before a 
committing magistrate, and in accordance with 
the laws of the state, is not in violation of U.S. 
Const. amend. 14. West v. Louisiana, 194 U.S. 
258, 24 S. Ct. 650, 48 L. Ed. 965, 1904 U.S. 
LEXIS 852 (1904), overruled on other grounds, 
Pointer v. Texas, 380 U.S. 400, 85 S. Ct. 1065, 
13 L. Ed. 2d 923, 1965 U.S. LEXIS 1481 (1965). 
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Admission of testimony of officers who talked 
to defendant immediately after his arrest, 
questioned him, and took his written statement 
did not constitute a violation of U.S. Const. 
amend. 14 under the facts and circumstances of 
the case. Hardin v. State, 210 Tenn. 116, 1962 
Tenn. 399, 355 S.W.2d 105, 1962 Tenn. LEXIS 
399 (1962), rehearing denied, 210 Tenn. 116, 
356 S.W.2d 595, 1962 Tenn. LEXIS 416 (1962), 
reh’g denied, Hardin v. State, 210 Tenn. 116, 
356 S.W.2d 595, 1962 Tenn. LEXIS 416 (1962). 

Oral admissions by defendant charged with 
rape which were made to police officer while 
defendant was released on bond were admis- 
sible where defendant had been advised of his 
right to counsel and to remain silent after his 
arrest and prior to his release on bond. Pryor v. 
State, 217 Tenn. 695, 400 S.W.2d 700, 1966 
Tenn. LEXIS 659 (1966). 

In prosecution for armed robbery where de- 
fendant raised the defense of alibi admission of 
testimony to the effect that defendant was 
person who committed a similar robbery the 
previous day did not violate defendant’s consti- 
tutional rights even though trial of defendant 
for first robbery resulted in a mistrial. Caruth- 
ers v. State, 219 Tenn. 21, 406 S.W.2d 159, 1966 
Tenn. LEXIS 499 (1966). 

Alleged refusal of Tennessee courts to apply 
rule requiring corroboration of testimony of 
accomplice in petitioner’s criminal trial does 
not constitute a violation of the equal protec- 
tion clause of U.S. Const. amend. 14, justifying 
habeas corpus, since a construction of state law 
by a state court becomes state law. Woodall v. 
Neil, 328 F. Supp. 571, 1970 U.S. Dist. LEXIS 
10708 (E.D. Tenn. 1970), affd in part and 
vacated in part, 444 F.2d 92, 1971 U.S. App. 
LEXIS 9539 (6th Cir. Tenn. 1971), affd in part, 
Woodall v. Neil, 444 F.2d 92, 1971 U.S. App. 
LEXIS 9539 (6th Cir. Tenn. 1971). 

Defendant was not unduly prejudiced where 
the trial court sustained objections to testi- 
mony briefly touching on unrelated criminal 
activity of defendant, and where such refer- 
ences were vague. Loveday v. State, 546 S.W.2d 
822, 1976 Tenn. Crim. App. LEXIS 315 (Tenn. 
Crim. App. 1976). 

Where the trial judge applied the wrong 
standard of proof in a criminal contempt pro- 
ceeding, thus depriving defendants of a fair 
trial, the correct remedy on remand was a 
redetermination of guilt or innocence from the 
existing record by the chancellor who heard the 
case originally. Strunk v. Lewis Coal Co., 547 
S.W.2d 252, 1976 Tenn. Crim. App. LEXIS 333 
(Tenn. Crim. App. 1976). 

Private deprivations of an accused’s right 
may involve civil or criminal sanction or may 
affect the weight given evidence so obtained, 
but they do not result in the exclusion of the 
evidence itself. Ennis v. State, 549 S.W.2d 380, 
1976 Tenn. Crim. App. LEXIS 393 (Tenn. Crim. 
App. 1976). 
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The Lester rule, providing that a defendant 
waives any objection to the admissibility of 
evidence when he testifies in accord with that 
evidence, is founded on reason and common 
sense, and therefore does not chill or deprive 
defendant of his right to due process. Schwartz 
v. Pitts, 427 F. Supp. 1277, 1977 U.S. Dist. 
LEXIS 173868 (E.D. Tenn.), affd without opin- 
ion, 564 F.2d 99 (6th Cir. Tenn. 1977), affd, 
Schwartz v. Pitts, 564 F.2d 99 (6th Cir. Tenn. 
1977), cert. denied, Schwartz v. Pitts, 434 U.S. 
1048, 98 S. Ct. 896, 54 L. Ed. 2d 800, 1978 U.S. 
LEXIS 585 (1978). 

Consideration by the court in dependency 
and neglect proceedings of hearsay evidence is 
not necessarily a violation of due process. 
Smith v. Edmiston, 431 F. Supp. 941, 1977 U.S. 
Dist. LEXIS 16654 (W.D. Tenn. 1977). 

A conviction which is totally devoid of eviden- 
tiary support as to a crucial element of the 
offense is unconstitutional under the due pro- 
cess clause. Lee v. Thompson, 452 F. Supp. 165, 
1977 U.S. Dist. LEXIS 16310 (E.D. Tenn. 1977), 
affd without opinion, 577 F.2d 741 (6th Cir. 
Tenn. 1978), affd, Lee v. Thompson, 577 F.2d 
741 (6th Cir. Tenn. 1978). 

Where inadvertently suppressed evidence 
was only cumulative of facts already over- 
whelmingly established, there was no denial of 
due process. Roach v. Moore, 550 S.W.2d 256, 
1977 Tenn. Crim. App. LEXIS 262 (Tenn. Crim. 
App. 1977). 

Defendant’s right to a fair trial was not 
violated because reports of an FBI analysis 
were not furnished to defendant pursuant to 
his motion, where the reports were inconclusive 
and the evidence was not suppressed by the 
state but was introduced at trial. Hamilton v. 
State, 555 S.W.2d 724, 1977 Tenn. Crim. App. 
LEXIS 299 (Tenn. Crim. App. 1977). 

Information, relating to a murder case, given 
by the defendant to a police agent posing as a 
fellow prisoner after defendant had been in- 
dicted for murder and retained counsel was not 
admissible even if voluntarily given because 
the statements were induced by a misappre- 
hension engendered by deception and thus, 
could not involve a knowing waiver of defen- 
dant’s right to counsel during interrogation. 
State v. Berry, 592 S.W.2d 553, 1980 Tenn. 
LEXIS 393 (Tenn. 1980), cert. denied, 449 U.S. 
887, 1018S. Ct. 241, 66 L. Ed. 2d 112, 1980 U.S. 
LEXIS 3403 (1980), cert. denied, Tennessee v. 
Berry, 449 U.S. 887, 1015S. Ct. 241, 66 L. Ed. 2d 
112, 1980 U.S. LEXIS 3403 (1980). 

The accused in a criminal prosecution does 
not have a constitutional right to make an 
unsworn statement. Quite aside from the fact 
that such a statement would be of questionable 
value, there is for consideration the patent 
unfairness to the state of permitting a defen- 
dant to make an unsworn statement, not sub- 
ject to cross-examination, and without leave for 
the state to comment upon his failure to testify 
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in the regular manner. State v. Burkhart, 541 
S.W.2d 365, 1976 Tenn. LEXIS 542 (Tenn. 
1976). 

It is within the discretion of the trial court 
whether a ruling on the admissibility of prior 
convictions will be made in advance of defen- 
dant’s election to testify, or at some time after 
defendant has taken the stand. State v. Martin, 
642 S.W.2d 720, 1982 Tenn. LEXIS 440 (Tenn. 
1982). 

The suppression by the prosecution of evi- 
dence favorable to an accused upon request 
violates due process where the evidence is ma- 
terial either to guilt or to punishment, irrespec- 
tive of the good faith or bad faith of the pros- 
ecution. Black v. Livesay, 714 F. Supp. 878, 
1988 U.S. Dist. LEXIS 16401 (M.D. Tenn. 
1988), affd without opinion, 872 F.2d 1024, 
1989 U.S. App. LEXIS 5087 (6th Cir. Tenn. 
1989), affd, Black v. Livesay, 872 F.2d 1024, 
1989 U.S. App. LEXIS 5087 (6th Cir. Tenn. 
1989). 

Even if the question alluding to the record of 
defendant’s activity as a juvenile may have 
been misconduct on the part of the prosecuting 
attorney, such misconduct was not pronounced 
and persistent with a probable consequential 
cumulative effect upon the jury, and any such 
misconduct by such prosecuting attorney was 
mitigated by the prompt and proper curative 
instruction of the trial court. Black v. Livesay, 

'714 F. Supp. 878, 1988 U.S. Dist. LEXIS 16401 

(M.D. Tenn. 1988), affd without opinion, 872 
F.2d 1024, 1989 U.S. App. LEXIS 5087 (6th Cir. 
Tenn. 1989), affd, Black v. Livesay, 872 F.2d 
1024, 1989 U.S. App. LEXIS 5087 (6th Cir. 
Tenn. 1989). 

There was no infringement of defendant’s 
federal right to due process of law where trial 
court admitted into evidence photographs of 
the scene of the crime and of the victim’s 
clothing, both which involved blood. Black v. 
Livesay, 714 F. Supp. 878, 1988 U.S. Dist. 
LEXIS 16401 (M.D. Tenn. 1988), affd without 
opinion, 872 F.2d 1024, 1989 U.S. App. LEXIS 
5087 (6th Cir. Tenn. 1989), affd, Black v. Live- 
say, 872 F.2d 1024, 1989 U.S. App. LEXIS 5087 
(6th Cir. Tenn. 1989). 

So-called “bloodhound evidence” did not vio- 
late defendant’s federal rights to due process of 
law and right to confrontation. Richardson v. 
Lack, 714 F. Supp. 870, 1988 U.S. Dist. LEXIS 
16454 (M.D. Tenn. 1988), aff'd without opinion, 
876 F.2d 894, 1989 U.S. App. LEXIS 8577 (6th 
Cir. Tenn. 1989), aff'd, Richardson v. Lack, 876 
F.2d 894, 1989 U.S. App. LEXIS 8577 (6th Cir. 
Tenn. 1989). 

If a criminal defendant sincerely contends 
that his guilty plea was induced by the state’s 
misrepresentation that it possessed no evi- 
dence favorable to his position, there is a denial 
of due process resulting as a matter of law, in 
the manifest injustice required to be shown 
before the defendant will be permitted to with- 
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draw a plea of guilty, after sentence and before 
the judgment becomes final. State v. Davis, 823 
S.W.2d 217, 1991 Tenn. Crim. App. LEXIS 533 
(Tenn. Crim. App. 1991). 

Where state failed to disclose a plea agree- 
ment between the state and the state’s key 
witness, and knowingly misled defense counsel 
and the jury through the use of perjured or 
inaccurate testimony at trial, petitioner’s guar- 
antee to a fair trial under U.S. Const. amend. 
14 was violated. Bragan v. Morgan, 791 F. 
Supp. 704, 1992 U.S. Dist. LEXIS 6267 (M.D. 
Tenn. 1992). 

The state deprived defendant of due process 
of law by failing to furnish defendant with 
exculpatory evidence, which was in its posses- 
sion. State v. Marshall, 845 S.W.2d 228, 1992 
Tenn. Crim. App. LEXIS 578 (Tenn. Crim. App. 
1992), affd, 167 F.3d 995, 1999 FED App. 
0048P, 1999 FED App. 48P, 1999 U.S. App. 
LEXIS 2013 (6th Cir. Tenn. 1999), rehearing 
denied, Spurlock v. Thompson, 330 F.3d 791, 
2003 U.S. App. LEXIS 10750, 2003 FED App. 
161P (6th Cir.). 

To the extent defendant was convicted for 
using a minor to prepare “obscene” photo- 
graphs, failure to introduce the photographs 
into evidence causes the evidence to be consti- 
tutionally insufficient under U.S. Const. 
amend. 14. Rhoden v. Morgan, 863 F. Supp. 
612, 1994 U.S. Dist. LEXIS 12700 (M.D. Tenn. 
1994), affd, 97 F.3d 1452, 1996 U.S. App. 
LEXIS 38492 (6th Cir. Tenn. 1996). 

Criminal defendant was not deprived of due 
process of law where he was unable to establish 
the materiality of evidence allegedly withheld 
by the prosecution. Bates v. State, 973 S.W.2d 
615, 1997 Tenn. Crim. App. LEXIS 574 (Tenn. 
Crim. App. 1997), rehearing denied, — S.W.2d 
—, 1997 Tenn. Crim. App. LEXIS 680 (Tenn. 
Crim. App. July 23, 1997), cert. denied, Bates v. 
Tennessee, 524 U.S. 907, 118S. Ct. 2067, 141 L. 
Ed. 2d 144, 1998 U.S. LEXIS 3634 (1998). 

Capital murder defendant failed to establish 
that state withheld evidence, or that the alleg- 
edly withheld evidence was material. Irick v. 
State, 973 S.W.2d 643, 1998 Tenn. Crim. App. 
LEXIS 59 (Tenn. Crim. App. 1998), appeal 
denied, — S.W.2d —, 1998 Tenn. LEXIS 348 
(Tenn. June 15, 1998), cert. denied, 525 U.S. 
895, 119S. Ct. 219, 142 L. Ed. 2d 180, 1998 U.S. 
LEXIS 5976 (1998). 

There was no unconstitutional suppression of 
evidence where a defendant knew or should 
have known the essential facts permitting him 
to take advantage of any exculpatory informa- 
tion, or where the evidence was available from 
another source. Coe v. Bell, 161 F.3d 320, 1998 
FED App. 336P, 1998 U.S. App. LEXIS 28786 
(6th Cir. 1998), cert. denied, 528 U.S. 842, 120 
S. Ct. 110, 145 L. Ed. 2d 93, 1999 U.S. LEXIS 
5360 (1999). 

Evidence favorable to an accused includes 
that which may be used to impeach the pros- 
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ecution’s witnesses; however, the evidence is 
material only if there is a reasonable probabil- 
ity that, had the evidence been disclosed to the 
defense, the result of the proceeding would 
have been different. State v. Copeland, 983 
S.W.2d 703, 1998 Tenn. Crim. App. LEXIS 1337 
(Tenn. Crim. App. 1998). 

With respect to documentary proof, due pro- 
cess requires only that the prisoner be afforded 
an opportunity to review, challenge or clarify 
the proof; it does not preclude the state from 
relying upon reports of experts who are not 
called as witnesses. Coe v. State, 17 S.W.3d 193, 
2000 Tenn. LEXIS 116 (Tenn. 2000), cert. de- 
nied, 529 U.S. 1034, 120 S. Ct. 1460, 146 L. Ed. 
2d 344, 2000 U.S. LEXIS 2200 (2000). 

To safeguard a defendant’s due process right 
to present a complete defense, an area of con- 
stitutionally guaranteed access to evidence has 
developed; separate tests are applied to deter- 
mine whether the government’s failure to pre- 
serve evidence rises to the level of a due process 
violation in cases where material exculpatory 
evidence is not accessible, versus cases where 
“potentially useful” evidence is not accessible. 
United States v. Wright, 260 F.3d 568, 2001 
FED App. 255P, 2001 U.S. App. LEXIS 17259 
(6th Cir. 2001). 

The destruction of electrical evidence that 
prevented defendant’s expert from conducting 
future tests, the results of which may have 
exonerated defendant by showing that an elec- 
trical malfunction could have been the cause of 
the fire, was not material exculpatory evidence 
but rather only potentially useful evidence; 
therefore, the court rejected defendant’s due 
process claim. United States v. Wright, 260 F.3d 
568, 2001 FED App. 255P, 2001 U.S. App. 
LEXIS 17259 (6th Cir. 2001). 

Police department’s destruction of a video- 
tape taken in a jail’s booking area did not 
violate defendant’s due process rights because 
the destruction was in keeping with established 
police department procedures, and although 
the department’s action in destroying the tape 
was negligence, the action did not amount to 
gross negligence; moreover, there was no indi- 
cation on the record that the tape would have 
been exculpatory. State v. Robinson, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 1034 (Tenn. 
Crim. App. Sept. 19, 2005), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 184 (Tenn. 2006). 

Prosecutors’ knowing use of defendant’s con- 
fession, which contained many facts known to 
be false, did not violate defendant’s due process 
rights because due process merely required the 
trial court to find that defendant confessed 
voluntarily and that the confession was mini- 
mally corroborated; once the two conditions 
were satisfied, the truth or falsity of the confes- 
sion was a determination for the jury. The trial 
court found that defendant’s confession was 
voluntary, and defendant did not challenge that 
finding on appeal; the confession was suffi- 
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ciently corroborated by numerous witnesses. 
State v. Housler, 193 S.W.3d 476, 2006 Tenn. 
LEXIS 431 (Tenn. 2006), cert. denied, — U.S. 
—, 1275S. Ct. 499, 166 L. Ed. 2d 368, 2006 U.S. 
LEXIS 8048 (2006). 

Defendant’s motion to suppress drug and 
alcohol tests was properly denied, even though 
the State did not preserve the blood sample 
taken from defendant after his arrest, because 
the evidence did not possess any exculpatory 
value that was apparent prior to its destruc- 
tion, as the test results showed a blood-alcohol 
concentration of .09 percent and the presence of 
drugs; therefore, the Tennessee bureau of in- 
vestigation had no duty to preserve the evi- 
dence beyond its established procedures. De- 
fendant also failed to offer any evidence that 
the State acted improperly in collecting or test- 
ing his blood. State v. Bullington, — S.W.3d —, 
2006 Tenn. Crim. App. LEXIS 495 (Tenn. Crim. 
App. June 27, 2006), appeal denied, — S.W.3d 
—, 2006 Tenn. LEXIS 1011 (Tenn. Oct. 30, 
2006). 

Trial court did not abuse its discretion by 
ruling that defendant could not cross-examine 
a witness about evidence of a threat on defen- 
dant’s life to show her fearful state of mind 
when she fled to Mexico after the murder be- 
cause the testimony was inadmissible hearsay 
under Tenn. R. Evid. 801(c); although defen- 
dant’s proffered use of the testimony was to 
show its effect on defendant under Tenn. R. 
Evid. 803(3), the defense did not elicit testi- 
mony from the witness during its offer of proof 
that defendant was present when her boyfriend 
made the statement to the witness. State v. 
Shoemaker, — S.W.3d —, 2006 Tenn. Crim. 
App. LEXIS 851 (Tenn. Crim. App. Nov. 2, 
2006), appeal denied, — S.W.3d —, 2007 Tenn. 
LEXIS 296 (Tenn. Mar. 12, 2007). 

In a rape case, a court correctly excluded 
statements the victim made to her father that 
arguably suggested that a third party had com- 
mitted the crimes because the statements were 
inadmissible extrinsic evidence of prior incon- 
sistent statements and the exclusion did not 
rise to the level of a constitutional violation 
because the excluded evidence was not critical 
to the defense; the statements had little proba- 
tive value to implicate another in the crime or 
to rebut the victim’s testimony that oral pen- 
etration occurred. State v. Flood, 219 S.W.3d 
307, 2007 Tenn. LEXIS 274 (Tenn. 2007). 

Defendant’s right to a fair trial was not 
violated by destruction of the video tape record- 
ing of the traffic stop because when the officer 
attempted to view the videotape, there was 
nothing on it, and the officer testified that that 
was how he discovered that the recording 
equipment in his patrol vehicle was malfunc- 
tioning; the trial court determined that the 
videotape was not lost evidence because the 
“failure of the equipment to work” was not the 
equivalent of the state destroying evidence. 
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State v. Davis, — S.W.3d —, 2007 Tenn. Crim. 
App. LEXIS 351 (Tenn. Crim. App. Apr. 30, 
2007). 


73. ——Other Crimes. 

Even though evidence of prior bad acts of 
defendants was relevant to a material issue in 
the case, the probative value of the incidents 
was slight in comparison to prejudicial effect, 
and admission of such evidence constituted 
harmful error. State v. Luellen, 867 S.W.2d 736, 
1992 Tenn. Crim. App. LEXIS 873 (Tenn. Crim. 
App. 1992). 

State’s knowing use of false testimony to 
convict an accused is violative of the right to a 
fair and impartial trial as embodied in the due 
process clause of U.S. Const. amend. 14 and 
Tenn. Const. art. I, §§ 8 and 9. State v. Spur- 
lock, 874 S.W.2d 602, 1993 Tenn. Crim. App. 
LEXIS 337 (Tenn. Crim. App. 1993). 

No Brady violation occurs where a defendant 
knew or should have known the essential facts 
permitting him to take advantage of any excul- 
patory information, or where the evidence is 
available from another source. Workman v. 
Bell, 178 F.3d 759, 1998 FED App. 322P, 1998 
U.S. App. LEXIS 38774 (6th Cir. 1998). 

State’s failure to provide reasonable notice of 
its intent to use prior crimes evidence had not 
denied defendant a fair trial, when, on the date 
of the trial, the state requested and was 
granted permission to use defendant’s criminal 
record to impeach him. Any error by the court 
was harmless because the proof of guilt was 
substantial and defendant acknowledged that 
he had received notice of his prior criminal 
record from the state well in advance of the 
instant trial in another case with same defense 
counsel. State v. Franks, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 935 (Tenn. Crim. App. 
Aug. 26, 2005), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 103 (Tenn. Jan. 30, 2006). 


74. —Witnesses. 

Where defendant requested a continuance on 
the grounds that the absence at trial of one of 
his arresting officers surprised and handi- 
capped his defense, rejection of the request did 
not deny him due process, as the unavailable 
officer was one of four who arrested him, and 
defendant could have anticipated the officer’s 
absence. Ellis v. State, 544 S.W.2d 908, 1976 
Tenn. Crim. App. LEXIS 338 (Tenn. Crim. App. 
1976). 

Government grant of immunity to defen- 
dant’s accomplices in return for their testimony 
did not violate defendant’s due process rights 
where defense counsel had opportunity to 
cross-examine the accomplices and the judge 
issued suitable instructions regarding the 
weight to be accorded such testimony. United 
States v. McCallie, 554 F.2d 770, 1977 U.S. App. 
LEXIS 13710 (6th Cir. 1977). 

Where prosecution witness was held in pro- 
tective custody until he was called to testify by 
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the state and was then released due to exhaus- 
tion of funds and lack of facilities in spite of 
defendant’s request that the witness be re- 
tained in protective custody so that he might be 
recalled by defendant for purposes of impeach- 
ing his credibility, the trial judge should not 
have measured or limited constitutional re- 
quirements in terms of dollar considerations, 
but in the instant case no prejudice resulted to 
defendant as the jury was made aware of wit- 
ness’ prior inconsistent testimony which was 
the basis of the impeachment. Armstrong v. 
State, 555 S.W.2d 870, 1977 Tenn. Crim. App. 
LEXIS 302 (Tenn. Crim. App. 1977), cert. de- 
nied, 435 U.S. 904, 98 S. Ct. 1450, 55 L. Ed. 2d 
495, 1978 U.S. LEXIS 949 (1978), cert. denied, 
Tennessee v. Armstrong, 435 U.S. 904, 98 S. Ct. 
1450, 55 L. Ed. 2d 495, 1978 U.S. LEXIS 949 
(1978). 

Where cooperation between the state and a 
prosecution witness was effectively conveyed to 
the jury through cross-examination, defen- 
dant’s due process rights were not violated 
when the state denied the existence of any 
agreement between it and the witness when 
asked to disclose any such agreement to the 
jury, which denial defendant was unable to 
rebut. Armstrong v. State, 555 S.W.2d 870, 
1977 Tenn. Crim. App. LEXIS 302 (Tenn. Crim. 
App. 1977), cert. denied, 435 U.S. 904, 98 S. Ct. 
1450, 55 L. Ed. 2d 495, 1978 U.S. LEXIS 949 
(1978), cert. denied, Tennessee v. Armstrong, 
435 U.S. 904, 98 S. Ct. 1450, 55 L. Ed. 2d 495, 
1978 U.S. LEXIS 949 (1978). 

The doctrine announced in Brady v. Mary- 
land, 373 U.S. 88, 83 S. Ct. 1194, 10 L. Ed. 2d 
215, 1963 U.S. LEXIS 1615 (1963), where de- 
fendant must be furnished with exculpatory 
evidence extends to the statements of a pros- 
ecution witness that are material and favorable 
to the accused. State v. Spurlock, 874 S.W.2d 
602, 1993 Tenn. Crim. App. LEXIS 337 (Tenn. 
Crim. App. 1993). 

In defendant’s capital murder case, a court 
erred by excluding the proffered testimony of a 
witness, as it was relevant to show that another 
person had the motive and the opportunity to 
kill the victim; the error was harmless, how- 
ever, because the other evidence against defen- 
dant was overwhelming. State v. Powers, 101 
S.W.3d 383, 2003 Tenn. LEXIS 2, (Tenn. Jan. 6, 
2003), cert. denied, Powers v. Tennessee, 538 
U.S. 1038, 123 S. Ct. 2083, 155 L. Ed. 2d 1071, 
2003 U.S. LEXIS 3797 (Tenn. May 19, 2003). 

In defendant’s capital murder case, defen- 
dant’s due process rights were not violated 
because the state withheld information regard- 
ing a witness where the information about 
which defendant complained could not reason- 
ably be taken to put the case in such a different 
light as to undermine confidence either in de- 
fendant’s convictions or his death sentence for 
the homicide. Cauthern v. State, 145 S.W.3d 
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571, 2004 Tenn. Crim. App. LEXIS 149 (Tenn. 
Crim. App. Feb. 19, 2004). 

In a felony murder case based upon aggra- 
vated child abuse, defendant was not denied a 
fair trial due to the failure of a state expert 
witness, a doctor, to disclose that he was the 
subject of a federal criminal investigation, be- 
cause there was no evidence that the doctor 
was the subject of a federal criminal investiga- 
tion at the time of trial, there was no evidence 
that the State knew of any federal criminal 
investigation regarding the doctor or sup- 
pressed any information concerning such an 
investigation, and the information was not ma- 
terial. State v. Pendleton, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 1134 (Tenn. Crim. 
App. Dec. 20, 2004), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 429 (Tenn. May 9, 2005). 

Court rejected defendant’s claim that the 
trial court erred in denying his motion to sup- 
press an eyewitness identification of him made 
by the murder victim’s wife because her identi- 
fication was not improperly enhanced by hyp- 
nosis; although hypnosis may have affected the 
wife’s level of certainty, nothing in the record 
showed that hypnosis brought out previously 
unremembered key facts in light of the fact that 
the wife had given a detailed description of the 
assailant on the day of the murder that re- 
mained unchanged after hypnosis. State v. Tho- 
mas, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 300 (Tenn. Crim. App. Mar. 30, 2005), 
appeal denied, — S.W.3d —, 2005 Tenn. LEXIS 
844 (Tenn. Oct. 10, 2005), cert. denied, — U.S. 
—,126S. Ct. 1475, 164 L. Ed. 2d 249, 2006 U.S. 
LEXIS 2053 (2006). 

There is a significant possibility that the 
memories of both the prosecutor and the testi- 
fying witness were faulty, as several months 
had passed from the date of the defendant’s 
preliminary hearing to the date of trial; accord- 
ingly, defendant did not establish that the state 
knowingly presented material false testimony 
in violation of defendant’s due process rights. 
Therefore, defendant was not entitled to a new 
trial. State v. Robinson, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 909 (Tenn. Crim. App. 
Aug. 17, 2005), appeal denied, — S.W.3d —, 
2005 Tenn. LEXIS 1229 (Tenn. 2005). 

Post-conviction relief was properly denied in 
an aggravated rape and aggravated assault 
case because, while it may have been true that 
petitioner faced an impossible task in produc- 
ing a witness at the evidentiary hearing, that 
did not mean that the proceeding violated due 
process; speculation by petitioner that the 
missing witness might have provided testi- 
mony that could have persuaded the jury of his 
innocence was not enough to warrant a holding 
that he was denied effective assistance of coun- 
sel. Contreras v. State, — S.W.3d —, 2005 Tenn. 
Crim. App. LEXIS 1079 (Tenn. Crim. App. Sept. 
26, 2005), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 177 (Tenn. 2006). 
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In an attempted first degree premeditated 
murder case that arose from an incident at a 
prison maximum security unit, although defen- 
dant had waived the issue, the trial court did 
not err in failing to grant a new trial due to the 
victim’s testimony that defendant was on death 
row; although the unsolicited remark was 
prejudicial, it was mitigated by the setting in 
which the events took place, as the inmates of a 
maximum security wing of a prison were gen- 
erally considered to have attained their status 
through other than innocent and meritorious 
means. State v. Pike, — S.W.3d —, 2006 Tenn. 
Crim. App. LEXIS 200 (Tenn. Crim. App. Mar. 
6, 2006), appeal denied, — S.W.3d —, 2006 
Tenn. LEXIS 713 (Tenn. Aug. 21, 2006). 


75. —Right to Confront Witnesses. 

Under the United States constitution, as con- 
strued in Gagnon v. Scarpelli, 411 U.S. 778, 93 
S. Ct. 1756, 36 L. Ed. 2d 656, 1973 U.S. LEXIS 
70, 71 Ohio Op. 2d 279 (1973), the state is not 
entitled to revoke probation based on an uni- 
dentified laboratory test admitted into evidence 
without a finding of good cause and proof of the 
reliability of the test report. State v. Wade, 863 
S.W.2d 406, 1993 Tenn. LEXIS 358 (Tenn. 
1993). 

Testimony of codefendant given at defen- 
dant’s preliminary hearing in Oklahoma on 
murder charges in that state was admissible in 
prosecution for grand larceny and first degree 
murder in this state under former testimony 
exception to hearsay rule. State v. Howell, 868 
S.W.2d 238, 1993 Tenn. LEXIS 408 (Tenn. 
1993), cert. denied, 510 U.S. 1215, 114 S. Ct. 
1339, 127 L. Ed. 2d 687, 1994 U.S. LEXIS 2487 
(1994), cert. denied, Howell v. Tennessee, 510 
U.S. 1215, 114 S$: Ct./1339,,127 L. Ed. 2d 687, 
1994 U.S. LEXIS 2487 (1994). 

Trial court’s refusal to allow defendant to 
impeach codefendant’s former testimony with 
evidence that she later recanted violated his 
confrontation rights. State v. Howell, 868 
S.W.2d 238, 1993 Tenn. LEXIS 408 (Tenn. 
1993), cert. denied, 510 U.S. 1215, 114 S. Ct. 
1339, 127 L. Ed. 2d 687, 1994 U.S. LEXIS 2487 
(1994), cert. denied, Howell v. Tennessee, 510 
U.S. 1215, 114 S. Ct. 1339, 127 L. Ed. 2d 687, 
1994 U.S. LEXIS 2487 (1994). 

The trial court erred by refusing to permit 
defendant to cross-examine a detective about 
certain pretrial statements of defendant, in 
order to show the detective’s bias. State v. 
Belser, 945 S.W.2d 776, 1996 Tenn. Crim. App. 
LEXIS 568 (Tenn. Crim. App. 1996). 

Exclusion of the type of evidence required to 
be excluded by the rape shield provision, Tenn. 
R. Evid. 412, did not deny defendant’s constitu- 
tional right to present evidence and confront 
witnesses. State v. Sheline, 955 S.W.2d 42, 1997 
Tenn. LEXIS 496 (Tenn. 1997). 

When determining whether the issue of the 
right to present the testimony of certain wit- 
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nesses and whether the constitutional right to 
present a defense has been violated by the 
exclusion of evidence, the analysis should con- 
sider whether: (1) The excluded evidence is 
critical to the defense; (2) The evidence bears 
sufficient indicia of reliability; and (3) The in- 
terest supporting exclusion of the evidence is 
substantially important. State v. Brown, 29 
S.W.3d 427, 2000 Tenn. LEXIS 24 (Tenn. 2000), 
cert. denied, 531 U.S. 916, 1215S. Ct. 275, 148 L. 
Ed. 2d 200, 2000 U.S. LEXIS 6506 (2000). 

In defendant’s attempted second degree mur- 
der case, the exclusion of a witness’ statement 
did not deprive defendant of his right to present 
a defense, because the statement was not criti- 
cal to the defense, the information contained in 
the statement was included in the direct testi- 
mony of another witness, and because of that 
testimony, the content of the statement would 
have been cumulative of other evidence. State 
v. Burns, — S.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 807 (Tenn. Crim. App. Sept. 21, 2004). 

Although a court erred by failing to allow 
defendant to cross-examine the victim concern- 
ing a prior false allegation of rape, pursuant to 
Tenn. R. Evid. 412, the error was harmless 
because Tenn. R. Evid. 608 would have oper- 
ated to prevent defendant from calling the 
alleged rapist or his daughter to contradict the 
victim’s denial. Therefore, defendant’s right to 
confrontation was not violated. State v. Hooper, 
— §.W.3d —, 2005 Tenn. Crim. App. LEXIS 864 
(Tenn. Crim. App. Aug. 16, 2005), appeal de- 
nied, — S.W.3d —, 2005 Tenn. LEXIS 1164 
(Tenn.2005). 

Defendant waived his right to be present at 
trial by engaging in disruptive conduct several 
times and the trial court complied with the 
express requirements of Tenn. R. Crim. P. 43; 
defendant was warned that continued disrup- 
tive behavior would cause the defendant to be 
removed from the courtroom, the trial court 
periodically gave defendant the opportunity to 
communicate with counsel during the trial, and 
the trial court periodically brought defendant 
back into the courtroom to ascertain the defen- 
dant’s willingness to be present at trial. State v. 
Jarrett, — S.W.3d —, 2007 Tenn. Crim. App. 
LEXIS 336 (Tenn. Crim. App. Apr. 24, 2007). 


76. —Right to Testify. 

The right of a criminal defendant to testify is 
fundamental and constitutionally guaranteed 
by U.S. Const. amends. 5 and 14, § 1 and Tenn. 
Const. art. I, § 9. Momon v. State, 18 S.W.3d 
152, 1999 Tenn. LEXIS 581 (Tenn. 1999). 

By unilaterally deciding not to call the defen- 
dant as a witness, counsel deprived the defen- 
dant of his right to testify. Momon v. State, 18 
S.W.3d 152, 1999 Tenn. LEXIS 581 (Tenn. 
1999). 

The right to testify must be personally 
waived by the criminal defendant. Momon v. 
State, 18 S.W.3d 152, 1999 Tenn. LEXIS 581 
(Tenn. 1999), 
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Trial courts should employ the procedural 
guidelines set forth by the Tennessee supreme 
court to ensure that a criminal defendant per- 
sonally waives the right to testify. Momon v. 
State, 18 S.W.3d 152, 1999 Tenn. LEXIS 581 
(Tenn. 1999). 

There was no affirmative showing in the 
record that defendant waived his right to tes- 
tify; however, the trial court’s error in failing to 
hold a hearing to determine whether defendant 
waived his right to testify was harmless, be- 
cause the information was already before the 
trial court; defendant’s testimony would have 
been largely cumulative to the testimony al- 
ready received; and the proof at trial, including 
defendant’s confession, rendered the state’s 
proof against defendant overwhelming. State v. 
Bean, — 8.W.3d —, 2004 Tenn. Crim. App. 
LEXIS 961 (Tenn. Crim. App. Oct. 28, 2004). 

Defendant’s conviction for premeditated 
first-degree murder and his subsequent sen- 
tence to death were both proper because the 
waiver of his right to testify at his sentencing 
hearing was knowing, intelligent, and volun- 
tary as required by the United States constitu- 
tion and Tenn. Const. art. I, §§ 8,9, and 16; the 
appellate court rejected defendant’s argument 
that he was not sufficiently advised of the 
salient consequences of exercising his funda- 
mental constitutional right to testify. State v. 
Rimmer, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 986 (Tenn. Crim. App. Dec. 15, 2006). 


77. —Jury. 

Juries need not be composed of persons be- 
longing to different races, but discrimination on 
account of race or color is prohibited. Virginia v. 
Rives, 100 U.S. 3138, 25 L. Ed. 667, 1879 U.S. 
LEXIS 1831 (Tenn. 1880); State v. Brown, 119 
Mo. 527, 24 S.W. 1027, 1894 Mo. LEXIS 23 
(1894), cert. denied, 119 Mo. 539, 25 S.W. 200 
(1894), cert. denied, State v. Brown, 119 Mo. 
539, 25 S.W. 200 (1894). 

States cannot disqualify persons to serve on 
juries on account of race or color. Neal v. Dela- 
ware, 103 U.S. 370, 26 L. Ed. 567, 1880 U.S. 
LEXIS 2129 (1881); Bush v. Kentucky, 107 U.S. 
110, 1 S. Ct. 625, 27 L. Ed. 354, 1882 U.S. 
LEXIS 1207 (1883); Carter v. Texas, 177 U.S. 
442, 20 S. Ct. 687, 44 L. Ed. 839, 1900 U.S. 
LEXIS 1813 (1899); Rogers v. Alabama, 192 
U.S. 226, 248. Ct. 257, 48 L. Ed. 417, 1904 U.S. 
LEXIS 1006 (1904). 

Conferring judicial powers on jury commis- 
sioners does not, in itself, render the law un- 
constitutional. Murray v. Louisiana, 163 U.S. 
101, 16 S. Ct. 990, 41 L. Ed. 87, 1896 U.S. 
LEXIS 2249 (1896). 

Denial of right of trial by jury is a violation of 
U.S. Const. amend. 14. Maxwell v. Dow, 176 
U.S. 581, 20S. Ct. 448, 44 L. Ed. 597, 1900 U.S. 
LEXIS 1759 (1900). 

Refusal to set aside verdict because of alleged 
insanity of one of the members of the jury is not 


Amend. 14, § 1 


a denial of due process where the state was only 
required to establish his sanity by a preponder- 
ance of the evidence. Jordan v. Massachusetts, 
225 U.S. 167, 32S. Ct. 651, 56 L. Ed. 1038, 1912 
U.S. LEXIS 2077 (1912), questioned, Johnson v. 
Louisiana, 92 S. Ct. 1635 (U.S. 1972), ques- 
tioned, Johnson v. Louisiana, 92 S. Ct. 1620, 
406° U.S. 356332 L.) Ed.2d 152; 19720 U8. 
LEXIS 55 (1972). 

Trial by jury contemplates trial by a tribunal 
consisting of at least one judge, and 12 jurors, 
all of whom must remain identical from the 
beginning to the end. Freeman v. United 
States, 227 F. 732, 1915 U.S. App. LEXIS 2339 
(2d Cir. 1915), superseded by statute as stated 
in, Morgan v. State, 2005 Alas. App. LEXIS 45, 
superseded by statute as stated in, People v. 
Thompson, 90 N.Y.2d 615, 687 N.E.2d 1304, 
1997 N.Y. LEXIS 3222, 665 N.Y.S.2d 21 (1997), 
reh’g denied, Freeman v. United States, 237 F. 
815, 1916 U.S. App. LEXIS 2008 (2d Cir. 1916). 

Trial by jury is not secured by U.S. Const. 
amend. 14. New York Cent. R.R. v. White, 243 
U.S. 188, 37S. Ct. 247, 61 L. Ed. 667, 1917 U.S. 
LEXIS 2105 (1917). 

Right to trial by jury was not violated by 
failure of trial judge to charge with respect to 
punitive damages for willful and wanton negli- 
gence where minds of reasonable men could not 
have concluded that defendant was guilty of 
such willful and wanton negligence. Smith v. 
Steele, 44 Tenn. App. 238, 313 S.W.2d 495, 1956 
Tenn. App. LEXIS 173 (Tenn. Ct. App. Aug. 28, 
1956). 

There is no constitutional requirement of a 
mixed racial jury and if there has been no 
illegal exclusion of persons from the jury be- 
cause of color no constitutional right is violated. 
McKinnie v. State, 214 Tenn. 195, 379 S.W.2d 
214, 1964 Tenn. LEXIS 464 (1964), revd, 
McKinnie v. Tennessee, 380 U.S. 449, 85 S. Ct. 
1101, 14 L. Ed. 2d 151, 1965 U.S. LEXIS 1487 
(1965). 

Where jury commissioners identified names 
of Negroes on jury panel by marking their cards 
with letter “C” and such identification resulted 
in the arbitrary selection of twenty-five Ne- 
groes upon request for 150 names for grand 
jury panel, there was discrimination in selec- 
tion of jury panel without regard for question of 
whether there were Negroes on grand jury 
which indicted Negro defendant. Bonds v. 
State, 220 Tenn. 555, 421 S.W.2d 87, 1967 Tenn. 
LEXIS 471 (1967). 

The constitutional guaranty of trial by jury 
refers to common law actions and not to suits of 
an equitable nature. State ex rel. Balsinger v. 
Madisonville, 222 Tenn. 272, 485 S.W.2d 803, 
1968 Tenn. LEXIS 431 (1968). 

The burden is on the defendant to allege and 
prove existence of purposeful discrimination 
against members of his race on the jury but 
once a prima facie case is made out the burden 
shifts to the prosecution. Dowlen v. State, 2 
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Tenn. Crim. App. 34, 450 S.W.2d 793, 1969 
Tenn. Crim. App. LEXIS 353 (1969). 

There is no constitutional guarantee that a 
person must be tried by a jury wholly or par- 
tially composed of persons of his own race but 
rather the guarantee is against being tried by a 
jury from which members of a certain race, 
class or group have been systematically and 
schematically excluded. Johnson v. State, 3 
Tenn. Crim. App. 17, 456 S.W.2d 864, 1970 
Tenn. Crim. App. LEXIS 442 (Tenn. Crim. App. 
1970), cert. denied, 400 U.S. 997, 91S. Ct. 474, 
27 L. Ed. 2d 447, 1971 U.S. LEXIS 3533 (1971), 
cert. denied, Johnson v. Tennessee, 400 U.S. 
997, 91S. Ct. 474, 27 L. Ed. 2d 447, 1971 US. 
LEXIS 3533 (1971). 

The fact that jurors expressing doubt 
whether they would or could vote for a death 
penalty were systematically excluded from de- 
fendant’s jury, made the death penalty given 
him unenforceable, even though the murder 
conviction stood. A new trial by a new jury on 
the issue of punishment alone was ordered. 
Beaver v. State, 475 S.W.2d 557, 1971 Tenn. 
Crim. App. LEXIS 447 (Tenn. 1971). 

The United States constitution does not re- 
quire that following a commutation of a crimi- 
nal sentence by the state governor, defendant 
shall be entitled to have his sentence deter- 
mined anew by a jury. Rose v. Hodges, 423 U.S. 
19, 96 S. Ct. 175, 46 L. Ed. 2d 162, 1975 U.S. 
LEXIS 93 (1975), rehearing denied, 423 U.S. 
1092, 96S. Ct. 888, 47 L. Ed. 2d 104, 1976 U.S. 
LEXIS 3986 (1975), reh’g denied, Rose v. 
Hodges, 423 U.S. 1092, 96 S. Ct. 888, 47 L. Ed. 
2d 104, 1976 U.S. LEXIS 3986 (1975). 

Where defendant successfully attacked his 
first conviction and had his sentence set aside 
and a new trial ordered, defendant was entitled 
to a new trial by a second jury unencumbered 
by knowledge of the result of the first trial. 
Sommerville v. State, 521 S.W.2d 792, 1975 
Tenn. LEXIS 697 (Tenn. 1975). 

Defendants’ rights were not violated where 
only two of 38 jurors from which jury was 
selected were black, in absence of evidence that 
blacks had been systematically and schemati- 
cally excluded; and dismissal of the two black 
jurors by peremptory challenge was within the 
state’s discretion. Wheeler v. State, 539 S.W.2d 
812, 1976 Tenn. Crim. App. LEXIS 382 (Tenn. 
Crim. App. 1976). 

Separation of juror from jury during recess, 
including brief contact with nonjurors, was 
harmless error absent showing of prejudice. 
Wheeler v. State, 539 S.W.2d 812, 1976 Tenn. 
Crim. App. LEXIS 382 (Tenn. Crim. App. 1976). 

Where court convened at 9 a.m. and heard 
evidence till 1 a.m. the following morning with- 
out unusual and compelling reason, potential 
fatigue of the jurors should have been consid- 
ered by the court and failure to adjourn at a 
more reasonable hour was reversible error. 
Hembree v. State, 546 S.W.2d 235, 1976 Tenn. 
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Crim. App. LEXIS 307, 99 A.L.R.3d 586 (Tenn. 
Crim. App. 1976). 

The fact that the state used its peremptory 
challenges to exclude blacks from jury in par- 
ticular case did not violate any constitutional 
rights. Drew v. State, 588 S.W.2d 562, 1979 
Tenn. Crim. App. LEXIS 279 (Tenn. Crim. App. 
1979). 

The constitutional standard of fairness re- 
quires that a defendant have a panel of impar- 
tial, indifferent jurors; it is not necessary that 
the jurors be totally ignorant of the facts and 
issues involved. Haney v. Rose, 642 F.2d 1055, 
1981 U.S. App. LEXIS 19621 (6th Cir. 1980), 
writ of cert. denied 452 U.S. 908, 101 S. Ct. 
3036, 69 L. Ed. 2d 409, 1981 U.S. LEXIS 2338 
(1981), cert. denied, Haney v. Rose, 452 U.S. 
908, 101 S. Ct. 3036, 69 L. Ed. 2d 409, 1981 
U.S. LEXIS 2338 (1981). 

Commune found to constitute a distinct so- 
cio-economic and religious group was a distinct 
group under the guidelines of Duren v. Mis- 
souri, 439 U.S. 357, 99 S. Ct. 664, 58 L. Ed. 2d 
579, 1979 U.S. LEXIS 208 (1979), and the fact 
that commune members “walled” themselves 
away from the general public did not justify 
their omission from county jury lists. State v. 
Nelson, 603 S.W.2d 158, 1980 Tenn. Crim. App. 
LEXIS 284 (Tenn. Crim. App. 1980). 

There was an unconstitutional under-repre- 
sentation of a distinct minority group where, 
over four years, no member of a commune 
whose population constituted 6.8% of the reg- 
istered voters of the county was called to serve 
as a juror, and the disparity was sufficient to 
establish a presumption of discrimination. 
State v. Nelson, 603 S.W.2d 158, 1980 Tenn. 
Crim. App. LEXIS 284 (Tenn. Crim. App. 1980). 

The fact that a juror was asleep in the jury 
box during a portion of the trial is not alone 
grounds for a new trial, where it appears that 
accused was not prejudiced. State v. Chestnut, 
643 S.W.2d 348, 1982 Tenn. Crim. App. LEXIS 
467 (Tenn. Crim. App. 1982). 

The proper standard for determining when a 
prospective juror may be excluded for cause 
because of his views respecting capital punish- 
ment is whether the juror’s views would pre- 
vent or substantially impair the performance of 
his duties as a juror in accordance with his 
instructions and his oath. State v. Smith, 755 
S.W.2d 757, 1988 Tenn. LEXIS 25 (Tenn. 1988), 
overruled in part on other grounds, State v. 
Middlebrooks, 840 S.W.2d 317, 1992 Tenn. 
LEXIS 563 (Tenn. 1992). 

Tennessee’s by-stander-juror statute, § 22-2- 
308(c)(2), is not unconstitutional on its face, 
although it may be implemented in such a way 
so as to violate federal due-process rights of a 
defendant. Coury v. Livesay, 707 F. Supp. 961, 
1986 U.S. Dist. LEXIS 18419 (M.D. Tenn. 
1986), affd, Coury v. Livesay, 868 F.2d 842, 
1989 U.S. App. LEXIS 2040 (6th Cir. Tenn. 
1989). 
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Where an interested official participates in 
the selection of the jury in a criminal trial, an 
accused’s due process rights may have been 
violated. Coury v. Livesay, 707 F. Supp. 961, 
1988 U.S. Dist. LEXIS 15875 (M.D. Tenn. 
1988), affd, 868 F.2d 842, 1989 U.S. App. 
LEXIS 2040 (6th Cir. Tenn. 1989), affd, Coury 
v. Livesay, 868 F.2d 842, 1989 U.S. App. LEXIS 
2040 (6th Cir. Tenn. 1989). 

Where the prosecution exercised three pre- 
emptory challenges against prospective black 
jurors, but there was no pattern of strikes 
against black jurors, there was no indication of 
any discriminatory purpose in the strikes, and 
the state offered neutral reasons for the exer- 
cise of its challenges, defendant failed to dem- 
onstrate purposeful racial discrimination in the 
jury selection. State v. Jones, 789 S.W.2d 545, 
1990 Tenn. LEXIS 162 (Tenn. 1990), rehearing 
denied, State v. Jones, 789 S.W.2d 545, 1990 
Tenn. LEXIS 207 (Tenn. 1990), cert. denied, 498 
U.S. 908, 1118S. Ct. 280, 112 L. Ed. 2d 234, 1990 
U.S. LEXIS 5145 (1990), cert. denied, Laney v. 
Tennessee, 498 U.S. 908, 111 S. Ct. 280, 112 L. 
Ed. 2d 234, 1990 U.S. LEXIS 5122 (1990). 

When the defendant is able to establish a 
prima facie case of purposeful discrimination 
against prospective jurors from his own race, 
the prosecution must then come forward with a 
neutral explanation for the challenge of these 
jurors. This explanation must be more than an 
assumption that black jurors will be biased 
simply because the defendant is black, but does 
not have to rise to the level justifying a chal- 
lenge for cause. State v. Butler, 795 S.W.2d 680, 
1990 Tenn. Crim. App. LEXIS 84 (Tenn. Crim. 
App. 1990), appeal denied, State v. Riggins, — 
S.W.2d —, 1990 Tenn. LEXIS 221 (Tenn. June 
11, 1990), appeal denied, State v. Butler, — 
S.W.2d —, 1990 Tenn. LEXIS 235 (Tenn. June 
11, 1990). 

The appropriate remedy following appellate 
court decision that defendant did have standing 
to challenge prosecution’s use of its peremptory 
challenge to strike the only venire person of 
defendant’s race was to remand the case to the 
trial court for a hearing limited to that issue, 
not to order a new trial. State v. Ellison, 841 
S.W.2d 824, 1992 Tenn. LEXIS 607 (Tenn. 
1992). 

The exercise of even one peremptory chal- 
lenge in a purposefully discriminatory manner 
violates equal protection. State v. Ellison, 841 
S.W.2d 824, 1992 Tenn. LEXIS 607 (Tenn. 
1992). 

Because peremptory challenges are a crea- 
ture of statute and are not required by the 
constitution, denial or impairment of the right 
to exercise peremptory challenges does not vio- 
late the due process clause of U.S. Const. 
amend. 14, as long as defendant receives what 
state law provides. State v. Howell, 868 S.W.2d 
238, 1993 Tenn. LEXIS 408 (Tenn. 1993), cert. 
denied, 510 U.S. 1215, 114 S. Ct. 1839, 127 L. 
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Ed. 2d 687, 1994 U.S. LEXIS 2487 (1994), cert. 
denied, Howell v. Tennessee, 510 U.S. 1215, 114 
S. Ct. 1339, 127 L. Ed. 2d 687, 1994 U.S. LEXIS 
2487 (1994). 

In first degree murder trial, defendant was 
not deprived of due process or denied a fair trial 
where after five days of trial, the jury deliber- 
ated at a late hour at its hotel and returned its 
verdict early Sunday morning. State v. Hurley, 
876 S.W.2d 57, 1993 Tenn. LEXIS 150 (Tenn. 
1993), cert. denied, 513 U.S. 933, 115 S. Ct. 328, 
130 L. Ed. 2d 287, 1994 U.S. LEXIS 7172 
(1994). 

Peremptory strikes based solely on the basis 
of gender violated the equal protection clause. 
State v. Turner, 879 S.W.2d 819, 1994 Tenn. 
LEXIS 168 (Tenn. 1994). 

A racially discriminatory peremptory chal- 
lenge is a nullity; thus, where the trial court 
found that a party has engaged in purposeful 
racial discrimination in the exercise of a pe- 
remptory challenge, the court erred in offering 
the juror the choice of serving or not serving on 
the jury and the juror could not negate the 
constitutional injury by agreeing not to serve 
under circumstances in which a juror is not 
otherwise entitled to decline to serve. Woodson 
v. Porter Brown Limestone Co., 916 S.W.2d 896, 
1996 Tenn. LEXIS 96 (Tenn. 1996). 

Trial court erred in reassembling the jury 
and permitting the entry of guilty verdicts after 
the jury had reported not guilty verdicts and 
been discharged. Although very little time had 
elapsed, the jurors had been verbally dismissed 
and had exited the courtroom and entered an 
area occupied by members of the public. Such 
circumstances demonstrate a separation of the 
jurors from the trial court to such a degree that 
outside contacts may have occurred. State v. 
Green, 995 S.W.2d 591, 1998 Tenn. Crim. App. 
LEXIS 1079 (Tenn. Crim. App. 1998). 

Unless a discriminatory intent is inherent in 
the prosecutor’s explanation for the peremptory 
challenge, the reason offered will be deemed 
race-neutral; thus a trial court’s finding of race 
neutrality will not be reversed unless clearly 
erroneous. State v. Carroll, 34 S.W.3d 317, 2000 
Tenn. Crim. App. LEXIS 335 (Tenn. Crim. App. 
2000). 

The basis for the state’s use of a peremptory 
challenge against a juror was sufficiently race- 
neutral to dispel any indicia of purposeful dis- 
crimination since the prosecutor and defense 
counsel agreed that the potential juror avoided 
eye contact during voir dire. State v. Carroll, 34 
S.W.3d 317, 2000 Tenn. Crim. App. LEXIS 335 
(Tenn. Crim. App. 2000). 

Evidence supported the trial court’s finding 
that defendant failed to make a prima facie 
case of systematic exclusion of African-Ameri- 
can jurors; although there was only one Afri- 
can-American juror in the prospective jury 
panel at trial, the record was devoid as to the 
number of African-Americans in the complete 
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venire, and defendant failed to prove that the 
method of selection resulted in an exclusion of 
African-Americans or that underrepresenta- 
tion was systematic. State v. Lee, — S.W.3d —, 
2004 Tenn. Crim. App. LEXIS 705 (Tenn. Crim. 
App. Aug. 11, 2004). 

In the context of a Batson challenge, defen- 
dant’s equal protection rights were not violated 
where the prosecutor provided neutral reasons 
for its challenges to jurors; several jurors stated 
that they were opposed to the death penalty, 
and one juror was related to a witness. State v. 
Hugueley, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 261 (Tenn. Crim. App. Mar. 17, 2005), 
affd, 185 S.W.3d 356, 2006 Tenn. LEXIS 185 
(Tenn. 2006). 

Where defendant had no prior convictions 
and did not admit the factors utilized by the 
trial judge to enhance his sentence, modifica- 
tion of his sentence was required to protect his 
constitutional right to trial by jury; the record 
did not indicate that defendant waived his 
Blakely challenge. State v. Simpson, — S.W.3d 
—, 2005 Tenn. Crim. App. LEXIS 286 (Tenn. 
Crim. App. Mar. 28, 2005). 

While an African-American defendant was 
tried before an all-Caucasian jury, the evidence 
showed that there were five African-Americans 
in the petit jury pool and defendant failed to 
show that if the representation of African 
Americans was underrepresented in the petit 
jury, it was the result of systematic exclusion of 
African-Americans from the jury pool. There- 
fore, defendant failed to establish that his right 
to be tried by a fair cross-section of the commu- 
nity under U.S. Const. amend. 6 and U.S. 
Const. amend. 14 was violated. State v. Cope- 
land, — S.W.3d —, 2005 Tenn. Crim. App. 
LEXIS 916 (Tenn. Crim. App. Aug. 22, 2005), 
affd on other grounds, — S.W.3d —, 2007 Tenn. 
LEXIS 502 (Tenn. May 23, 2007). 

While it could have been a violation of equal 
protection for the state to have removed black 
jurors from the jury, the burden was on peti- 
tioner to make prima facie showing of the 
state’s use of peremptory challenges to have 
excluded a cognizable racial group; there was 
no evidence offered by petitioner (who was 
African-American), that the state had used its 
peremptory challenges to assure that the jury 
was entirely white and he was not entitled to 
post-conviction relief simply on that basis. 
Miles v. State, — S.W.3d —, 2005 Tenn. Crim. 
App. LEXIS 1080 (Tenn. Crim. App. Sept. 26, 
2005). 

Trial court did not abuse its discretion in 
empanelling an anonymous jury in defendant’s 
trial for first-degree pre-meditated murder be- 
cause there were strong reasons to protect the 
jury inasmuch as the trial court found that an 
apparent motive in committing the charged 
offense included defendant’s desire to prevent 
the victim from going to police, and defendant 
had escaped once. Therefore, defendant’s rights 
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under U.S. Const. amends. 5, 6, and 14 and 
Tenn. Const. art. I, § 6 were not violated. State 
v. Ivy, 188 S.W.3d 132, 2006 Tenn. LEXIS 137 
(Tenn. 2006), cert. denied, — U.S. —, 127S. Ct. 
258, 166 L. Ed. 2d 200, 2006 U.S. LEXIS 6153 
(2006). 

In an attempted murder case, the court did 
not err by denying defendant’s Batson chal- 
lenge because one potential juror told of nega- 
tive experiences she and her children had had 
with the police and one or two others either 
expressed reservations or were silent when 
asked whether they would be able to convict the 
defendant should the State meet its burden of 
proving the elements of the offenses. The tran- 
script further revealed that on several different 
occasions one potential juror failed to give any 
audible response to the prosecutor’s direct 
questions. State v. Dillard, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 318 (Tenn. Crim. App. 
Apr. 19, 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 830 (Tenn. Sept. 5, 2006). 

Trial court did not err by upholding the 
state’s peremptory challenge of one of only 
three African-American on the jury panel be- 
cause standing alone, the fact that the chal- 
lenged juror was the only African-American 
member of the jury did not constitute a consti- 
tutional violation or show purposeful discrimi- 
nation; the state’s explanation for the challenge 
was rational and based on a race-neutral con- 
sideration, namely the juror’s acquaintance 
with member of defendant’s family. State v. 
Tolson, — S.W.38d —, 2006 Tenn. Crim. App. 
LEXIS 1019 (Tenn. Crim. App. Dec. 28, 2006), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
409 (Tenn. Apr. 16, 2007). 

When a trial court overruled a patient’s ob- 
jections based on Batson in a negligence suit 
against physicians, a center, and a hospital, the 
trial court erroneously denied the patient a 
fundamental right arising out of the equal 
protection clause because the physicians, the 
center, and the hospital improperly exercised 
preemptory challenges to strike an African- 
American juror and the reasons given for the 
strike were inconsistent; further, the physi- 
cians, the center, and the hospital alleged that 
six out of ten women were stricken because of 
body mechanics, but the reasons given were 
inadequate. Zakour v. UT Med. Group, Inc., 215 
S.W.3d 763, 2007 Tenn. LEXIS 11 (Tenn. 2007). 


78. —Fingerprinting. 

In a capital murder case, requiring defendant 
to submit to fingerprinting in the presence of 
the jury did not violate defendant’s constitu- 
tional rights because fingerprinting, unlike be- 
ing handcuffed or wearing an inmate’s uniform, 
did not portray the defendant as a dangerous 
criminal. In addition, the presence of the jury 
did not enlarge the scope of the privilege 
against self-incrimination so that a defendant 
was not required to provide fingerprints. State 
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v. Cole, 155 S.W.3d 885, 2005 Tenn. LEXIS 15 
(Tenn. Jan. 20, 2005), cert. denied, Cole v. 
Tennessee, 126 S. Ct. 47, 163 L. Ed. 2d 79, 546 
U.S. 829, 2005 U.S. LEXIS 6152 (U.S. 2005). 


79. —Medication of Nonconsenting De- 
fendant. 

Where nonconsenting criminal defendants 
are administered drugs which cause drowsi- 
ness and may inhibit their ability to follow the 
proceedings, due process requires a showing 
that such medication is necessary to accom- 
plish an essential state policy. Rickman v. Dut- 
ton, 864 F. Supp. 686, 1994 U.S. Dist. LEXIS 
12772 (M.D. Tenn. 1994), affd, 131 F.3d 1150, 
1997 FED App. 352P, 1997 U.S. App. LEXIS 
33861 (6th Cir. Tenn. 1997). 


80. —Shackling of Defendant. 

Where record indicated no other reason for 
shackling defendant than that a third party in 
an unrelated proceeding had recently escaped 
from the courtroom, the shackling violated de- 
fendant’s right to due process. Willocks v. State, 
546 S.W.2d 819, 1976 Tenn. Crim. App. LEXIS 
314 (Tenn. Crim. App. 1976). 

Even though a defendant should not be 
shackled before a jury unless extraordinary 
circumstances are present, where a defendant 
was handcuffed, inadvertently and without jus- 
tification, for only a brief period during trial 
and the situation was immediately remedied by 
the court, the defendant did not sustain the 
burden of proof to establish that his constitu- 
tional rights were violated. Rickman v. Dutton, 
864 F. Supp. 686, 1994 U.S. Dist. LEXIS 12772 
(M.D. Tenn. 1994), affd, 181 F.3d 1150, 1997 
FED App. 352P, 1997 U.S. App. LEXIS 33861 
(6th Cir. Tenn. 1997). 


81. —Prosecutor’s Statements. 

Where prosecuting attorney's comment con- 
cerning the expense of the trial was improper 
and amounted to misconduct, such misconduct 
was not pronounced and persistent with a prob- 
able consequential cumulative effect upon the 
jury and the petitioner suffered no prejudice 
therefrom. Coury v. Livesay, 707 F. Supp. 961, 
1986 U.S. Dist. LEXIS 18419 (M.D. Tenn. 
1986), affd, Coury v. Livesay, 868 F.2d 842, 
1989 U.S. App. LEXIS 2040 (6th Cir. Tenn. 
1989). 

The state’s characterization of defendant’s 
mitigating evidence as an “excuse” and argu- 
ment that the sentencing hearing was about 
“responsibility” did not distort the evidence or 
mislead the jury as to the issue before it. State 
v. Smith, 893 S.W.2d 908, 1994 Tenn. LEXIS 
278 (Tenn. 1994), rehearing denied, 893 S.W.2d 
908, 1995 Tenn. LEXIS 48 (Tenn. 1995), cert. 
denied, 516 U.S. 829, 116 S. Ct. 99, 133 L. Ed. 
2d 53, 1995 U.S. LEXIS 5601 (1995). 

Defendant’s argument that the State pros- 
ecuted defendant and his accomplice using in- 
consistent theories, facts, and arguments in 
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violation of his due process rights was rejected 
because defendant’s “lone perpetrator” charac- 
terization of his accomplice’s prosecution was 
false. The core theory of the two prosecutions 
was consistent, namely that the accomplice 
shot the victims and robbed the store while 
defendant served as a lookout. State v. Housler, 
193 S.W.3d 476, 2006 Tenn. LEXIS 431 (Tenn. 
2006), cert. denied, — U.S. —, 127 S. Ct. 499, 
166 L. Ed. 2d 368, 2006 U.S. LEXIS 8048 
(2006). 

Defendant’s conviction for premeditated 
first-degree murder and his subsequent sen- 
tence to death were both proper because the 
prosecutor’s objections at defendant’s resen- 
tencing hearing did not deprive defendant a 
fair trial nor violate any of his constitutional 
rights under the United States constitution or 
Tenn. Const. art. I, § 8 and Tenn. Const. art. I, 
§ 16; while some series of objections were in- 
cessant, there was no indication in the record 
that the objections were without legal basis or 
were made merely as an attempt to comment 
upon the credibility of the testimony. State v. 
Rimmer, — S.W.3d —, 2006 Tenn. Crim. App. 
LEXIS 986 (Tenn. Crim. App. Dec. 15, 2006). 


82. —Instructions. 

Where trial judge’s instructions to jury in 
trial for second-degree murder referred to 
“murder in the first degree,” but the indictment 
and several other comments made by the judge 
all clearly referred to second-degree murder, 
the error was harmless and defendant was not 
deprived of due process. Hensley v. Rose, 429 F. 
Supp. 75, 1975 U.S. Dist. LEXIS 16019 (E.D. 
Tenn. 1975), affd without opinion, 549 F.2d 801 
(6th Cir. 1976), affd, Hensley v. Rose, 549 F.2d 
801 (6th Cir. 1976), cert. denied, Hensley v. 
Rose, 431 U.S. 922, 97S. Ct. 2193, 53 L. Ed. 2d 
235, 1977 U.S. LEXIS 1858 (1977). 

In trial for second-degree murder, where trial 
judge in instructing the jury mistakenly re- 
ferred to the charge as being first-degree mur- 
der, such error was harmless since the indict- 
ment and numerous other comments of the 
judge made plain to the jury the true nature of 
the charge; thus the mistake did not deprive 
defendant of due process. Hensley v. Rose, 429 
F. Supp. 75, 1975 U.S. Dist. LEXIS 16019 (E.D. 
Tenn. 1975), affd without opinion, 549 F.2d 801 
(6th Cir. 1976), affd, Hensley v. Rose, 549 F.2d 
801 (6th Cir. 1976), cert. denied, Hensley v. 
Rose, 431 U.S. 922, 97S. Ct. 2193, 53 L. Ed. 2d 
235, 1977 U.S. LEXIS 1858 (1977). 

In a first-degree murder prosecution, instruc- 
tions that told the jury that reasonable doubt 
did not include a “captious, possible, or imagi- 
nary doubt, ” but was one “engendered by an 
investigation of all the proof in the case and an 
inability, after such investigation, to let the 
mind rest easily as to the certainty of guilt,” 
and that differentiated between “absolute cer- 
tainty” and “moral certainty,” did not make it 
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reasonably likely that the jury understood the 
words “moral certainty” either as suggesting a 
standard of proof lower than due process re- 
quires or as allowing conviction upon factors 
other than the evidence. Pettyjohn v. State, 885 
S.W.2d 364, 1994 Tenn. Crim. App. LEXIS 263 
(Tenn. Crim. App. 1994). 

The use of the term “moral certainty” does 
not, in itself, render a reasonable doubt instruc- 
tion unconstitutional; the use of the phrase is 
constitutional where the rest of the instruction 
lends content to the phrase and indicates the 
proper burden of proof. Workman v. Bell, 178 
F.3d 759, 1998 FED App. 322P, 1998 U.S. App. 
LEXIS 38774 (6th Cir. 1998). 

Although the court’s instruction as to an 
“especially heinous, atrocious or cruel” aggra- 
vator did not clearly require the jury to find 
that the crime involved torture or adequately 
define the term depravity, the state supreme 
court cured the error by adopting a narrowing 
construction on appeal. Abdur’Rahman v. Bell, 
990 F. Supp. 985, 1998 U.S. Dist. LEXIS 653 
(M.D. Tenn. 1998). 

Former § 40-35-201(b)(2)’s provision for jury 
instructions including an explanation of early 
release and parole eligibility did not violate 
defendant’s right to due process since the in- 
structions given complied with the statute and 
were not inaccurate, the provision was not 
impermissibly vague, sentencing and parole 
information is not entirely irrelevant to the 
jury’s determination, and the jurors were in- 
structed that the information was not to be 
considered in the determination of guilt or 
innocence. State v. King, 973 S.W.2d 586, 1998 
Tenn. LEXIS 424 (Tenn. 1998), limited, State v. 
Hale, 1999 Tenn. Crim. App. LEXIS 443 (Tenn. 
Crim. App. May 6, 1999), limited, State v. 
Nelson, — S.W.2d —, 1998 Tenn. Crim. App. 
LEXIS 1057 (Tenn. Crim. App. Oct. 12, 1998). 

Post-conviction relief petition was properly 
summarily dismissed, because petitioner failed 
to show that he was deprived of due process by 
jury instructions for second degree murder 
which failed, like those in State v. Page, 81 
S.W.3d 781, 2002 Tenn. Crim. App. LEXIS 332 
(Tenn. Crim. App. 2002), to specify that a sec- 
ond degree murder was a result-of-conduct of- 
fense; since petitioner was convicted of first 
degree, premeditated murder, any failure of the 
trial court to adequately instruct the jury under 
Page was harmless beyond a reasonable doubt. 
O’baner v. State, 159 S.W.3d 605, 2004 Tenn. 
Crim. App. LEXIS 491 (Tenn. Crim. App. Jun 8, 
2004), appeal denied, — S.W.3d —, 2004 Tenn. 
LEXIS 1023 (Tenn. Nov. 15, 2004), cert. denied, 
544 U.S. 999, 125 S. Ct. 1933, 161 L. Ed. 2d 
773, 2005 U.S. LEXIS 3553 (2005). 

Court did not violate defendant’s due process 
rights by failing to instruct the jury that an 
unlawful attempted arrest was a defense to a 
charge of evading arrest while operating a 
motor vehicle because the record showed that 
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defendant did not rely upon the statutory de- 
fense at trial and presented no proof to support 
its existence; the officer’s attempted arrest of 
defendant was lawful as he had personal 
knowledge that defendant was driving on a 
revoked license, and defendant conceded that 
he drove on a revoked license. State v. Whipple, 
— §.W.3d —, 2006 Tenn. Crim. App. LEXIS 190 
(Tenn. Crim. App. Mar. 3, 2006). 


83. ——“Reasonable Doubt” Instruction. 

Where the entire “reasonable doubt” instruc- 
tion did not lend content to the phrase “[MlJoral 
certainty is required and this certainty is re- 
quired as to every proposition of proof requisite 
to constitute the offense,” and defined “reason- 
able doubt” as “an inability after such investi- 
gation [of all the proof in the case] to let the 
mind rest easily upon the certainty of guilt,” 
the language of the instruction suggested to a 
reasonable juror a lower burden of proof than 
what is constitutionally required. Rickman v. 
Dutton, 864 F. Supp. 686, 1994 U.S. Dist. 
LEXIS 12772 (M.D. Tenn. 1994), aff'd, 131 F.3d 
1150, 1997 FED App. 352P, 1997 U.S. App. 
LEXIS 33861 (6th Cir. Tenn. 1997). 

The use of the term “moral certainty” does 
not, in itself, render a reasonable doubt instruc- 
tion unconstitutional; the phrase “moral cer- 
tainty” is constitutional where the rest of the 
instruction lends content to the phrase and 
indicates the proper burden of proof. Workman 
v. Bell, 160 F.3d 276, 1998 FED App. 0322P, 
1998 U.S. App. LEXIS 27685 (6th Cir. 1998), 
cert. denied, 528 U.S. 913, 1208S. Ct. 264, 145 L. 
Ed. 2d 221, 1999 U.S. LEXIS 6420 (1999). 


84. —Burden of Proof. 

The Unfair Cigarette Sales Law (part 3 of 
title 47, chapter 25), making evidence of selling 
below the statutorily mandated cost prima facie 
evidence of the intent to injure competitors, is 
not violative of due process, because it shifts 
the burden of proof to the defendant in a 
criminal prosecution for violating the Act. For- 
rest City Grocery Co. v. Tennessee Dep’t of 
Revenue, 917 S.W.2d 247, 1995 Tenn. App. 
LEXIS 673 (Tenn Ct. App. 1995). 


85. —Punishment. 

It may be provided by law that, on a convic- 
tion of embezzlement, judgment may be ren- 
dered against the estate of the accused in favor 
of the owner of the property embezzled. Coffey 
v. County of Harlan, 204 U.S. 659, 27S. Ct. 305, 
51 L. Ed. 666, 1907 U.S. LEXIS 1186 (1907). 

Punishment of an offense without regard to 
the intent of the accused is not a denial of due 
process of law. Shevlin-Carpenter Co. v. Minne- 
sota, 218 U.S. 57, 30 S. Ct. 663, 54 L. Ed. 930, 
1910 U.S. LEXIS 2003 (1910). 

Crimes, punishment for and also civil liabil- 
ity for damages for same act not a denial of due 
process of law. Shevlin-Carpenter Co. v. Minne- 
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sota, 218 U.S. 57, 30 S. Ct. 663, 54 L. Ed. 930, 
1910 U.S. LEXIS 2003 (1910). 

Where defendant appealed conviction for 
first degree murder in the perpetration of arson 
and obtained reversal, he was not entitled to 
complain that sentence upon second conviction 
was greater than it had been upon first convic- 
tion. Murphy v. State, 221 Tenn. 351, 426 
S.W.2d 509, 1968 Tenn. LEXIS 523 (1968), cert. 
denied, 402 U.S. 945, 91S. Ct. 1621, 29 L. Ed. 
2d 114, 1971 U.S. LEXIS 2180 (1971), cert. 
denied, Murphy v. Tennessee, 402 U.S. 945, 91 
S. Ct. 1621, 29 L. Ed. 2d 114, 1971 U.S. LEXIS 
2180 (1971). 

Imposition of a more severe sentence upon a 
defendant upon reconviction after the first sen- 
tence is set aside upon review does not violate 
due process of equal protection clauses of U.S. 
Const. amend. 14. State ex rel. Pinkard v. 
Henderson, 2 Tenn. Crim. App. 240, 452 S.W.2d 
908, 1969 Tenn. Crim. App. LEXIS 360 (Tenn. 
Crim. App. 1969). 

Where jury at second jury trial had no knowl- 
edge of punishment assessed at first trial, im- 
position of more severe sentence upon second 
conviction did not constitute violation of due 
process. Brown v. State, 3 Tenn. Crim. App. 678, 
466 S.W.2d 527, 1971 Tenn. Crim. App. LEXIS 
426 (Tenn. Crim. App. 1971). 

The state’s procedure for revocation of sen- 
tence suspension and probation is an orderly 
one affording a probationer full protection of his 
constitutional right to due process. Practy v. 
State, 525 S.W.2d 677, 1974 Tenn. Crim. App. 
LEXIS 246 (Tenn. Crim. App. 1974). 

Where the trial judge asked no questions of 
the defendant concerning his guilty plea and 
the defendant did not address the court, defen- 
dant did not make a knowing waiver of, among 
other things, his right to exclude from the jury 
determining his punishment evidence of his 
prior convictions. State v. Mackey, 553 S.W.2d 
337, 1977 Tenn. LEXIS 579 (Tenn. 1977), su- 
perseded by statute as stated in, State v. Wil- 
son, 31 S.W.3d 189, 2000 Tenn. LEXIS 519 
(Tenn. 2000), superseded by statute as stated 
in, State v. Chastain, 871 S.W.2d 661, 1994 
Tenn. LEXIS 26 (Tenn. 1994). 

The fair application of a valid punishment 
does not violate the right to equal protection 
merely because the proper circumstances for 
application of the punishment rarely occur. 
Rucker v. Lane, 452 F. Supp. 245, 1978 U.S. 
Dist. LEXIS 18140 (E.D. Tenn. 1978). 

Claim that unitary trial to find guilt and fix 
punishment denied due process of law was not 
a claim of a fundamental constitutional defect 
which could be raised on appeal without having 
been objected to in the trial court. Scalfv. State, 
565 S.W.2d 506, 1978 Tenn. Crim. App. LEXIS 
292 (Tenn. Crim. App. 1978). 

To allow a bifurcated trial in all capital cases 
in which circumstances mitigating punishment 
may be shown while a unitary trial is required 
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on not guilty pleas before a jury does not show 
an irrational or unreasonable classification 
amounting to a denial of equal protection. Scalf 
v. State, 565 S.W.2d 506, 1978 Tenn. Crim. App. 
LEXIS 292 (Tenn. Crim. App. 1978). 

Although punishment for possessing L.S.D. 
with intent to sell imposed at defendant’s sec- 
ond trial was harsher than that imposed at his 
first trial, the imposition of the harsher sen- 
tence was not constitutionally impermissible 
where there was no evidence to reflect that the 
jury was aware of the punishment imposed in 
the first trial or to support any argument that 
the greater punishment on the second trial was 
a denial of due process or indicative of vindic- 
tiveness. Henderson v. State, 576 S.W.2d 10, 
1978 Tenn. Crim. App. LEXIS 335 (Tenn. Crim. 
App. 1978). 

Neither the double jeopardy provision nor the 
equal protection clause imposes an absolute bar 
to a more severe sentence upon reconviction of 
the same offense. Harris v. State, 576 S.W.2d 
588, 1978 Tenn. Crim. App. LEXIS 337 (Tenn. 
Crim. App. 1978). 

This state is not prohibited from imposing 
the death penalty in the manner set forth in 
§ 39-2-202 et seq. (repealed) by the restrictions 
placed on it by U.S. Const. amends. 8 and 14, 
and by Tenn. Const. art. I, §§ 9 and 16. Hous- 
ton v. State, 593 S.W.2d 267, 1980 Tenn. LEXIS 
392 (Tenn. 1979), cert. denied, 449 U.S. 891, 
101 S. Ct. 251, 66 L. Ed. 2d 117 (1980), over- 
ruled, State v. Brown, 836 S.W.2d 530, 1992 
Tenn. LEXIS 401 (Tenn. 1992). 

Where prisoner, while being permitted to 
attend school, went out with ex-guard and was 
charged with escape, the fact that he was given 
greater punishment than others charged with 
escape did not amount to selective prosecution 
in violation of constitution since state could 
legitimately act to discourage relationships be- 
tween prisoners and guards. Burns v. State, 
584 S.W.2d 827, 1979 Tenn. Crim. App. LEXIS 
274 (Tenn. Crim. App. 1979). 

The status of a public official whose sworn 
duty is to uphold the law may properly be 
considered in determining whether that public 
official should be given a suspended sentence 
for a crime committed in the course of his or her 
official duties, and such a consideration in the 
denial of probation did not violate U.S. Const. 
amend. 8 or 14. Woodson v. State, 608 S.W.2d 
591, 1980 Tenn. Crim. App. LEXIS 330 (Tenn. 
Crim. App. 1980), rehearing denied, 608 S.W.2d 
591, 1980 Tenn. Crim. App. LEXIS 331 (Tenn. 
Crim. App. 1980). 

All persons convicted of a second offense for 
possessing a controlled substance are subject to 
the enhanced punishment provisions of § 39-6- 
417 (repealed); the fact that some felonies may 
be punishable for a lesser period does not 
render the recidivist statute unconstitutional. 
State v. Yarbro, 618 S.W.2d 521, 1981 Tenn. 
Crim. App. LEXIS 351 (Tenn. Crim. App. 1981). 
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Denial from consideration for probation un- 
der § 40-21-101 (repealed) of defendants con- 
victed of selling drugs does not place them in a 
special class which abridges their right to equal 
protection. State v. Correll, 626 S.W.2d 699, 
1982 Tenn. LEXIS 377 (Tenn. 1982). 

The following conditions and _ practices 
amount to cruel and unusual punishment: (1) 
Double-celling inmates in crowded conditions; 
(2) Confinement of any inmate for more than 
one week’s duration in a cell not equipped with 
hot water; (3) Confinement of inmates in build- 
ings unfit for human habitation; (4) The failure 
to maintain minimum sanitary conditions in 
the food storage, preparation and service areas; 
(5) The failure to adequately protect inmates 
from the likelihood of violent attack; (6) The 
failure to provide minimally adequate medical 
care for inmates; and (7) The confinement of 
inmates in segregation status for more than 
one week without any opportunity for physical 
exercise. Grubbs v. Bradley, 552 F. Supp. 1052, 
1982 U.S. Dist. LEXIS 16298 (M.D. Tenn. 
1982). 

The due process clauses of U.S. Const. 
amends. 5 and 14 protect pretrial detainees 
from punishment or jail conditions which 
amount to punishment; however, if a restriction 
or condition is not reasonably related to a 
legitimate goal of the custodian to maintain 
security in the institution a court permissibly 
may infer that the purpose of the governmental 
action is punishment that may not constitu- 
tionally be inflicted upon detainees qua detain- 
ees. Malone v. Colyer, 710 F.2d 258, 1983 U.S. 
App. LEXIS 26512 (6th Cir. Tenn. 1983). 

The punishment provisions relating to ob- 
scenity in § 39-6-1104 (repealed) are not un- 
constitutional and do not violate the equal 
protection and due process clauses of Tenn. 
Const. art. I, § 8, and U.S. Const. amend. 14. 
State v. Summers, 692 S.W.2d 439, 1985 Tenn. 
Crim. App. LEXIS 3007 (Tenn. Crim. App. 
1985). 

Imposition of the death penalty was not a 
denial of due process and equal protection of 
the law nor disproportionate to the sentence 
imposed in similar cases where the victim was 
a young drug dealer engaged in the course of 
his trade when he was killed. State v. Jones, 
789 S.W.2d 545, 1990 Tenn. LEXIS 162 (Tenn. 
1990), rehearing denied, State v. Jones, 789 
S.W.2d 545, 1990 Tenn. LEXIS 207 (Tenn. 
1990), cert. denied, 498 U.S. 908, 111 S. Ct. 280, 
112 L. Ed. 2d 234, 1990 U.S. LEXIS 5145 
(1990), cert. denied, Laney v. Tennessee, 498 
U.S. 908, 111 S. Ct. 280, 112 L. Ed. 2d 234, 1990 
U.S. LEXIS 5122 (1990). 

The risk of erroneous deprivation of defen- 
dant’s liberty interest as a result of the proce- 
dures employed — namely, the appellate court’s 
decision to apply a statutory enhancement fac- 
tor of previous criminal history rather than 
remand to the trial court for a hearing — was at 
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most slight where the record was clearly devel- 
oped and the defendant’s own criminal record 
and behavior which supported the enhance- 
ment factor were well known to the defendant. 
Thus, defendant was not deprived of his due 
process rights by that procedure. State v. Pear- 
son, 858 S.W.2d 879, 1993 Tenn. LEXIS 240 
(Tenn. 1993). 

On the basis of §§ 39-13-204, 39-13-205 and 
39-13-206, defendant had a state-created lib- 
erty interest in having a jury determine 
whether he should be sentenced to life impris- 
onment or death; thus, an appellate court could 
not limit an unconstitutionally vague instruc- 
tion on aggravating circumstances, reweigh the 
aggravating and mitigating factors, and itself 
impose a death sentence without depriving 
defendant of a right guaranteed under U.S. 
Const. amend. 14. The constitutional error in 
defendant’s sentence could only be cured 
through a new sentencing hearing before a jury, 
or upon a determination that such error was 
harmless beyond a reasonable doubt. Rickman 
v. Dutton, 854 F. Supp. 1805, 1994 U.S. Dist. 
LEXIS 5666 (M.D. Tenn. 1994). 

Assignment of defendant to an institution 
where he had no opportunity to earn eligibility 
for sentence reduction by engaging in work 
programs was not a denial of equal protection, 
since correction officials have broad discretion 
in the confinement of inmates and he had no 
right to particular assignment. France v. Brad- 
ley, 922 S.W.2d 118, 1995 Tenn. App. LEXIS 811 
(Tenn. Ct. App. 1995). 

U.S. Const. amends. 8 and 14 mandate that a 
death sentence be based on a particularized 
consideration of relevant aspects of the charac- 
ter and record of each defendant. Goad v. State, 
938 S.W.2d 363, 1996 Tenn. LEXIS 784 (Tenn. 
1996). 

The admission of evidence of the defendant’s 
prior criminal behavior as an enhancement 
factor in sentencing does not violate the defen- 
dant’s right to due process. State v. Carico, 968 
S.W.2d 280, 1998 Tenn. LEXIS 250 (Tenn. 
1998). 

Other than the fact of a prior conviction, any 
fact that increases the penalty for a crime 
beyond the prescribed statutory maximum 
must be submitted to a jury and proved beyond 
a reasonable doubt. United States v. Page, 232 
F.3d 536, 2000 FED App. 388P, 2000 U.S. App. 
LEXIS 27942 (6th Cir. 2000), cert. denied, 532 
U8. 935, 121 8: Ct. 1889; 149 L. Ed. 2d'312, 
2001 U.S. LEXIS 2414 (2001), cert. denied, 532 
U.S. 1023, 121 S. Ct. 1965, 149 L. Ed. 2d 759, 
2001 U.S. LEXIS 3647 (2001), cert. denied, 532 
U.S. 1023, 121 S. Ct. 1965, 149 L. Ed. 2d 759, 
2001 U.S. LEXIS 3648 (2001), cert. denied, 532 
U.S. 1056, 121 S. Ct. 2202, 149 L. Ed. 2d 1032, 
2001 U.S. LEXIS 4076 (2001). 

If the sentencing judge fails to provide a clear 
explanation on the record for the change upon 
resentencing, the fact of the increase gives rise 
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to a rebuttable presumption of vindictiveness 
that violates due process; nonetheless, resen- 
tencing courts retain wide discretion in deter- 
mining appropriate sentences, and may con- 
sider all the information that reasonably bears 
on the proper sentence for the defendant. 
United States v. Rodgers, 278 F.3d 599, 2002 
FED App. 34P, 2002 U.S. App. LEXIS 956 (6th 
Cir. 2002), cert. denied, 535 U.S. 946, 122 S. Ct. 
1337, 152 L. Ed. 2d 242, 2002 U.S. LEXIS 1819 
(2002). 

Inmate’s counsel was not ineffective for com- 
mitting errors regarding the use of an expert, 
and therefore the inmate was properly denied 
postconviction relief, because: (1) The expert 
diagnosed the inmate as suffering from post- 
traumatic stress disorder, which was consistent 
with the diagnoses of the inmate’s siblings; (2) 
The expert testified as to the abuse the inmate 
suffered when he was a child; and (3) The 
inmate was unable to produce a diagnosis that 
he suffered from fetal alcohol syndrome, and 
therefore counsel could not be deemed ineffec- 
tive for failing to inform the expert about the 
alleged damage the inmate suffered from in 
utero alcohol exposure. Keen v. State, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 442 (Tenn. 
Crim. App. June 5, 2006), appeal denied, — 
S.W.3d —, 2006 Tenn. LEXIS 1032 (Tenn. Oct. 
30, 2006), cert. denied,— U.S. —, 127 S. Ct. 
2250, 167 L. Ed. 2d 1097, 2007 U.S. LEXIS 
5243 (2007). 


86. ——Death Penalty. 

Statutes pertaining to sentencing for first 
degree murder and appeal and review of a 
death sentence are not violative of the U.S. 
Const. amends. 5, 6, 8, and 14, nor of Tenn. 
Const. art. I, §§ 8, 9, 16, and 17, and art. II, 
§ 2. State v. Shepherd, 902 S.W.2d 895, 1995 
Tenn. LEXIS 269 (Tenn. 1995). 

A harmless error analysis is appropriate in 
determining whether resentencing is required 
as a result of an error that occurs where a 
defendant is convicted solely on the basis of 
felony murder. Coleman v. State, 3 S.W.3d 19, 
1998 Tenn. Crim. App. LEXIS 1229 (Tenn. 
Crim. App. 1998), cert. denied, 528 U.S. 935, 
120 S. ‘Ct. 389,;:145 L. Ed. 2d 264, 1999 U.S. 
LEXIS 6682 (1999). 

Plaintiff has the right under U.S. Const. 
amends. 1, 8 and 14 to have some access to 
plaintiffs counsel during the last hour before 
the execution; to have counsel witness the ex- 
ecution, from either the witness room or a room 
with closed circuit live television transmission; 
and to have counsel have access to a telephone 
at the time counsel witnesses the execution. 
Coe v. Bell, 89 F. Supp. 2d 962, 2000 U.S. Dist. 
LEXIS 4384 (M.D. Tenn. 2000), vacated, dis- 
missed, 230 F.3d 1357, 2000 U.S. App. LEXIS 
30736 (6th Cir. Tenn. 2000). 

Denying petitioner an opportunity to be 
heard on the issue of whether execution is 
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prohibited by Tennessee law due to the fact that 
petitioner is mentally retarded, violates U.S. 
Const. amend. 14. Van Tran v. Bell, 145 F. Supp. 
2d 939, 2001 U.S. Dist. LEXIS 8100 (W.D. Tenn. 
May 23, 2001). 

In defendant’s capital murder case, although 
it was error for the trial court to exclude defen- 
dant’s proffered correspondence as mitigating 
evidence, the error was harmless where the 
content of the excluded correspondence was 
adequately communicated to the jury through 
other evidence; and the trial court instructed 
the jury that it could consider, among other 
factors, “remorse,” “religious reformation,” and 
“spiritual development” as mitigating factors. 
State v. Carter, 114 S.W.3d 895, 2003 Tenn. 
LEXIS 843, (Tenn. Sept. 18, 2003), cert. denied, 
Carter v. Tennessee, 540 U.S. 1221, 124 S. Ct. 
1511, 158 L. Ed. 2d 158, 2004 U.S. LEXIS 1692 
(2004). 

Inmate failed to show that Tennessee’s lethal 
injection protocol violated due process under 
U.S. Const. amend. 14, or Tenn. Const. art. I, 
§ 1 because the inmate failed to cite authority 
that the adoption of the lethal injection protocol 
violated procedural due process and the method 
of lethal injection was created by the legisla- 
ture and that the implementation of lethal 
injection was left to the department of correc- 
tion pursuant to T.C.A. § 40-23-114(c); further, 
the department was not subject to the notice 
and approval provisions of the Uniform Admin- 
istrative Procedures Act (UAPA) because de- 
partment procedures were not “rules” as de- 
fined by the UAPA because they fit squarely 
into the exceptions under T.C.A. § 4-5- 
102(10)(A), (G). Abdur’Rahman v. Bredesen, 
181 S.W.3d 292, 2005 Tenn. LEXIS 828 (Tenn. 
2005), cert. denied, — U.S. —, 126 S. Ct. 2288, 
164 L. Ed. 2d 813, 2006 U.S. LEXIS 3970 
(2006). 


87. —Post-Conviction Relief. 

The state is not required to provide expert 
assistance to indigent non-capital post-convic- 
tion petitioners. Davis v. State, 912 S.W.2d 689, 
1995 Tenn. LEXIS 691 (Tenn. 1995). 

Although defendant’s claim of suppression of 
exculpatory evidence was a later-arising claim 
in that it did not arise until after the post- 
conviction statute of limitations began to run, 
defendant was not denied a reasonable oppor- 
tunity to have the issue heard by application of 
the three-year limitations period where the 
defendant’s interest in litigating the claim did 
not outweigh the state’s interest in preserving 
final judgments and preventing the litigation of 
stale claims. Wright v. State, 987 S.W.2d 26, 
1999 Tenn. LEXIS 63 (Tenn. 1999), cert. denied, 
528 U.S. 828, 120 S. Ct. 81, 145 L. Ed. 2d 69, 
1999 U.S. LEXIS 5161 (1999). 

While the one-year statute of limitations set 
forth in § 40-30-202(a) pertaining to post-con- 
viction procedure does not violate due process 
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on its face, application of the statute must not 
deny a petitioner a reasonable opportunity to 
raise a claim in a meaningful time and manner. 
Seals v. State, 23 S.W.3d 272, 2000 Tenn. 
LEXIS 347 (Tenn. 2000). 

A claim which asserts that a plea was not 
voluntarily and knowingly entered implicates 
defendant’s due process rights and, therefore, 
falls squarely within the ambit of issues appro- 
priately addressed in a post-conviction petition. 
State v. Wilson, 31 S.W.3d 189, 2000 Tenn. 
LEXIS 519 (Tenn. 2000). 

Due process requires tolling of the statute of 
limitations set forth in T.C.A. § 40-30-202(a) 
where a petitioner shows the inability either to 
manage the petitioner’s personal affairs or to 
understand the petitioner’s legal rights and 
liabilities. State v. Nix, 40 S.W.3d 459, 2001 
Tenn. LEXIS 107 (Tenn. 2001). 

Although defendant filed petition beyond the 
deadline contained in T.C.A. § 40-30-202(a), 
due process considerations may have tolled the 
limitations period; therefore, the case was re- 
manded for an evidentiary hearing to deter- 
mine the circumstances precluding defendant 
from filing a timely application. Williams v. 
State, 44 S.W.3d 464, 2001 Tenn. LEXIS 357 
(Tenn. 2001). 

Habitual criminal statute does not violate 
the due process or equal protection provisions 
of the state or federal constitutions, nor does its 
imposition result in cruel and unusual punish- 
ment; the fact that the habitual criminal stat- 
ute allows prosecutorial selectivity in its appli- 
cations creates no constitutional infringement, 
such that the trial court committed no error in 
summarily dismissing the inmate’s petition. 
Davidson v. Bell, — S.W.3d —, 2004 Tenn. 
Crim. App. LEXIS 819 (Tenn. Crim. App. Sept. 
27, 2004), rehearing denied, — S.W.3d —, 2004 
Tenn. Crim. App. LEXIS 993 (Tenn. Crim. App. 
Nov. 9, 2004). 

Court did not err by dismissing a petition for 
postconviction relief where the petitioner’s sec- 
ond petition for post-conviction relief was time- 
barred, and an alleged violation of the petition- 
er’s right to due process, as contemplated in 
Williams, did not apply to post-conviction pro- 
ceedings. Richmond v. State, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 700 (Tenn. Crim. App. 
July 11, 2005). 

Inmate failed to show that the postconviction 
court was biased, as his displeasure with the 
outcome of the hearing was insufficient, and 
that despite the inmate’s argument to the con- 
trary, the postconviction court considered all of 
the testimony presented, including mitigation 
evidence. Keen v. State, — S.W.3d —, 2006 
Tenn. Crim. App. LEXIS 442 (Tenn. Crim. App. 
June 5, 2006), appeal denied, — S.W.3d —, 
2006 Tenn. LEXIS 1032 (Tenn. Oct. 30, 2006), 
cert. denied,— U.S. —, 127 S. Ct. 2250, 167 L. 
Ed. 2d 1097, 2007 U.S. LEXIS 5243 (2007). 
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In the context of a petitioner’s post-conviction 
DNA analysis request, he was not denied a fair 
hearing before an impartial and unbiased tri- 
bunal because, although the record reflected 
that the post-conviction court refused to permit 
the petitioner to present the testimony of an 
expert, that action did not indicate bias; the 
Tennessee Post-Conviction DNA Analysis Act 
did not contemplate an evidentiary hearing 
until after DNA testing produced results favor- 
able to the petitioner. Alley v. State, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 470 (Tenn. 
Crim. App. June 22, 2006), cert. denied, — U.S. 
—,126S. Ct. 2975, 165 L. Ed. 2d 982, 2006 U.S. 
LEXIS 5179 (U.S. 2006). 


88. —Review. 

In order to afford due process of law, it is not 
necessary that a state shall provide for a review 
by an appellate court of the final judgment in a 
criminal case. Andrews v. Swartz, 156 U.S. 272, 
15 S. Ct. 389, 39 L. Ed. 422, 1895 U.S. LEXIS 
2133 (1895). 

Dismissal of a writ of error by a state court 
taken by a person who is a fugitive from justice 
is not a denial of due process of law. Allen v. 
Georgia, 166 U.S. 138, 17 S. Ct. 525, 41 L. Ed. 
949, 1897 U.S. LEXIS 2014 (1897). 

Defendant was not denied due process of law 
by refusal to appoint a court reporter, where 
defendant was a pauper, since a narrative bill 
of exceptions would amply protect the defen- 
dant. Beadle v. State, 203 Tenn. 97, 310 S.W.2d 
157, 1958 Tenn. LEXIS 280 (Tenn. Feb. 6, 
1958); Tucker v. State, 210 Tenn. 646, 361 
S.W.2d 494, 1962 Tenn. LEXIS 324 (1962), cert. 
denied, 372 U.S. 955, 83 S. Ct. 953, 9 L. Ed. 2d 
978, 1963 U.S. LEXIS 1928 (1963), cert. denied, 
Tucker v. Tennessee, 372 U.S. 955, 83 S. Ct. 
953, 9 L. Ed. 2d 978, 1963 U.S. LEXIS 1928 
(1963). 

Although a state may not be constitutionally 
required to provide a system of appellate re- 
view, if it elects to do so its benefits must be 
made available on a basis of substantial equal- 
ity to all alike, including those with and those 
without funds. Coffman v. Bomar, 220 F. Supp. 
343, 1963 U.S. Dist. LEXIS 7381 (M.D. Tenn. 
1963). 

Where, in habeas corpus proceeding, the fed- 
eral court found the state criminal court con- 
viction was void because review had been frus- 
trated, and that the state supreme court had no 
jurisdiction to review petitioner’s conviction, 
petitioner must be awarded a new trial, or be 
released from custody, as such disposition 
would vindicate his rights and correct the con- 
stitutional error committed against him. Coff- 
man v. Bomar, 220 F. Supp. 343, 1963 U.S. Dist. 
LEXIS 7381 (M.D. Tenn. 1963). 

Where defendant upon advice of well quali- 
fied privately retained counsel pleaded guilty to 
first degree murder fully understanding what 
he was doing and with knowledge he would 
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receive 99 year sentence rather than run risk of 
execution, defendant knowingly and voluntar- 
ily waived his right to appeal and was not 
entitled to new trial. Ray v. State, 224 Tenn. 
164, 451 S.W.2d 854, 1970 Tenn. LEXIS 309 
(1970). 

Allegation that two members of supreme 
court as constituted when petition for certiorari 
was originally refused had communicated with 
chancellor and court of appeals on merits of 
case, even if true, would not have invalidated 
granting of second petition for certiorari where 
one of justices had retired before granting of 
second petition, the other made no statement 
as to how case should be decided before it was 
decided and merely concurred in action of court 
and three members of present court, sufficient 
to make a constitutional judgment, had never 
heard of case until it was presented and argued 
under second petition. Pierce v. Tharp, 224 
Tenn. 328, 455 S.W.2d 145, 1970 Tenn. LEXIS 
330, 1970 Tenn. LEXIS 331, 1970 Tenn. LEXIS 
332 (1970), rehearing denied, 224 Tenn. 339, 
457 S.W.2d 529 (1970), cert. denied, McKown v. 
Pierce, 402 U.S. 929, 91S. Ct. 1527, 28 L. Ed. 
2d 863, 1971 U.S. LEXIS 2286 (1971), cert. 
denied, McKown v. Pierce, 402 U.S. 929, 91 S. 
Ct. 1527, 28 L. Ed. 2d 868, 1971 U.S. LEXIS 
2286 (1971). 

Order of trial court overruling defendant’s 
motion for acquittal or dismissal on ground 
that a fourth trial would be violative of defen- 
dant’s constitutional rights under U.S. Const. 
amends. 5, 6, 8 and 14 dealing with double 
jeopardy, speedy trials, cruel and inhuman 
treatment and due process was not a final 
judgment and was not appealable at that stage. 
Stinson v. State, 509 S.W.2d 517, 1974 Tenn. 
Crim. App. LEXIS 305 (Tenn. Crim. App. 1974). 

Defendant, who was indigent, was entitled to 
have a bill of exceptions prepared for him free 
of charge, and the failure to provide him with 
such a bill constituted good cause for ordering 
the late filing of the bill of exceptions. After the 
bill had been stricken from the record because 
it had been filed late, thus rendering the appeal 
an exercise in futility, the court of criminal 
appeals had the power to correct an error of the 
trial court by granting a delayed appeal. State 
v. Wilson, 530 S.W.2d 766, 1975 Tenn. LEXIS 
569 (Tenn. 1975). 

Prosecutorial discretion, if not exercised on a 
class basis which affects constitutional guaran- 
tees or which is designed to punish the exercise 
of protected rights, is not reviewable by the 
courts and does not furnish a basis for dis- 
missal of prosecutions. United States v. Adkins, 
464 F. Supp. 419, 1978 U.S. Dist. LEXIS 16597 
(E.D. Tenn. 1978). 

There is no constitutional right of appeal; yet 
where appellate review is provided by statute, 
the proceedings must comport with constitu- 
tional standards. State v. Gillespie, 898 S.W.2d 
738, 1994 Tenn. Crim. App. LEXIS 602 (Tenn. 
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Crim. App. 1994), post-conviction relief denied, 
- §.W.3d -, 1999 Tenn. Crim. App. LEXIS 122, 
(Tenn. Crim. App. 1999). 

The right to counsel on a first tier appeal, 
derives from notions of equal protection and 
due process under U.S. Const. amend. 14. State 
v. Gillespie, 898 S.W.2d 738, 1994 Tenn. Crim. 
App. LEXIS 602 (Tenn. Crim. App. 1994), post- 
conviction relief denied, - S.W.3d -, 1999 Tenn. 
Crim. App. LEXIS 122, (Tenn. Crim. App. 
1999). . 

Due process precluded application of the stat- 
ute of limitations to bar consideration of the 
writ of error coram nobis, where defendant’s 
interest in obtaining a hearing to present newly 
discovered evidence that might establish actual 
innocence of a capital offense far outweighed 
any governmental interest in preventing the 
litigation of stale claims. Workman v. State, 41 
S.W.3d 100, 2001 Tenn. LEXIS 306 (Tenn. 
2001). 


89. —Transcripts. 

There are two factors that are relevant to the 
determination of an indigent defendant’s right 
to a free transcript of a prior proceeding. The 
court must consider the value of the transcript 
to the defendant in connection with the appeal 
or trial for which it is sought, and the availabil- 
ity of alternative devices that would fulfill the 
same functions as a transcript. State v. Hurley, 
712 S.W.2d 493, 1986 Tenn. Crim. App. LEXIS 
2601 (Tenn. Crim. App. 1986). 

There is no requirement that every indigent 
defendant be automatically furnished with a 
free stenographic transcript of his trial for 
purposes of appeal. State v. Gallagher, 738 
S.W.2d 624, 1987 Tenn. LEXIS 1074 (Tenn. 
1987). 

When the defendant is indigent and appeals 
as of right to the supreme court or court of 
criminal appeals, the state of Tennessee is 
required to provide the defendant with a 
“record of sufficient completeness” to permit 
proper consideration of the issues the defen- 
dant will present for review. State v. Draper, 
800 S.W.2d 489, 1990 Tenn. Crim. App. LEXIS 
469 (Tenn. Crim. App. 1990). 

When the issues “make out a colorable need 
for a complete record,” the state is required to 
provide the defendant with a complete verba- 
tim transcript of the evidence and proceedings. 
If the state contends that a verbatim transcript 
of only a portion of the proceedings or, in the 
alternative, a statement of the evidence will 
suffice, the state has the burden or onus of 
showing that a partial transcript or a state- 
ment of the evidence is sufficient for the defen- 
dant to effectively present the issues and have 
them determined by the appellate court on the 
merits. State v. Draper, 800 S.W.2d 489, 1990 
Tenn. Crim. App. LEXIS 469 (Tenn. Crim. App. 
1990). 

Where trial judge questioned defense counsel 
initially concerning issues for appeal, made a 
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determination as to the validity of the issues, 
and provided the defendant with a transcript 
limited in scope to issues the trial judge deter- 
mined to have merit, defendant was denied his 
right to “a record of sufficient completeness” 
guaranteed by the due process clause of U.S. 
Const. amend. 14. State v. Draper, 800 S.W.2d 
489, 1990 Tenn. Crim. App. LEXIS 469 (Tenn. 
Crim. App. 1990). 

Where there is no showing of prejudice from 
denial of trial transcript and all grounds for 
appeal appear in motion for new trial, there is 
no denial of equal protection. State v. Alvarado, 
961 S.W.2d 1386, 1996 Tenn. Crim. App. LEXIS 
736 (Tenn. Crim. App. 1996). 

Defendant, as an indigent, had a constitu- 
tional right under the due process and equal 
protection clauses for the state to provide him 
with a record of sufficient completeness to per- 
mit proper consideration of the issues the de- 
fendant presented for review. Although T.R.A.P. 
24(c) permits the use of a narrative statement 
of the evidence in an appeal if no stenographic 
report, substantially verbatim recital or tran- 
script of the evidence or proceedings is avail- 
able, the trial court erred when it ordered that 
a statement of the evidence be prepared by the 
state and defendant’s former attorney, who had 
withdrawn as counsel to accept employment as 
an assistant district attorney in the same 
county, because T.R.A.P. 24(c) explicitly pro- 
vided that the appellant prepare the statement 
of the evidence when there is no transcript 
available. State v. Grier, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 835 (Tenn. Crim. App. 
Aug. 11, 2005). 


90. —Probation Proceedings. 

The minimum requirements of due process in 
probation proceedings include a conditional 
right to confront and cross-examine adverse 
witnesses. State v. Wade, 863 S.W.2d 406, 1993 
Tenn. LEXIS 358 (Tenn. 1993). 

Pursuant to T.C.A. § 40-35-311, defendant 
had a liberty interest in probation; thus when 
the conditions of defendant’s probation were 
made more onerous without affording defen- 
dant the protection of a revocation proceeding 
or assistance of counsel, the defendant’s due 
process rights were violated. State v. Merri- 
weather, 34 S.W.3d 881, 2000 Tenn. Crim. App. 
LEXIS 621 (Tenn. Crim. App. 2000). 


91. —Double Jeopardy. 

Conviction of defendant for robbing liquor 
store did not bar subsequent prosecution for 
robbing customer who came into store as defen- 
dant completed the robbery of the store. Wilk- 
erson v. State, 211 Tenn. 32, 362 S.W.2d 253, 
1962 Tenn. LEXIS 337 (1962), cert. denied, 373 
U.S. 926, 83 S. Ct. 1529, 10 L. Ed. 2d 425, 1963 
U.S. LEXIS 1594 (1963), cert. denied, Wilker- 
son v. Tennessee, 373 U.S. 926, 83 S. Ct. 1529, 
10 L. Ed. 2d 425, 1963 U.S. LEXIS 1594 (1963). 
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A defendant who upon his own motion extri- 
cates himself from jeopardy will not be permit- 
ted to take advantage in a subsequent trial of 
the court’s action in the removal of jeopardy 
from him. Patten v. State, 221 Tenn. 337, 426 
S.W.2d 503, 1968 Tenn. LEXIS 521 (1968), cert. 
denied, Patten v. Tennessee, 400 U.S. 844, 91S. 
Ct. 88, 27 L. Ed. 2d 80, 1970 U.S. LEXIS 1136 
(1970); Murphy v. State, 221 Tenn. 351, 426 
S.W.2d 509, 1968 Tenn. LEXIS 523 (1968), cert. 
denied, 402 U.S. 945, 91 S. Ct. 1621, 29 L. Ed. 
2d 114, 1971 U.S. LEXIS 2180 (1971), cert. 
denied, Murphy v. Tennessee, 402 U.S. 945, 91 
S. Ct. 1621, 29 L. Ed. 2d 114, 1971 U.S. LEXIS 
2180 (1971); Patten v. State, 2 Tenn. Crim. App. 
179, 452 S.W.2d 664, 1969 Tenn. Crim. App. 
LEXIS 358 (1969), cert. denied, Patten v. Ten- 
nessee, 400 U.S. 844, 91S. Ct. 88, 27 L. Ed. 2d 
80, 1970 U.S. LEXIS 1136 (1970). 

The defense of double jeopardy is not avail- 
able to a defendant on retrial where the origi- 
nal decision was set aside on appeal. Patten v. 
State, 221 Tenn. 337, 426 S.W.2d 503, 1968 
Tenn. LEXIS 521 (1968), cert. denied, Patten v. 
Tennessee, 400 U.S. 844, 91S. Ct. 88, 27 L. Ed. 
2d 80, 1970 U.S. LEXIS 1136 (1970); Britt v. 
State, 2 Tenn. Crim. App. 581, 455 S.W.2d 625, 
1969 Tenn. Crim. App. LEXIS 366 (1969), writ 
of cert. denied 402 U.S. 946, 91 S. Ct. 1631, 29 
L. Ed. 2d 114, 1971 U.S. LEXIS 2184 (1971), 
cert. denied, Britt v. Tennessee, 402 U.S. 946, 
91 S. Ct. 1631, 29 L. Ed. 2d 114, 1971 US. 
LEXIS 2184 (1971). 

A defendant who procures a judgment 
against him to be set aside may be tried anew 
upon the same indictment or upon another 
indictment for the same offense. Brown v. State, 
1 Tenn. Crim. App. 462, 445 S.W.2d 669, 1969 
Tenn. Crim. App. LEXIS 335 (Tenn. Crim. App. 
1969). 

Since jury does not know of prior trial upon 
second trial for second offense and verdict is 
based on evidence presented to it, there is no 
violation of due process where jury upon new 
trial after reversal of original conviction im- 
poses greater punishment than imposed at 
original trial. Britt v. State, 2 Tenn. Crim. App. 
581, 455 S.W.2d 625, 1969 Tenn. Crim. App. 
LEXIS 366 (1969), writ of cert. denied 402 U.S. 
946, 91S. Ct. 1631, 29 L. Ed. 2d 114, 1971 U.S. 
LEXIS 2184 (1971), cert. denied, Britt v. Ten- 
nessee, 402 U.S. 946, 91 S. Ct. 1631, 29 L. Ed. 
2d 114, 1971 U.S. LEXIS 2184 (1971). 

Fact that armed robbery of federal post office 
and business establishment on same premises 
and operated by same person occurred during 
same holdup did not preclude state prosecution 
for armed robbery of business establishment on 
ground of double jeopardy because defendant 
had been tried in federal court for armed rob- 
bery of post office. Coffman v. State, 3 Tenn. 
Crim. App. 634, 466 S.W.2d 241, 1970 Tenn. 
Crim. App. LEXIS 473 (Tenn. Crim. App. 1970), 
cert. denied, 404 U.S. 1019, 92 S. Ct. 689, 30 L. 
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Ed. 2d 668, 1972 U.S. LEXIS 4078 (1972), cert. 
denied, Coffman v. Tennessee, 404 U.S. 1019, 
92 S. Ct. 689, 30 L. Ed. 2d 668, 1972 USS. 
LEXIS 4078 (1972). 

Even if third-degree burglary is not a lesser 
included offense of first-degree burglary, due 
process prohibits a defendant who has over- 
turned a conviction for third-degree burglary 
on appeal from being retried on first-degree 
burglary. McGlothlin v. State, 521 S.W.2d 51, 
1974 Tenn. Crim. App. LEXIS 250 (Tenn. Crim. 
App. 1974). 

The double jeopardy clause protects not only 
a second punishment for the same offense but 
also forbids a second trial for the same offense. 
Metropolitan Government of Nashville & 
Davidson County v. Miles, 524 S.W.2d 656, 
1975 Tenn. LEXIS 674 (Tenn. 1975). 

A proceeding in a municipal court for the 
imposition of a fine upon a person allegedly 
violating a city ordinance is criminal rather 
than civil in substance since it seeks punish- 
ment to vindicate public justice and therefore 
constitutes jeopardy under the double jeopardy 
clauses of the Tennessee and federal constitu- 
tions so that the alleged offender whether ac- 
quitted or convicted cannot be tried for the 
same offense in a state trial court of general 
jurisdiction over the timely objection of the 
defendant. Metropolitan Government of Nash- 
ville & Davidson County v. Miles, 524 S.W.2d 
656, 1975 Tenn. LEXIS 674 (Tenn. 1975). 

Where the trial judge declared a mistrial 
because two of the defendants’ attorneys had 
issued arrest warrants for some of defendants 
while serving as special judges and defendants 
consented to the mistrial, defendants could be 
retried without a violation of their right against 
double jeopardy. Donaldson v. Rose, 525 S.W.2d 
853, 1975 Tenn. Crim. App. LEXIS 337 (Tenn. 
Crim. App. 1975). 

Jeopardy attaches in a nonjury trial when 
defendant is placed on trial on an indictment, 
presentment, or other charging instrument, be- 
fore a court of competent jurisdiction, before a 
competent judge who is present and ready to sit 
as a trier of the facts after a valid waiver is 
executed by the defendant, after entry of his 
plea, and after the witnesses are sworn, 
whether they be sworn singly or in a group. 
State v. Daniels, 531 S.W.2d 795, 1975 Tenn. 
Crim. App. LEXIS 272 (Tenn. Crim. App. 1975). 

Where federal indictment against defendant 
was dismissed upon pretrial motion, it was 
permissible for the state subsequently to try 
defendant since the dismissal of the federal 
charge occurred prior to the impaneling of the 
jury and hence defendant had not yet been 
placed in jeopardy. Armstrong v. State, 555 
S.W.2d 870, 1977 Tenn. Crim. App. LEXIS 302 
(Tenn. Crim. App. 1977), cert. denied, 435 U.S. 
904, 98S. Ct. 1450, 55 L. Ed. 2d 495, 1978 U.S. 
LEXIS 949 (1978), cert. denied, Tennessee v. 
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Armstrong, 435 U.S. 904, 98 S. Ct. 1450, 55 L. 
Ed. 2d 495, 1978 U.S. LEXIS 949 (1978). 

Dual conviction of a defendant for both ag- 
gravated sexual battery and rape of a child did 
not violate double jeopardy provisions. State v. 
Barney, 986 S.W.2d 545, 1999 Tenn. LEXIS 65 
(Tenn. 1999). 

Not guilty verdicts erroneously reported by 
the jury coupled with the discharge of the jury 
concluded the defendant’s jeopardy and her 
subsequent convictions violated double jeop- 
ardy and due process protections. State v. 
Green, 995 S.W.2d 591, 1998 Tenn. Crim. App. 
LEXIS 1079 (Tenn. Crim. App. 1998). 

Application of T.C.A. § 40-23-128 which im- 
posed substantial additional penalties to defen- 
dant’s original sentences when defendant com- 
mitted felonies while out on a_ supervised 
program, did not violate the due process or 
double jeopardy clauses of the Tennessee or 
United States constitutions. Wheeler v. Tennes- 
see Dep’t of Correction, 36 S.W.3d 824, 2000 
Tenn. App. LEXIS 183 (Tenn. Ct. App. 2000). 

In nonjury proceedings, jeopardy attaches 
when the first witness testifies. Ahern v. Ahern, 
15 S.W.3d 73, 2000 Tenn. LEXIS 137 (Tenn. 
2000). 

Convictions for rape and incest do not violate 
due process under the United States or Tennes- 
see constitutions, because neither offense was 
“essentially incidental” to the other; nor is 
there any double jeopardy impediment to con- 
victing and sentencing a defendant for both 
incest and criminal sexual penetration arising 
out of the same act. State v. Beauregard, 32 
S.W.3d 681, 2000 Tenn. LEXIS 662 (Tenn. 
2000). 

Where the first indictment charging defen- 
dant with first degree murder was dismissed 
for failure to charge an offense, the state’s 
reindictment did not violate his protection 
against double jeopardy under U.S. Const. 
amend. 5, U.S. Const. amend. 14, or Tenn. 
Const. art. I, § 10. Defendant was not placed in 
jeopardy as a result of the original defective 
indictment. State v. Martindale, — S.W.3d —, 
2005 Tenn. Crim. App. LEXIS 474 (Tenn. Crim. 
App. May 18, 2005). 

Because jeopardy attached when a witness 
testified in a criminal contempt proceeding, 
conviction was error and defendant was not 
subject to retrial upon remand; however, crimi- 
nal contempt conviction arising from failure to 
appear was subject to retrial upon reversal 
because there was no evidence taken. Bailey v. 
Crum, 183 S.W.3d 383, 2005 Tenn. App. LEXIS 
362 (Tenn. Ct. App. June 23, 2005), appeal 
denied, — S.W.3d —, 2005 Tenn. LEXIS 1076 
(Tenn. 2005). 

In consolidated appeals from defendants’ 
sexual exploitation of a minor charges and 
convictions, the supreme court held that earlier 
provisions of T.C.A. § 39-17-1003(b), a permis- 
sive inference, was not unconstitutionally over- 
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broad or vague as the inference did not alter the 
requirement that the image be of a “minor,” and 
the possession contemplated by the statute had 
to be “knowing”; thus, a person who inadvert- 
ently stumbled upon child pornography would 
not be guilty of a crime under the terms of the 
statute. State v. Pickett, 211 S.W.3d 696, 2007 
Tenn. LEXIS 10 (Tenn. 2007). 

In consolidated appeals from defendants’ 
sexual exploitation of a minor charges and 
convictions, the supreme court held that the 
term “material,” as it appeared in T.C.A. § 39- 
17-1002, was not unconstitutionally overbroad 
because, in order to constitute a criminal act 
under T.C.A. § 39-17-1003, possession had to 
include a minor engaged in sexual activity; 
because the statue required proof that the 
materials depicted actual minors, it was not 
subject to the Miller test. State v. Pickett, 211 
S.W.3d 696, 2007 Tenn. LEXIS 10 (Tenn. 2007). 


92. —Identifications. 

Where, during the investigative stage of a 
murder case, a suspect, who later was convicted 
in the case, was induced by officers to come out 
of his house and proceed to his car, as a result of 
which a staked out witness identified him and 
his car as the man and car he had seen near the 
scene of the crime, the court held that this was 
not an illegal “showup,” that the identification 
was legal and that it was properly admitted at 
the trial. Bramlett v. State, 515 S.W.2d 895, 
1974 Tenn. Crim. App. LEXIS 234 (Tenn. Crim. 
App. 1974). 

Where rape victim had ample opportunity to 
clearly observe defendant before and during 
rape and there was other evidence persuasive 
of his identity, the court held that the exhibition 
to the victim of a single photograph of defen- 
dant, who was then in custody, immediately 
prior to victim’s viewing and identifying him at 
a lineup was improper and erroneous, but, in 
view of the “totality of the circumstances” did 
not taint the lineup or in-court identification 
and did not violate constitutional due process. 
Bennett v. State, 530 S.W.2d 511, 1975 Tenn. 
LEXIS 564 (Tenn. 1975). 

Where record clearly showed that victim’s 
in-court identification of defendant was based 
upon her observations of him at the time of the 
crime rather than her pretrial identification, 
the pretrial confrontation did not violate defen- 
dant’s due process rights. Smith v. Thompson, 
437 F. Supp. 189, 1976 U.S. Dist. LEXIS 14978 
(E.D. Tenn. 1976), affd without opinion, 559 
F.2d 1221 (6th Cir. 1977), affd, Smith v. Thomp- 
son, 559 F.2d 1221 (6th Cir. 1977), cert. denied, 
Smith v. Thompson, 434 U.S. 907, 98 S. Ct. 308, 
54 L. Ed. 2d 195, 1977 U.S. LEXIS 3690 (1977). 

Even if the exhibition of defendant’s photo- 
graph to the robbery victim had been unduly 
suggestive, the resulting proof of identification 
would have been admissible since the safe- 
guards of the exclusionary rule do not extend to 
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activities of private citizens. Ennis v. State, 549 
S.W.2d 380, 1976 Tenn. Crim. App. LEXIS 393 
(Tenn. Crim. App. 1976). 

Where the out-of-court identification was 
made 50 days after the commission of the 
crime, during a chance encounter having no 
official sanction, by a witness who had seen 
defendants in a well-lighted whiskey store, 
under circumstances commanding complete at- 
tention, and made with devastating certainty, it 
was without taint. Rippy v. State, 550 S.W.2d 
636, 1977 Tenn. LEXIS 536 (Tenn. 1977). 

Where defendant was a hospital patient, the 
victim’s identification was necessarily confined 
to the hospital premises, but considering the 
totality of the circumstances, including the op- 
portunity of the witness to view the criminal at 
the time of the crime, the witness’s degree of 
attention, the accuracy of the witness’s prior 
description of the criminal, the level of cer- 
tainty demonstrated by the witness at the con- 
frontation and the length of time between the 
crime and the confrontation, defendant was not 
denied any rights under the due process clause 
of U.S. Const. amend. 14. Forbes v. State, 559 
S.W.2d 318, 1977 Tenn. LEXIS 649 (Tenn. 
1977). 

Where the rape victim saw defendant’s face, 
recognizing him as a former neighbor, and the 
police showed her an old photograph of defen- 
dant 30 hours prior to the time of the lineup, 
defendant was not denied due process. Roach v. 
Moore, 550 S.W.2d 256, 1977 Tenn. Crim. App. 
LEXIS 262 (Tenn. Crim. App. 1977). 

In order to admit an in-court identification, it 
is not required that the lineup be free of sug- 
gestiveness. Banks v. State, 556 S.W.2d 88, 
1977 Tenn. Crim. App. LEXIS 286 (Tenn. Crim. 
App. 1977). 

The lineup identification of defendant was 
sufficiently definite to be proper and admissible 
into evidence where the rape victim: (1) Had 
ample opportunity to get a close look at the 
rapist; (2) Gave a description of the rapist prior 
to the lineup which was similar to his general 
description; (3) Was not distracted by any other 
person or activity; (4) Gave a certain and un- 
equivocal identification at the lineup; and (5) 
Made the lineup identification less than two 
weeks after the crime took place. Banks v. 
State, 556 S.W.2d 88, 1977 Tenn. Crim. App. 
LEXIS 286 (Tenn. Crim. App. 1977). 

Where witness, not unduly distraught, had 
viewed robber with his mask off in her well- 
lighted store, had described him fairly accu- 
rately to the police, had viewed over 600 pho- 
tographs without identifying anyone and was 
fully certain of her pretrial identification of the 
defendant made seven months after the crime, 
in which she picked him out of 40 people in a 
courtroom after 20 minutes’ scrutiny of those 
present, that identification was not so sugges- 
tive as to give rise to a very substantial likeli- 
hood of irreparable misidentification even 
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though the accused had been the defendant in 
the courtroom where the identification oc- 
curred, and the witness’s pretrial and at-trial 
identification of the accused thus did not violate 
due process of law. Proctor v. State, 565 S.W.2d 
909, 1978 Tenn. Crim. App. LEXIS 296 (Tenn. 
Crim. App. 1978). 

Even after a warrantless arrest, the accused 
is protected against unnecessarily suggestive 
lineup procedures. State v. York, 605 S.W.2d 
837, 1980 Tenn. Crim. App. LEXIS 303 (Tenn. 
Crim. App. 1980). 

Given the totality of the surrounding circum- 
stances, lineups challenged because the defen- 
dant was the only participant with bleached- 
blond hair were not so impermissibly 
suggestive as to give rise to a substantial like- 
lihood of misidentification; moreover, even if 
the lineups were invalid, the witnesses’ oppor- 
tunities to view the defendant at the time of the 
crime and to see him in the business on prior 
occasions, together with the accuracy of their 
initial descriptions, removed any suggestion of 
a misidentification arising from the lineups and 
gave reliability to the in-court identifications. 
State v. Davidson, 606 S.W.2d 293, 1980 Tenn. 
Crim. App. LEXIS 298 (Tenn. Crim. App. 1980). 

Five factors to be considered in determining 
whether an identification is reliable enough to 
withstand due process attack despite sugges- 
tiveness in the identification procedure are: (1) 
The opportunity of the witness to view the 
criminal at the time of the crime; (2) The 
witness’ degree of attention; (3) The accuracy of 
the witness’ prior description of the criminal; 
(4) The level of certainty of the witness at the 
confrontation; and (5) The length of time be- 
tween the crime and the confrontation. State v. 
Shanklin, 608 S.W.2d 596, 1980 Tenn. Crim. 
App. LEXIS 332 (Tenn. Crim. App. 1980). 

The rule is that constitutional due process is 
violated if a pretrial identification is influenced 
by suggestiveness by police officers to such 
degree as to render the identification unreli- 
able. Holt v. State, 591 S.W.2d 785, 1979 Tenn. 
Crim. App. LEXIS 296 (Tenn. Crim. App. 1979). 

If a witness’ in-court identification, is tainted 
by an unconstitutional pretrial identification, 
then the in-court identification is not admis- 
sible in evidence. Holt v. State, 591 S.W.2d 785, 
1979 Tenn. Crim. App. LEXIS 296 (Tenn. Crim. 
App. 1979). 

In determining whether the in-court identifi- 
cation is tainted by an unconstitutional pretrial 
identification so as to render the in-court iden- 
tification inadmissible, the following factors 
must be considered: the opportunity of the 
witness to view the criminal at the time of the 
crime, the witness’ degree of attention, the 
accuracy of the witness’ prior description of the 
criminal, the level of certainty demonstrated by 
the witness at the confrontation, and the length 
of time between the crime and the confronta- 
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tion. Holt v. State, 591 S.W.2d 785, 1979 Tenn. 
Crim. App. LEXIS 296 (Tenn. Crim. App. 1979). 

For abrogation of due process right to fair 
trial purposes, the test, as to whether, under 
the totality of the circumstances, there was an 
impermissibly suggestive identification proce- 
dure which caused a very substantial likelihood 
of irreparable misidentification, applies to au- 
ral or voice identification as well as to visual 
identification. United States v. Patton, 721 F.2d 
159, 1983 U.S. App. LEXIS 15344 (6th Cir. 
1983). 

A conviction based on identification testi- 
mony following pretrial identification violates 
the defendant’s constitutional right to due pro- 
cess whenever the pretrial identification proce- 
dure is so impermissibly suggestive as to give 
rise to a very substantial likelihood of irrepa- 
rable misidentification. Because reliability is 
the linchpin of this analysis, courts have used 
two steps to find the use of identification testi- 
mony unconstitutional. First the court evalu- 
ates the undue suggestiveness of the preidenti- 
fication encounters. If the encounters were 
unduly suggestive, the court evaluates the to- 
tality of the circumstances to determine 
whether there are nevertheless sufficient inde- 
pendent indicia of reliability. Newsome v. 
Compton, 712 F. Supp. 654, 1988 U.S. Dist. 
LEXIS 16328 (M.D. Tenn. 1988), affd without 
opinion, 872 F.2d 1027, 1989 U.S. App. LEXIS 
4463 (6th Cir. Tenn. 1989), affd, Newsome v. 
Compton, 872 F.2d 1027, 1989 U.S. App. LEXIS 
4463 (6th Cir. Tenn. 1989). 

There is no prohibition against a viewing of a 
suspect alone in what is called a “one-man 
showup” when this occurs near the time of the 
alleged criminal act. Richardson v. Lack, 714 F. 
Supp. 870, 1988 U.S. Dist. LEXIS 16454 (M.D. 
Tenn. 1988), affd without opinion, 876 F.2d 
894, 1989 U.S. App. LEXIS 8577 (6th Cir. Tenn. 
1989), affd, Richardson v. Lack, 876 F.2d 894, 
1989 U.S. App. LEXIS 8577 (6th Cir. Tenn. 
1989). 

Even though a lineup procedure was sugges- 
tive because the victim recognized some of the 
individuals therein, where a high decree of 
reliability existed in the victim’s identification 
of the defendant from her observations at the 
time of the robbery, there was no denial of due 
process in her identification of the defendant at 
the lineup. State v. Strickland, 885 S.W.2d 85, 
1993 Tenn. Crim. App. LEXIS 620 (Tenn. Crim. 
App. 1993), appeal denied, — S.W.2d —, 1994 
Tenn. LEXIS 52 (Tenn. Feb. 22, 1994). 

Defendant’s due process rights were not vio- 
lated by his identification as the perpetrator of 
a robbery where both witnesses had sufficient 
opportunity to view the man who took the 
purse, defendant surprised the women by ap- 
pearing at the door of their car as they pulled 
into their garage and asked them numerous 
questions, which they answered while talking 
with him face to face, and the witness’ descrip- 


CONSTITUTION OF THE UNITED STATES 


564 


tion of defendant was sufficiently detailed and 
accurate. State v. Toomes, — S.W.3d —, 2005 
Tenn. Crim. App. LEXIS 666 (Tenn. Crim. App. 
June 27, 2005). 


93. —Insanity. 

Due process does not require a court to elimi- 
nate the “right and wrong” test of insanity in 
criminal cases or to adopt the so-called Durham 
rule placing further latitude in the hands of 
psychiatrists in determining the responsibility 
of an accused for his crime. Spurlock v. State, 
212 Tenn. 132, 368 S.W.2d 299, 1963 Tenn. 
LEXIS 405 (1963). 

An indigent defendant certified by the Cen- 
tral State Hospital as competent to stand trial 
was not denied constitutional due process by 
the trial court disallowing his request to sub- 
poena a private expert witness to determine his 
mental competence. Crum v. State, 530 S.W.2d 
103, 1975 Tenn. Crim. App. LEXIS 278 (Tenn. 
Crim. App. 1975), cert. denied by supreme 
court, November 3, 1975. 

Where psychiatrists at state criminal trial 
agreed that the defendant was mentally incom- 
petent at the time of the offense but the jury 
based their verdict upon lay testimony to the 
contrary, due process did not require that the 
jury accept the psychiatrists’ conclusions which 
had been formulated after only one interview 
each and had been based upon the accused’s 
recountal of events without the benefit of other 
witnesses’ testimony concerning his actions 
and statements at the time of the crime. Lee v. 
Thompson, 452 F. Supp. 165, 1977 U.S. Dist. 
LEXIS 16310 (E.D. Tenn. 1977), aff'd without 
opinion, 577 F.2d 741 (6th Cir. Tenn. 1978), 
affd, Lee v. Thompson, 577 F.2d 741 (6th Cir. 
Tenn. 1978). 

Insanity acquittee’s automatic commitment 
for a sixty to ninety day period for diagnosis 
and evaluation under § 33-7-303(a) was rea- 
sonable in light of the uncertainty of psychiat- 
ric evaluation and did not violate acquittee’s 
due process rights. State v. Phillips, 968 S.W.2d 
874, 1996 Tenn. Crim. App. LEXIS 583 (Tenn. 
Crim. App. 1996), rehearing denied, — S.W.3d 
—, 1997 Tenn. Crim. App. LEXIS 498 (1997), 
cert. denied, 525 U.S. 847, 119S. Ct. 117, 142 L. 
Ed. 2d 94, 1998 U.S. LEXIS 5278 (1998). 

Section 39-11-501, which provides a defense 
on the basis of insanity where the defendant 
proves that as a result of a severe mental 
disease or defect, he was unable to appreciate 
the nature or wrongfulness of his acts, does not 
violate due process. State v. Holder, 15 S.W.3d 
905, 1999 Tenn. Crim. App. LEXIS 961 (Tenn. 
Crim. App. 1999). 

Trial court’s failure to order a second psychi- 
atric evaluation was not a denial of due process 
where defendant’s first examination occurred 
less than three months after the commission of 
the crimes in connection with other charges. 
Mackey v. Dutton, 217 F.3d 399, 2000 FED App. 
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208P, 2000 U.S. App. LEXIS 14685 (6th Cir. 
2000), rehearing denied, — F. 3d —, 2000 U.S. 
App. LEXIS 18524 (6th Cir. July 26, 2000), cert. 
denied, 531 U.S. 1087, 121 S. Ct. 804, 148 L. 
Ed. 2d 690, 2001 U.S. LEXIS 366 (2001). 


94. —Juveniles. 

A juvenile defendant has a constitutional 
right to a jury trial where the charge of delin- 
quency leveled at him is predicated on the 
commission of an offense which if the person 
charged were an adult would be triable by a 
jury. Arwood v. State, 62 Tenn. App. 453, 463 
S.W.2d 943, 1970 Tenn. App. LEXIS 323 (Tenn. 
Ct. App. 1970), overruled in part, State v. 
Burns, 205 S.W.3d 412, 2006 Tenn. LEXIS 848 
(Tenn. 2006). 

Where juvenile court found that boy was 
dependent and neglected child and in need of 
placement outside his home but boy was not 
charged with or accused of any wrongdoing, 
fact that he did not have attorney at hearing 
and was not told he was entitled to attorney did 
not require his release on theory that there was 
violation of U.S. Const. amend. 14 or of due 
process clause of Tennessee constitution. State 
ex rel. Underwood v. Adamson, 62 Tenn. App. 
474, 463 S.W.2d 952, 1970 Tenn. App. LEXIS 
324 (Tenn. Ct. App. 1970). 

Under the United States constitution, as con- 
strued in Gagnon v. Scarpelli, 411 U.S. 778, 93 
S. Ct. 1756, 36 L. Ed. 2d 656, 1973 U.S. LEXIS 
70, 71 Ohio Op. 2d 279 (1973), the state is not 
entitled to revoke probation based on an uni- 
dentified laboratory test admitted into evidence 
without a finding of good cause and proof of the 
reliability of the test report. State v. Wade, 863 
S.W.2d 406, 1993 Tenn. LEXIS 358 (Tenn. 
1993). 

Due process does not require that a higher 
standard of proof be established for the revoca- 
tion of the probation of a juvenile since juvenile 
is entitled to same standard as adult. State ex 
rel. Gillard v. Cook, 528 S.W.2d 545, 1975 Tenn. 
LEXIS 627 (Tenn. 1975). 

The juvenile judge must consider each case 
on its merits to determine whether the appoint- 
ment of counsel is required at a home place- 
ment revocation hearing using such criteria as 
whether the juvenile can speak capably for 
himself, or whether he alleges in a timely and 
colorable claim that he has not committed the 
violation or that there are substantial reasons 
mitigating the violation which are complex or 
difficult to present, with any doubt being re- 
solved in favor of appointment of counsel. State 
ex rel. Gillard v. Cook, 528 S.W.2d 545, 1975 
Tenn. LEXIS 627 (Tenn. 1975). 

The commingling of status offenders with 
delinquent children in secure penal facilities 
operated for delinquent children is not ratio- 
nally related to a legitimate governmental pur- 
pose and is therefore punishment. As this con- 
finement amounts to punishment without an 


AMENDMENTS 


Amend. 14, § 1 


adjudication of guilt, the practice violates the 
principles of substantive due process under the 
Tennessee and United States constitutions. Doe 
v. Norris, 751 S.W.2d 834, 1988 Tenn. LEXIS 69 
(Tenn. 1988). 

Though the state’s interest in protecting sta- 
tus offenders from harm is a compelling inter- 
est, the state’s practice of placing status offend- 
ers in secure penal facilities and commingling 
them with delinquent offenders is not a practice 
“precisely tailored” to serve this compelling 
interest and violates the guarantees of equal 
protection under the Tennessee and United 
States constitutions. Doe v. Norris, 751 S.W.2d 
834, 1988 Tenn. LEXIS 69 (Tenn. 1988). 

The amendment of § 37-1-159(d), pertaining 
to juvenile proceedings and appeals which gen- 
erally eliminated the need for an acceptance 
hearing, did not deprive the defendant of a 
right to immediate review of the transfer deci- 
sion or constitute a denial of due process. State 
v. Darden, 12 S.W.3d 455, 2000 Tenn. LEXIS 56 
(Tenn. 2000). 

Statutory duties of a youth services officer 
did not include functioning as the juvenile court 
clerk; however, juvenile did not establish how 
the performance of the clerical functions by the 
youth services officer implicated the juvenile’s 
due process rights. State v. Daniel, — S.W.3d 
—, 2006 Tenn. Crim. App. LEXIS 834 (Tenn. 
Crim. App. Oct. 30, 2006), appeal denied, — 
S.W.3d —, 2007 Tenn. LEXIS 291 (Tenn. 2007). 


95. —Transfer to Federal Court. 

Due process does not mandate that referrals 
from state officials to federal officials, resulting 
in an increased sentence, be controlled through 
policy, as long as prosecutors are not acting as 
rubber stamps and exert their own discretion 
as to whether or not to prosecute. United States 
v. Allen, 954 F.2d 1160, 1992 U.S. App. LEXIS 
837 (6th Cir. 1992). 

State’s referral of a case for federal prosecu- 
tion need not be controlled through policy as 
long as prosecutors are not acting as rubber 
stamps and exert their own discretion as to 
whether or not to prosecute. United States v. 
Smith, 966 F.2d 1045, 1992 U.S. App. LEXIS 
12918 (6th Cir. 1992), rehearing denied, — F.2d 
—, 1992 U.S. App. LEXIS 16151 (6th Cir. July 
15, 1992). 


96. Administrative Proceedings. 
The mere fact that both investigative and 


-adjudicative functions have been granted to an 


administrative body does not of itself create an 
unconstitutional risk of bias in an administra- 
tive adjudication. Cooper v. Williamson County 
Bd. of Educ., 803 S.W.2d 200, 1990 Tenn. 
LEXIS 323 (Tenn. 1990), cert. denied, 500 U.S. 
916, 111 S. Ct. 2013, 114 L. Ed. 2d 100, 1991 
U.S. LEXIS 2585 (1991), cert. denied, Cooper v. 
Williamson County Bd. of Educ., 500 U.S. 916, 
111 S. Ct. 2013, 114 L. Ed. 2d 100, 1991 USS. 
LEXIS 2585 (1991). 
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97. Advertising. 

Flag of United States, law prohibiting the use 
of flag for advertising purposes, but permitting 
use for ornamental purposes, not a denial of 
equal protection of the laws. Halter v. Ne- 
braska, 205 U.S. 34, 27 S. Ct. 419, 51 L. Ed. 
696, 1907 U.S. LEXIS 1450, 10 Ann. Cas. 525 
(1907). 

Municipal regulation of billboards permitted. 
Thomas Cusack Co. v. City of Chicago, 242 U.S. 
526, 37 S. Ct. 190, 61 L. Ed. 472, 1917 US. 
LEXIS 2171 (1917). 

Regulation of size and location of billboards. 
St. Louis Poster Adv. Co. v. City of St. Louis, 249 
U.S. 269, 39 S. Ct. 274, 63 L. Ed. 599, 1919 U.S. 
LEXIS 2151 (1919). 

Statute making it illegal to carry out a con- 
tract for advertising, being within the police 
power, does not violate due process clause. 
Packer Corp. v. Utah, 285 U.S. 105, 52 S. Ct. 
273, 76 L. Ed. 643, 1932 U.S. LEXIS 425, 79 
A.L.R. 546 (1932). 

Ordinance does not constitute a taking of 
property interest without just compensation 
even if the ordinance bans rather than substan- 
tially curtails the use of portable signs. Pitts v. 
Pilkerton, 714 F. Supp. 285, 1988 U.S. Dist. 
LEXIS 16442 (M.D. Tenn. 1988). 


98. Aliens. 

The statute of a state making it unlawful for 
natural foreigners to kill wild game in the state 
is not in violation of U.S. Const. amend. 14. 
Patsone v. Pennsylvania, 232 U.S. 138, 34S. Ct. 
281, 58 L. Ed. 539, 1914 U.S. LEXIS 1420 
(1914). 

Adoption of infant citizen by aliens residing 
in this country is not violative of U.S. Const. 
amend. 14. Cabrillos v. Angel, 278 F. 174, 1922 
U.S. App. LEXIS 1714 (9th Cir. 1922). 

An alien is entitled to protection of guaran- 
tees. Anton v. Van Winkle, 297 F. 340, 1924 U.S. 
Dist. LEXIS 1716 (D. Or. 1924). 


99. Amusements. 

Municipal ordinances prohibiting the keep- 
ing of public billiard halls do not deprive per- 
sons of property without due process of law. 
Murphy v. California, 225 U.S. 623, 32 S. Ct. 
697, 56 L. Ed. 1229, 1912 U.S. LEXIS 2109 
(1912). 

Ordinance permitting pool room to be li- 
censed only to citizens is valid. Ohio ex rel. 
Clarke v. Deckebach, 274 U.S. 392, 47 S. Ct. 
630, 71 L. Ed. 1115, 1927 U.S. LEXIS 37 (1927). 


100. Animals. 

Statutes regulating the manner of taking fish 
is not a deprivation of property without due 
process of law. Lawton v. Steele, 152 U.S. 1338, 
148. Ct. 499, 38 L. Ed. 385, 1894 U.S. LEXIS 
2103 (1894). 

A state cannot enact a statute regulating the 
control and operation of stockyards, and fix the 
rate of charges thereof, and make such statute 
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apply only to such stockyards as may do a 
designated amount of business during a year 
when other persons engaged in the same busi- 
ness are exempt from the operation of such 
statute. Cotting v. Kansas City Stock Yards Co., 
183 U.S. 79, 22S. Ct. 30, 46 L. Ed. 92, 1901 U.S. 
LEXIS 1256 (1901). 

Depriving owners of sheep from pasturing 
them on public lands is not a deprivation of 
property without due process of law. Bacon v. 
Walker, 204 U.S. 311, 27 S. Ct. 289, 51 L. Ed. 
499, 1907 U.S. LEXIS 1496 (1907). 

Game, killing and having possession of dur- 
ing certain seasons, may be regulated by states 
under the police powers. New York ex rel. Silz v. 
Hesterberg, 211 U.S. 31, 29 S. Ct. 10, 53 L. Ed. 
75, 1908 U.S. LEXIS 1525 (1908). 

Privileges and immunities protected by U.S. 
Const. amend. 14 do not include right to fish in 
state’s waters. Thomson v. Dana, 52 F.2d 759, 
1931 U.S. Dist. LEXIS 1695 (D. Or. 1931), affd, 
285 U.S. 529, 52 S. Ct. 409, 76 L. Ed. 925, 1932 
U.S. LEXIS 469 (1932), aff'd, Thomson v. Dana, 
285 U.S. 529, 52 S. Ct. 409, 76 L. Ed. 925, 1932 
U.S. LEXIS 469 (1932). 

An extreme, unpredictable health hazard 
was created by cattle breaking through fences 
and wandering onto the road and other people’s 
property, causing vehicular accidents and cre- 
ating other hazards, eliciting over ninety com- 
plaints to the sheriffs department, dying due to 
poor nutrition and eating next to decomposing 
carcasses. The immediate seizure of the cattle 
was justified because taking the time for a 
predeprivation hearing was impractical, impos- 
sible, and would have left the emergency un- 
treated and the public exposed to the resulting 
danger. Lowery v. Faires, 57 F. Supp. 2d 483, 
1998 U.S. Dist. LEXIS 22594 (E.D. Tenn. 1998). 


101. Antitrust Laws. 

The exemption of agricultural products and 
livestock in the hands of the producer from the 
operation of the Antitrust Statute of 1897 is not 
invalid as a denial of the equal protection of the 
laws. State ex rel. Astor v. Schlitz Brewing Co., 
104 Tenn. 715, 59 S.W. 1033, 1900 Tenn. LEXIS 
48, 78 Am. St. Rep. 941 (1900). 

Statutes to prevent combinations and mo- 
nopolies by insurance companies are valid. Car- 
roll v. Greenwich Ins. Co., 199 U.S. 401, 26 S. 
Ct. 66, 50 L. Ed. 246, 1905 U.S. LEXIS 1017 
(1905); German Alliance Ins. Co. v. Hale, 219 
U.S. 307, 31S. Ct. 246, 55 L. Ed. 229, 1911 U.S. 
LEXIS 1638 (1911). 

Statutes which are enacted to prevent the 
formation of combinations, agreements, and 
arrangements to restrict trade, create monopo- 
lies, and prevent competition, are upheld under 
the police power. Knight & Jillson Co. v. Miller, 
172 Ind. 27, 87 N.E. 823, 1909 Ind. LEXIS 5, 18 
Am. Ann. Cas. 1146 (1909). 

Combinations and agreements for the pur- 
pose of restricting trade and preventing compe- 
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tition may be prevented by state legislation. 
Grenada Lumber Co. v. Mississippi, 217 U.S. 
433, 30 S. Ct. 535, 54 L. Ed. 826, 1910 U.S. 
LEXIS 1969 (1910). 


102. Appeal and Review 

Circuit court properly dismissed defendant’s 
petition for habeas corpus relief because he was 
not entitled to such relief under the provisions 
of Tenn. Const. art. I, § 15, or T.C.A. § 29-21- 
101 et seq.; defendant was properly sentenced 
under the Sentencing Reform Act of 1989, 
which had been held constitutional, and the 
court did not violate defendant’s sixth amend- 
ment right to a jury by sentencing him under 
the Act’s provisions; further, because there was 
nothing on the face of the judgment of convic- 
tion to indicate that the conviction was void, it 
was not a violation of defendant’s due process 
or equal protection rights for the circuit court to 
summarily dismiss the petition. White v. My- 
ers, — S.W.3d —, 2006 Tenn. Crim. App. LEXIS 
394 (Tenn. Crim. App. May 19, 2006). 


103. Attachment. 

A statute authorizing a personal judgment 
against a nonresident attachment defendant 
without service of process, when the attached 
property is insufficient, is unconstitutional be- 
cause of depriving the defendant of his property 
without due process of law. Kemper-Thomas 
Paper Co. v. Shyer, 108 Tenn. 444, 67 S.W. 856, 
1901 Tenn. LEXIS 46 (1901). 

Statute requiring security as condition to 
appearance in attachment suits held valid as 
applied to nonresident defendants. Ownbey v. 
Morgan, 256 U.S. 94, 41 S. Ct. 433, 65 L. Ed. 
837, 1921 U.S. LEXIS 1696, 17 A.L.R. 873 
(1921). 

Failure to hear proof after levy of attach- 
ment, and before adjudging deeds fraudulent, 
is not denial of due process. Stephenson v. 
Kirtley, 269 U.S. 163, 46S. Ct. 50, 460 S. Ct. 50, 
70 L. Ed. 213, 1925 U.S. LEXIS 19 (1925). 


104. Bankruptcy Proceedings. 

For purposes of obtaining bankruptcy juris- 
diction over the states, U.S. Const. amend. 14 
affords no basis for congressional abrogation of 
U.S. Const. amend. 11. Seay v. Tennessee Stu- 
dent Assistance Corp., 244 B.R. 112, 2000 
Bankr. LEXIS 67 (Bankr. E.D. Tenn. 2000). 

U.S. Const. amend. 14 does not grant con- 
gress the power to terminate state immunity 
via the bankruptcy code. Dodson v. Tenn. Stu- 
dent Assistance Corp. (In re Dodson), 259 B.R. 
635, 2001 Bankr. LEXIS 213 (Bankr. E.D. Tenn. 
2001). 


105. Banks. 

Banking, enactment of laws that do not apply 
to all banks. Assaria State Bank v. Dolley, 219 
U.S. 121, 31S. Ct. 189, 55 L. Ed. 123, 1911 U.S. 
LEXIS 1624 (1911). 

A statute making the stockholder of a bank 
personally liable for any deficiency after apply- 
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ing the proceeds of the sale of the stockholder’s 
stock in the bank, and providing for the enforce- 
ment of such liability by suit, does not operate 
to deprive the stockholder of property without 
due process of law by impairing a contract 
obligation, as to a stockholder who acquired his 
stock prior to the enactment of the statute. 
Shriver v. Woodbine Sav. Bank, 285 U.S. 467, 
52 S. Ct. 4380, 76 L. Ed. 884, 1932 U.S. LEXIS 
447 (1932). 


106. Carriers. 

Statutes establishing the rates or charges of 
a corporation for service or articles at such 
amount as will prevent the corporation from 
earning dividends for the stockholders. See 
Covington & Lexington Tpk. Rd. Co. v. Sand- 
ford, 164 U.S. 578, 17S. Ct. 198, 41 L. Ed. 560, 
1896 U.S. LEXIS 1891 (1896); Smyth v. Ames, 
169 U.S. 466, 18S. Ct. 418, 42 L. Ed. 819, 1898 
U.S. LEXIS 1506 (1898), modified, Smyth v. 
Ames, 171 U.S. 361, 18 S. Ct. 888, 43 L. Ed. 
197, 1898 U.S. LEXIS 1608 (1898). 

When a statute fixing the rates that may be 
charged by a common carrier is a denial of the 
equal protection of the laws. See Smyth v. 
Ames, 169 U.S. 466, 18 S. Ct. 418, 42 L. Ed. 
819, 1898 U.S. LEXIS 1506 (1898), modified, 
Smyth v. Ames, 171 U.S. 361, 18 S. Ct. 888, 43 
L. Ed. 197, 1898 U.S. LEXIS 1608 (1898). 

Requiring street railways to pave between 
their tracks, and a small space of the street 
outside of the track, is not a deprivation of 
property without due process of law. Fair Ha- 
ven & W.R.R. v. City of New Haven, 203 U.S. 
379; 27'S, Ct.74, 51L. Bd.’ 2387, 1906 US, 
LEXIS 1602 (1906); Southern Wis. Ry. v. City of 
Madison, 240 U.S. 457, 36S. Ct. 400, 60 L. Ed. 
739, 1916 U.S. LEXIS 1470 (1916). 

The exemption of dealers who sell patented 
articles from the operation of an act requiring 
note in payment for such an article to show 
consideration on its face does not render the act 
repugnant to U.S. Const. amend. 14. Ozan 
Lumber Co. v. Union County Nat'l Bank, 207 
U.S. 251, 28 S. Ct. 89, 52 L. Ed. 195, 1907 U.S. 
LEXIS 1220 (1907). 

Statutes providing for the assessment of 
double damages on a refusal to pay an exorbi- 
tant demand are a deprivation of property 
without due process of law. St. Louis, I. Mt. & S. 
Ry. v. Wynne, 224 U.S. 354, 32 S. Ct. 493, 56 L. 
Ed. 799, 1912 U.S. LEXIS 2308 (1912). 

Requiring removal of tracks by street car 
company after expiration of franchise held not 
a denial of due process of law. Detroit United 
Ry. v. City of Detroit, 229 U.S. 39, 33 S. Ct. 697, 
57 L. Ed. 1056, 1913 U.S. LEXIS 2421 (1913). 

An ordinance regulating the use of jitneys 
does not deny the equal protection of the laws. 
Memphis v. State, 133 Tenn. 83, 179 S.W. 631, 
1915 Tenn. LEXIS 76, 1916B L.R.A. (n.s.) 1151, 
1917C Am. Ann. Cas. 1056 (1915). 

An ordinance of a city, within the legitimate 
police power granted by the state, requiring a 
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street railway to sprinkle a certain portion of 
the streets, is not in conflict with U.S. Const. 
amend. 14. Pacific Gas & Elec. Co. v. Police 
Court, 251 U.S. 22, 40S. Ct. 79, 64 L. Ed. 112, 
1919 U.S. LEXIS 1845 (1919); Milwaukee Elec. 
Ry. & Light Co. v. Wisconsin ex rel. Milwaukee, 
252 U.S. 100, 40 S. Ct. 306, 64 L. Ed. 476, 1920 
U.S. LEXIS 1664, 10 A.L.R. 892 (1920). 

Ordinances requiring two operatives on each 
street car is not necessarily arbitrary and con- 
fiscatory. Sullivan v. City of Shreveport, 251 
U.S. 169, 40S. Ct. 102, 64 L. Ed. 205, 1919 US. 
LEXIS 1831 (1919). 

Application of different rule of taxation to 
street railways from that applied to other rail- 
roads does not necessarily violate equal protec- 
tion clause. Puget Sound Power & Light Co. v. 
County of King, 264 U.S. 22, 44S. Ct. 261, 68 L. 
Ed. 541, 1924 U.S. LEXIS 2473 (1924). 

A street railway company may be compelled 
to operate a branch service at a loss, where it 
has voluntarily agreed to operate such branch. 
Fort Smith Light & Traction Co. v. Bourland, 
267 U.S. 330, 45 S. Ct. 249, 69 L. Ed. 631, 1925 
U.S. LEXIS 374 (1925). 


107. Cemeteries. 

An act regulating cemeteries in and near 
cities is valid exercise of the police power and 
does not deprive the owners of land of their 
property without due process of law. Mensi v. 
Walker, 160 Tenn. 468, 26 S.W.2d 132, 1929 
Tenn. LEXIS 123 (1929), appeal dismissed, 283 
U.S. 791, 51S. Ct. 363, 75 L. Ed. 1417, 1931 
U.S. LEXIS 194 (1931), appeal dismissed, 
Walker v. Mensi, 283 U.S. 791, 51S. Ct. 363, 75 
L. Ed. 1417, 1931 U.S. LEXIS 194 (1931). 

Ordinance forbidding burial of dead within 
certain borough limits is invalid as denial of 
equal protection. Shumaker v. Dalton, 51 F.2d 
793, 1931 U.S. Dist. LEXIS 1569 (M.D. Pa. 
1931). 


108. Churches. 

Civil courts may not inquire into whether a 
church has followed its own laws and proce- 
dures to establish a basis for arbitrariness. 
Martin v. Lewis, 688 S.W.2d 72, 1984 Tenn. 
App. LEXIS 3435 (Tenn. Ct. App. 1984). 

Pursuant to U.S. Const. amend. 1 and Tenn. 
Const. art. I, § 3, the decision whether to retain 
a church pastor was purely an ecclesiastical 
matter over which the chancery court did not 
have subject matter jurisdiction from the outset 
of the church members’ complaint, nor did it 
have jurisdiction over the church members’ 
property rights argument regarding the use of 
church funds. Foster v. Collins, — S.W.3d —, 
2005 Tenn. App. LEXIS 816 (Tenn. Ct. App. 
Dec. 27, 2005). 


109. Confessions. 

There was no constitutional basis upon 
which to invalidate defendant’s inadvertent 
jailhouse confession, given to and taped by his 
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aunt, even though she was working undercover 
for the police at the time. State v. Branam, 855 
S.W.2d 563, 1993 Tenn. LEXIS 197 (Tenn. 
1993). 


110. Conservatorship Proceedings. 

The very simple statutory procedure for con- 
testing incompetency by the ward of a conser- 
vatorship affords adequate procedural due pro- 
cess and the statutes do not unjustifiably 
restrict a ward’s liberty in violation of substan- 
tive due process or the right to equal protection. 
State ex rel. McCormick v. Burson, 894 S.W.2d 
739, 1994 Tenn. App. LEXIS 622 (Tenn. Ct. 
App. 1994). 


111. Contracts. 

Statute prohibiting letting of contract by 
county for printing to newspaper which had 
existed less than a year is not invalid. State ex 
rel. Woare v. Board of Comm’rs, 70 Mont. 252, 
225 P. 389, 1924 Mont. LEXIS 60 (1924). 

Statute denying creamery companies the 
right of buying cheaper in one locality, rather 
than in another, is invalid as denying freedom 
of contract. Fairmont Creamery Co. v. Minne- 
sota, 274 U.S. 1, 47 S. Ct. 506, 71 L. Ed. 898, 
1927 U.S. LEXIS 957, 52 A.L.R. 163 (1927). 

Contracts of a cooperative marketing associa- 
tion may be treated as a separate class for the 
purpose of regulatory legislation. Liberty 
Whse. Co. v. Burley Tobacco Growers’ Coop. 
Mktg. Ass’n, 276 U.S. 71, 48 S. Ct. 291, 72 L. 
Ed. 473, 1928 U.S. LEXIS 62 (1928). 

Right to make contract as protected by U.S. 
Const. amend. 14. Hardware Dealers Mut. Fire 
Ins. Co. v. Glidden Co., 284 U.S. 151, 52 S. Ct. 
69, 76 L. Ed. 214, 1931 U.S. LEXIS 465 (1931). 

Quasi-governmental hospital district did not 
deprive doctors of their equal protection or due 
process rights by denying current memberships 
and revoking former membership in provider 
networks without hearing or explanation, since 
the subject doctors retained an interest in a 
competing medical center and had no property 
interest in an indefinite continuation of the 
contractual relationship with the provider. Eye 
Clinic, P.C. v. Jackson-Madison County Gen. 
Hosp., 986 S.W.2d 565, 1998 Tenn. App. LEXIS 
488 (Tenn. Ct. App. 1998). 

Because the contract between an apartment 
complex and a utility district was clear in its 
terms and in its remedies and there were no 
errors in the measurements of water, no au- 
thority existed for the claim that the district’s 
billing practices violated due process rights. 
Ridgelake Apts. v. Harpeth Valley Utils. Dist., 
— $.W.3d —, 2005 Tenn. App. LEXIS 210 
(Tenn. Ct. App. Apr. 8, 2005). 


112. Corporations. 

Corporations are persons within the meaning 
of U.S. Const. amend. 14, giving all persons the 
equal protection of the laws. Santa Clara 
County v. Southern Pac. R.R., 118 U.S. 394, 6S. 
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Ct. 1132, 30 L. Ed. 118, 1886 U.S. LEXIS 1942 
(1886); Charlotte, C. & A.R.R. v. Gibbes, 142 
U.S. 386, 12 S. Ct. 255, 35 L. Ed. 1051, 1892 
U.S. LEXIS 1980 (U.S. Jan. 4, 1892); Dugger v. 
Mechanics’ & Traders’ Ins. Co., 95 Tenn. 245, 32 
S.W.D 5, 1895 Tenn. LEXIS 81, 28 L.R.A. 796 
(Tenn.1895); Covington & Lexington Tpk. Rd. 
Co. v. Sandford, 164 U.S. 578, 17S. Ct. 198, 41 
L. Ed. 560, 1896 U.S. LEXIS 1891 (1896); Gulf, 
Colo. & S.F. Ry. v. Ellis, 165 U.S. 150, 17 S. Ct. 
255, 41 L. Ed. 666, 1897 U.S. LEXIS 1957 
(1897); Railroad v. Harris, 99 Tenn. 684, 43 S.W. 
115, 1897 Tenn. LEXIS 81, 53 L.R.A. 921 
(1897); Smyth v. Ames, 169 U.S. 466, 18 S. Ct. 
418, 42 L. Ed. 819, 1898 U.S. LEXIS 1506 
(1898), modified, Smyth v. Ames, 171 U.S. 361, 
18 S. Ct. 888, 43 L. Ed. 197, 1898 U.S. LEXIS 
1608 (1898); Southern Ry. v. Greene, 216 U.S. 
400, 30 S. Ct. 287, 54 L. Ed. 536, 1910 U.S. 
LEXIS 1906 (1910); Louis K. Liggett Co. v. 
Baldridge, 278 U.S. 105, 49 S. Ct. 57, 73 L. Ed. 
204, 1928 U.S. LEXIS 6 (1928), overruled, 
North Dakota State Bd. of Pharmacy v. Sny- 
der’s Drug Stores, Inc., 94 S. Ct. 407, 414 U.S. 
156, 38 L. Ed. 2d 379, 1973 U.S. LEXIS 181 
(1973), overruled on other grounds, North Da- 
kota State Bd. of Pharmacy v. Snyder’s Drug 
Stores, Inc., 94 S. Ct. 407, 414 U.S. 156, 38 L. 
Ed. 2d 379, 1973 U.S. LEXIS 181 (1973). 

States may prescribe under what conditions 
foreign corporations may transact business 
within the states. Pembina Consol. Silver Min- 
ing & Milling Co. v. Pennsylvania, 125 U.S. 
181, 8 S. Ct. 737, 31 L. Ed.. 650, 1888.U.S. 
LEXIS 1926 (1888); State v. Continental Assur- 
ance Co., 176 Tenn. 1, 137 S.W.2d 277, 1939 
Tenn. LEXIS 94 (1939), rehearing denied, 176 
Tenn. 1, 137 S.W.2d 277, 1939 Tenn. LEXIS 94 
(1939), appeal dismissed, 311 U.S. 5,618. Ct. 1, 
85 L. Ed. 5, 1940 U.S. LEXIS 211 (Oct. 21, 
1940). 

A corporation of another state is deprived of 
its property without due process, by a judgment 
that its claims against an insolvent corporation 
are to be subordinate to the claims of residents 
of the state wherein distribution is made. Blake 
v. McClung, 172 U.S. 239, 19 S. Ct. 165, 43 L. 
Ed. 432, 1898 U.S. LEXIS 1651 (1898); Blake v. 
McClung, 176 U.S. 59, 20 S. Ct. 307, 44 L. Ed. 
371, 1900 U.S. LEXIS 1719 (1900). 

Preventing a foreign corporation from doing 
business within a state is not a deprivation of 
property without due process of law. National 
Council of Junior Order of United Am. Mechan- 
ics of United States v. State Council, 203 U.S. 
151, 27 S. Ct. 46, 51 L. Ed. 132,,1906 U.S. 
LEXIS 1578 (1906). 

A foreign corporation is protected by U.S. 
Const. amend. 14, § 1 against the imposition of 
a franchise tax in addition to that imposed 
upon a domestic corporation carrying on a simi- 
lar business. Southern Ry. v. Greene, 216 U.S. 
400, 30 S. Ct. 287, 54 L. Ed. 536, 1910 U.S. 
LEXIS 1906 (1910). 
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A corporation of a foreign state may be re- 
quired to file its charter in the state if doing 
business in the state, before it has the right to 
sue on contracts in the state. Interstate Amuse- 
ment Co. v. Albert, 239 U.S. 560, 36 S. Ct. 168, 
60 L. Ed. 439, 1916 U.S. LEXIS 1931 (1916). 

The provisions of a state statute concerning 
disobedience to an order of the corporation 
commission, depriving the persons to whom the 
order was issued of the opportunity for a judi- 
cial review, are void. Oklahoma Gin Co. v. 
Oklahoma, 252 U.S. 339, 40 S. Ct. 341, 64 L. 
Ed. 600, 1920 U.S. LEXIS 1580 (1920). 

A state statute under which conveyances to a 
foreign corporation of real property situated 
within the state are invalid, though executed 
and delivered in another state, if the grantee 
has not theretofore filed a copy of its charter 
with the secretary of state, does not take prop- 
erty without due process of law. Munday v. 
Wisconsin Trust Co., 252 U.S. 499, 40 S. Ct. 
365, 64 L. Ed. 684, 1920 U.S. LEXIS 1529 
(1920). 

Where interstate commerce is not directly 
affected, a state may forbid a foreign corpora- 
tion from doing business or acquiring property 
within her borders except upon condition that it 
file a copy of its charter with the secretary of 
state. Munday v. Wisconsin Trust Co., 252 U.S. 
499, 40 S. Ct. 365, 64 L. Ed. 684, 1920 U.S. 
LEXIS 1529 (1920). 

Statute relating to examination of officers of 
foreign corporations parties to suits held in- 
valid. Kentucky Fin. Corp. v. Paramount Auto 
Exch. Corp., 262 U.S. 544, 43 S. Ct. 636, 67 L. 
Ed. 1112, 1923 U.S. LEXIS 2669 (1923). 

Common law trust may be required to obtain 
certificate of authority to do business in a 
foreign state. Hemphill v. Orloff, 277 U.S. 537, 
48 S. Ct. 577, 72 L. Ed. 978, 1928 U.S. LEXIS 
696 (1928). 

A state may not impose conditions upon for- 
eign corporations coming into the state and 
doing business there, when such conditions 
require the relinquishment of rights guaran- 
teed by the federal constitution. Williams v. 
Standard Oil Co., 278 U.S. 235, 49S. Ct. 115, 73 
L. Ed. 287, 1928 U.S. LEXIS 323, 60 A.L.R. 596 
(1928). 

U.S. Const. amend. 14 is not violated by a 
state constitution that requires foreign public 
service corporations to be incorporated under 
the laws of the state as a condition precedent to 
the right to carry on intrastate business, on the 
ground that it denies to such corporation the 
right to sue in the federal courts and to remove 
cases from the state courts to federal courts on 
the ground of diversity of citizenship. Railway 
Express Agency, Inc. v. Virginia, 282 U.S. 440, 
51S. Ct. 201, 75 L. Ed. 450, 1931 U.S. LEXIS 
15, 72 A.L.R. 102 (1931). 

Unreasonable exactions against foreign cor- 
porations as price of admission into state vio- 
lates constitution. Washington ex rel. Bond & 
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Goodwin & Tucker, Inc. v. Superior Court, 289 
U.S. 361, 53 S. Ct. 624, 77 L. Ed. 1256, 1933 
U.S. LEXIS 183, 89 A.L.R. 653 (1933). 

Constitutional provision creating liability of 
stockholders of corporation was held self-ex- 
ecuting and any legislative attempt to limit 
effect thereof would be beyond constitutional 
power of legislature. Hoffman v. W. H. Worden 
Co., 2 F. Supp. 353, 1932 U.S. Dist. LEXIS 1633 
(N.D. Cal. 1932). 


113. —Service on Corporations. 

Providing a special manner for service of 
process upon corporations is not a denial of 
equal protection of the law. St. Mary’s Franco- 
American Petro. Co. v. West Virginia, 203 U.S. 
183, 27 S. Ct. 1382, 51 L. Ed. 144, 1906 US. 
LEXIS 1581 (1906). 

Requiring foreign corporations to pay a fee to 
a state officer to accept service of process for 
such corporations is not a deprivation of prop- 
erty without due process of law. St. Mary’s 
Franco-American Petro. Co. v. West Virginia, 
203 U.S. 183, 27S. Ct. 1382, 51 L. Ed. 144, 1906 
U.S. LEXIS 1581 (1906). 

Statute authorizing substituted service on 
secretary of state where foreign corporation, 
after withdrawal from state, has revoked au- 
thority of resident agent, as applied to foreign 
corporation which withdrew from state and 
resident agent of which removed from state, 
was not a denial of due process, though statute 
did not require notice to corporation. Washing- 
ton ex rel. Bond & Goodwin & Tucker, Inc. v. 
Superior Court, 289 U.S. 361, 53 S. Ct. 624, 77 
L. Ed. 1256, 1933 U.S. LEXIS 183, 89 A.L.R. 
653 (1933). 

Where defendant foreign corporation did a 
local business by jointly operating a railroad in 
Tennessee, it was held that service on a com- 
mercial agent in this state would not be an 
invasion of the due process clause of U.S. Const. 
amend. 14. Ketch v. Atlantic Coast Line R.R., 
51 F. Supp. 248, 1943 U.S. Dist. LEXIS 2376 
(E.D. Tenn. 1943). 


114. Criminal Statutes. 

Section 39-5-712 (repealed), governing rebel- 
lion with intent to kill or escape, is not uncon- 
stitutionally vague and does not otherwise vio- 
late due process or equal protection guarantees. 
State v. Black, 745 S.W.2d 302, 1987 Tenn. 
Crim. App. LEXIS 2717 (Tenn. Crim. App. 
1987). 

The fact that a type of contraband may have 
various nicknames on the street does not ren- 
der a statute punishing possession of that con- 
traband invalid as impermissibly vague simply 
because it fails to list all of the then-current 
nicknames. United States v. Levy, 904 F.2d 
1026, 1990 U.S. App. LEXIS 8413 (6th Cir. 
1990), rehearing denied, sub nom. United 
States v. Black, — F. 2d —, 1990 U.S. App. 
LEXIS 12858 (6th Cir. June 25, 1990), cert. 
denied, sub nom. Black v. United States, 498 


CONSTITUTION OF THE UNITED STATES 570 


U.S. 1091, 111 S. Ct. 974, 112 L. Ed. 2d 1060, 
1991 U.S. LEXIS 1011 (1991). 

The due process doctrine of vagueness also 
encompasses as a principal element the re- 
quirement that legislatures set reasonably 
clear guidelines for law enforcement officials 
and triers of fact to prevent arbitrary and 
discriminatory enforcement. A statute may be 
held vague on its face if it provides no legally 
fixed standards and leaves to the “personal 
predilections” of an officer, prosecutor, judge or 
jury the determination of the illegality of con- 
duct. State v. Lyons, 802 S.W.2d 590, 1990 
Tenn. LEXIS 237 (Tenn. 1990). 

The telephone harassment statute, § 39-17- 
308, is not unconstitutionally vague. State v. 
Lakatos, 900 S.W.2d 699, 1994 Tenn. Crim. 
App. LEXIS 764 (Tenn. Crim. App. 1994). 

The statutory form of first degree murder 
committed while in the perpetration of a desig- 
nated felony is a legitimate and constitutional 
legislative function; thus, even though a show- 
ing of premeditation, deliberation, and intent to 
kill is not required for conviction of felony 
murder in the first degree, and defendant can- 
not rely on certain defenses afforded defen- 
dants charged with other forms of first degree 
murder, there is no denial of due process. State 
v. Walker, 893 S.W.2d 429, 1995 Tenn. LEXIS 
26 (Tenn. 1995). 


115. Custody of Mentally Retarded Per- 
son. 

Once an individual is confined to a facility for 
the mentally retarded, the mentally retarded 
person is under the “exclusive care, custody and 
control of the commissioner and superinten- 
dent” pursuant to § 33-5-103 (repealed). Once 
the state has accepted the individual into its 
custody and control, the state has assumed 
some responsibility for the safety and well- 
being of the resident. United States v. Tennes- 
see, 798 F. Supp. 483, 1992 U.S. Dist. LEXIS 
14004 (W.D. Tenn. 1992). 


116. Domestic Relations. 

Where an unwed father has established, 
through his sperm and through his efforts to 
find his natural child, such a relationship with 
the child as to entitle him to due process of law 
in any proceeding adverse to his parental 
rights, no court could have constitutionally 
deprived him of his child without giving him 
notice. In re Riggs, 612 S.W.2d 461, 1980 Tenn. 
App. LEXIS 410 (Tenn. Ct. App. 1980), cert. 
denied, 450 U.S. 921, 101 S. Ct. 1370, 67 L. Ed. 
2d 349, 1981 U.S. LEXIS 876 (1981), cert. 
denied, Riggs v. Terrazas, 450 U.S. 921, 101 S. 
Ct. 1370, 67 L. Ed. 2d 349, 1981 U.S. LEXIS 
876 (1981). 

A man who claims to be the father of a child 
does not have standing to bring a paternity 
action in which he seeks to be declared the 
father, along with visitation rights and a name 
change of a child born during the marriage of 
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the natural mother to a man previously de- 
clared by the trial court to be the father of the 
child; and such denial does not violate the equal 
protection or due process clauses of U.S. Const. 
amend. 14 or Tenn. Const. art. I, § 8 or art. XI, 
§ 8. Cline v. Drew, 735 S.W.2d 232, 1987 Tenn. 
App. LEXIS 3192 (Tenn. Ct. App. 1987). 

A constitutionally-protected liberty interest 
exists in a mother’s relationship with her emo- 
tionally disturbed son who lives with her. 
Sharpe v. Lewisburg, 677 F. Supp. 1362, 1988 
U.S. Dist. LEXIS 905 (M.D. Tenn. 1988). 

Wife, who had remarried and had custody of 
child from a former marriage, and had partici- 
pated in choosing the father’s surname as the 
child’s surname, was not denied equal parental 
rights under U.S. Const. amend. 14 when the 
court refused to allow her to change the child’s 
surname to the stepfather’s surname without 
the natural father’s consent. Halloran v. Ko- 
stka, 778 S.W.2d 454, 1988 Tenn. App. LEXIS 
511 (Tenn. Ct. App. 1988). 

Statutory provision that no putative father 
may legitimate his child without the consent of 
the mother violates due process and equal pro- 
tection principles. Vineyard v. Hood, 930 S.W.2d 
575, 1996 Tenn. App. LEXIS 348 (Tenn. Ct. 
App. 1996). 

The due process clause does not require that 
the alleged biological father of a child born to a 
woman while she was married to another man 
be permitted to establish his paternity in that 
recognition of such a claim would be contrary to 
the traditions which protect the marital family 
against claims of this nature. Evans v. Steel- 
man, 970 S.W.2d 431, 1998 Tenn. LEXIS 179 
(Tenn. 1998), rehearing denied, — S.W.2d —, 
1998 Tenn. LEXIS 371 (Tenn. June 22, 1998). 


117. Eminent Domain. 

A statute of a state providing for the appro- 
priation by a private individual of the private 
property of another person is in conflict with 
U.S. Const. amend. 14. Missouri Pac. Ry. v. 
Nebraska, 164 U.S. 403, 17S. Ct. 130, 41 L. Ed. 
489, 1896 U.S. LEXIS 1877 (1896). 

A statute authorizing the appropriation of 
private property for the use of the state without 
making compensation to the owner of the prop- 
erty is unconstitutional. Chicago, B. & Q.R.R. v. 
Chicago, 166 U.S. 226, 17S. Ct. 581, 41 L. Ed. 
979, 1897 U.S. LEXIS 2019 (1897). 

Due process of law does not require that the 
damages assessed for property appropriated 
under the right of eminent domain shall be 
assessed by a jury. Long Island Water Supply 
Co. v. Brooklyn, 166 U.S. 685, 17 S. Ct. 718, 41 
L. Ed. 1165, 1897 U.S. LEXIS 2060 (1897); 
Backus v. Fort St. Union Depot Co., 169 U.S. 
557, 18 S. Ct. 445, 42 L. Ed. 853, 1898 U.S. 
LEXIS 1508 (1898). 

A statute authorizing a city to take certain 
railway switchyards for park purposes does not 
deny the equal protection of the laws. Southern 
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R. Co. v. Memphis, 126 Tenn. 267, 148 S.W. 662, 
41 L.R.A. (n.s.) 828, 1912 Tenn. LEXIS 54 
(1912). 

A fixed right to damages for taking of land 
cannot be defeated by subsequent legislation 
after damage is done. Ettor v. City of Tacoma, 
228 U.S. 148, 33 S. Ct. 428, 57 L. Ed. 773, 1913 
U.S. LEXIS 2359 (1913). 

Due process of law in condemnation proceed- 
ings does not require a judicial hearing. Sears v. 
City of Akron, 246 U.S. 242, 38S. Ct. 245, 62 L. 
Ed. 688, 1918 U.S. LEXIS 1539 (1918). 

In eminent domain proceedings the determi- 
nation of whether taking is for a public purpose 
is for judicial authority, but the necessity and 
extent of the taking does not require a judicial 
hearing. Sears v. City of Akron, 246 U.S. 242, 38 
S. Ct. 245, 62 L. Ed. 688, 1918 U.S. LEXIS 1539 
(1918). 

The owner of property taken on account of a 
public improvement shall not be deprived of the 
market value of his property under a rule of law 
which makes it impossible for him to obtain 
just compensation. McCoy v. Union E.R.R., 247 
U.S. 354, 38 S. Ct. 504, 62 L. Ed. 1156, 1918 
U.S. LEXIS 1918 (1918). 

Taking of private property for public use 
before ascertainment of compensation is not 
denial of due process. Bragg v. Weaver, 251 U.S. 
57, 40S. Ct. 62, 64 L. Ed. 135, 1919 U.S. LEXIS 
1851 (1919). 

It is essential to due process that the mode of 
determining the compensation for property 
taken under the law of the state be such as 
affords the owner an opportunity to be heard. 
Bragg v. Weaver, 251 U.S. 57, 40S. Ct. 62, 64 L. 
Ed. 135, 1919 U.S. LEXIS 1851 (1919). 

A branch track to connect important indus- 
tries with the main line of a railroad in which 
the general public has a right of use is a public 
use for which private property may be taken 
under the power of eminent domain. Armstrong 
v. Illinois Cent. R.R., 153 Tenn. 283, 282 S.W. 
382, 1926 Tenn. LEXIS 2 (1926). 

Appropriation by town of part of station 
grounds of railroad company as a cab stand for 
public use, without first making compensation, 
held to deny due process. Delaware, L. & 
W.R.R. v. Town of Morristown, 276 U.S. 182, 48 
S. Ct. 276, 72 L. Ed. 523, 1928 U.S. LEXIS 72, 
56 A.L.R. 756 (1928). 

Condemnation of land by city in excess of 
that required for railroad right-of-way violates 
U.S. Const. amend. 14. City of Cincinnati v. 
Vester, 33 F.2d 242, 1929 U.S. App. LEXIS 
2695, 68 A.L.R. 831 (6th Cir. 1929), affd, 281 
U.S. 439, 50S. Ct. 360, 74 L. Ed. 950, 1930 U.S. 
LEXIS 398 (1930), affd, Cincinnati v. Vester, 
281 U.S. 439, 50S. Ct. 360, 74 L. Ed. 950, 1930 
U.S. LEXIS 398 (1930). 

Taking property for private purposes violates 
due process clause. Dalche v. Board of Comm’rs, 
49 F.2d 374, 1931 U.S. Dist. LEXIS 1298 (E.D. 
La. 1931). 
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Owner accepting compensation for property 
taken in condemnation cannot thereafter ques- 
tion validity of act under which property was 
taken or regularity of procedure. United States 
v. McIntosh, 2 F. Supp. 244, 1932 U.S. Dist. 
LEXIS 1618 (E.D. Va. 1932), rehearing denied, 
3 F. Supp. 715, 1933 U.S. Dist. LEXIS 1687 (D. 
Va. 1933), appeal dismissed, 70 F.2d 507, 1934 
U.S. App. LEXIS 4202 (4th Cir. Va. 1934), 
appeal dismissed, McIntosh v. United States, 
70 F.2d 507, 1934 U.S. App. LEXIS 4202 (4th 
Cir. Va. 1934), cert. denied, McIntosh v. United 
States, 293 U.S. 586, 55 S. Ct. 101, 79 L. Ed. 
682, 1934 U.S. LEXIS 272 (1934). 

There are at least three general classes of 
eminent domain cases in which the use which 
will meet the “public use” criterion is measured 
by different standards depending on the char- 
acter of the condemnor: (1) Condemnation by 
the state or municipality which it will carry out 
and use or operate; (2) Condemnation by a 
public service corporation which the state will 
regulate and which will provide some necessity 
to the public; and (3) Condemnation by or for 
the use of a private individual or corporation 
which is necessary for the public welfare. 
Johnson City v. Cloninger, 213 Tenn. 71, 372 
S.W.2d 281, 1963 Tenn. LEXIS 470 (1963). 

Due process prohibits the taking of an indi- 
vidual’s property by condemnation unless it is 
for a public purpose. Johnson City v. Cloninger, 
213 Tenn. 71, 372 S.W.2d 281, 1963 Tenn. 
LEXIS 470 (1963). 

Taking of land for municipal golf course as 
part of public park was a taking for a public 
purpose. Johnson City v. Cloninger, 213 Tenn. 
71, 372 S.W.2d 281, 1963 Tenn. LEXIS 470 
(1963). 

Unreasonable noise from low flying airplanes 
may amount to the taking of an easement in a 
proper case so as to support an action against a 
governmental agency under inverse condemna- 
tion statutes. Johnson v. City of Greeneville, 
222 Tenn. 260, 435 S.W.2d 476, 1968 Tenn. 
LEXIS 509 (1968). 

The exercise by the state or those acting 
under it of rights of eminent domain does not 
offend due process. County Highway Com. v. 
Smith, 61 Tenn. App. 292, 454 S.W.2d 124, 1969 
Tenn. App. LEXIS 355 (Tenn. Ct. App. 1969). 

Statutes delegating the power of eminent 
domain to telephone/telegraph companies for 
the construction and maintenance of communi- 
cations lines are rationally related to a conceiv- 
able public purpose. AT & T Co. v. Proffitt, 903 
S.W.2d 309, 1995 Tenn. App. LEXIS 201 (Tenn. 
Ct. App. 1995), appeal denied, — S.W.2d —, 
1995 Tenn. LEXIS 361 (Tenn. July 3, 1995). 

Trial court improperly awarded partial sum- 
mary judgment on the issue of liability to a 
landowner in an inverse condemnation suit 
against a city, because a genuine factual issue 
existed as to whether there was any economi- 
cally beneficial use of the property consistent 
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with its then current zoning. Varner v. City of 
Knoxville, — S.W.3d —, 2004 Tenn. App. LEXIS 
669 (Tenn. Ct. App. Oct. 14, 2004). 


118. Employers and Employees. 

Statute forbidding employment of women in 
any saloon held valid. In re Considine, 83 F. 
157, 1897 U.S. App. LEXIS 2834 (D. Wash. 
1897). 

The statute of a state requiring orders issued 
to laborers and payable in merchandise to be 
paid in money in certain contingencies is not in 
conflict with any of the provisions of the federal 
constitution. Knoxville Iron Co. v. Harbison, 
183 U.S. 18, 22S. Ct. 1, 46 L. Ed. 55, 1901 U.S. 
LEXIS 1249 (1901). 

A statute of a state fixing the number of 
hours to constitute a day’s labor, and the pay of 
laborers engaged upon public works, does not 
violate U.S. Const. amend. 14. Atkin v. Kansas, 
191 U.S. 207, 24S. Ct. 124, 48 L. Ed. 148, 1903 
U.S. LEXIS 1445 (1903). 

The assignment of unearned wages may be 
regulated by states. Mutual Loan Co. v. Mar- 
tell, 222 U.S. 225, 32 S. Ct. 74, 56 L. Ed. 175, 
1911 U.S. LEXIS 1779 (1911). 

A law requiring orders for wages issued by 
mining and manufacturing companies to be 
redeemable at their face value in lawful money 
is not unconstitutional. Keokee Consol. Coke 
Co. v. Taylor, 234 U.S. 224, 34 S. Ct. 856, 58 L. 
Ed. 1288, 1914 U.S. LEXIS 11438 (1914). 

State statute regulating hours of labor, dis- 
criminating in kind of employees in mills and 
factories, is not violative of U.S. Const. amend. 
14. Bunting v. Oregon, 243 U.S. 426, 37 S. Ct. 
435, 61 L. Ed. 830, 1917 U.S. LEXIS 2008, 
1918A Ann. Cas. 1048 (1917). 

Permitting women employees of railway res- 
taurants to work in excess of hours specified by 
statute, regulating hours of hotel and restau- 
rant women employed generally, was held not 
to be discriminatory under the circumstances. 
Dominion Hotel, Inc. v. Arizona, 249 U.S. 265, 
39 S. Ct. 273, 63 L. Ed. 597, 1919 U.S. LEXIS 
2150 (1919). 

Compulsory arbitration in labor disputes 
held invalid as interfering with liberty of con- 
tract. Chas. Wolff Packing Co. v. Court of Indus. 
Relations, 267 U.S. 552, 45 S. Ct. 441, 69 L. Ed. 
785, 1925 U.S. LEXIS 822 (1925). 

Statute interfering with right of contract in 
employment of labor was held invalid. Owen v. 
Westwood Lumber Co., 22 F.2d 992, 1927 U.S. 
Dist. LEXIS 1625 (D. Or. 1927), writ dismissed, 
Owen v. Westwood Lumber Co., 278 U.S. 665, 
49 S. Ct. 178, 73 L. Ed. 571, 1929 U.S. LEXIS 
438 (1929). 

A pension is not a vested right. McCann v. 
Retirement Bd. of Policemen’s Annuity & Ben- 
efit Fund, 331 Ill. 193, 162 N.E. 859, 1928 IIl. 
LEXIS 990 (1928). 

No principle of due process is violated where 
the punishment for the alleged violation of 
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statutory requirements for ventilators, etc., is a 
matter for courts and juries. Holliston Mills of 
Tennessee v. McGuffin, 177 Tenn. 1, 145 S.W.2d 
1, 1940 Tenn. LEXIS 4 (Tenn. Sep. 1940), reh’g 
dismissed, Holliston Mills of Tennessee v. 
McGuffin, 177 Tenn. 1, 145 S.W.2d 1, 1940 
Tenn. LEXIS 4 (Tenn. Sep. 1940). 

Where the city charter provided that for a 
period of six months after appointment, a per- 
son entering into the civil service was subject to 
discharge by the director in charge of the de- 
partment at his sole discretion, such an em- 
ployee had merely a unilateral expectation of 
continued employment, which was insufficient 
to invoke the safeguards of procedural due 
process. Moran v. City of Knoxville, 600 S.W.2d 
725, 1979 Tenn. App. LEXIS 390 (Tenn. Ct. 
App. 1979). 

A municipal employee who was afforded no- 
tice of the specific reasons for his discharge by 
being allowed to inspect, through his attorney, 
the psychological report, and who was allowed 
to file supplemental psychological or psychiat- 
ric reports with the city for accumulation in his 
personnel file was not deprived of his liberty 
interest in his future employability. Moran v. 
City of Knoxville, 600 S.W.2d 725, 1979 Tenn. 
App. LEXIS 390 (Tenn. Ct. App. 1979). 

Under applicable ordinances of a city which 
provided that police officers could only be dis- 
charged or disciplined for certain enumerated 
reasons and then only after a hearing, plaintiff 
enjoyed a property interest in continued em- 
ployment, and was thus entitled to a pretermi- 
nation hearing consistent with the require- 
ments of due process. Henderson v. Bentley, 500 
F. Supp. 62, 1980 U.S. Dist. LEXIS 14325 (E.D. 
Tenn. 1980), affd without opinion, 698 F.2d 
1219, 1982 U.S. App. LEXIS 12408 (6th Cir. 
Tenn. 1982), affd, Frazier v. Harrison, 698 F.2d 
1219, 1982 U.S. App. LEXIS 12325 (6th Cir. 
1982). 

Refusing to intervene in discretionary ad- 
ministrative decision to transfer Tennessee Val- 
ley Authority employee to another position, 
federal court held that the employee had no 
constitutionally protected property interest in 
his employment. Ramsey v. TVA, 502 F. Supp. 
230, 1980 U.S. Dist. LEXIS 15228 (E.D. Tenn. 
1980). 

While no constitutional right exists to public 
employment, there is a constitutional right to 
be free from unreasonably discriminatory prac- 
tices with respect to such employment. Irby v. 
Shelby County Gov't, 508 F. Supp. 1080, 1981 
U.S. Dist. LEXIS 12153 (W.D. Tenn. 1981). 

U.S. Const. amend. 14 prohibits discrimina- 
tion in employment only where state action is 
involved in the discriminatory conduct. York v. 
Seaboard Coast Line R.R., 535 F. Supp. 733, 
1980 U.S. Dist. LEXIS 17026 (E.D. Tenn. 1980), 
affd without opinion, 698 F.2d 1225, 1982 U.S. 
App. LEXIS 12378 (6th Cir. Tenn. 1982), affd, 
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York v. Seaboard C. R. Co., 698 F.2d 1225, 1982 
U.S. App. LEXIS 12378 (6th Cir. Tenn. 1982). 

Being a probationary employee, plaintiff was 
not entitled to the same type of procedural due 
process that would be accorded to a permanent 
employee, and, absent a statutory requirement 
of some type, a probationary policeman has no 
property interest in employment and can be 
dismissed without a hearing and without 
cause. Buckley v. City of Collierville, 658 
S.W.2d 541, 1983 Tenn. App. LEXIS 615 (Tenn. 
Ct. App. 1983). 

A probationary employee under a civil service 
system which provides that the employee can 
be dismissed if he has not shown sufficient 
aptitude to continue in his position and that 
such dismissal can be made without a formal 
hearing has no proprietary interest in contin- 
ued employment. Bush v. Johnson, 607 F. Supp. 
96, 1985 U.S. Dist. LEXIS 21606 (E.D. Tenn. 
1985). 

Where a nontenured employee shows he has 
been stigmatized by the voluntary, public dis- 
semination of false information in the course of 
a decision to terminate his employment, the 
employer is required to afford him an opportu- 
nity to clear his name. Burkhart v. Randles, 764 
F.2d 1196, 1985 U.S. App. LEXIS 19897 (6th 
Cir. Tenn. 1985). 

Teacher tenure law, which gives public school 
teachers tenure after completion of two years of 
satisfactory service, clearly provided teacher 
with a property interest in his employment. 
Cotton v. Reynolds, 812 F. Supp. 121, 1992 U.S. 
Dist. LEXIS 20730 (E.D. Tenn. 1992). 


119. —Public Employees. 

The concept of liberty protected by the due 
process clause of the constitution, recognizes 
two particular interests of a public employee: 
(1) The protection of his good name, reputation, 
honor, and integrity; and (2) His freedom to 
take advantage of other employment opportu- 
nities. Wilson v. Winstead, 470 F. Supp. 271, 
1978 U.S. Dist. LEXIS 16628 (E.D. Tenn. 1978). 

A discharged police officer had no proprietary 
interest in his job as a city policeman; accord- 
ingly, the requirements of procedural due pro- 
cess did not apply to his termination. Duncan v. 
City of Oneida, 564 F. Supp. 425, 1983 U.S. 
Dist. LEXIS 19283 (E.D. Tenn. 1983), rev’d 
without op., 705 F.2d 452, 1982 U.S. App. 
LEXIS 11735 (6th Cir. Tenn. 1982). 

While the “capricious disregard of accepted 
standards of professional conduct” standard of 
§§ 49-8-302 and 49-8-303 is broad and general, 
it is not unconstitutionally vague under either 
the state or federal constitution, as applied to 
professor who was repeatedly warned about her 
conduct, and whose dismissal letter identified 
four specific areas of conduct justifying dis- 
missal. Phillips v. State Bd. of Regents, 863 
S.W.2d 45, 1993 Tenn. LEXIS 337 (Tenn. 1993). 

An at-will public employee does not have a 
property interest in continued employment un- 
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less it can be shown that the employee had a 
reasonable expectation that termination would 
only be for good cause. Gregory v. Hunt, 24 F.3d 
781, 1994 FED App. 0159P, 1994 FED App. 
159P, 1994 U.S. App. LEXIS 10878 (6th Cir. 
Tenn. 1994). 

Where there was no suggestion that city 
officials singled out particular plaintiffs, police 
officers for the city, for discriminatory harm by 
increasing their responsibilities without in- 
creasing their pay or status, although officials 
breached the plaintiffs’ right to employment 
benefits under the city code, the city officials’ 
behavior, while undeniably wrong, did not 
shock the conscience, and could not be equated 
with the sort of injustice involving egregious 
abuse of government power. Haskins v. Chatta- 
nooga, 877 S.W.2d 267, 1993 Tenn. App. LEXIS 
356 (Tenn. Ct. App. 1993), appeal denied, — 
S.W.2d —, 1993 Tenn. LEXIS 342 (Tenn. Sept. 
27, 1993). 

Although fundamental fairness required that 
a terminated county employee be given the 
opportunity to confront his accusers and test 
the strength of the evidence against him, the 
civil service merit review board’s failure to 
require live testimony by county employees 
who had made accusations against him was not 
a denial of the employee’s due process rights 
because the employee waived the opportunity 
to confront or cross-examine his accusers. Fur- 
ther, the county had no obligation to call the 
employee’s accusers. Kirkwood v. Shelby 
County Gov't, — S.W.3d —, 2006 Tenn. App. 
LEXIS 222 (Tenn. Ct. App. Apr. 6, 2006). 


120. ——Compensation and Benefits. 

Where firefighters argued that pay disparity 
between them and police officers violated equal 
protection, the firefighters and the police offic- 
ers were not sufficiently similarly situated to 
warrant application of the equal protection 
clause. Posey v. City of Memphis, 164 S.W.3d 
575, 2004 Tenn. App. LEXIS 545 (Tenn. Ct. 
App. Aug 23, 2004), appeal denied, — S.W.3d 
—, 2005 Tenn. LEXIS 200 (Tenn. Feb. 28, 
2005). 


121. —At-Will Employees. 

Although Tennessee courts and _ district 
courts interpreting Tennessee law have recog- 
nized that an employment relationship may, 
under appropriate circumstances, be modified 
by promises or representations incorporated 
into employee handbooks, in none of the cases 
has a court found the terms of an employee 
handbook to have converted at-will employ- 
ment into a protectible property interest. Gre- 
gory v. Hunt, 24 F.3d 781, 1994 FED App. 
0159P, 1994 FED App. 159P, 1994 U.S. App. 
LEXIS 10878 (6th Cir. Tenn. 1994). 


122. Federal Courts. 
Federal courts were not justified in shifting 
costs in school desegregation program from 
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metropolitan school board to state. Kelley v. 
Metropolitan County Bd. of Educ., 836 F.2d 
986, 1987 U.S. App. LEXIS 16899 (6th Cir. 
1987), cert. denied, 487 U.S. 1206, 108 S. Ct. 
2848, 101 L. Ed. 2d 885, 1988 U.S. LEXIS 2848 
(1988), cert. denied, Metropolitan County Bd. of 
Educ. v. Tennessee, 487 U.S. 1206, 108 S. Ct. 
2848, 101 L. Ed. 2d 885, 1988 U.S. LEXIS 2848 
(1988). 


123. Food and Drugs. 

States may enact statutes regulating the 
manufacture and sale of oleomargarine within 
their limits. Capital City Dairy Co. v. Ohio, 183 
U.S. 238, 22S. Ct. 120, 46 L. Ed. 171, 1902 U.S. 
LEXIS 715, 14 Ohio F. Dec. 12 (1902). 

Food that is unwholesome may be seized and 
destroyed under the police power without giv- 
ing the owner of the property notice or an 
opportunity to be heard. North American Cold 
Storage Co. v. Chicago, 211 U.S. 306, 29 S. Ct. 
101, 53 L. Ed. 195, 1908 U.S. LEXIS 1546 
(1908). 

The destruction of impure food, in accordance 
with laws for the protection of the public 
health, is not a deprivation of property without 
due process of law. Adams v. Milwaukee, 228 
U.S. 572, 33S. Ct. 610, 57 L. Ed. 971, 1913 U.S. 
LEXIS 2399 (19138). 

Property is not taken without due process of 
law contrary to U.S. Const. amend. 14 by mu- 
nicipal ordinance providing for the confiscation 
and destruction of milk offered for sale in the 
municipality where the milk does not conform 
to requirements of such ordinance prohibiting 
the shipment into the city of milk drawn from 
cows outside of the city that have not been 
subjected to the tuberculin test. Adams v. Mil- 
waukee, 228 U.S. 572, 33 S. Ct. 610, 57 L. Ed. 
971, 1913 U.S. LEXIS 2399 (1913). 

A law of a state forbidding the sale of farm 
products on commission without an annual 
license from the state board, upon a proper 
showing as to character and responsibility, and 
a bond to make an honest accounting, does not 
transcend the limitations of U.S. Const. amend. 
14. Payne v. Kansas ex rel. Brewster, 248 U.S. 
112, 39 S. Ct. 32, 63 L. Ed. 158, 1918 USS. 
LEXIS 1696 (1918). 

Making criminal the sale of condensed milk 
with coconut oil is not unconstitutional, even 
though the product be wholesome. Hebe Co. v. 
Shaw, 248 U.S. 297, 39S. Ct. 125, 63 L. Ed. 255, 
1919 U.S. LEXIS 2312 (1919). 

Classification of marijuana with addictive 
and disabling drugs was not violative of equal 
protection or due process clauses, and classifi- 
cation was not too broad. Gaskin v. State, 490 
S.W.2d 521, 1973 Tenn. LEXIS 524 (Tenn. 
1973), appeal dismissed, 414 U.S. 886, 94S. Ct. 
221, 38 L. Ed. 2d 133, 1973 U.S. LEXIS 937 
(1973), appeal dismissed, Gaskin v. Tennessee, 
414 US. 886, 94 S. Ct. 221, 38 L. Ed. 2d 133, 
1973 U.S. LEXIS 987 (1973). 
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Where state food and drug division employ- 
ees acted in good faith in turning action con- 
cerning enforcement of embargo against apricot 
kernels over to federal food and drug adminis- 
tration agents, there was no actionable viola- 
tion of kernel producer’s constitutional rights. 
Millet, Pit & Seed Co. v. United States, 436 F. 
Supp. 84, 1977 U.S. Dist. LEXIS 15657 (E.D. 
Tenn. 1977), vacated without op., 627 F.2d 
1093, 1980 U.S. App. LEXIS 15244 (6th Cir. 
1980), vacated and remanded sub nom. U.S. v. 
Article of Food & Drug etc., 627 F.2d 1093, 1980 
U.S. App. LEXIS 15244 (6th Cir. 1980). 


124. Funeral Directors. 

The provisions of the Funeral Directors and 
Embalmers Act (FDEA), § 62-5-101 et seq., 
that require an individual to become a licensed 
funeral director in order to lawfully sell a 
casket or an urn violate the due process and 
equal protection clauses of U.S. Const. amend. 
14. Craigmiles v. Giles, 110 F. Supp. 2d 658, 
2000 U.S. Dist. LEXIS 12582 (E.D. Tenn. 2000), 
affd, 312 F.3d 220, 2002 FED App. 417P, 2002 
U.S. App. LEXIS 24637 (6th Cir. Tenn. 2002). 


125. Garnishees. 

Due process requires that the judgment 
debtor be informed of the garnishment, of the 
existence of exemptions, and of procedures to 
assert those exemptions or challenge the gar- 
nishment. Burris v. Mahaney, 716 F. Supp. 
1051, 1989 U.S. Dist. LEXIS 7847 (M.D. Tenn. 
1989). 


126. Highways. 

A statute rendering persons who use a high- 
way in a specified manner liable for the injury 
done to the highway does not violate the due 
process or equal protection clauses of the con- 
stitution. Jones v. Brim, 165 U.S. 180, 17S. Ct. 
282, 41 L. Ed. 677, 1897 U.S. LEXIS 1960 
(1897). 

State has power to require owners or occu- 
pants of land to remove weeds, brush, and other 
obstructions from highway adjoining their pre- 
mises. Commonwealth v. Watson, 223 Ky. 427, 
3 S.W.2d 1077, 1928 Ky. LEXIS 362, 58 A.L.R. 
212 (1928). 


127. Inspection. 

A state may provide for the inspection of oil 
and gasoline and charge a fee, not in excess of 
the cost of inspection, without violating the due 
process provisions of U.S. Const. amend. 14, 
although the revenue is increased by the rapid 
increase in the use of gasoline, without an 
increase in the expense of administration, 
where the legislature has substantially reduced 
the fees since the claims were made. Pure Oil 
Co. v. Minnesota, 248 U.S. 158, 39 S. Ct. 35, 63 
L. Ed. 180, 1918 U.S. LEXIS 1704 (1918). 

State statute imposing inspection fees on oil 
was held valid on theory that the fees did not so 
far exceed cost of inspection as to amount to a 
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burden on interstate commerce. Indian Ref. Co. 
v. Taylor, 195 Ind. 223, 143 N.E. 682, 1924 Ind. 
LEXIS 125 (Ind. 1924), cert. denied, 266 U.S. 
632, 45 S. Ct. 197, 69 L. Ed. 478, 1925 U.S. 
LEXIS 334 (U.S. 1925), cert. denied, Indian 
Ref. Co. v. Taylor, 266 U.S. 632, 45 S. Ct. 197, 69 
L. Ed. 478, 1925 U.S. LEXIS 334 (U.S. 1925), 
error dismissed, Indian Ref. Co. v. Taylor, 267 
U.S. 575, 45S. Ct. 231, 69 L. Ed. 795, 1925 U.S. 
LEXIS 404 (1925). 

Inspection charge on cattle raisers, part of 
which is paid to cattle breeders’ association, is 
denial of due process. Beck v. Patterson, 21 F.2d 
72, 1927 U.S. Dist. LEXIS 1316 (D. Or. 1927). 


128. Insurance. 

A statute requiring insurance companies to 
pay the full amount of loss, not exceeding the 
amount of the insurance, in every case, but 
expressly excepting insurance on cotton in 
bales, is not invalid as class legislation. Dugger 
v. Mechanics’ & Traders’ Ins. Co., 95 Tenn. 245, 
32 S.W.D 5, 1895 Tenn. LEXIS 81, 28 L.R.A. 
796 (Tenn.1895). 

A statute prohibiting a citizen of a state from 
sending a notice by mail to an insurance com- 
pany outside the state, when such company is 
not authorized to transact business within such 
state, is unconstitutional when a valid contract 
of insurance had previously been made in an- 
other state. Allgeyer v. Louisiana, 165 U.S. 578, 
17S. Ct. 427, 41 L. Ed. 832, 1897 U.S. LEXIS 
1998 (1897). 

Tax on insurance companies on premiums 
paid outside this state is unconstitutional. 
Provident Sav. Life Assurance Soc’y v. Ken- 
tucky, 239 U.S. 103, 36 S. Ct. 34, 60 L. Ed. 167, 
1915 U.S. LEXIS 1501 (1915). 

The enforcement of an award against an 
insurance company made by an involuntarily 
selected board, which had declined to join in 
arbitration, does not violate due process clause. 
Hardware Dealers Mut. Fire Ins. Co. v. Glidden 
Co., 284 U.S. 151, 52 S. Ct. 69, 76 L. Ed. 214, 
1931 U.S. LEXIS 465 (1931). 


129. Intoxicating Liquor. 

States may prohibit the manufacture and 
sale of intoxicating liquors. Bartemeyer v. Iowa, 
85 U.S.-129, 21 L. Ed. 929, 1878 U.S. LEXIS 
1297 (1873); Mugler v. Kansas, 123 U.S. 6238, 8 
S. Ct. 273, 31 L. Ed. 205, 1887 U.S. LEXIS 2204 
(1887); Kidd v. Pearson, 128 U.S. 1, 9S. Ct. 6, 
32 L. Ed. 346, 1888 U.S. LEXIS 2193 (1888), 
criticized, Goldberg v. Sweet, 109 S. Ct. 582, 
488 U.S. 252, 102 L. Ed. 2d 607, 1989 U.S. 
LEXIS 308 (1989). 

The mere possession of whisky for personal 
use may be rendered criminal by state legisla- 
tion. Crane v. Campbell, 245 U.S. 304, 38S. Ct. 
98, 62 L. Ed. 304, 1917 U.S. LEXIS 1739 (1917). 

Making premises, used in sale of intoxicating 
liquors, liable for damages resulting from such 
sale does not violate due process clause. Eiger v. 
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Garrity, 246 U.S. 97, 38 S. Ct. 298, 62 L. Ed. 
596, 1918 U.S. LEXIS 1524 (1918). 

Judgment ordering padlocking of residence 
as public nuisance for alleged unlawful sale of 
intoxicating liquors did not constitute an un- 
constitutional confiscation or forfeiture of prop- 
erty. State ex rel. Evans v. Caldwell, 53 Tenn. 
App. 195, 381 S.W.2d 553, 1964 Tenn. App. 
LEXIS 95 (Tenn. Ct. App. Apr. 23, 1964). 

Where the alcoholic beverage commission 
promulgated a regulation requiring its permis- 
sion to transfer liquor distributorships, there 
was no denial of due process since the commis- 
sion acted pursuant to powers delegated by the 
legislature which has unlimited powers of regu- 
lation and restriction on the liquor traffic 
within the state. Seagram Distillers Co. v. 
Jones, 548 S.W.2d 667, 1976 Tenn. App. LEXIS 
226 (Tenn. Ct. App. 1976), appeal dismissed, 
Joseph E. Seagram & Sons, Inc. v. Jones, 4382 
U.S. 901, 97 S. Ct. 2943, 53 L. Ed. 2d 1074, 
1977 U.S. LEXIS 2457 (1977), appeal dis- 
missed, Joseph E. Seagram & Sons, Inc. v. 
Jones, 432 U.S. 901, 97S. Ct. 2948, 53 L. Ed. 2d 
1074, 1977 U.S. LEXIS 2457 (1977). 

Defendant storeowner’s right to equal protec- 
tion of the law was not violated by enforcement 
against him of municipal law prohibiting the 
sale of beer even though the prohibition was 
not enforced against certain other businesses 
where the other businesses or their predeces- 
sors in interest had operated beer-selling estab- 
lishments under county permits prior to the 
city’s annexation of the territory containing 
their businesses, whereas the defendant’s es- 
tablishment did not antedate annexation. Gold- 
ston v. City of Harriman, 565 S.W.2d 858, 1978 
Tenn. LEXIS 549 (Tenn. 1978). 

City beer ordinance that denied the holders 
of county beer licenses, upon annexation, the 
right to transfer the license from one location to 
another, a right accorded to the twenty-one (21) 
off-premise licensees within the city, was con- 
stitutional. Neece v. City of Johnson City, 767 
S.W.2d 638, 1989 Tenn. LEXIS 125 (Tenn. 
1989). 


130. Mining. 

The state statute regulating the width of 
entries in coal mines is not in violation of U.S. 
Const. amend. 14. Barrett v. Indiana, 229 U.S. 
26, 33 S. Ct. 692, 57 L. Ed. 1050, 1913 U.S. 
LEXIS 2419 (1918). 

Freedom to contract is not infringed contrary 
to U.S. Const. amend. 14, forbidding any per- 
son, firm, or corporation engaged in mining coal 
or ore, or manufacturing iron or steel or any 
other kind of manufacturing, to issue for the 
payment of labor any order unless the same 
purports to be redeemable for its face value in 
lawful money of the United States. Keokee 
Consol. Coke Co. v. Taylor, 234 U.S. 224, 34S. 
Ct. 856, 58 L. Ed. 1288, 1914 U.S. LEXIS 1143 
(1914). 
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The statute which requires the operators of 
coal mines to maintain washrooms for their 
employees does not violate U.S. Const. amend. 
14. Booth v. Indiana, 237 U.S. 391, 35 S. Ct. 
617, 59 L. Ed. 1011, 1915 U.S. LEXIS 1345 
(1915). 

A statute which forbids the mining of coal 
under private dwellings or streets or cities in 
places where the right to mine such coal has 
been reserved in the grant is unconstitutional 
as taking property without due process of law. 
Pennsylvania Coal Co. v. Mahon, 260 U.S. 393, 
43 S. Ct. 158, 67 L. Ed. 322, 1922 U.S. LEXIS 
2381, 28 A.L.R. 1321 (1922). 


131. Miscellaneous. 

Circuit court properly dismissed defendant’s 
petition for habeas corpus relief because he was 
not entitled to such relief under the provisions 
of Tenn. Const. art. I, § 15, or T.C.A. § 29-21- 
101 et seq.; defendant was properly sentenced 
under the Sentencing Reform Act of 1989, 
which had been held constitutional, and the 
court did not violate defendant’s sixth amend- 
ment right to a jury by sentencing him under 
the act’s provisions; further, because there was 
nothing on the face of the judgment of convic- 
tion to indicate that the conviction was void, it 
was not a violation of defendant’s due process 
or equal protection rights for the circuit court to 
summarily dismiss the petition. White v. My- 
ers, — S.W.3d —, 2006 Tenn. Crim. App. LEXIS 
394 (Tenn. Crim. App. May 19, 2006). 


132. Motor Vehicles. 

Laws making possession of motor vehicles 
with defaced serial numbers illegal are consti- 
tutional. People v. Fernow, 286 Ill. 627, 122 
N.E. 155, 1919 Ill. LEXIS 864 (1919). 

Statute requiring compulsory automobile in- 
surance was held valid. In re Opinion of Jus- 
tices, 251 Mass. 569, 147 N.E. 681, 1925 Mass. 
LEXIS 1357 (Mass. Apr. 17, 1925); In re Opin- 
ion of Justices, 81 N. H. 566, 129 A. 117, 1925 
N.H. LEXIS 58, 39 A.L.R. 1023 (1925). 

Denial of application for certificate of conve- 
nience for second motor vehicle line on high- 
ways is not a violation of U.S. Const. amend. 
14. Arneson v. Denny, 25 F.2d 988, 1928 U.S. 
Dist. LEXIS 1148 (W.D. Wash. 1928). 

Statute imposing on private automobile car- 
riers on highways same regulations as are 
applicable to common carriers is invalid. Frost 
& Frost Trucking Co. v. Railroad Com. of Cali- 
fornia, 271 U.S. 583, 46 S. Ct. 605, 70 L. Ed. 
1101, 1926 U.S. LEXIS 913, 47 A.L.R. 457 
(1926). 

Ordinance requiring bus owners to procure 
insurance is not invalid as to requirement that 
the insurance must be placed with a company 
authorized to do business in the state. Sprout v. 
City of S. Bend, 277 U.S. 163, 48 S. Ct. 502, 72 
L. Ed. 833, 1928 U.S. LEXIS 682, 62 A.L.R. 45 
(1928). 
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The equal protection clause of U.S. Const. 
amend. 14 is not violated on ground of discrimi- 
nation, by state statute requiring residents of a 
military reservation, situated within the state, 
to pay a motor vehicle registration tax for use of 
the state highways, although the statute per- 
mits the owners of vehicles registered in other 
states to use the state highways for a limited 
time without payment of a tax. Storaasli v. 
Minnesota, 283 U.S. 57, 51S. Ct. 354, 75 L. Ed. 
839, 1931 U.S. LEXIS 128 (1931). 

Regulations applicable to private carrier op- 
erating under special contract for compensa- 
tion on public highways, same as common car- 
riers, were held invalid. Smith v. Cahoon, 283 
U.S. 553, 51 S. Ct. 582, 75 L. Ed. 1264, 1931 
U.S. LEXIS 165 (1931). 

Statute requiring motor vehicle carriers to 
take out liability insurance was held invalid. 
Louis v. Boynton, 53 F.2d 471, 1931 U.S. Dist. 
LEXIS 1786 (D. Kan. 1931). 

Act regulating motor vehicles on highways 
was held invalid because inapplicable to pro- 
ducers delivering farm products to or from 
markets. Louis v. Boynton, 53 F.2d 471, 1931 
U.S. Dist. LEXIS 1786 (D. Kan. 1931). 

Statute requiring private contract carrier to 
obtain permit was held valid. Stephenson v. 
Binford, 53 F.2d 509, 1931 U.S. Dist. LEXIS 
1797 (S.D. Tex. 1931), affd, 287 U.S. 251, 53 S. 
Ct. 181, 77 L. Ed. 288, 1932 U.S. LEXIS 815, 87 
A.L.R. 721 (1932), affd, Stephenson v. Binford, 
287 U.S. 251, 53 S. Ct. 181, 77 L. Ed. 288, 1932 
U.S. LEXIS 815, 87 A.L.R. 721 (1932). 

Statute imposing tax on automobiles by 
weight was held not invalid. Kitagawa v. Ship- 
man, 54 F.2d 313, 1931 U.S. App. LEXIS 3904 
(9th Cir. 1931), cert. denied, 286 U.S. 543, 52 S. 
Ct. 496, 76 L. Ed. 1281, 1932 U.S. LEXIS 675 
(1932), cert. denied, Kitagawa v. Shipman, 286 
U.S. 5438, 52 S. Ct. 496, 76 L. Ed. 1281, 1932 
U.S. LEXIS 675 (1932). 

Statute requiring private highway carriers to 
obtain permits from and conform to rules of 
public utilities commission was held not objec- 
tionable as containing unjustifiable classifica- 
tion. Ogden & Moffett Co. v. Michigan Public 
Utilities Com., 58 F.2d 832, 1931 U.S. Dist. 
LEXIS 2056 (E.D. Mich. 1931), affd, 286 U.S. 
525, 52 S. Ct. 495, 76 L. Ed. 1268, 1932 U.S. 
LEXIS 623 (1932), affd, Ogden & M. Co. v. 
Michigan Pub. Utilities Com., 286 U.S. 525, 52 
S. Ct. 495, 76 L. Ed. 1268, 1932 U.S. LEXIS 623 
(1932). 

Ordinance requiring deposit of security by 
persons engaged in leasing driverless automo- 
biles for hire was held valid. Hodge Drive-It- 
Yourself Co. v. Cincinnati, 284 U.S. 335, 52 S. 
Ct. 144, 76 L. Ed. 323, 1932 U.S. LEXIS 877 
(1932). 

A state statute regulating motor carriers and 
taxing them on mileage basis is not offensive to 
equal protection clause because not extending 
to operators in city. Continental Baking Co. v. 
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Woodring, 286 U.S. 352, 52S. Ct. 595, 76 L. Ed. 
1155, 1932 U.S. LEXIS 819, 81 A.L.R. 1402 
(1932). 

Motor carrier statute exempting implement 
of husbandry is not discriminatory. Sproles v. 
Binford, 286 U.S. 374, 52 S. Ct. 581, 76 L. Ed. 
1167, 1932 U.S. LEXIS 610 (1932). 

Statutes limiting length of motor vehicles 
may be upheld when by reason thereof such 
vehicles become dangerous or impede traffic. 
Contract Cartage Co. v. Morris, 59 F.2d 437, 
1932 U.S. Dist. LEXIS 1270 (E.D. Ill. 1932). 

Exemption in statute regulating use of public 
highway by carriers in favor of persons trans- 
porting milk and milk products from producers 
to purchasers was held not to discriminate 
against carriers of persons adversely. East Ten- 
nessee & Western North Carolina Motor 
Transp. Co. v. Carden, 164 Tenn. 416, 50 S.W.2d 
230, 1931 Tenn. LEXIS 44 (1931). 

Classification of motor vehicles used in own- 
er’s business and those operated for hire does 
not deny equal protection. Bradley v. Public 
Utils. Comm’n, 289 U.S. 92, 53 S. Ct. 577, 77 L. 
Ed. 1053, 1933 U.S. LEXIS 169, 85 A.L.R. 1131 
(1933). 

Denial of certificates of convenience to subse- 
quent applicants was held not unlawful dis- 
crimination in favor of carriers previously cer- 
tificated. Bradley v. Public Utils. Comm’n, 289 
U.S. 92, 53S. Ct. 577, 77 L. Ed. 1053, 1933 U.S. 
LEXIS 169, 85 A.L.R. 1131 (1933). 

Wrecker service had acquired a property in- 
terest in remaining on state rotational wrecker 
call list where printed rules and regulations 
governed the parties’ conduct, formal applica- 
tion procedures existed for anyone wanting to 
be placed on the list, the wrecker service had 
been on the list for several years without inci- 
dent and had been used by state officials. Gregg 
v. Lawson, 732 F. Supp. 849, 1989 U.S. Dist. 
LEXIS 17069 (E.D. Tenn. 1989). 


133. Municipal Corporations. 

Municipal corporations cannot be given arbi- 
trary powers to regulate a lawful business, or to 
discriminate against persons on account of race 
or color. Yick Wo v. Hopkins, 118 U.S. 356, 6 S. 
Ct. 1064, 30 L. Ed. 220, 1886 U.S. LEXIS 1938 
(1886). 

A city ordinance providing that all city print- 
ing shall bear the union label is class legislation 
and unconstitutional because denying the 
equal protection of the laws. Marshall & Bruce 
Co. v. Nashville, 109 Tenn. 495, 71 S.W. 815, 
1902 Tenn. LEXIS 89 (1903). 

Statutes making municipal corporations li- 
able for property destroyed by mobs is not 
deprivation of property without due process of 
law. City of Chicago v. Sturges, 222 U.S. 313, 32 
S. Ct. 92, 56 L. Ed. 215, 1911 U.S. LEXIS 1789 
(1911). 

Ordinance requiring persons and property 
owners to make sewer connections is valid 
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exercise of police power. Hutchinson v. City of 
Valdosta, 227 U.S. 303, 33 S. Ct. 290, 57 L. Ed. 
520, 1913 U.S. LEXIS 2300 (1913). 

Property of a private waterworks company 
was not taken contrary to U.S. Const. amend. 
14 by the municipal construction of a competing 
plant where there is no contract immunity from 
such competition although the private compa- 
ny’s taxes will be used to help the municipal 
plant succeed. Madera Water Works v. Madera, 
228 U.S. 454, 33 S. Ct. 571, 57 L. Ed. 915, 1913 
U.S. LEXIS 2385 (1913). 

Requiring a water company to sell its prop- 
erty at an inadequate price, or having its value 
impaired by the construction of a competing 
municipal plant, does not take the property 
without due process of law contrary to U.S. 
Const. amend. 14. City of Denver v. New York 
Trust Co., 229 U.S. 123, 33S. Ct. 657, 57 L. Ed. 
1101, 1913 U.S. LEXIS 2428 (1913). 

Laws abating smoke nuisance in portions of 
city may be a valid exercise of the police power. 
Northwestern Laundry v. City of Des Moines, 
239 U.S. 486, 36 S. Ct. 206, 60 L. Ed. 396, 1916 
U.S. LEXIS 1921 (1916). 

Municipal ordinance regulating private de- 
tectives, both nonresident and domestic, is 
valid. Lehon v. City of Atlanta, 242 U.S. 53, 37 
S. Ct. 70, 61 L. Ed. 145, 1916 U.S. LEXIS 1528 
(1916). 

The establishment of a competing street rail- 
way by municipality does not amount to the 
taking of the property of a private street rail- 
way company without just compensation. 
United Railroads of San Francisco v. City & 
County of S.F., 249 U.S. 517, 39S. Ct. 361, 63 L. 
Ed. 739, 1919 U.S. LEXIS 2069 (1919). 

U.S. Const. amend. 14 does not restrain 
power of states over rights and property of its 
own municipal corporations. City of Trenton v. 
New Jersey, 262 U.S. 182, 43 S. Ct. 534, 67 L. 
Ed. 937, 1923 U.S. LEXIS 2630, 29 A.L.R. 1471 
(1923). 

Ordinance imposing license on solicitors with 
expressed purpose of preventing frauds held to 
be unconstitutional interference with inter- 
state commerce. Real Silk Hosiery Mills, Inc. v. 
City of Portland, 268 U.S. 325, 45 S. Ct. 525, 69 
L. Ed. 982, 1925 U.S. LEXIS 571 (1925). 

Ordinance declaring particular company’s 
business a nuisance was held unconstitutional. 
Oklahoma City v. Dolese, 48 F.2d 734, 1931 
U.S. App. LEXIS 4287 (10th Cir. 1931). 

Injunction abating nuisance as against own- 
ers of premises without process on them vio- 
lates due process. United States v. Nearman, 51 
F.2d 311, 1931 U.S. Dist. LEXIS 1497 (D. Mont. 
1931). 

An ordinance fairly and reasonably imposed 
by proper authority for the regulation of a 
lawful business is not a violation of due process. 
Miller v. City of Memphis, 181 Tenn. 15, 178 
S.W.2d 382, 1944 Tenn. LEXIS 340, 151 A.L.R. 
1172 (1944). 
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Placing property within the corporate limits 
of a given town or city where it will be subjected 
to the additional burdens of municipal taxation 
and supervision is not the taking of the prop- 
erty since the ownership is in no degree 
changed and the increased burden is presumed 
to be equaled by the increased advantages. 
State ex rel. Balsinger v. Madisonville, 222 
Tenn. 272, 435 S.W.2d 803, 1968 Tenn. LEXIS 
431 (1968). 

Municipalities may be sued directly for vio- 
lations of U.S. Const. amend. 14, through 28 
U.S.C. § 13831. Wiley v. Memphis Police Dep't, 
548 F.2d 1247, 1977 U.S. App. LEXIS 10104 
(6th Cir. Tenn. 1977), cert. denied, 434 US. 
822, 98 S. Ct. 65, 54 L. Ed. 2d 78, 1977 US. 
LEXIS 2819 (1977), cert. denied, Wiley v. Mem- 
phis Police Dep’t, 434 U.S. 822, 98 S. Ct. 65, 54 
L. Ed. 2d 78, 1977 U.S. LEXIS 2819 (1977). 

The tort doctrine of respondeat superior does 
not apply to actions brought against a munici- 
pal corporation directly under the U.S. Const. 
amend. 14 and the general federal question 
statute (28 U.S.C. § 1331). Jones v. Memphis, 
586 F.2d 622, 1978 U.S. App. LEXIS 8927 (6th 
Cir. 1978), cert. denied, 440 U.S. 914, 99S. Ct. 
1230, 59 L. Ed. 2d 464, 1979 U.S. LEXIS 789 
(1979), cert. denied, Jones v. Memphis, 440 U.S. 
914, 99S. Ct. 1230, 59 L. Ed. 2d 464, 1979 US. 
LEXIS 789 (1979). 

Argument that a county was liable for al- 
leged unconstitutional acts of its employees 
merely because of the employee-employer rela- 
tionship was an unacceptable theory upon 
which to base municipal liability for constitu- 
tional violations. Sands v. Union County, 455 F. 
Supp. 738, 1978 U.S. Dist. LEXIS 17596 (E.D. 
Tenn. 1978). 

City held public areas in trust for the use of 
the public, and their use for communicating 
thoughts between and among citizens was a 
part of the privileges, immunities, rights and 
liberties of all citizens of the United States. 
Smith v. City of Manchester, 460 F. Supp. 30, 
1978 U.S. Dist. LEXIS 19069 (E.D. Tenn. 1978). 

Landlords had a substantive “property” in- 
terest under Tennessee law in any action of a 
municipal power board in denying them further 
electrical power service to their building, and 
such denial was subject to procedural con- 
straints under the due process clause. Jackson 
v. Davis, 530 F. Supp. 2, 1981 U.S. Dist. LEXIS 
16547 (E.D. Tenn. 1981), affd without opinion, 
667 F.2d 1026, 1981 U.S. App. LEXIS 16663 
(6th Cir. Tenn. 1981), affd, Jackson v. Davis, 
667 F.2d 1026, 1981 U.S. App. LEXIS 16663 
(6th Cir. Tenn. 1981). 

Local government entities such as munici- 
palities and school boards are liable for civil 
rights violations if those violations result from 
the implementation of their official policy or are 
due to a governmental “custom.” Municipal 
liability can be found for constitutional depri- 
vations due to governmental “custom” even 
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though that custom has not received formal 
approval through the government’s official de- 
cision-making channels. Frost v. Hawkins 
County Bd. of Educ., 851 F.2d 822, 1988 USS. 
App. LEXIS 9389 (6th Cir. 1988), cert. denied, 
488 U.S. 981, 109 S. Ct. 529, 102 L. Ed. 2d 561, 
1988 U.S. LEXIS 5435 (1988), cert. denied, 
Frost v. Hawkins County Bd. of Educ., 488 U.S. 
981, 109 S. Ct. 529, 102 L. Ed. 2d 561, 1988 
U.S. LEXIS 5435 (1988). 

Landlords had a substantive “property” in- 
terest under Tennessee law in any action of a 
municipal power board in denying them further 
electrical power service to their building, and 
such denial was subject to procedural con- 
straints under the due process clause. Jackson 
v. Davis, 530 F. Supp. 2, 1981 U.S. Dist. LEXIS 
16547 (E.D. Tenn. 1981), affd without opinion, 
667 F.2d 1026, 1981 U.S. App. LEXIS 16663 
(6th Cir. Tenn. 1981), aff'd, Jackson v. Davis, 
667 F.2d 1026, 1981 U.S. App. LEXIS 16663 
(6th Cir. Tenn. 1981). 

A municipality can not be held liable for an 
injury caused by its agents or employees based 
on a theory of respondeat superior; a munici- 
pality may only be liable for a constitutional 
tort where the action occurred pursuant to an 
official municipal policy and the municipal 
policy must be the moving force behind the 
constitutional violation. Weaver v. Tipton 
County, 41 F. Supp. 2d 779, 1999 U.S. Dist. 
LEXIS 2610 (W.D. Tenn. 1999). 


134. Negligence. 

Statute modifying common law rule of con- 
tributory negligence is not unconstitutional. 
Missouri Pac. Ry. v. Castle, 224 U.S. 541, 32 S. 
Ct. 606, 56 L. Ed. 875, 1912 U.S. LEXIS 2322 
(1912). 

Statute making the happening of an accident 
a prima facie presumption of negligence was 
held constitutional even retroactively applied. 
Easterling Lumber Co. v. Pierce, 235 U.S. 380, 
35 S. Ct. 133, 59 L. Ed. 279, 1914 U.S. LEXIS 
980 (1914). 

A state may, consistently with due process of 
law, abolish the defense of contributory negli- 
gence. Chicago, R.I. & Pac. Ry. v. Cole, 251 U.S. 
54, 40S. Ct. 68, 64 L. Ed. 133, 1919 U.S. LEXIS 
1850 (1919). 

A provision in a state constitution that “the 
defense of contributory negligence or of as- 
sumption of risk shall in all cases whatsoever 
be a question of fact and shall at all times be 
left to the jury” does not contravene U.S. Const. 
amend. 14. Chicago, R.I. & Pac. Ry. v. Cole, 251 
U.S. 54, 40 S. Ct. 68, 64 L. Ed. 133, 1919 U.S. 
LEXIS 1850 (1919). 

A state, without violating the due process 
clause of U.S. Const. amend. 14, may require 
that the questions of contributory negligence 
and assumption of risk, shall in all cases, be left 
to the determination of the jury. Herron v. 
Southern Pac. Co., 283 U.S. 91, 51S. Ct. 383, 75 
L. Ed. 857, 1931 U.S. LEXIS 129 (1931). 
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135. Occupations. 

That persons engaged in the same line of 
business are classified, and different provisions 
are applied to each class, does not deprive any 
of them of the equal protection of the laws. St. 
John v. New York, 201 U.S. 633, 26 S. Ct. 554, 
50 L. Ed. 896, 1906 U.S. LEXIS 1759, 5 Ann. 
Cas. 909 (1906). 

A state law requiring that goods received in 
or discharged from public warehouses shall be 
weighed by public weighers, and no one else 
shall issue certificates of, or make charges for, 
weighing, in cities having public weighers, is 
not an unreasonable or arbitrary exercise of 
power. Merchants Exch. v. Missouri ex rel. 
Barker, 248 U.S. 365, 39 S. Ct. 114, 63 L. Ed. 
300, 1919 U.S. LEXIS 2322 (1919). 

A statute limiting fees which private employ- 
ment agencies might charge is declared uncon- 
stitutional. Karr v. Baldwin, 57 F.2d 252, 1932 
U.S. Dist. LEXIS 1107 (N.D. Tex. 1932). 

Statute prohibiting contracts, policies or cer- 
tificates offering funeral merchandise, ex- 
penses or services at reduced rates upon death 
was not violative of U.S. Const. amend. 14. 
State ex rel. Long v. Mynatt, 207 Tenn. 319, 339 
S.W.2d 26, 1960 Tenn. LEXIS 461 (1960). 

It was not arbitrary or unreasonable to place 
the business of termite extermination into a 
single class separate and apart from other pest 
control businesses for the purpose of regula- 
tion. Estrin v. Moss, 221 Tenn. 657, 430 S.W.2d 
345, 1968 Tenn. LEXIS 493 (1968), appeal 
dismissed, Estrin v. Moss, 393 U.S. 318, 89 S. 
Ct. 554, 21 L. Ed. 2d 513, 1969 U.S. LEXIS 
2862 (1969). 

The right to engage in a lawful business 
without unnecessary restraints is protected by 
the equal protection clause. Niswonger v. 
American Aviation, Inc., 424 F. Supp. 1080, 
1976 U.S. Dist. LEXIS 16844 (E.D. Tenn. 1976). 

Regulation and licensure of professional bail 
bondsmen by state do not convert their conduct 
into that of the state for purposes of U.S. Const. 
amend. 14. Lemmons v. Tranbraw, 425 F. Supp. 
496, 1976 U.S. Dist. LEXIS 12166 (E.D. Tenn. 
1976). 

An architect’s due process interest in a pro- 
fessional license was not violated when that 
architect was prosecuted before the state disci- 
plinary board by an attorney who also advised 
that board on unrelated matters. Martin v. 
Sizemore, 78 S.W.3d 249, 2001 Tenn. App. 
LEXIS 616 (Tenn. Ct. App. 2001). 


136. —Doctors. 

States may regulate the practice of medicine, 
and may confer upon tribunals other than 
courts the power to determine legal questions. 
Reetz v. Michigan, 188 U.S. 505, 23 S. Ct. 390, 
47 L. Ed. 5638, 1903 U.S. LEXIS 1293 (1903). 

Medicine, license to practice, when statute 
requiring, not a denial of equal protection of the 
laws. Watson v. Maryland, 218 U.S. 173, 30 S. 
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Ct. 644, 54 L. Ed. 987, 1910 U.S. LEXIS 2014 
(1910). 

Right of physician to practice is a property 
right of which he cannot be arbitrarily de- 
prived. Butcher v. Maybury, 8 F.2d 155, 1925 
U.S. Dist. LEXIS 1585 (W.D. Wash. 1925). 

Rule of city hospital, located on land leased 
from the regents of the state university, exclud- 
ing osteopathic physicians from practicing in 
the hospital and denying admission to patients 
who wish to be treated by osteopaths, held not 
invalid. Hayman v. City of Galveston, 273 U.S. 
414, 47)\S..Cts(363, 71 Li: Ed, :714,; 1927 U.S, 
LEXIS 706 (1927). 


137. —Lawyers. 

States may provide who may practice law in 
their courts. Bradwell v. Illinois, 83 U.S. 130, 21 
L. Ed. 442, 1872 U.S. LEXIS 1140 (1873). 

Right to admission to practice law not right 
protected by U.S. Const. amend. 14. Bradwell v. 
Illinois, 83 U.S. 130, 21 L. Ed. 442, 1872 U.S. 
LEXIS 1140 (1873). 

A statute which authorizes the taxation of an 
attorney’s fee against a certain class of corpo- 
rations, when such a fee is not chargeable 
against other corporations or persons under 
like circumstances, is a denial of the equal 
protection of the laws. Gulf, Colo. & S.F. Ry. v. 
Ellis, 165 U.S. 150, 17S. Ct. 255, 41 L. Ed. 666, 
1897 U.S. LEXIS 1957 (1897); Atchison, T. & 
S.F.R.R. v. Matthews, 174 U.S. 96, 19S. Ct. 609, 
43 L. Ed. 909, 1899 U.S. LEXIS 1486 (1899). 

Disbarment proceedings do not violate U.S. 
Const. amend. 14. Philbrook v. Newman, 85 F. 
139, 1898 U.S. App. LEXIS 2880 (N.D. Cal. 
1898), dismissed, 22 S. Ct. 930, 46 L. Ed. 1262 
(U.S. 1901). 

Statutes providing for the taxation of a fee for 
the attorney of the plaintiff against the defen- 
dant when judgment is obtained in a certain 
class of cases are not in conflict with the equal- 
ity clause of U.S. Const. amend. 14. Farmers’ & 
Merchants’ Ins. Co. v. Dobney, 189 U.S. 301, 23 
S. Ct. 565, 47 L. Ed. 821, 1903 U.S. LEXIS 1352 
(1903). 

State statutes allowing attorneys fees in 
suits to collect claims against insurance compa- 
nies do not deny the equal protection of the 
laws. Manhattan Life Ins. Co. v. Cohen, 234 
U.S. 123, 34S. Ct. 874, 58 L. Ed. 1245, 1914 
U.S. LEXIS 1134 (1914). 

Attorney’s fees in mandamus proceedings 
held not unconstitutional. Missouri Pac. Ry. v. 
Larabee, 234 U.S. 459, 34 S. Ct. 979, 58 L. Ed. 
1398, 1914 U.S. LEXIS 1101 (1914). 

An act of congress limiting the amount of 
attorneys’ fees recoverable for the collection of 
Civil War claims was held unconstitutional 
when applied to attorneys who had previously 
performed their services and secured the allow- 
ance of claims. Moyers v. City of Memphis, 135 
Tenn. 263, 186 S.W. 105, 1916 Tenn. LEXIS 26 
(1916). 
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Damages and attorney's fees for vexatious 
refusal to pay insurance claim. Hartford Life 
Ins. Co. v. Blincoe, 255 U.S. 129, 41 S. Ct. 276, 
65 L. Ed. 549, 1921 U.S. LEXIS 1804 (1921). 

Right to practice law is not a privilege or 
immunity under U.S. Const. amend. 14. Keeley 
v. Evans, 271 F. 520, 1921 U.S. Dist. LEXIS 
1432 (D. Or. 1921), appeal dismissed, 257 U.S. 
667, 42 S. Ct. 184, 66 L. Ed. 426, 1922 US. 
LEXIS 2876 (1922), appeal dismissed, Keeley v. 
Evans, 257 U.S. 667, 42 S. Ct. 184, 66 L. Ed. 
426, 1922 U.S. LEXIS 2876 (1922). 

Statute allowing attorney’s fees in suits 
against carriers is unconstitutional if unrea- 
sonable. Chicago & N.W. Ry. v. Nye Schneider 
Fowler Co., 260 U.S. 35, 43 S. Ct. 55, 67 L. Ed. 
115, 1922 U.S. LEXIS 2338 (1922). 

Attorney had no constitutional right to trial 
by jury in disbarment proceeding. Memphis & 
Shelby County Bar Asso. v. Vick, 40 Tenn. App. 
206, 290 S.W.2d 871, 1955 Tenn. App. LEXIS 
104 (Tenn. Ct. App. 1955), cert. denied, 352 U.S. 
975, 77S. Ct. 372, 1 L. Ed. 2d 328,,.1957 U:S. 
LEXIS 1542 (1957), rehearing denied, 353 U.S. 
918, 77 S. Ct. 670, 1 L. Ed. 2d 670, 1957 U.S. 
LEXIS 1202 (1957), rehearing denied, 354 U.S. 
944, 77S. Ct. 1408, 1 L. Ed. 2d 1542, 1957 U.S. 
LEXIS 653 (1957), cert. denied, Vick v. Mem- 
phis & Shelby County Bar Asso., 352 U.S. 975, 
7758. Ct. 372, 1 L. Ed. 2d 328, 1957 U.S. LEXIS 
1542 (1957), reh’g denied, 353 U.S. 918, 77 S. 
Ct. 670, 1 L. Ed. 2d 670, 1957 U.S. LEXIS 1202 
(1957). 


138. Offices and Officers. 

An act reorganizing the administration of the 
state government is not unconstitutional as 
depriving certain officers of their property 
rights because it legislated them out of office, 
when necessary to put in effect the new scheme 
of government, the change made being real and 
not colorable for the purpose of removing cer- 
tain officials and putting others in their places. 
House v. Creveling, 147 Tenn. 589, 250 S.W. 
357, 1922 Tenn. LEXIS 66 (1922). 

Police officers may be made to serve subject 
to trial by the civil service and pension board 
without violating the due process clause. City of 
Nashville v. Martin, 156 Tenn. 448, 3 S.W.2d 
164, 1927 Tenn. LEXIS 138 (1927). 

Action of state board of elections in removing 
election commissioners from office, without 
charges stating specific causes, and without 
trial, is a denial of due process of law and is 
void. McKee v. Board of Elections, 173 Tenn. 
276, 116 S.W.2d 1033, 1987 Tenn. LEXIS 27 
(1937), reh’g denied, McKee v. Board of Elec- 
tions, 173 Tenn. 276, 117 S.W.2d 755 (1938). 

Illegal appointment of deputy by sheriff did 
not constitute violation of U.S. Const. amend. 
14. International Union of Mine, Mill & 
Smelter Workers v. Tennessee Copper Co., 31 F. 
Supp. 1015, 1940 U.S. Dist. LEXIS 3529 (E.D. 
Tenn. 1940). 
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Five year residency requirement imposed for 
judges by Tenn. Const. art. VI, § 4 was not 
unconstitutional as infringing on right of inter- 
state travel under U.S. Const. amend. 14. 
Hatcher v. Bell, 521 S.W.2d 799, 1974 Tenn. 
LEXIS 427 (Tenn. 1974). 

Legislation imposing bona fide residential 
requirements for governmental personnel will 
not be held to be unconstitutionally discrimina- 
tory if there is a rational basis for the legisla- 
tion. City of Memphis v. International Bhd. of 
Elec. Workers Union, Local 1288, 545 S.W.2d 
98, 1976 Tenn. LEXIS 617 (Tenn. 1976). 

A city charter provision which required resi- 
dence within the surrounding county for city 
employees was rationally based since it insured 
proximity to the employees’ worksite in case of 
emergency, the city reaped benefits for local 
expenditure of county residents’ salaries, and 
pride in one’s place of employment by the 
county residents would further the city’s 
progress. City of Memphis v. International Bhd. 
of Elec. Workers Union, Local 1288, 545 S.W.2d 
98, 1976 Tenn. LEXIS 617 (Tenn. 1976). 

A nontenured public employee did not enjoy 
such a protected property interest in his con- 
tinued employment as to entitle him to protec- 
tion under U.S. Const. amend. 14. Parham v. 
Hardaway, 555 F.2d 139, 1977 U.S. App. LEXIS 
13401 (6th Cir. Tenn. 1977). 

Tenn. Const. art. I, § 9, which makes minis- 
ters of religion ineligible for seats in the legis- 
lature, violates first amendment rights made 
applicable to the states by U.S Const. amend. 
14. McDaniel v. Paty, 435 U.S. 618, 98 S. Ct. 
1322, 55 L. Ed. 2d 593, 1978 U.S. LEXIS 81 
(1978). 

If a state law or action makes a classification 
that infringes on the right to seek and hold 
public office, the laws must be closely scruti- 
nized and found reasonably necessary to the 
accomplishment of legitimate state objectives 
in order to pass constitutional muster. Paty v. 
McDaniel, 547 S.W.2d 897, 1977 Tenn. LEXIS 
568 (Tenn. 1977), rev'd, 435 U.S. 618, 98 S. Ct. 
1322, 55. L. Ed. 2d 593, 1978 U.S. LEXIS 81 
(1978), rev'd on other grounds, McDaniel v. 
Paty, 435 U.S. 618, 98 S. Ct. 1822, 55 L. Ed. 2d 
593, 1978 U.S. LEXIS 81 (1978). 

Former provisions restricting compensation 
of general sessions judges who also practiced 
law did not deny judge due process or equal 
protection where the act was passed prior to his 
entry into office, and he voluntarily accepted 
his office and entered the employ of the county 
on terms prescribed by the existing law, nor 
was the judge deprived of any equal protection 
or due process merely because the pay and/or 
privileges of judges of counties of a different 
class were made different by statute. Barry v. 
Wilson County, 610 S.W.2d 441, 1980 Tenn. 
App. LEXIS 393 (Tenn. Ct. App. 1980). 

Nontenured directors whose jobs were termi- 
nated due to reorganization were not denied 
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due process and grievance procedures were not 
inadequate because directors, being nonten- 
ured, did not enjoy such a property interest in 
their continued employment as to entitle them 
to protection under U.S. Const. amend. 14; 
here, the only due process the directors had was 
that which the state gave them under grievance 
and administrative procedure rules, which al- 
lowed appeals, hearings and the calling of wit- 
nesses, which procedures were followed or ex- 
ceeded. Robertson v. McElrath, 661 S.W.2d 88, 
1983 Tenn. App. LEXIS 644 (Tenn. Ct. App. 
1983). 

The 1985 amendment of T.C.A. § 8-21-1001 
which increased the fees to be collected by 
county registers for their services in all coun- 
ties except the five most populous counties of 
the state did not violate the equal protection 
clause of U.S. Const. amend. 14, § 1 or Tenn. 
Const. art. I, § 8 and art. XI, § 8. Bates v. 
Alexander, 749 S.W.2d 742, 1988 Tenn. LEXIS 
98 (Tenn. 1988). 


139. Oil and Gas. 

It is the power of states to regulate boring of 
wells and to prevent waste of gas. Ohio Oil Co. 
v. Indiana, 177 U.S. 190, 20S. Ct. 576, 44 L. Ed. 
729, 1900 U.S. LEXIS 1788 (1900). 

A municipal ordinance that forbids the stor- 
ing of petroleum or gasoline within 300 feet of 
any dwelling beyond certain small quantities is 
not taking property without due process of law. 
Pierce Oil Corp. v. Hope, 248 U.S. 498, 39 S. Ct. 
172, 63 L. Ed. 381, 1919 U.S. LEXIS 2266 
(1919). 

The limiting of permissible production of pe- 
troleum by order of the governor of a state, 
enforced by the state militia, at a time when the 
courts were functioning, does not constitute 
due process of law. Sterling v. Constantin, 287 
U.S. 378, 53S. Ct. 190, 77 L. Ed. 375, 1932 U.S. 
LEXIS 793 (1932). 

The right of owners of oil-producing property 
to the enjoyment and use of such property, 
subject to reasonable regulation by the state in 
the exercise of its power to prevent unnecessary 
loss, destruction, and waste, is protected by the 
due process clause. Sterling v. Constantin, 287 
U.S. 378, 53S. Ct. 190, 77 L. Ed. 375, 1932 U.S. 
LEXIS 793 (1932). 

A penal provision of a statute regulating the 
production of oil, and defining no definite 
course of conduct constituting waste, violates 
due process clause as being vague and indefi- 
nite. Champlin Ref. Co. v. Corporation Comm’n, 
286 U.S. 210, 52S. Ct. 559, 76 L. Ed. 1062, 1932 
U.S. LEXIS 797, 86 A.L.R. 403 (1932). 


140. Parental Rights. 

Provision of former § 36-1-111 [repealed] 
that would allow court to enter decree of adop- 
tion based on best interest of child, without 
prior judicial termination of father’s parental 
rights pursuant to law, is constitutionally in- 
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valid. Nale v. Robertson, 871 S.W.2d 674, 1994 
Tenn. LEXIS 36 (Tenn. 1994). 

In a contest between a parent and a nonpar- 
ent, a parent cannot be deprived of the custody 
of a child unless there has been a finding, after 
notice required by due process, of substantial 
harm to the child. Bond v. McKenzie, 896 
S.W.2d 546, 1995 Tenn. LEXIS 114 (Tenn. 
1995). ! 

Legislation allowing the disclosure of previ- 
ously confidential adoption records does not 
violate the familial right of privacy, right to 
reproductive privacy, and right to nondisclo- 
sure of personal matters under U.S. Const. 
amend. 14. Doe v. Sundquist, 943 F. Supp. 886, 
1996 U.S. Dist. LEXIS 19778 (M.D. Tenn. 
1996), aff'd, dismissed, 106 F.3d 702, 1997 FED 
App. 51P, 1997 U.S. App. LEXIS 2178 (6th Cir. 
1997). 

The state has a compelling interest that 
justifies establishing a procedure for resolving 
parentage disputes and for making this proce- 
dure available not only to the child and the 
child’s mother and her husband, but also to any 
man claiming to be the child’s biological father. 
State ex rel. Cihlar v. Crawford, 39 S.W.3d 172, 
2000 Tenn. App. LEXIS 566 (Tenn. Ct. App. 
Aug. 22, 2000). 

The parentage statutes, codified at T.C.A. 
§ 36-2-301 et seq., which provide a new remedy 
to biological fathers to establish paternity not- 
withstanding the marital status of the child’s 
mother, do not impermissibly interfere with 
familial privacy interests, or with the rights 
and interests of a husband of a woman whose 
child’s parentage is disputed; accordingly, these 
sections are constitutional on their face. State 
ex rel. Cihlar v. Crawford, 39 S.W.3d 172, 2000 
Tenn. App. LEXIS 566 (Tenn. Ct. App. Aug. 22, 
2000). 

In a termination of parental rights case, a 
father was deprived of his constitutional right 
to counsel where he did not waive his right to 
appointed counsel, the juvenile court deter- 
mined that the father was indigent and entitled 
to appointed counsel both at the inception of 
the termination proceedings and following the 
conclusion of the trial when his indigency was 
at issue on appeal, his counsel withdrew, and 
the court did not appoint a replacement. In re 
M.E., —8.W.3d —, 2004 Tenn. App. LEXIS 526 
(Tenn. Ct. App. Aug. 16, 2004). 

In a termination of parental rights case, the 
biological parents’ due process rights were not 
violated by the lack of notice of, inter alia, the 
statutory definition of abandonment, the crite- 
ria and procedures used for terminating paren- 
tal rights, and information regarding the neces- 
sity for the assistance of counsel because, 
although the parents received no notice, they 
were asserting that the foster parents, private 
individuals moving for termination, violated 
their due process rights by failing to provide 
them the notice; because there was no state 
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action, the claim failed. Baker v. He (In re 
A.M.H.), — S.W.3d —, 2005 Tenn. App. LEXIS 
736 (Tenn. Ct. App. Nov. 23, 2005), rev’d, In re 
the Adoption of A.M.H., 215 S.W.3d 793, 2007 
Tenn. LEXIS 13 (Tenn. Jan. 23, 2007). 

Court did not err by refusing to apply the 
“superior parental rights doctrine” to a moth- 
er’s petition to modify a child custody because 
witnesses testified that the mother indicated 
that she understood the order and the process, 
testimony showed that the parties intended for 
the order to transfer custody of the child from 
the mother to the foster parents, and it was to 
remain effective until such time as the mother 
sought to file a petition to modify custody to 
regain custody of the child, and the mother 
voluntarily consented to the entry of the order 
and waived a hearing on the custody issue; 
therefore, the court did not err in failing to 
apply the superior parental rights doctrine. 
Baker v. He (In re A.M.H.), — S.W.3d —, 2005 
Tenn. App. LEXIS 736 (Tenn. Ct. App. Nov. 23, 
2005), rev’d, In re the Adoption of A.M.H., 215 
S.W.3d 793, 2007 Tenn. LEXIS 13 (Tenn. Jan. 
23, 2007). 

Because of the constitutional dimension of 
the rights at stake in a termination of parental 
rights proceeding, as the record on appeal was 
not sufficient, the trial court’s termination of an 
unrepresented father’s parent rights was va- 
cated and the case was remanded for a new 
trial and, inter alia, preparation of an order 
meeting all the requirements of T.C.A. § 36-1- 
113(k), if the trial court found that the father 
was indigent, the court had to inform him that 
an attorney would be appointed for him, and 
the court had to appoint a guardian ad litem for 
the child unless the termination was uncon- 
tested. In re T.B.L., — S.W.3d —, 2006 Tenn. 
App. LEXIS 366 (Tenn. Ct. App. June 2, 2006). 

Where the juvenile court established that the 
mother failed to maintain stable housing and 
continued to abuse drugs, which rendered her 
unable to care for the children in a safe and 
stable manner, there was clear and convincing 
evidence supporting the decision to terminate 
her parental rights. The mother’s parental 
rights were not terminated in violation of her 
right to due process. State Dep’t of Children’s 
Servs. v. A.M.H., 198 S.W.3d 757, 2006 Tenn. 
App. LEXIS 156 (Tenn. Ct. App. 2006). 

Court erred in terminating a father’s paren- 
tal rights because the state failed to provide 
reasonable efforts at rehabilitation; the case 
manager conceded that no effort was made to 
communicate with the father in writing, and 
his third case manager admitted that she had 
only one face-to-face meeting with the father 
that occurred when he was incarcerated in the 
workhouse. On that occasion, the case manager 
admitted that she failed to provide the father 
with the written notice of the meeting that she 
had provided the mother earlier that same day 
and that she did not offer to make arrange- 
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ments to provide him services at that time. In 
re Tiffany B., — S.W.3d —, 2007 Tenn. App. 
LEXIS 102 (Tenn. Ct. App. Feb. 26, 2007), 
appeal denied, — S.W.3d —, 2007 Tenn. LEXIS 
379 (Tenn. Apr. 23, 2007), appeal denied, In re 
T. B., — S.W.3d —, 2007 Tenn. LEXIS 531 
(Tenn. May 29, 2007). 

Court erred in terminating a mother’s paren- 
tal rights because the state failed to provide 
reasonable efforts at rehabilitation; the case 
manager conceded that she never attempted to 
communicate with the mother in writing and 
that she never had any follow-up conversations 
with the mother about helping her obtain reha- 
bilitative services. In re Tiffany B., — S.W.3d 
—, 2007 Tenn. App. LEXIS 102 (Tenn. Ct. App. 
Feb. 26, 2007), appeal denied, — S.W.3d —, 
2007 Tenn. LEXIS 379 (Tenn. Apr. 23, 2007), 
appeal denied, In re T. B., — S.W.3d —, 2007 
Tenn. LEXIS 531 (Tenn. May 29, 2007). 


141. Penalties. 

A statute making a person who institutes a 
prosecution without probable cause, or mali- 
ciously, liable for the costs is not invalid under 
U.S. Const. amend. 14, § 1. Lowe v. Kansas, 
163 U.S. 81, 16S. Ct. 1031, 41 L. Ed. 78, 1896 
U.S. LEXIS 2247 (1896). 

The power of a state to prescribe penalties for 
the violation of its laws is limited only where 
they are so severe and oppressive as to be 
wholly disproportionate to the offense and ob- 
viously unreasonable. St. Louis, I. Mt. & S. Ry. 
v. Williams, 251 U.S. 63, 40 S. Ct. 71, 64 L. Ed. 
139, 1919 U.S. LEXIS 1852 (1919). 

It is beyond question that before a parent’s 
rights can be terminated, there must be a 
showing that the parent is unfit or that sub- 
stantial harm to the child will result if parental 
rights are not terminated. Tennessee Baptist 
Children’s Homes, Inc. v. Swanson (In re Swan- 
son), 2 S.W.3d 180, 1999 Tenn. LEXIS 475 
(Tenn. 1999). 

The definition found in § 36-1-102 of “will- 
fully failed to support” and “willfully failed to 
make reasonable payments toward such child’s 
support” is unconstitutional because it creates 
an irrebutable presumption that the failure to 
provide monetary support for the four months 
preceding the petition to terminate parental 
rights constitutes abandonment, irrespective of 
whether that failure was intentional. Tennes- 
see Baptist Children’s Homes, Inc. v. Swanson 
(In re Swanson), 2 S.W.3d 180, 1999 Tenn. 
LEXIS 475 (Tenn. 1999). 

One is not unconstitutionally deprived of 
liberty by being prohibited, under penalty, from 
becoming a member of a secret, oath bound 
association which has not filed a copy of its 
constitution, bylaws, rules, regulations, and 
oath of membership, and the roster of its mem- 
bership. New York ex rel. Bryant v. Zimmer- 
man, 278 U.S. 63, 49 S. Ct. 61, 73 L. Ed. 184, 
1928 U.S. LEXIS 294, 62 A.L.R. 785 (1928). 
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142. Picketing. 

Peaceful picketing cannot be permanently 
enjoined on the ground of disassociated facts of 
past violence, or trivial incidents committed in 
moments of animal exuberance, especially 
where there were no incidents of violence after 
a temporary injunction was issued. Rowe 
Transfer & Storage Co. v. International Broth- 
erhood, T., C., W. & H., 186 Tenn. 265, 209 
S.W.2d 35, 1948 Tenn. LEXIS 547 (1948). 

Peaceful picketing, either connected with or 
without a labor dispute is protected by freedom 
of speech guaranteed by U.S. Const. amend. 14. 
AFL v. Swing, 312 U.S. 321, 61S. Ct. 568, 85 L. 
Ed. 855, 1941 U.S. LEXIS 1218 (Feb. 10, 1941), 
rehearing denied, 312 U.S. 715, 61 S. Ct. 735, 
85 L. Ed. 1145, 1941 U.S. LEXIS 877 (1941); Ira 
A. Watson Co. v. Wilson, 187 Tenn. 402, 215 
S.W.2d 801, 1948 Tenn. LEXIS 445 (1948). 

Injunction which permitted peaceful picket- 
ing of plant, but limited the number of pickets 
and designated the areas wherein the picketing 
was to take place did not violate rights of 
appellants in freedom of speech. Nashville 
Corp. v. United Steelworkers, 187 Tenn. 444, 
215 S.W.2d 818, 1948 Tenn. LEXIS 450 (1948). 

Right of freedom of speech under U.S. Const. 
amends. 1 and 14 does not authorize a picket to 
come on the property of another, commit a 
trespass and while in the act of trespassing 
seek to persuade the public not to trade with 
the property owner and ordinance prohibiting 
interference with business could be constitu- 
tionally applied to such picket. Hood v. Stafford, 
213 Tenn. 684, 378 S.W.2d 766, 1964 Tenn. 
LEXIS 437 (1964). 

Fact that cafeteria may not have right to 
deny service to defendants on basis of race or to 
preclude peaceful picketing as right of freedom 
of speech would not preclude conviction of con- 
spiring to block entrance of cafeteria by defen- 
dants where evidence was to the effect that as 
result of an agreement defendants blocked en- 
trance to such cafeteria preventing persons 
from entering and leaving and indicated that 
they attempted to accomplish their purpose by 
unlawful means amounting to riotous conduct 
and by acts injurious to trade and commerce. 
McKinnie v. State, 214 Tenn. 195, 379 S.W.2d 
214, 1964 Tenn. LEXIS 464 (1964), rev'd, 
McKinnie v. Tennessee, 380 U.S. 449, 85 S. Ct. 
1101, 14 L. Ed. 2d 151, 1965 U.S. LEXIS 1487 
(1965). 


143. Pretrial Detainees. 

In evaluating whether conditions and restric- 
tions of pretrial detention violate U.S. Const. 
amend. 14, the standard of review is whether or 
not the conditions or restrictions amount to 
punishment of the detainee. Gilland v. Owens, 
718 F. Supp. 665, 1989 U.S. Dist. LEXIS 9750 
(W.D. Tenn. 1989); Carver v. Knox County, 753 
F. Supp. 1370, 1989 U.S. Dist. LEXIS 17263 
(E.D. Tenn. 1989), rev'd on other grounds sub 
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nom. Carver v. Knox County, 887 F.2d 1287, 
1989 U.S. App. LEXIS 15306 (6th Cir. 1989), 
rehearing denied, 887 F.2d 1287, 1989 U.S. 
App. LEXIS 19105 (6th Cir. 1989), rehearing 
denied, en banc, Carver v. Knox County, — F. 2d 
—, 1989 U.S. App. LEXIS 19812 (6th Cir. Dec. 
29, 1989), cert. denied, 495 U.S. 919, 110 S. Ct. 
1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 2234 
(1990), cert. denied, Knox County v. 
McWherter, 495 U.S. 919, 110 S. Ct. 1949, 109 
L. Ed. 2d 311, 1990 U.S. LEXIS 2234 (1990). 
A person charged with a crime may be de- 
tained in custody prior to trial to insure his 
availability for trial and, if convicted, for ser- 
vice of his sentence; however, punishment prior 
to a determination of guilt violates the pretrial 
detainee’s right to due process of law under 
U.S. Const. amend. 14. Carver v. Knox County, 
753 F. Supp. 1370, 1989 U.S. Dist. LEXIS 
17263 (E.D. Tenn. 1989), rev’d on other grounds 
sub nom. Carver v. Knox County, 887 F.2d 1287, 
1989 U.S. App. LEXIS 15306 (6th Cir. 1989), 
rehearing denied, 887 F.2d 1287, 1989 U.S. 
App. LEXIS 19105 (6th Cir. 1989), rehearing 
denied, en banc, Carver v. Knox County, — F. 2d 
—, 1989 U.S. App. LEXIS 19812 (6th Cir. Dec. 
29, 1989), cert. denied, 495 U.S. 919, 110 S. Ct. 
1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 2234 
(1990), cert. denied, Knox County v. 
McWherter, 495 U.S. 919, 110 S. Ct. 1949, 109 
L. Ed. 2d 311, 1990 U.S. LEXIS 2234 (1990). 
Pretrial detainees retain at least those con- 
stitutional rights that are enjoyed by convicted 
prisoners. Thus, conditions and practices in a 
given institution which would constitute imper- 
missible punishment of convicted prisoners un- 
der the less scrutinizing U.S. Const. amend. 8 
would likewise be unconstitutional as applied 
to pretrial detainees. Carver v. Knox County, 
753 F. Supp. 1370, 1989 U.S. Dist. LEXIS 
17263 (E.D. Tenn. 1989), rev’d on other grounds 
sub nom. Carver v. Knox County, 887 F.2d 1287, 
1989 U.S. App. LEXIS 15306 (6th Cir. 1989), 
rehearing denied, 887 F.2d 1287, 1989 U.S. 
App. LEXIS 19105 (6th Cir. 1989), rehearing 
denied, en banc, Carver v. Knox County, — F. 2d 
—, 1989 U.S. App. LEXIS 19812 (6th Cir. Dec. 
29, 1989), cert. denied, 495 U.S. 919, 110 S. Ct. 
1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 2234 
(1990), cert. denied, Knox County v. 
McWherter, 495 U.S. 919, 110 S. Ct. 1949, 109 
L. Ed. 2d 311, 1990 U.S. LEXIS 2234 (1990). 
Although the protections of U.S. Const. 
amend. 8 do not attach while a person is held as 
a pretrial detainee, the due process rights of 
such a detainee are at least as great as the 
eighth amendment protections available to a 
convicted prisoner and, since it may suffice for 
eighth amendment purposes that prison offi- 
cials were deliberately indifferent to the medi- 
cal needs of their prisoners, it follows that such 
deliberately indifferent conduct must also be 
enough to satisfy the fault requirement for due 
process claims based on the medical needs of 
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someone jailed while awaiting trial. Weaver v. 
Tipton County, 41 F. Supp. 2d 779, 1999 U.S. 
Dist. LEXIS 2610 (W.D. Tenn. 1999). 

Under due process of law, pretrial detainees 
may not be punished because they have not yet 
been judged guilty; therefore, jail officials vio- 
late the due process rights of pretrial detainees 
if they exhibit a deliberate indifference to the 
medical needs of the detainees that is tanta- 
mount to an intent to punish. Ellis v. Washing- 
ton County, 80 F. Supp. 2d 791, 1998 U.S. Dist. 
LEXIS 22834 (E.D. Tenn. 1998), affd, 198 F.3d 
225, 1999 FED App. 396P, 1999 U.S. App. 
LEXIS 30713 (6th Cir. Tenn. 1999). 


144. Political Rights. 

Constitution and statutes disqualifying vot- 
ers at primary were held invalid. West v. Bliley, 
33 F.2d 177, 1929 U.S. Dist. LEXIS 1273 (E.D. 
Va. 1929), affd, 42 F.2d 101, 1930 U.S. App. 
LEXIS 4217 (4th Cir. Va. 1930), affd, Bliley v. 
West, 42 F.2d 101, 1930 U.S. App. LEXIS 4217 
(4th Cir. Va. 1930). 

U.S. Const. amend. 14 protects the right to 
vote in a primary election. Joyner v. Browning, 
30 F. Supp. 512, 1939 U.S. Dist. LEXIS 2075 
(W.D. Tenn. 1939). 

Resolution of state convention of Democratic 
party, if act of state executive committee, which 
is a state agency, depriving negro of vote at 
primary elections, is unconstitutional. White v. 
County Democratic Executive Comm., 60 F.2d 
973, 1932 U.S. Dist. LEXIS 1392 (S.D. Tex. 
1932). 

Voters in primary elections are protected by 
this provision, and a law providing that the 
vote of each county should be counted as a unit 
of one vote for each hundred cast, and the total 
vote limited to one-eighth of one percent of the 
population, is a restraint upon voting rights 
which does not appear to be a reasonable pro- 
hibition of any pernicious activity, and the 
section is discriminatory and void. Gates v. 
Long, 172 Tenn. 471, 113 S.W.2d 388, 1937 
Tenn. LEXIS 94 (1937). 

Federal court could enjoin governor from 
transferring troops to particular locality on 
primary election day where obvious purpose of 
governor was to intimidate voters, since action 
of governor deprived voters of freedom in voting 
guaranteed by U.S. Const. amend. 14. Joyner v. 
Browning, 30 F. Supp. 512, 1939 U.S. Dist. 
LEXIS 2075 (W.D. Tenn. 1939). 

If discrimination is sufficiently shown, the 
right to relief under equal protection clause is 
not diminished by the fact that the discrimina- 
tion relates to political rights. Baker v. Carr, 
369 U.S. 186, 82 S. Ct. 691, 7 L. Ed. 2d 663, 
1962 U.S. LEXIS 1567 (1962). 

There should be a minimum of judicial intru- 
sion by federal courts into the governmental 
affairs of a state consistent with an effective 
enforcement of a citizen’s right to equal protec- 
tion of the law. Baker v. Carr, 206 F. Supp. 341, 
1962 U.S. Dist. LEXIS 3751 (M.D. Tenn. 1962). 
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Equal protection requires that in enactment 
of apportionment statutes gross disproportion 
of representation to voters be eliminated and 
that apportionment in at least one house be 
based fully and in good faith on numbers of 
qualified voters without regard to any other 
factors. Baker v. Carr, 206 F. Supp. 341, 1962 
U.S. Dist. LEXIS 3751 (M.D. Tenn. 1962). 

U.S. Const. amend. 14 does not preclude a 
state from enforcing a policy which would give a 
measure of protection and recognition to its less 
populous governmental units. Baker v. Carr, 
206 F. Supp. 341, 1962 U.S. Dist. LEXIS 3751 
(M.D. Tenn. 1962). 

State reapportionment plan allotting to those 
counties having two thirds the ratio of enumer- 
ated population a direct representative and 
extending this principle to floterial districts 
having two or more counties in one house of 
bicameral legislature cannot be characterized 
as per se irrational or arbitrary. Baker v. Carr, 
206 F. Supp. 341, 1962 U.S. Dist. LEXIS 3751 
(M.D. Tenn. 1962). 

Both the de facto doctrine and the doctrine of 
the avoidance of chaos and confusion apply to 
prevent the federal court from holding state 
statute authorizing death by electrocution for 
rape unconstitutional because of the alleged 
malapportionment of the legislature which 
passed it. Dawson v. Bomar, 322 F.2d 445, 1963 
U.S. App. LEXIS 4125 (6th Cir. 1963), cert. 
denied, 376 U.S. 933, 848. Ct. 705, 11 L. Ed. 2d 
653, 1964 U.S. LEXIS 1757 (1964), cert. denied, 
Dawson v. Bomar, 376 U.S. 933, 84 S. Ct. 705, 
11 L. Ed. 2d 653, 1964 U.S. LEXIS 1757 (1964). 

Acts of the legislature since 1901 have been 
those of at least a de facto body despite the 
malapportionment of the legislature and are 
valid as a de jure body as far as the state is 
concerned. State ex rel. Fralix v. Bomar, 214 
Tenn. 516, 381 S.W.2d 297, 1964 Tenn. LEXIS 
501 (Tenn. July 15, 1964). 

Where federal court in applying the one-man, 
one-vote rule to a quarterly county court, found 
it impossible to conform Tenn. Const. art. 6, 
§ 15 to the equal protection clause of U.S. 
Const. amend. 14, the state constitution must 
yield under the supremacy clause. Sudekum v. 
Hayes, 414 F.2d 41, 1969 U.S. App. LEXIS 
11627 (6th Cir. 1969). 

Where the district boundaries of the county 
quarterly court contain too great a discrepancy 
in population, mandamus was the proper 
method to compel the magistrates to perform 
their constitutional duty to reapportion the 
quarterly court on a one-man, one-vote basis. 
Bradley v. State, 222 Tenn. 535, 4388 S.W.2d 
738, 1969 Tenn. LEXIS 494 (1969). 

Approval by federal court of county appor- 
tionment plan, where federal court only ap- 
proved plan as it related to the federal consti- 
tution, was not determinative of the issue of 
whether the apportionment plan violated the 
Tennessee constitution, and therefore petition 
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to rehear based on the federal decision was 
denied. State ex rel. Peel v. Shelby County, 564 
S.W.2d 371, 1976 Tenn. App. LEXIS 251 (Tenn. 
Ct. App. 1976). 

The elimination of split precincts (precincts 
in which voters from two different legislative 
districts are required to vote at the same poll- 
ing place) is a valid reason for increasing popu- 
lation disparities among legislative districts, 
even where the resulting maximum percent 
variance is 12.15%, so long as no alternative 
creating less severe imbalances is available. 
Sullivan v. Crowell, 444 F. Supp. 606, 1978 U.S. 
Dist. LEXIS 19748 (W.D. Tenn. 1978). 

Although reasonable population variations in 
legislative districts are constitutional where 
they result from attempts to maintain existing 
political subdivision lines, such an attempt 
must be on a statewide basis, and the consoli- 
dation of districts to achieve county unification 
in only a few parts of the state did not amount 
to a rational state policy such as would justify 
population variations between districts. Sulli- 
van v. Crowell, 444 F. Supp. 606, 1978 U.S. 
Dist. LEXIS 19748 (W.D. Tenn. 1978). 

When a county board of education contracted 
with a city board of education for operation of a 
joint system, the “one man — one vote” prin- 
ciple was not violated where selection of school 
board members was other than by popular 
election. Hamblen County v. City of Morris- 
town, 584 S.W.2d 673, 1979 Tenn. App. LEXIS 
317 (Tenn. Ct. App. 1979). 

Government must be given an adequate op- 
portunity to adopt a proper redistricting plan 
before judicial intervention is proper; the court 
may intervene only if and when the govern- 
ment has failed in its attempts to redistrict 
within a 10-year period. French v. Boner, 771 F. 
Supp. 896, 1991 U.S. Dist. LEXIS 12938 (M.D. 
Tenn. 1991), affd in part without opinion and 
vacated in part without opinion, 940 F.2d 659, 
1991 U.S. App. LEXIS 24059 (6th Cir. Tenn. 
1991), affd in part, vacated in part, French v. 
Boner, 940 F.2d 659, 1991 U.S. App. LEXIS 
24059 (6th Cir. Tenn. 1991)(table), on remand- 
French v. Boner, 786 F. Supp. 1328, 1992 U.S. 
Dist. LEXIS 3585 (E.D. Tenn. 1992). 

Elections could be held, even with malappor- 
tioned districts, where the impending general 
elections were imminent and the election ma- 
chinery was already in progress, where the last 
apportionment was within the last 10 years, 
and where the city had a few more months, 
until the end of that 10 years, to adopt a new 
redistricting plan. French v. Boner, 771 F. Supp. 
896, 1991 U.S. Dist. LEXIS 12938 (M.D. Tenn. 
1991), affd in part without opinion and vacated 
in part without opinion, 940 F.2d 659, 1991 U.S. 
App. LEXIS 24059 (6th Cir. Tenn. 1991), affd in 
part, vacated in part, French v. Boner, 940 F.2d 
659, 1991 U.S. App. LEXIS 24059 (6th Cir. 
Tenn. 1991)(table), on remandFrench v. Boner, 
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786 F. Supp. 1328, 1992 U.S. Dist. LEXIS 3585 
(E.D. Tenn. 1992). 

Because no federal court has ever recognized 
a voter’s right to notice of a new apportionment 
plan 90 days before the candidate qualifying 
deadline, therefore, voter’s assertion that state 
official violated voter's due process rights 
failed. Crone v. Darnell, 176 F. Supp. 2d 814, 
2001 U.S. Dist. LEXIS 20939 (W.D. Tenn. 
2001). 


145. Prisoners. 

A transfer to administrative segregation en- 
titles inmates to the procedures set forth in 
Wolff v. McDonnell, 418 U.S. 539, 94 S. Ct. 
2963, 41 L.Ed. 2d 935, 1974 U.S. LEXIS 91, 71 
Ohio Op. 2d 336 (1974), where the transfer is in 
response to a determination of guilt of a specific 
infraction of the rules, but when the transfer is 
based on a determination, considering the in- 
mate’s entire record, that the transfer will 
further the purpose of protecting inmates and 
maintaining order, then the inmate is entitled 
only to notice which is specific enough to inform 
the inmate of the facts which triggered the 
charges and to enable the inmate to marshal 
evidence in his behalf, and in such cases the 
post-hearing written statement must state the 
reasons for the decision but need not state the 
evidence relied on. Bills v. Henderson, 631 F.2d 
1287, 1980 U.S. App. LEXIS 13550 (6th Cir. 
1980). 

Where statutes or prison policy statements 
have limited prison officials’ discretion by im- 
posing a specific prerequisite to the forfeiture of 
benefits or favorable living conditions enjoyed 
by a prisoner, an expectation or entitlement has 
been created which cannot be taken away with- 
out affording the prisoner certain due process 
rights; on the other hand, when prison officials 
have complete discretion in making a decision 
that will affect the inmate, no expectation or 
protected liberty interest has been created. 
Bills v. Henderson, 631 F.2d 1287, 1980 U.S. 
App. LEXIS 13550 (6th Cir. 1980). 

There is little support for the claim that 
prisoners have any liberty or property interests 
in prison jobs. McMath v. Alexander, 486 F. 
Supp. 156, 1980 U.S. Dist. LEXIS 10347 (M.D. 
Tenn. 1980). 

A prisoner’s due process rights were violated 
by failure to provide written statement of rea- 
sons for administrative segregation which was 
required by prison rules. Franklin v. Aycock, 
795 F.2d 1253, 1986 U.S. App. LEXIS 27177 
(6th Cir. 1986). 

The Tennessee prisoner reclassification sys- 
tem creates a protectible interest in an inmate’s 
security status for fourteenth amendment due 
process purposes. Beard v. Livesay, 798 F.2d 
874, 1986 U.S. App. LEXIS 27326 (6th Cir. 
1986). 

Inmates have a state-created liberty interest 
which entitles them to some degree of due 


CONSTITUTION OF THE UNITED STATES 


586 


process before being placed in administrative 
segregation. Raines v. Lack, 714 F. Supp. 889, 
1989 U.S. Dist. LEXIS 6500 (M.D. Tenn. 1989). 

Because policy guidelines vested complete 
discretionary authority in the warden to ap- 
point or reappoint inmate advisors, they did not 
serve to provide the prisoners with a constitu- 
tionally protected property interest. Newsom v. 
Norris, 888 F.2d 371, 1989 U.S. App. LEXIS 
15799 (6th Cir. 1989). 

The constitution does not create a property or 
liberty interest in prison employment. Such an 
interest must be created by state law by lan- 
guage of an unmistakably mandatory charac- 
ter. Newsom v. Norris, 888 F.2d 371, 1989 U.S. 
App. LEXIS 15799 (6th Cir. 1989). 

To prove a property interest under state law 
the prisoners must demonstrate that there is a 
mutually explicit understanding between 
prison officials and themselves. Existing prece- 
dent has recognized that “prison officials” policy 
statements and other promulgations” can cre- 
ate constitutionally protected interests in favor 
of prisoners. Newsom v. Norris, 888 F.2d 371, 
1989 U.S. App. LEXIS 15799 (6th Cir. 1989). 

In determining whether jail officials failed to 
protect inmates from violence and harm the 
deliberate indifference standard is applied. 
Gilland v. Owens, 718 F. Supp. 665, 1989 U.S. 
Dist. LEXIS 9750 (W.D. Tenn. 1989). 

While repeated interference with an inmate’s 
incoming mail can be a constitutional violation, 
mere negligence is not sufficient to constitute a 
capricious interference based upon personal 
prejudices. Jackson v. Norris, 748 F. Supp. 570, 
1990 U.S. Dist. LEXIS 14278 (M.D. Tenn. 
1990), affd without opinion, 928 F.2d 1132, 
1991 U.S. App. LEXIS 9927 (6th Cir. Tenn. 
1991), affd, Jackson v. Norris, 928 F.2d 1132, 
1991 U.S. App. LEXIS 9927 (6th Cir. Tenn. 
1991). 

Inmate’s estate’s claim under 42 U.S.C. 
§ 1983 arising from inmate’s murder by a fel- 
low inmate must be for redress of eighth 
amendment rights, not fourteenth amendment 
substantive due process rights. Walker v. Nor- 
ris, 917 F.2d 1449, 1990 U.S. App. LEXIS 19176 
(6th Cir. Tenn. 1990), rehearing denied, — F. 2d 
—, 1990 U.S. App. LEXIS 22991 (6th Cir. Dec. 
20, 1990). 

Inmates have the right, secured by U.S. 
Const. amends. 8 and 14, to be reasonably 
protected from the threat of violence and sexual 
assault, and inmates need not wait until they 
are actually injured by an assault in order to 
obtain relief from such conditions. Carver v. 
Knox County, 753 F. Supp. 1370, 1989 U.S. 
Dist. LEXIS 17263 (E.D. Tenn. 1989), rev’d on 
other grounds sub nom. Carver v. Knox County, 
887 F.2d 1287, 1989 U.S. App. LEXIS 15306 
(6th Cir. 1989), rehearing denied, 887 F.2d 
1287, 1989 U.S. App. LEXIS 19105 (6th Cir. 
1989), rehearing denied, en banc, Carver v. 
Knox County, — F. 2d —, 1989 U.S. App. LEXIS 
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19812 (6th Cir. Dec. 29, 1989), cert. denied, 495 
U.S. 919, 110 S. Ct. 1949, 109 L. Ed. 2d 311, 
1990 U.S. LEXIS 2234 (1990), cert. denied, 
Knox County v. McWherter, 495 U.S. 919, 110 
S. Ct. 1949, 109 L. Ed. 2d 311, 1990 U.S. LEXIS 
2234 (1990). 

The failure to regularly provide prisoners 
with clean bedding, towels, clothing and sani- 
tary mattresses, as well as toilet articles in- 
cluding soap, razors, combs, toothpaste, toilet 
paper, access to a mirror, and sanitary napkins 
for female prisoners, constitutes a denial of 
personal hygiene and sanitary living condi- 
tions. Carver v. Knox County, 753 F. Supp. 
1370, 1989 U.S. Dist. LEXIS 17263 (E.D. Tenn. 
1989), rev'd on other grounds sub nom. Carver 
v. Knox County, 887 F.2d 1287, 1989 U.S. App. 
LEXIS 15306 (6th Cir. 1989), rehearing denied, 
887 F.2d 1287, 1989 U.S. App. LEXIS 19105 
(6th Cir. 1989), rehearing denied, en banc, 
Carver v. Knox County, — F. 2d —, 1989 U.S. 
App. LEXIS 19812 (6th Cir. Dec. 29, 1989), cert. 
denied, 495 U.S. 919, 110 S. Ct. 1949, 109 L. 
Ed. 2d 311, 1990 U.S. LEXIS 2234 (1990), cert. 
denied, Knox County v. McWherter, 495 U.S. 
919, 110 S. Ct. 1949, 109 L. Ed. 2d 311, 1990 
U.S. LEXIS 2234 (1990). 

Because inmate visitation rights were man- 
datory and could not be removed without good 
cause under Tennessee prison regulations, they 
were liberty entitlements under U.S. Const. 
amend. 14. Threats to remove visitation rights, 
in retaliation for visitors’ refusal to submit to 
an illegal strip search, violated clearly estab- 
lished law, and the warden’s claim of qualified 
immunity did not bar an inmate’s action for 
this alleged constitutional deprivation. Long v. 
Norris, 929 F.2d 1111, 1991 U.S. App. LEXIS 
5406 (6th Cir. Tenn. 1991), rehearing denied, — 
F, 2d —, 1991 U.S. App. LEXIS 10418 (6th Cir. 
Apr. 29, 1991), cert. denied, 502 U.S. 863, 1125S. 
Ct. 187, 116 L. Ed. 2d 148, 1991 U.S. LEXIS 
4535 (1991), cert. denied, Jones v. Long, 502 
U.S. 863, 112 S. Ct. 187, 116 L. Ed. 2d 148, 1991 
U.S. LEXIS 4535 (1991). 

A prison visitor has the right to be free from 
a visual body cavity search in the absence of 
reasonable suspicion that he is carrying contra- 
band. Daugherty v. Campbell, 935 F.2d 780, 
1991 U.S. App. LEXIS 11776 (6th Cir. 1991), 
cert. denied, 502 U.S. 1060, 112 S. Ct. 939, 117 
L. Ed. 2d 110, 1992 U.S. LEXIS 460 (1992), 
cert. denied, Campbell v. Daugherty, 502 U.S. 
1060, 112 S. Ct. 939, 117 L. Ed. 2d 110, 1992 
U.S. LEXIS 460 (1992). 

Prison officials must assure that inmate ac- 
cess to the courts is “adequate, effective and 
meaningful.” Officials are permitted some dis- 
cretion in determining how the right will be 
administered. John L. v. Adams, 969 F.2d 228, 
1992 U.S. App. LEXIS 16208 (6th Cir. 1992), 
rehearing denied, — F. 2d —, 1992 U.S. App. 
LEXIS 23378 (6th Cir. Sept. 22, 1992). 
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States are required to provide affirmative 
assistance to incarcerated persons in the prepa- 
ration of legal papers in cases involving consti- 
tutional rights and other civil rights actions 
related to their incarceration, and in all other 
types of civil actions, states may not erect 
barriers that impede the right of access of 
incarcerated persons, but states need not pro- 
vide affirmative assistance to incarcerated per- 
sons on civil matters arising under state law. 
John L. v. Adams, 969 F.2d 228, 1992 U.S. App. 
LEXIS 16208 (6th Cir. 1992), rehearing denied, 
— F. 2d —, 1992 U.S. App. LEXIS 23378 (6th 
Cir. Sept. 22, 1992). 

Incarcerated juveniles have a right of access 
to the courts, and in order to make this right 
meaningful the state must provide the juve- 
niles with access to an attorney. John L. v. 
Adams, 969 F.2d 228, 1992 U.S. App. LEXIS 
16208 (6th Cir. 1992), rehearing denied, — F. 
2d —, 1992 U.S. App. LEXIS 23378 (6th Cir. 
Sept. 22, 1992). 

Inmates enjoy a narrow set of due process 
rights when prison authorities institute disci- 
plinary proceedings. El-Amin v. Tirey, 817 F. 
Supp. 694, 1993 U.S. Dist. LEXIS 7621 (W.D. 
Tenn. 1993), aff'd, — F.3d —, 1994 U.S. App. 
LEXIS 22118 (6th Cir. Tenn. Aug. 16, 1994); 
Chance v. Compton, 873 F. Supp. 82, 1994 U.S. 
Dist. LEXIS 19236 (W.D. Tenn. 1994); Brown v. 
Carpenter, 889 F. Supp. 1028, 1995 U.S. Dist. 
LEXIS 8112 (W.D. Tenn. 1995). 

Tennessee prison regulations have been in- 
terpreted to create a liberty interest in inmates 
not being confined to punitive or administrative 
segregation without due process protections; 
due process, therefore, requires that a Tennes- 
see prison inmate confined to punitive segrega- 
tion or deprived of sentence credits be provided 
a disciplinary hearing. El-Amin v. Tirey, 817 F. 
Supp. 694, 1993 U.S. Dist. LEXIS 7621 (W.D. 
Tenn. 1993), affd, — F.3d —, 1994 U.S. App. 
LEXIS 22118 (6th Cir. Tenn. Aug. 16, 1994). 

The motivation of prison officials in bringing 
disciplinary charges is irrelevant if the inmate 
has not been deprived of due process. El-Amin 
v. Tirey, 817 F. Supp. 694, 1993 U.S. Dist. 
LEXIS 7621 (W.D. Tenn. 1993), affd, — F.3d —, 
1994 U.S. App. LEXIS 22118 (6th Cir. Tenn. 
Aug. 16, 1994). 

A prison inmate cannot make out an equal 
protection violation merely by alleging that 
other inmates were treated differently; he 
would have to demonstrate that he was victim- 
ized because of some suspect classification, 
which is an essential element of an equal pro- 
tection claim. El-Amin v. Tirey, 817 F. Supp. 
694, 1993 U.S. Dist. LEXIS 7621 (W.D. Tenn. 
1993), affd, — F.3d —, 1994 U.S. App. LEXIS 
22118 (6th Cir. Tenn. Aug. 16, 1994). 

A prison disciplinary board whose discretion 
is circumscribed by regulations, follows those 
established procedures, and adheres to proce- 
dural requirements does not pose a hazard of 
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arbitrariness violative of due process. El-Amin 
v. Tirey, 817 F. Supp. 694, 1993 U.S. Dist. 
LEXIS 7621 (W.D. Tenn. 1993), aff'd, — F.3d —, 
1994 U.S. App. LEXIS 22118 (6th Cir. Tenn. 
Aug. 16, 1994). 

Prison disciplinary offense of “creating a dis- 
turbance” was not too vague to give inmate 
notice of forbidden conduct. El-Amin v. Tirey, 
817 F. Supp. 694, 1993 U.S. Dist. LEXIS 7621 
(W.D. Tenn. 1993), affd, — F.3d —, 1994 U.S. 
App. LEXIS 22118 (6th Cir. Tenn. Aug. 16, 
1994). 

Generally, due process prohibits excessively 
vague laws; when, however, courts analyze 
whether prison regulations comply with due 
process, the degree of specificity required is not 
the same as that required for those laws appli- 
cable to free citizens. El-Amin v. Tirey, 817 F. 
Supp. 694, 1993 U.S. Dist. LEXIS 7621 (W.D. 
Tenn. 1993), affd, — F.3d —, 1994 U.S. App. 
LEXIS 22118 (6th Cir. Tenn. Aug. 16, 1994). 

The law does not require that prison officials 
precisely define in advance every possible for- 
bidden action; the definition may await appli- 
cation to specific circumstances. If the applica- 
tion is fair, i.e., if the charge and conviction are 
not a mere arbitrary exercise of power, then the 
rule does not violate due process. El-Amin v. 
Tirey, 817 F. Supp. 694, 1993 U.S. Dist. LEXIS 
7621 (W.D. Tenn. 1993), affd, — F.3d —, 1994 
U.S. App. LEXIS 22118 (6th Cir. Tenn. Aug. 16, 
1994). 

Procedural due process protections apply 
when an inmate loses his liberty interest in 
confinement within the general population and 
is placed in punitive segregation as the result of 
a disciplinary conviction. Mujihadeen v. Bass, 
825 F. Supp. 823, 1993 U.S. Dist. LEXIS 14255 
(M.D. Tenn. 1993). 

Generally, as the magnitude or importance of 
a prisoners liberty interest declines, the 
amount of procedural due process protections 
afforded to the prisoner lessens. Mujihadeen v. 
Bass, 825 F. Supp. 823, 1993 U.S. Dist. LEXIS 
14255 (M.D. Tenn. 1993). 

Where the only punishment prisoner re- 
ceived as a result of being found guilty of a 
disciplinary charge was a written warning, this 
did not amount to being deprived of a protected 
liberty interest; without the deprivation of a 
liberty interest, prisoner was not entitled to 
procedural protections. Mujihadeen v. Bass, 
825 F. Supp. 823, 1993 U.S. Dist. LEXIS 14255 
(M.D. Tenn. 1993). 

Procedural due process does not attach to a 
prison event which does not by itself implicate 
due process, even though the event may later 
become a factor in a separate event to which 
due process protections apply. Mujihadeen v. 
Bass, 825 F. Supp. 823, 1993 U.S. Dist. LEXIS 
14255 (M.D. Tenn. 1993). 

There is no federal constitutional right to be 
held in a prison system’s general population, or 
in a particular part of a prison. Chance v. 
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Compton, 873 F. Supp. 82, 1994 U.S. Dist. 
LEXIS 19236 (W.D. Tenn. 1994). 

Due process requires that a state prison 
inmate who is confined to punitive segregation 
or deprived of sentence credits be provided a 
disciplinary hearing. Chance v. Compton, 873 F. 
Supp. 82, 1994 U.S. Dist. LEXIS 19236 (W.D. 
Tenn. 1994). 

Although state laws or regulations create any 
liberty interest that a Tennessee department of 
correction inmate enjoys in connection with 
confinement to disciplinary or administrative 
segregation, the scope of the procedural due 
process required before one may be deprived of 
a liberty interest is governed by federal consti- 
tutional law and not state law. Chance v. Comp- 
ton, 873 F. Supp. 82, 1994 U.S. Dist. LEXIS 
19236 (W.D. Tenn. 1994). 

A federal court’s review of the quantum of 
evidence supporting a prison disciplinary 
board’s decision is limited to determining 
whether some evidence supports the decision. 
Chance v. Compton, 873 F. Supp. 82, 1994 U.S. 
Dist. LEXIS 19236 (W.D. Tenn. 1994). 

A prisoner’s claims that the disciplinary pro- 
ceedings and conviction violated his due pro- 
cess rights lack an arguable basis either in law 
or in fact, and are therefore frivolous. Chance v. 
Compton, 873 F. Supp. 82, 1994 U.S. Dist. 
LEXIS 19236 (W.D. Tenn. 1994). 

Due process requires that a Tennessee prison 
inmate who is confined to punitive segregation 
or deprived of sentence credits be provided a 
disciplinary hearing in compliance with Wolff v. 
McDonnell, 418 U.S. 539, 94 S. Ct. 2963, 41 L. 
Ed. 2d 935, 1974 U.S. LEXIS 91, 71 Ohio Op. 2d 
336 (1974) and Superintendent v. Hill, 472 U.S. 
445, 105 S. Ct. 2768, 86 L. Ed. 2d 356, 1985 
U.S. LEXIS 109 (1985). Brown v. Carpenter, 
889 F. Supp. 1028, 1995 U.S. Dist. LEXIS 8112 
(W.D. Tenn. 1995). 

There was no abuse of a prisoner’s due pro- 
cess rights where he was charged with and 
convicted of disrespect in a disciplinary pro- 
ceeding for abusing the prison grievance sys- 
tem by bringing totally unfounded charges 
against prison officials. Brown v. Carpenter, 
889 F. Supp. 1028, 1995 U.S. Dist. LEXIS 8112 
(W.D. Tenn. 1995). 

There was no due process violation when 
disciplinary board found prisoner, who was in a 
car accident while on an eight-hour pass, guilty 
of driving under the influence of alcohol and 
transferred him from minimum security status 
to a medium security facility. Williams v. Bass, 
63 F.3d 483, 1995 FED App. 265P, 1995 U.S. 
App. LEXIS 24309 (6th Cir. 1995). 

Mere confinement to segregation, punitive or 
administrative, and mere transfer do not con- 
stitute atypical and significant hardships in 
relation to the ordinary incidents of prison life 
for an inmate, and thus cannot amount to a 
deprivation of a liberty interest. Since the in- 
mate did not allege atypical and significant 
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hardships, he had no due process claim. Ishaaq 
v. Compton, 900 F. Supp. 935, 1995 U.S. Dist. 
LEXIS 14833 (W.D. Tenn. 1995). 

Claims of retaliatory administrative action 
must be analyzed under principles of substan- 
tive due process; these claims must include a 
chronology of events from which retaliation 
may be plausibly inferred. Furthermore, the 
prison official’s conduct must transcend all 
bounds of reasonable conduct and shock the 
conscience. Ishaaq v. Compton, 900 F. Supp. 
935, 1995 U.S. Dist. LEXIS 14833 (W.D. Tenn. 
1995). 

Grievance procedures by themselves do not 
create any substantive liberty interest, even 
when phrased in mandatory language. Also, 
there is no constitutional right to an effective 
grievance procedure. Ishaaq v. Compton, 900 F. 
Supp. 935, 1995 U.S. Dist. LEXIS 14833 (W.D. 
Tenn. 1995). 

Removal by the state of satellite equipment 
donated for the use of death row inmates in 
state prison did not violate constitutional 
rights of the donors or inmates. Rawls v. Sun- 
dquist, 929 F. Supp. 284, 1996 U.S. Dist. LEXIS 
7592 (M.D. Tenn. 1996), affd without opinion, 
113 F.3d 1235, 1997 U.S. App. LEXIS 17553 
(6th Cir. Tenn. 1997). 

Prison inmate, forcibly administered drugs, 
failed to state a claim for violation of his due 
process rights under U.S. Const. amend. 14; 
where the inmate had been adjudicated incom- 
petent and incapable of giving informed con- 
sent to medical treatment, and a limited guard- 
ian was appointed for that very purpose. Holley 
v. Deal, 948 F. Supp. 711, 1996 U.S. Dist. LEXIS 
18165 (M.D. Tenn. 1996). 

To hold that a prison official is deliberately 
indifferent, the court must find that the official 
knows of and disregards an excessive risk to 
inmate health or safety; the official must both 
be aware of facts from which the inference 
could be drawn that a substantial risk of seri- 
ous harm exists and he must also draw the 
inference. Weaver v. Tipton County, 41 F. Supp. 
2d 779, 1999 U.S. Dist. LEXIS 2610 (W.D. Tenn. 
1999). 

A municipality cannot be held liable under a 
theory of respondeat superior for an injury 
caused to a pretrial detainee by its agents or 
employees; a municipality may only be liable 
for a constitutional tort where the action oc- 
curred pursuant to an official municipal policy 
and the municipal policy must be the moving 
force behind the constitutional violation. 
Weaver v. Tipton County, 41 F. Supp. 2d 779, 
1999 U.S. Dist. LEXIS 2610 (W.D. Tenn. 1999). 

Absent atypical and significant hardship, a 
change in the conditions of confinement simply 
does not inflict a cognizable injury that merits 
constitutional protection, regardless of the mo- 
tivation of the official when making the change. 
Rienholtz v. Campbell, 64 F. Supp. 2d 721, 1999 
U.S. Dist. LEXIS 10480 (W.D. Tenn. 1999). 
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Language in state laws or prison regulations 
no longer creates a liberty interest of the pris- 
oner protected by the due process clause; 
rather, when analyzing due process claims fed- 
eral courts look neither to state laws or regula- 
tions to ascertain whether they create a liberty 
interest in connection with a housing assign- 
ment, imposition of administrative or disciplin- 
ary segregation, reclassification, job assign- 
ment, or a prison transfer, nor to the subjective 
motives of prison officials for effecting such 
changes. Instead, the court focuses on the na- 
ture of the deprivation. Rienholtz v. Campbell, 
64 F. Supp. 2d 721, 1999 U.S. Dist. LEXIS 
10480 (W.D. Tenn. 1999). 

Prisoner had no liberty interest in assign- 
ment to a particular prison, to a particular 
prison job, or in freedom from segregation. 
Rienholtz v. Campbell, 64 F. Supp. 2d 721, 1999 
U.S. Dist. LEXIS 10480 (W.D. Tenn. 1999). 

Mandatory language in prison regulations 
does not create a liberty interest protected by 
the due process clause; therefore, any violation 
of prison procedural regulations in disciplining 
plaintiff did not violate plaintiffs due process 
rights. Drummer v. Luttrell, 75 F. Supp. 2d 796, 
1999 U.S. Dist. LEXIS 18189 (W.D. Tenn. 
1999), affd without opinion, 234 F.3d 1268, 
2000 U.S. App. LEXIS 35191 (6th Cir. Tenn. 
2000). 

There is no due process right to earn or 
receive sentence credits, nor is there a funda- 
mental right to parole or to release from a 
sentence of incarceration that has itself been 
lawfully imposed. Furthermore, there is no 
right to due process in connection with disci- 
plinary or classification decisions that have 
such an uncertain effect on a particular in- 
mate’s release. Drummer v. Luttrell, 75 F. 
Supp. 2d 796, 1999 U.S. Dist. LEXIS 18189 
(W.D. Tenn. 1999), affd without opinion, 234 
F.3d 1268, 2000 U.S. App. LEXIS 35191 (6th 
Cir. Tenn. 2000). 

Inmate’s discipline in segregated confine- 
ment does not present the type of atypical, 
significant deprivation in which a state might 
conceivably create a liberty interest. Evans v. 
Holm, 114 F. Supp. 2d 706, 2000 U.S. Dist. 
LEXIS 18849 (W.D. Tenn. 2000). 

A prisoner has no right to complain if the 
state decides to house the prisoner outside its 
borders, or even if the prisoner is actually 
transferred between various jurisdictions, each 
of which has convicted the prisoner; only when 
a prisoner is released for some time through no 
fault of the prisoner’s own has there ever even 
been a question raised about a possible due 
process violation. Evans v. Holm, 114 F. Supp. 
2d 706, 2000 U.S. Dist. LEXIS 18849 (W.D. 
Tenn. 2000). 

Plaintiff prisoner’s allegation that other in- 
mates stole plaintiffs property failed to state a 
claim against the prison officials because the 
prison’s negligence in allowing the theft is not a 
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“taking” for purposes of U.S. Const. amend. 14. 
Dellis v. Corr. Corp. of Am., 257 F.3d 508, 2001 
FED App. 228P, 2001 U.S. App. LEXIS 15965 
(6th Cir. 2001). 

Inmate’s due process was not violated where 
10-day segregation for possessing illegal sub- 
stances in his cell was not harsh and the 
inmate failed to show he had a liberty interest 
that required due process safeguards. Anglin v. 
Turner, — S.W.3d —, 2007 Tenn. App. LEXIS 
162 (Tenn. Ct. App. Mar. 28, 2007). 


146. —Retaliation Claims. 

General claims of retaliation are brought 
under the due process clause of U.S. Const. 
amend. 14. Herron v. Harrison, 203 F.3d 410, 
2000 FED App. 54P, 2000 U.S. App. LEXIS 
1959 (6th Cir. Tenn. 2000). 

To state a successful case of general retalia- 
tion, a prisoner must establish an egregious 
abuse of governmental power or behavior that 
shocks the conscience. Herron v. Harrison, 203 
F.3d 410, 2000 FED App. 54P, 2000 U.S. App. 
LEXIS 1959 (6th Cir. Tenn. 2000). 

Thirty days of punitive segregation did not 
affect a liberty interest to implicate the due 
process clause of U.S. Const. amend. 14; there- 
fore, the trial court properly dismissed the 
inmate’s petition for writ of certiorari. Gore v. 
Tenn. Dep’t of Corr., 1382 S.W.3d 369, 2003 
Tenn. App. LEXIS 713 (Tenn. Ct. App. 2003). 


147. Private Entities. 

It was not error for the trial court to grant 
summary judgment dismissing a former frater- 
nal organization’s member’s claim that his re- 
moval from office as secretary of the lodge 
constituted a violation of his due process rights 
because none of the actions of which he com- 
plained were “state actions” or actions taken 
under color of state law, and the record pre- 
sented no proof to that effect. Trotter v. Grand 
Lodge F. & A., — S.W.38d —, 2006 Tenn. App. 
LEXIS 155 (Tenn. Ct. App. Mar. 6, 2006). 


148. Professional Solicitors. 

Insofar as it prohibits telephone solicitations 
by professional solicitors, § 48-3-513(i) (re- 
pealed) is unconstitutional and in violation of 
U.S. Const. amends. 1 and 14, and Tenn. Const. 
art. I, §§ 8 and 19. WRG Enterprises, Inc. v. 
Crowell, 758 S.W.2d 214, 1988 Tenn. LEXIS 
176 (Tenn. 1988). 

A percentage-based regulation upon the fees 
to be collected by professional solicitors is an 
unconstitutional invasion upon the rights of 
charities and fund raisers alike. Section 48-3- 
513(k) (repealed) falls within the ambit of that 
prohibition, and violates U.S. Const. amends. 1 
and 14, and Tenn. Const. art. I, §§ 8 and 19. 
WRG Enterprises, Inc. v. Crowell, 758 S.W.2d 
214, 1988 Tenn. LEXIS 176 (Tenn. 1988). 


149. Punitive Damages. 
An excessive award of punitive damages can 
violate U.S. Const. amend. 14. In BMW of N. 
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Am. v. Gore, 517 U.S. 559, 134 L. Ed. 2d 809, 
116 S. Ct. 1589, 1996 U.S. LEXIS 3390 (1996), 
the Court set forth three factors to be consid- 
ered in reviewing an allegedly excessive jury 
award: (1) Courts are to examine “the degree of 
responsibility” of the conduct; (2) Courts should 
look at the “disparity between the harm or 
potential harm suffered by [the plaintiff] and 
his punitive damage award;” and (3) Reviewing 
courts must examine “the difference between 
[the punitive damages] and the civil penalties 
authorized or imposed in comparable cases.” 
Gregory v. Shelby County, 220 F.3d 433, 2000 
FED App. 0224P, 2000 FED App. 224P, 2000 
U.S. App. LEXIS 15913 (6th Cir. Tenn. 2000). 


150. Railroads. 

States may provide that railroad companies 
shall pay double value for animals killed at 
places where the road is not fenced. Missouri 
Pac. Ry. v. Humes, 115 U.S. 512,658. Ct. 110, 29 
L. Ed. 463, 1885 U.S. LEXIS 1863 (1885); 
Minneapolis & St. L. Ry. v. Beckwith, 129 U.S. 
26,95. Ct. 207, 32 L. Ed. 585, 1889 U.S. LEXIS 
1657 (1889). 

States may require railroad companies to 
fence their roads, and statutes so requiring do 
not deny the equal protection of the laws. 
Minneapolis & St. L. Ry. v. Emmons, 149 U.S. 
364, 13 S. Ct. 870, 37 L. Ed. 769, 1893 U.S. 
LEXIS 2310 (1893). 

State statutes regulating the crossing of 
highways by railroads, and providing for bear- 
ing the expense thereof by railroad companies, 
are not a denial of the equal protection of the 
laws. New York & New England R.R. v. Bristol, 
151 U.S. 556, 14S. Ct. 437, 38 L. Ed. 269, 1894 
U.S. LEXIS 2081 (1894). 

A statute that renders railroad companies 
liable for property destroyed by fire does not 
violate U.S. Const. amend. 14. St. Louis & S.F. 
Ry. v. Mathews, 165 U.S. 1, 17S. Ct. 248, 41 L. 
Ed. 611, 1897 U.S. LEXIS 1951 (1897). 

Where a street is opened across railroad 
tracks, the damages assessed in favor of the 
railroad company need not be fixed upon the 
same basis as the damages assessed in favor of 
landowners who are deprived of the entire 
possession and use of their lands taken for such 
street. Chicago, B. & Q.R.R. v. Chicago, 166 
U.S. 226, 17S. Ct. 581, 41 L. Ed. 979, 1897 U.S. 
LEXIS 2019 (1897). 

A resolution of a city council declaring the 
forfeiture of a railroad franchise, together with 
forcibly taking possession of the road without 
notice or hearing, constituted a deprivation of 
property without due process of law. Iron 
Mountain R. Co. v. Memphis, 96 F. 118, 1899 
U.S. App. LEXIS 2508 (6th Cir. 1899). 

Railroad companies cannot be required to 
construct switches at their own expense for the 
accommodation of shippers. Missouri Pac. Ry. v. 
Nebraska, 217 U.S. 196, 30S. Ct. 461, 54 L. Ed. 
727, 1910 U.S. LEXIS 1954 (1910). 
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Where a railroad company was required to 
elevate its tracks over a street, it was held not 
a deprivation of property without due process of 
law. Cincinnati, I. & W. Ry. v. City of Conners- 
ville, 218 U.S. 336, 31S. Ct. 93, 54 L. Ed. 1060, 
1910 U.S. LEXIS 2029 (1910). 

Order of railroad commission requiring inter- 
change of traffic in certain cities is valid. Grand 
Trunk Ry. v. Michigan R.R. Comm’n, 231 U.S. 
457, 34 S. Ct. 152, 58 L. Ed. 310, 1913 U.S. 
LEXIS 2541 (1913). 

A railway carrier is not deprived of its liberty 
of contract contrary to U.S. Const. amend. 14 
by an order of a state railroad commission, 
requiring it to accept without unloading and 
reloading into its own cars reshipments of coal 
in carload lots, when tendered in the cars of 
other railroad companies. Chicago, M. & St. P. 
Ry. v. lowa, 233 U.S. 334, 34 S. Ct. 592, 58 L. 
Ed. 988, 1914 U.S. LEXIS 1252 (1914). 

Requiring railway locomotives running on 
the main line to be equipped with electric 
headlights does not deprive carriers of their 
liberty of contract. Atlantic Coast Line R.R. v. 
Georgia, 234 U.S. 280, 34S. Ct. 829, 58 L. Ed. 
1312, 1914 U.S. LEXIS 1149 (1914). 

Full switching crew statute is constitutional. 
St. Louis, I. Mt. & S. Ry. v. Arkansas, 240 U.S. 
518, 36 S. Ct. 448, 60 L. Ed. 776, 1916 U.S. 
LEXIS 1478 (1916). 

A statute that requires railroad companies to 
destroy weeds that grow upon their lands is not 
a denial of the equal protection of the laws. 
Chicago, T.H. & S. R. Co. v. Anderson, 182 Ind. 
140, 105 N.E. 49, 1917A Am. Ann. Cas. 182, 
1914 Ind. LEXIS 108 (1914), affd, 242 U.S. 283, 
37 S. Ct. 124, 61 L. Ed. 302, 1916 U.S. LEXIS 
1499 (1916), aff'd, Chicago, T. H. & S. R. Co. v. 
Anderson, 242 U.S. 283, 37S. Ct. 124, 61 L. Ed. 
302, 1916 U.S. LEXIS 1499 (1916). 

A statute that requires railroad companies to 
construct bridges where public drains cross 
their rights-of-way does not violate the provi- 
sions of U.S. Const. amend. 14 prohibiting the 
taking of property without compensation. Lake 
Shore & M.S. Ry. v. Clough, 182 Ind. 178, 104 
N.E. 975, 105 N.E. 905, 1914 Ind. LEXIS 113 
(Ind. Apr. 21, 1914), aff'd, 242 U.S. 375, 37 S. 
Ct. 144, 61 L. Ed. 374, 1917 U.S. LEXIS 2199 
(1917), affd, Lake Shore & M. S. R. Co. v. 
Clough, 242 U.S. 375, 37S. Ct. 144, 61 L. Ed. 
374, 1917 U.S. LEXIS 2199 (1917). 

A railroad company may be compelled by a 
state public service commission to continue the 
furnishing of switch track service, where the 
same has been in existence for many years, 
even though such service is furnished at a loss. 
Western & Atl. R.R. v. Georgia Pub. Serv. 
Comm'n, 267 U.S. 493, 45 S. Ct. 409, 69 L. Ed. 
753, 1925 U.S. LEXIS 794 (1925), compare with 
Brownwood N. & S. Ry. v. Railroad Comm’n, 16 
F.2d 297, 1926 U.S. Dist. LEXIS 1586 (W.D. 
Tex. 1926). 
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An ordinance requiring a flagman at a dan- 
gerous crossing is not so arbitrary as to consti- 
tute denial of due process, although the rail- 
road had installed an electric signal which is 
generally used, is cheaper, and in some respects 
more efficient than a flagman. Nashville, C. & 
S. L. Railway v. White, 278 U.S. 456, 49 S. Ct. 
189, 73 L. Ed. 452, 1929 U.S. LEXIS 346 (1929). 

Statute placing burden of proof on railroad 
companies in actions for personal injuries and 
property damages is invalid. Western & Atl. 
R.R. v. Henderson, 279 U.S. 639, 49 S. Ct. 445, 
73 L. Ed. 884, 1929 U.S. LEXIS 63 (1929). 

A state statute creating a rebuttable pre- 
sumption that failure to give crossing signals 
was proximate cause of crossing accident does 
not deprive the railroad company or its engi- 
neer of equal protection of laws because pre- 
sumption applies only to railroads, nor does 
such statute violate the commerce clause of the 
constitution. Atlantic Coast Line R.R. v. Ford, 
287 U.S. 502, 53 S. Ct. 249, 77 L. Ed. 457, 1933 
U.S. LEXIS 5 (1933). 

Municipal ordinance requiring railroad to 
construct, operate and maintain automatic sig- 
nals and crossing gates at certain crossings did 
not violate, per se, due process and commerce 
clauses of the United States constitution. 
Southern Ry v. City of Knoxville, 223 Tenn. 90, 
442 S.W.2d 619, 1968 Tenn. LEXIS 504 (1968), 
cert. denied, 396 U.S. 1002, 90S. Ct. 551, 24 L. 
Ed. 2d 494, 1970 U.S. LEXIS 3286 (1970), cert. 
denied, Southern R. Co. v. Knoxville, 396 U.S. 
1002, 90 S. Ct. 551, 24 L. Ed. 2d 494, 1970 U.S. 
LEXIS 3286 (1970). 


151. —Employees. 

Statutes of a state providing that railroad 
companies shall be liable for injuries to employ- 
ees in consequence of negligence of their agents 
do not conflict with U.S. Const. amend. 14. 
Missouri Pac. Ry. v. Mackey, 127 U.S. 205, 8 S. 
Ct. 1161, 32 L. Ed. 107, 1888 U.S. LEXIS 1980 
(1888); Tullis v. Lake Erie & W.R.R., 175 U.S. 
348, 20 S. Ct. 186, 44 L. Ed. 192, 1899 U.S. 
LEXIS 1569 (1899). 

Statutes providing for the examination of 
railroad employees as to fitness, and requiring 
the companies to pay a fee for the examination, 
are valid. Nashville, C. & St. L. Ry. v. Alabama, 
128 U.S. 96,958. Ct. 28, 32 L. Ed. 352, 1888 U.S. 
LEXIS 2199 (1888). 

Laws providing that all persons on railroad 
trains, except passengers, shall be regarded as 
employees in case of injury do not deny the 
equal protection of the laws. Martin v. Pitts- 
burg & L.E.R.R., 203 U.S. 284, 27S. Ct. 100, 51 
L. Ed. 184, 1906 U.S, LEXIS 1591, 8 Ann. Cas. 
87 (1906). 

States cannot enact statutes prescribing ar- 
bitrary rules or conditions for the qualifications 
of railroad employees which will exclude from 
service qualified persons. Smith v. Texas, 233 
U.S. 630, 34 S. Ct. 681, 58 L. Ed. 1129, 1914 
U.S. LEXIS 1207 (1914). 
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152. —Passenger Service. 

Statutes regulating the heating of passenger 
cars on railroads upheld. New York, N.H. & 
H.R.R. v. New York, 165 U.S. 628, 17S. Ct. 418, 
41 L. Ed. 853, 1897 U.S. LEXIS 2002 (1897). 

Statutes requiring all passenger trains on 
railroads to stop at county seats or designated 
stations were valid. Gladson v. Minnesota, 166 
U.S. 427, 17S. Ct. 627, 41 L. Ed. 1064, 1897 
U.S. LEXIS 2034 (1897); Lake Shore & Mich. S. 
Ry. v. Ohio, 173 U.S. 285, 19 S. Ct. 465, 43 L. 
Ed. 702, 1899 U.S. LEXIS 1438, 12 Ohio F. Dec. 
376 (1899). 

The statute of a state requiring railroad 
companies to maintain depots at such places as 
may be necessary for the accommodation of the 
public does not deprive such companies of their 
property without due process of law. Minneapo- 
lis & St. L.R.R. v. Minnesota ex rel. R.R. & 
Whse. Comm'n, 193 U.S. 58, 24S. Ct. 396, 48 L. 
Ed. 614, 1904 U.S. LEXIS 981 (1904). 

States cannot require by law sleeping car 
companies to keep upper berths up and not 
made ready for occupancy when the occupant of 
the lower berth pays only for such berth, al- 
though there is no occupant for the upper berth. 
Chicago, M. & St. P.R.R. v. Wisconsin, 238 U.S. 
491, 35 S. Ct. 869, 59 L. Ed. 1423, 1915 U.S. 
LEXIS 1581 (1915). 

A railroad required by the state railroad and 
warehouse commission to provide reasonable 
adequate facilities for serving the public does 
not amount to a taking of property without 
compensation. Chicago & N.W. Ry. v. Ochs, 249 
U.S. 416, 39S. Ct. 343, 63 L. Ed. 679, 1919 U.S. 
LEXIS 2096 (1919); Lake Erie & W.R.R. v. State 
Pub. Utils. Comm’n ex rel. Cameron, 249 U.S. 
422, 39 S. Ct. 345, 63 L. Ed. 684, 1919 U.S. 
LEXIS 2097 (1919). 


153. —Rates. 

States may classify railroads and fix the 
rates to be charged by each class. Dow v. 
Beidelman, 125 U.S. 680, 8 S. Ct. 1028, 31 L. 
Ed. 841, 1888 U.S. LEXIS 1955 (1888). 

States may, through a commission, regulate 
the rates to be charged by railroad companies, 
and so long as such rates are not unreasonable, 
courts cannot say that private property is taken 
without just compensation, or that such compa- 
nies are denied the equal protection of the laws. 
Reagan v. Farmers’ Loan & Trust Co., 154 U.S. 
362, 14S. Ct. 1047, 38 L. Ed. 1014, 1894 U.S. 
LEXIS 2236 (1894). 

The requiring of common carriers to charge 
such rates for transportation as to prevent 
them from obtaining a reasonable return for 
the services rendered is a deprivation of prop- 
erty without due process of law, and violates 
U.S. Const. amend. 14. Missouri Pac. Ry. v. 
Tucker, 230 U.S. 340, 33 S. Ct. 961, 57 L. Ed. 
1507, 1913 U.S. LEXIS 2686 (1913). 

A state constitution and statutes prohibiting 
a railway company from charging more for 
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shorter than for longer intrastate hauls with- 
out regard to direction, circumstances, or con- 
dition, and giving a shipper an absolute right to 
recover any overcharge paid by him if this 
inhibition is disobeyed, does not, in the absence 
of special controlling circumstances, amount to 
a denial of due process of law, or the equal 
protection of the laws. Missouri Pac. Ry. v. 
McGrew Coal Co., 244 U.S. 191, 37 S. Ct. 518, 
61 L. Ed. 1075, 1917 U.S. LEXIS 1625 (1917). 

A state law fixing rates through its railroad 
commission on shipments wholly within the 
state, which are alleged to be confiscatory, is 
not in violation of U.S. Const. amend. 14, where 
provision has been made to have validity of the 
rates judicially determined. Detroit & M. Ry. v. 
Fletcher Paper Co., 248 U.S. 30, 39S. Ct. 13, 63 
L. Ed. 107, 1918 U.S. LEXIS 1718 (1918). 

Intrastate rates officially adopted by the 
state railroad commission in the exercise of 
legislative authority cannot be set aside on the 
ground of discrimination unless they amount to 
a denial of equal protection of laws guaranteed 
by U.S. Const. amend. 14. Arkadelphia Milling 
Co. v. St. Louis S.W. Ry., 249 U.S. 134, 39 S. Ct. 
237, 63 L. Ed. 517, 1919 U.S: LEXIS 2236 
(1919). 

A decision of the state supreme court on the 
question of compensation by a shipper to car- 
rier in addition to rates demanded and paid 
when service was rendered not such as to 
authorize writ of error by the United States 
supreme court. Minneapolis, St. P. & S.S.M. Ry. 
v. Washburn Lignite Coal Co., 254 U.S. 370, 41 
S. Ct. 140, 65 L. Ed. 310, 1920 U.S. LEXIS 1147 
(1920). 

Supreme court did not have jurisdiction of 
appeal from circuit court dismissing petition by 
railroad for review of determination by public 
utilities commission reducing rates of railroad 
alleged by railroad to have resulted in taking of 
its property without due process of law on the 
ground that evidence before the commission did 
not support its determination, since admissibil- 
ity or probative value of evidence does not 
constitute a denial of due process. Tennessee C. 
R. Co. v. Pharr, 183 Tenn. 658, 194 S.W.2d 486, 
1946 Tenn. LEXIS 249 (1946). 


154. —Taxation. 

Railroad companies may be taxed by states to 
pay the expenses of a railroad commission 
created by state laws. Charlotte, C. & A.R.R. v. 
Gibbes, 142 U.S. 386, 12 S. Ct. 255, 35 L. Ed. 
1051, 1892 U.S. LEXIS 1980 (U.S. Jan. 4, 
1892); New York ex rel. N.Y. Elec. Lines Co. v. 
Squire, 145 U.S. 175, 12 S. Ct. 880, 36 L. Ed. 
666, 1892 U.S. LEXIS 2129 (U.S. May 2, 1892). 

A state statute distributing for taxation pur- 
poses the rolling stock and other unlocated 
property of a railroad company to and for the 
benefit of the counties traversed by the railroad 
is not a denial of the equal protection of the 
laws. Columbus S. Ry. v. Wright, 151 U.S. 470, 
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14 S. Ct. 396, 38 L. Ed. 238, 1894 U.S. LEXIS 
2073 (1894). 

When a railroad runs into or through two or 
more states, its value for taxation purposes in 
each is fairly estimated by taking that part of 
the value of the entire road which is measured 
by the proportion of the length of the particular 
part in that state to that of the whole road. 
Pittsburgh, C., C. & St. L. Ry. v. Backus, 154 
U.S. 421, 14S. Ct. 1114, 38 L. Ed. 1031, 1894 
U.S. LEXIS 2240 (1894). 

A state may not, under the due process and 
commerce clauses, fix the value of property of 
foreign interstate railroad companies for the 
purpose of levying a special excise tax upon the 
doing of business in the state by taking the 
total value of the stocks and bonds of each 
railroad company and assessing the proportion 
of this value that the main track mileage bears 
to the main track of the whole line, where by 
reason of topographical conditions the cost of 
the lines in that state was much less than in 
other states, and where valuable terminals 
existed in other states, but which did not affect 
that part of the railway in the state levying the 
tax. Wallace v. Hines, 253 U.S. 66, 40S. Ct. 435, 
64 L. Ed. 782, 1920 U.S. LEXIS 1476 (1920). 

Tax on rolling stock of foreign corporation is 
not unconstitutional. General Am. Tank Car 
Corp. v. Day, 270 U.S. 367, 46 S. Ct. 234, 70 L. 
Ed. 635, 1926 U.S. LEXIS 417 (1926). 

Assessment of railroad property in manner 
different from other property was held invalid. 
Road Imp. Dist. No. 1 v. Missouri Pac. R.R., 274 
US. 188, 47S. Ct. 563, 71 L. Ed. 992, 1927 U.S. 
LEXIS 18 (1927). 

The due process clause of U.S. Const. amend. 
14 is not violated by a state law, assessing that 
part of a railroad, lying within a taxing district, 
$50.00 per mile, as being unreasonable and 
arbitrary. Columbus & G. Ry. v. Miller, 283 U.S. 
96, 51 S. Ct. 392, 75 L. Ed. 861, 1931 USS. 
LEXIS 130 (1931). 

Where railroad contended that assessment 
against it was invalid on ground that the rail- 
road and public utilities commission and the 
state board of equalization assessed its prop- 
erty at actual value while the property of all 
other taxpayers was assessed at two-thirds of 
actual value and affidavits of county tax asses- 
sors were introduced to the effect that it was 
their practice to assess property at not more 
than 75% of actual value, the contention of the 
railroad was without merit where there was no 
allegation that the state board systematically 
refused to equalize assessments at actual 
value. Nashville, C. & S. L. Ry. v. Browning, 176 
Tenn. 245, 140 S.W.2d 781, 1939 Tenn. LEXIS 
121, affd, 310 U.S. 362, 60S. Ct. 968, 84 L. Ed. 
1254, 1940 U.S. LEXIS 593 (May 20, 1940), 
affd, Nashville, C. & S. L. Railway v. Browning, 
310 U.S. 362, 60S. Ct. 968, 84 L. Ed. 1254, 1940 
U.S. LEXIS 593 (May 20, 1940). 
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Where apportionment of distributable prop- 
erty of railroad for tax purposes was made on 
basis of the average value per mile of such 
property multiplied by the number of miles of 
main track in Tennessee and there was no 
showing of special circumstances indicating 
that the portions of the railroad outside Ten- 
nessee were largely of greater value than the 
portion within the state, such apportionment 
did not violate U.S. Const. amend. 14, § 1. 
Nashville, C. & S. L. Ry. v. Browning, 176 Tenn. 
245, 140 S.W.2d 781, 1939 Tenn. LEXIS 121, 
affd, 310 U.S. 362, 60S. Ct. 968, 84 L. Ed. 1254, 
1940 U.S. LEXIS 593 (May 20, 1940), affd, 
Nashville, C. & S. L. Railway v. Browning, 310 
U.S. 362, 60 S. Ct. 968, 84 L. Ed. 1254, 1940 
U.S. LEXIS 593 (May 20, 1940). 

Where a freight car company, which leased 
railroad cars of various types to private busi- 
nesses engaged in the shipping of products 
requiring special types of equipment, used its 
rolling stock for the specific purpose of trans- 
porting property over railroad lines in direct 
competition with and for identical purposes as 
property owned and operated by the railroads 
themselves, the freight car company was a 
“public utility” for purpose of the ad valorem 
property tax and its property was properly 
assessed at 55% of its value rather than 30% of 
value which was the assessment for tangible 
commercial and industrial personalty. General 
American Transp. Corp. v. Tennessee State 
Board of Equalization, 536 S.W.2d 212, 1976 
Tenn. LEXIS 622 (Tenn. 1976). 


155. Review. 

When the constitution and laws of a state, as 
interpreted by its highest judicial tribunal, do 
not stand in the way of the enforcement of 
rights secured equally to all citizens of the 
United States, the possibility that during the 
trial of a particular case the state court may not 
respect and enforce the right to the equal 
protection of laws guaranteed by the United 
States constitution, constitutes no ground for 
the removal of such case to the courts of the 
United States in advance of the trial. Gibson v. 
Mississippi, 162 U.S. 565, 16 S. Ct. 904, 40 L. 
Ed. 1075, 1896 U.S. LEXIS 2233 (1896). 

The due process clause does not control meth- 
ods of state procedure or give jurisdiction to the 
supreme court of the United States to review 
mere errors of law alleged to have been com- 
mitted by a state court in the performance of its 
duties within the scope of its authority concern- 
ing matters nonfederal in character. McDonald 
v. Oregon R.R. & Nav. Co., 233 U.S. 665, 34 S. 
Ct. 772, 58 L. Ed. 1145, 1914 U.S. LEXIS 1174 
(1914); Frank v. Mangum, 237 U.S. 309, 35 S. 
Ct. 582, 59 L. Ed. 969, 1915 U.S. LEXIS 1338 
(1915). 

Held a denial of due process of law for state 
supreme court to reverse a case and enter 
absolute judgment upon a proposition of fact 
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which was ruled immaterial at trial. Saunders 
v. Shaw, 244 U.S. 317, 37 S. Ct. 638, 61 L. Ed. 
1163, 1917 U.S. LEXIS 1639 (1917). 

A decision of the supreme court of a state 
resting on a ground of general law, adequate to 
support it independently of the decision upon 
alleged violation of federal right under U.S. 
Const. amend. 14, is not reviewable in the 
supreme court of the United States. Municipal 
Sec. Corp. v. Kansas City, 246 U.S. 63, 38 S. Ct. 
224, 62 L. Ed. 579, 1918 U.S. LEXIS 1520 
(1918). 

State statutes required in the interest of 
public safety and welfare may be declared un- 
constitutional only where they are arbitrary or 
unreasonable. Great N. Ry. v. Minnesota ex rel. 
Village of Clara City, 246 U.S. 434, 38 S. Ct. 
346, 62 L. Ed. 817, 1918 U.S. LEXIS 1563 
(1918). 

A final decree of a state court sustaining an 
order of sale of lands made on a hearing which 
occurred seven days previous to the statutory 
time limit is not reviewable in the supreme 
court of the United States on a writ of error. 
Stadelman v. Miner, 246 U.S. 544, 38S. Ct. 359, 
62 L. Ed. 875, 1918 U.S. LEXIS 1576 (1918). 

What a state statute prescribes is for the 
courts of the state to determine, and their 
construction is not open to review by the su- 
preme court of the United States, though its 
application to the circumstances be considered 
rather severe. Hartford Life Ins. Co. v. Blincoe, 
255 U.S. 129, 41S. Ct. 276, 65 L. Ed. 549, 1921 
U.S. LEXIS 1804 (1921). 

Where, as ancillary to the review and correc- 
tion of administrative action, the state statute 
provides for stay until final decision, there is no 
deprivation of due process. Porter v. Investors 
Syndicate, 287 U.S. 346, 53 S. Ct. 132, 77 L. Ed. 
354, 1932 U.S. LEXIS 24 (1932). 

Where petitioner was afforded an opportu- 
nity for a full review of his claim in state court, 
further review in federal court is precluded. 
Griffin v. Rose, 546 F. Supp. 932, 1981 U.S. Dist. 
LEXIS 17683 (E.D. Tenn. 1981), affd without 
opinion, 703 F.2d 561, 1982 U.S. App. LEXIS 
12094 (6th Cir. Tenn. 1982), affd, Griffin v. 
Rose, 703 F.2d 561, 1982 U.S. App. LEXIS 
12094 (6th Cir. Tenn. 1982). 

Equal protection denial claims are subject to 
rational basis test requiring reasonable rela- 
tionship between classification and legitimate 
state interest. Profill Dev., Inc. v. Dills, 960 
S.W.2d 17, 1997 Tenn. App. LEXIS 288 (Tenn. 
Ct. App. 1997). 


156. Schools. 

Punishment of parent for failure to send 
child to school, although child was tendered 
and refused admission because he was not 
vaccinated, is not violation of due process 
clause. Gillin v. Board of Pub. Educ., 250 F. 649, 
1918 U.S. Dist. LEXIS 1095 (E.D. Pa. 1918). 

The state may require a member of a chapter 
of a Greek letter fraternity at another college to 
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renounce his allegiance to such fraternity be- 
fore admitting him as a student at the state 
institution, without denying him his privileges 
and immunities as a citizen under U.S. Const. 
amend. 14. Waugh v. Board of Trustees, 237 
U.S. 589, 35 S. Ct. 720, 59 L. Ed. 1131, 1915 
U.S. LEXIS 1371 (1915). 

A state statute prohibiting Greek letter fra- 
ternities in state institutions does not deny the 
equal protection of the laws. Waugh v. Board of 
Trustees, 237 U.S. 589, 35 S. Ct. 720, 59 L. Ed. 
1131, 1915 U.S. LEXIS 1371 (1915). 

Statute relating to use of English language 
only in certain schools is unconstitutional. Bar- 
tels v. lowa, 262 U.S. 404, 43 S. Ct. 628, 67 L. 
Ed. 1047, 1923 U.S. LEXIS 2656 (1923); Mil- 
heim v. Moffat Tunnel Imp. Dist., 262 U.S. 710, 
43 S. Ct. 694, 67 L. Ed. 1194, 1923 U.S. LEXIS 
2679 (1923). 

Ordinance denying pupils admission to 
school unless vaccinated for smallpox is consti- 
tutional. City of New Braunfels v. Waldschmidt, 
109 Tex. 302, 207 S.W. 303, 1918 Tex. LEXIS 90 
(1918). 

The reading of a verse in the Bible without 
comment in the public schools, the same verse 
not to be repeated more than once in thirty 
days, the singing of some inspiring song, and 
the repeating of the Lord’s Prayer was not a 
violation of any rights under U.S. Const. 
amend. 14. Carden v. Bland, 199 Tenn. 665, 288 
S.W.2d 718, 1956 Tenn. LEXIS 368 (1956). 

Where state board regulation required stu- 
dents to be dismissed from university upon a 
conviction involving personal misconduct 
which would reflect dishonor and discredit 
upon the institution, the dismissal of such 
students upon hearsay knowledge of conviction 
in another state, without any investigation as 
to whether there was any personal misconduct 
on the part of the students, constituted a viola- 
tion of their constitutional rights. Knight v. 
State Bd. of Educ., 200 F. Supp. 174, 1961 U.S. 
Dist. LEXIS 5416 (M.D. Tenn. 1961). 

University professor’s employment could not 
be terminated without notice and a hearing 
before an appropriate tribunal where the pro- 
fessor was reasonably led to believe that he had 
a relative degree of permanency of employ- 
ment. Soni v. Board of Trustees, 513 F.2d 347, 
1975 U.S. App. LEXIS 15690 (6th Cir. 1975), 
cert. denied, Board of Trustees v. Soni, 426 U.S. 
919, 96S. Ct. 2623, 49 L. Ed. 2d 372, 1976 U.S. 
LEXIS 1939 (1976), superseded by statute as 
stated in, Woolsey v. Hunt, 932 F.2d 555, 1991 
U.S. App. LEXIS 9001 (6th Cir. Tenn. 1991), 
superseded by statute as stated in, University 
of Tennessee v. United States Fidelity & Guar- 
anty Co., 670 F. Supp. 1379, 1987 U.S. Dist. 
LEXIS 9555 (E.D. Tenn. 1987), cert. denied, 
Board of Trustees v. Soni, 426 U.S. 919, 96 S. 
Ct. 2623, 49 L. Ed. 2d 372, 1976 U.S. LEXIS 
1939 (1976). 
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Transfer of a tenured teacher does not de- 
prive her of a “property interest.” Sullivan v. 
Brown, 544 F.2d 279, 1976 U.S. App. LEXIS 
6614 (6th Cir. 1976). 

Transferred and reprimanded teacher was 
not deprived of a “liberty interest” in the pro- 
tection of her reputation and employment op- 
portunities, since any resulting defamation oc- 
curred during her employment rather than in 
the course of its termination. Sullivan v. Brown, 
544 F.2d 279, 1976 U.S. App. LEXIS 6614 (6th 
Cir. 1976). 

High school student was not constitutionally 
entitled to hearing on loss of athletic eligibility 
since the privilege of participating in interscho- 
lastic athletics falls outside the protection of 
due process. Hamilton v. Tennessee Secondary 
Sch. Athletic Ass’n, 552 F.2d 681, 1976 US. 
App. LEXIS 11907 (6th Cir. 1976). 

Federal due process does not require any 
type of hearing to a law student who claims 
that his research paper was given an arbitrary 
grade. Horne v. Cox, 551 S.W.2d 690, 1977 
Tenn. LEXIS 530 (Tenn. 1977). 

Although the nature of the procedures uti- 
lized to select assistant principals and statistics 
on the number of women employed in adminis- 
trative positions in the school system were 
significant evidence of discrimination based on 
sex, female applicant was not so discriminated 
against where the record demonstrated that 
she had been fairly considered for the positions 
and was rejected in favor of better qualified 
candidates from the viewpoint of bona fide job 
requirements. Julian v. City of Knoxville, 458 F. 
Supp. 16, 1978 U.S. Dist. LEXIS 17743 (E.D. 
Tenn. 1978). 

The state’s duty is as exacting to eliminate 
the vestiges of state-imposed segregation in 
higher education as in elementary and second- 
ary school systems; it is only the means of 
eliminating segregation which differ. Geier v. 
University of Tennessee, 597 F.2d 1056, 1979 
U.S. App. LEXIS 15451 (6th Cir. 1979), cert. 
denied, 444 U.S. 886, 100 S. Ct. 180, 62 L. Ed. 
2d 117, 1979 U.S. LEXIS 3237 (1979), cert. 
denied, University of Tennessee v. Geier, 444 
U.S. 886, 100 S. Ct. 180, 62 L. Ed. 2d 117, 1979 
U.S. LEXIS 3237 (1979). 

With statutory requirements concerning 
proper operation of schools and legal remedies 
such as a writ of mandamus, substantive and 
procedural due process rights of county citi- 
zens, having had notice and an opportunity to 
be heard, were not violated when a county 
government contracted to place its high school 
system under city operation. Hamblen County 
v. City of Morristown, 584 S.W.2d 673, 1979 
Tenn. App. LEXIS 317 (Tenn. Ct. App. 1979). 

U.S. Const. amend. 14 forbids the selection 
and assignment of teachers on the basis of race. 
Roseboro v. Fayetteville City Bd. of Educ., 491 
F, Supp. 113, 1978 U.S. Dist. LEXIS 6953 (E.D. 
Tenn. 1978). 
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Full-time medical faculty members were not 
deprived of any substantive due process rights 
by a university rule limiting outside private 
practice because the unfettered practice of 
medicine is not a fundamental right and there 
is a legitimate state interest in fostering faculty 
members’ devotion to teaching responsibilities 
by limiting their outside medical practice. 
Gross v. University of Tenn., 620 F.2d 109, 1980 
U.S. App. LEXIS 18808 (6th Cir. 1980). 

A teacher had a property right in her one- 
year employment contract. The contract cre- 
ated a legitimate expectation of entitlement, 
and she could only be dismissed for causes 
stated in the contract. Therefore, the mid-term 
termination of her contract must be accompa- 
nied by due process. Kendall v. Board of Edu- 
cation, 627 F.2d 1, 1980 U.S. App. LEXIS 15758 
(6th Cir. Tenn. 1980). 

A probationary or nontenured teacher could 
be discharged without notice at the end of the 
contract term for any or no reason, as long as 
the reason was not constitutionally impermis- 
sible. Kendall v. Board of Education, 627 F.2d 1, 
1980 U.S. App. LEXIS 15758 (6th Cir. Tenn. 
1980). 

A nontenured teacher did not possess a prop- 
erty right in the renewal of her teaching con- 
tract and due process need not attend the 
board’s decision of nonrenewal. Kendall v. 
Board of Education, 627 F.2d 1, 1980 U.S. App. 
LEXIS 15758 (6th Cir. Tenn. 1980). 

The board may suspend a teacher immedi- 
ately upon learning of very serious misconduct, 
such as conduct which threatens the safety of 
students, and then later provide the teacher 
with adequate procedural safeguards. Kendall 
v. Board of Education, 627 F.2d 1, 1980 U.S. 
App. LEXIS 15758 (6th Cir. Tenn. 1980). 

A board of education deprived a teacher of a 
liberty interest by maintaining an inaccurate 
personnel file. Kendall v. Board of Education, 
627 F.2d 1, 1980 U.S. App. LEXIS 15758 (6th 
Cir. Tenn. 1980). 

The constitutional right which is implicated 
in corporal punishment of school children is the 
fourteenth amendment right to due process and 
that due process is satisfied by the state’s 
preservation of common-law constraints and 
remedies. Paul v. McGhee, 577 F. Supp. 460, 
1983 U.S. Dist. LEXIS 11106 (E.D. Tenn. 1983). 

With the exception of faculty/staff assign- 
ments, the desegregation plan of 1971, as modi- 
fied, has been effected and the board of educa- 
tion has not reestablished any vestiges of the 
dual system which the plan was to eliminate. 
Mapp v. Board of Education, 630 F. Supp. 876, 
1986 U.S. Dist. LEXIS 28302 (E.D. Tenn. 1986), 
dismissed, Mapp v. Board of Education, 648 F. 
Supp. 992, 1986 U.S. Dist. LEXIS 16703 (E.D. 
Tenn. 1986), appeal dismissed, Mapp v. Board 
of Education, 648 F. Supp. 992, 1986 U.S. Dist. 
LEXIS 16703 (E.D. Tenn. 1986). 
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Board of regents’ policy statement stating 
that faculty were entitled to freedom in the 
classroom was not sufficiently mandatory to 
establish a constitutionally protected liberty 
interest. Parate v. Isibor, 868 F.2d 821, 1989 
U.S. App. LEXIS 1808 (6th Cir.Tenn.1989), 
rehearing denied, — F. 2d —, 1989 U.S. App. 
LEXIS 5203 (6th Cir. Mar. 16, 1989). 

University administrators’ unprofessional 
conduct in severely criticizing professor while 
he was conducting his class did not so “shock 
the conscience” that it resulted in the depriva- 
tion of substantive due process. Parate v. Isibor, 
868 F.2d 821, 1989 U.S. App. LEXIS 1808 (6th 
Cir.Tenn.1989), rehearing denied, — F. 2d —, 
1989 U.S. App. LEXIS 5203 (6th Cir. Mar. 16, 
1989). 

Where untenured university professor’s dis- 
charge from his teaching position at a state 
university did not preclude him from securing 
other employment, the professor failed to estab- 
lish a substantive due process violation. Parate 
v. Isibor, 868 F.2d 821, 1989 U.S. App. LEXIS 
1808 (6th Cir.Tenn.1989), rehearing denied, — 
F. 2d —, 1989 U.S. App. LEXIS 5208 (6th Cir. 
Mar. 16, 1989). 

Policy requiring dismissal of a person en- 
rolled in a nursing program who receives two 
“D” grades or below in any school of nursing in 
Tennessee, and making that person ineligible 
for re-admission into any of the public schools 
of nursing in the state, did not violate substan- 
tive due process or equal protection. Lilly v. 
Smith, 790 S.W.2d 539, 1990 Tenn. App. LEXIS 
63 (Tenn. Ct. App. 1990). 

Motivation in adopting school desegregation 
plan was not invidious discrimination on the 
basis of race. Middlebrook v. School Dist. of 
County of Knox, 805 F. Supp. 534, 1991 U.S. 
Dist. LEXIS 20924 (E.D. Tenn. 1991). 

Although, clearly, a school system has an 
unmistakable duty to create and maintain a 
safe environment for its students as a matter of 
common law, its in loco parentis status or a 
state’s compulsory attendance law do not suffi- 
ciently restrain students to raise a school’s 
common law obligation to the rank of a consti- 
tutional duty. Doe v. Claiborne County, 103 F.3d 
495, 1996 FED App. 396P, 1996 U.S. App. 
LEXIS 33521 (6th Cir. 1996). 

A schoolchild’s right to personal security and 
to bodily integrity manifestly embraces the 
right to be free from sexual abuse at the hands 
of a public school employee; the substantive 
component of the due process clause protects 
students against abusive governmental power 
as exercised by a school. Doe v. Claiborne 
County, 103 F.3d 495, 1996 FED App. 396P, 
1996 U.S. App. LEXIS 33521 (6th Cir. 1996). 

In the context of school discipline, a substan- 
tive due process claim will succeed only in the 
rare case when there is no rational relationship 
between the punishment and the offense. Seal 
v. Morgan, 229 F.3d 567, 2000 FED App. 0358P, 
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2000 FED App. 358P, 2000 U.S. App. LEXIS 
24939 (6th. Cir. 2000). 

Suspending or expelling a student for weap- 
ons possession, even if the student did not 
knowingly possess any weapon, would not be 
rationally related any legitimate state interest. 
Seal v. Morgan, 229 F.3d 567, 2000 FED App. 
0358P, 2000 FED App. 358P, 2000 U.S. App. 
LEXIS 24939 (6th. Cir. 2000). 


157. —Students. 

Science teacher/soccer coach’s actions in 
physically and verbally abusing young girls fell 
short of the “shock the conscience” standard 
and therefore did not violate the girls’ substan- 
tive due process rights. Lillard v. Shelby 
County Bd. of Educ., 76 F.3d 716, 1996 FED 
App. 53P, 1996 U.S. App. LEXIS 2578 (6th Cir. 
Tenn. 1996). 

Alternative evening education program for 
suspended and expelled students did not vio- 
late students’ due process rights because, as- 
suming that the students possessed a property 
interest to alternative education, the place- 
ment procedure outlined by the witnesses was 
reasonable and not arbitrary; the witnesses 
testified that, due to the limited number of 
places available in the day alternative educa- 
tion program, students with longer suspensions 
were placed in that program rather than the 
evening program, as they would be away from 
the formal structure of their regular schools for 
more time. C.S.C. v. Knox County Bd. of Educ., 
— $.W.3d —, 2006 Tenn. App. LEXIS 802 
(Tenn. Ct. App. Dec. 19, 2006). 

Assuming that the suspended and expelled 
students had a property interest in alternative 
education that triggered due process require- 
ments, the evidence showed that the board of 
education implemented a constitutionally-ad- 
equate procedure for the removal of students 
from alternative schools, providing both notice 
and an opportunity to be heard; the record 
contained a memorandum to all administrators 
of the night education program stating that any 
student who was dismissed had to be given the 
opportunity to explain his or her side of the 
story, have any witnesses they selected give 
testimony, and be told of the charges against 
them. C.S.C. v. Knox County Bd. of Educ., — 
S.W.3d —, 2006 Tenn. App. LEXIS 802 (Tenn. 
Ct. App. Dec. 19, 2006). 


158. —Teachers. 

A teacher who was terminated for cause, 
subsequently removed from a substitute teach- 
er’s list, and who was not rehired pursuant to a 
school board policy governing the rehiring of 
employees previously dismissed for cause did 
not prove the existence of a constitutionally 
protected property or liberty interest, and the 
requirements of procedural due process did not 
apply. Rowe v. Board of Educ., 938 S.W.2d 351, 
1996 Tenn. LEXIS 713 (Tenn. 1996), cert. de- 
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nied, 520 U.S. 1128, 117 S. Ct. 1271, 137 L. Ed. 
2d 349, 1997 U.S. LEXIS 1823 (1997). 

School principal had a protected property 
interest in that position as by reason of the 
employment contract; however, the contours of 
that interest depended on the terms of the 
contract. Sharp v. Lindsey, 285 F.3d 479, 2002 
FED App. 103P, 2002 U.S. App. LEXIS 5131 
(6th Cir. 2002). 

Given the fixed term of school principal’s 
employment contract, the principal had no due 
process right to notice and a hearing before 
being reassigned, at no loss of pay, to a teaching 
position; the reassignment may have breached 
the contract, but the state provides a perfectly 
adequate procedure for determining whether a 
breach has occurred and for granting redress if 
it did. Sharp v. Lindsey, 285 F.3d 479, 2002 FED 
App. 103P, 2002 U.S. App. LEXIS 5131 (6th Cir. 
2002). 


159. —Drug-Free School Zone Act. 

The Drug-Free School Zone Act is not uncon- 
stitutionally vague; nor does the act violate 
equal protection. State v. Jenkins, 15 S.W.3d 
914, 1999 Tenn. Crim. App. LEXIS 1082 (Tenn. 
Crim. App. 1999). 


160. —Zero Tolerance Policy. 

A student may not by expelled for truly 
unknowing or unconscious possession of a for- 
bidden object. Seal v. Morgan, 229 F.3d 567, 
2000 FED App. 0358P, 2000 FED App. 358P, 
2000 U.S. App. LEXIS 24939 (6th. Cir. 2000). 


161. Sales. 

Sales of stocks of merchandise in bulk by 
retail dealers may be regulated under the po- 
lice power. Lemieux v. Young, 211 U.S. 489, 29 
S. Ct. 174, 53 L. Ed. 295, 1909 U.S. LEXIS 1778 
(1909); Kidd, Dater & Price Co. v. Musselman 
Grocer Co., 217 U.S. 461, 30 S. Ct. 606, 54 L. 
Ed. 839, 1910 U.S. LEXIS 1973 (1910). 

Sale of merchandise in bulk without a previ- 
ous notice to creditors may be prohibited. Le- 
mieux v. Young, 211 U.S. 489, 29 S. Ct. 174, 53 
L. Ed. 295, 1909 U.S. LEXIS 1778 (1909); Kidd, 
Dater & Price Co. v. Musselman Grocer Co., 217 
U.S. 461, 30S. Ct. 606, 54 L. Ed. 839, 1910 U.S. 
LEXIS 1973 (1910). 

Requiring a license of commission merchants 
and a bond to make honest accounting is not 
unconstitutional. Payne v. Kansas ex rel. Brew- 
ster, 248 U.S. 112, 39 S. Ct. 32, 63 L. Ed. 153, 
1918 U.S. LEXIS 1696 (1918). 

A state may prohibit the sale of dangerous 
oils manufactured under a patent of the United 
States and make the place where they are kept 
a criminal nuisance. Pierce Oil Corp. v. Hope, 
248 U.S. 498, 39 S. Ct. 172, 63 L. Ed. 381, 1919 
U.S. LEXIS 2266 (1919). 

Statute prohibiting use of “shoddy” material 
in comfortables violates the due process and 
equal protection clauses. Weaver v. Palmer 
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Bros. Co., 270 U.S. 402, 46 S. Ct. 320, 70 L. Ed. 
654, 1926 U.S. LEXIS 420 (1926). 

Statute declaring manufacture and sale of ice 
to be a public business was held unconstitu- 
tional. Southwest Util. Ice Co. v. Liebmann, 52 
F.2d 349, 1931 U.S. App. LEXIS 3710 (10th Cir. 
1931), affd, 285 U.S. 262, 52 S. Ct. 371,'76:L. 
Ed. 747, 1932 U.S. LEXIS 785 (1932), affd sub 
nom. New State Ice Co. v. Liebmann, 285 U.S. 
262, 52 S. Ct. 371, 76 L.. Ed. 747, 1932 U.S. 
LEXIS 785 (1932). 

Ordinance prohibiting operation of gasoline 
filling stations without attendants is not so 
arbitrary or capricious as to deny due process or 
equal protection of the laws. Nance v. City of 
Cheyenne, 56 F.2d 453, 1931 U.S. Dist. LEXIS 
1994 (D. Wyo. 1931). 

A statute declaring manufacture, sale, and 
distribution of ice a public business and provid- 
ing for denial of license is repugnant to due 
process clause. New State Ice Co. v. Liebmann, 
285 U.S. 262, 52 S. Ct. 371, 76 L. Ed. 747, 1932 
U.S. LEXIS 785 (1932), cert. denied, Colorado 
Springs Amusements, Ltd. v. Rizzo, 428 U.S. 
913, 96 S. Ct. 3228, 49 L. Ed. 2d 1222, 1976 
U.S. LEXIS 2287 (1976). 


162. State Courts. 

Providing special remedies for special cases, 
where the parties have an opportunity to be 
heard, does not deprive parties of due process of 
law. Kennard v. Louisiana ex rel. Morgan, 92 
U.S. 480, 23 L. Ed. 478, 1875 U.S. LEXIS 1785 
(1875). 

States may provide for different kinds of 
courts with different jurisdictions and rules of 
practice in different portions of the state. Mis- 
souri v. Lewis, 101 U.S. 22, 25 L. Ed. 989, 1879 
U.S. LEXIS 1878 (Tenn. Apr. 12, 1880); Hayes v. 
Missouri, 120 U.S. 68, 7 S. Ct. 350, 30 L. Ed. 
578, 1887 U.S. LEXIS 1942 (1887); Gardner v. 
Michigan, 199 U.S. 325, 26 S. Ct. 106, 50 L. Ed. 
212, 1905 U.S. LEXIS 1010 (1905). 

If persons have the benefit of a full and fair 
trial in the several courts of their own states, 
where their rights are measured by general 
provisions of law applicable to all in like condi- 
tion, and, as a result, are deprived of their 
property, it cannot be said that such depriva- 
tion is without “due process of law.” Marchant v. 
Pennsylvania R.R., 153 U.S. 380, 14S. Ct. 894, 
38 L. Ed. 751, 1894 U.S. LEXIS 2191 (1894). 

When parties have been fully heard in the 
regular course of judicial proceedings, an erro- 
neous decision of a court does not deprive the 
unsuccessful party of his property without due 
process of law. Central Land Co. v. Laidley, 159 
U.S. 108, 16 S. Ct. 80, 40 L. Ed. 91, 1895 U.S. 
LEXIS 2293 (1895); Bonner v. Gorman, 213 
U.S. 86, 29 S. Ct. 483, 53 L. Ed. 709, 1909 U.S. 
LEXIS 1856 (1909); Ong Chang Wing v. United 
States, 218 U.S. 272, 31 S. Ct. 15, 54 L. Ed. 
1040, 1910 U.S. LEXIS 2022 (1910); American 
Land Co. v. Zeiss, 219 U.S. 47, 31S. Ct. 200, 55 
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L. Ed. 82, 1911 U.S. LEXIS 1618 (1911); Ken- 
tucky Union Co. v. Kentucky, 219 U.S. 140, 31 
S. Ct. 171, 55 L. Ed. 137, 1911 U.S. LEXIS 1626 
(1911); Appleby v. Buffalo, 221 U.S. 524, 31S. 
Ct. 699, 55 L. Ed. 838, 1911 U.S. LEXIS 1753 
(1911). 

U.S. Const. amend. 14 in no way undertakes 
to control the power of a state to determine by 
what process legal rights may be asserted, or 
legal obligations be enforced, provided the 
method of procedure adopted for these purposes 
gives reasonable notice, and affords fair oppor- 
tunity to be heard, before the issues are de- 
cided. Iowa Cent. Ry. v. Iowa, 160 U.S. 389, 16 
S. Ct. 344, 40 L. Ed. 467, 1896 U.S. LEXIS 2110 
(1896); Rogers v. Peck, 199 U.S. 425, 26 S. Ct. 
87, 50 L. Ed. 256, 1905 U.S. LEXIS 1019 (1905). 

Decisions by a state court overruling former 
decisions as to modes of procedure do not con- 
stitute a denial of equal protection of the laws. 
Backus v. Fort St. Union Depot Co., 169 U.S. 
557, 18 S. Ct. 445, 42 L. Ed. 853, 1898 U.S. 
LEXIS 1508 (1898). 

Judgments of courts rendered without juris- 
diction, or without notice to parties, do not 
constitute due process of law. Old Wayne Mut. 
Life Ass’n v. McDonough, 204 U.S. 8, 27 S. Ct. 
236, 51 L. Ed. 345, 1907 U.S. LEXIS 1525 
(1907). 

Decisions of courts involving merely the own- 
ership of property, when all parties interested 
are before the court, cannot be regarded by the 
defeated party as a deprivation of property 
without due process of law. Tracy v. Ginzberg, 
205 U.S. 170, 27S. Ct. 461, 51 L. Ed. 755, 1907 
U.S. LEXIS 1428 (1907). 

Pleadings of parties may be stricken out and 
judgment rendered by default because of the 
failure of the party to obey an order of court. 
Hammond Packing Co. v. Arkansas, 212 U.S. 
322, 29 S. Ct. 370, 53 L. Ed. 530, 1909 U.S. 
LEXIS 1817 (1909); United States v. Heinze, 
218 U.S. 532, 3158. Ct. 98, 54 L. Ed. 1139, 1910 
U.S. LEXIS 2047 (1910); Standard Oil Co. v. 
Missouri ex rel. Hadley, 224 U.S. 270, 32 S. Ct. 
406, 56 L. Ed. 760, 1912 U.S. LEXIS 2303 
(1912). 

Due process clause does not control mere 
forms of procedure nor regulate practice in 
state courts. Holmes v. Conway, 241 U.S. 624, 
36 S. Ct. 681, 60 L. Ed. 1211, 1916 U.S. LEXIS 
1688 (1916). 

To hold that a party stands in privity, and 
bound by a former judgment rendered against 
another, without supporting basis of fact, is a 
denial of due process of law. Postal Tel. Cable 
Co. v. City of Newport, 247 U.S. 464, 38 S. Ct. 
566, 62 L. Ed. 1215, 1918 U.S. LEXIS 1868 
(1918). 

The decision of a state court on a question of 
railroad rates depending on the construction of 
state laws is conclusive though a similar provi- 
sion in an act of congress had been differently 
construed. Detroit & M. Ry. v. Fletcher Paper 
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Co., 248 U.S. 30, 39 S. Ct. 13, 63 L. Ed. 107, 
1918 U.S. LEXIS 1718 (1918). 

U.S. Const. amend. 14 does not assure uni- 
formity of decision in the state courts any more 
than, in guaranteeing due process, it assures 
immunity from judicial error. Milwaukee Elec. 
Ry. & Light Co. v. Wisconsin ex rel. Milwaukee, 
252 U.S. 100, 40 S. Ct. 306, 64 L. Ed. 476, 1920 
U.S. LEXIS 1664, 10 A.L.R. 892 (1920). 

Consideration of constitutional question pre- 
cluded where remedy provided by statute is not 
first exhausted. First Nat] Bank v. Board of 
County Comm’rs, 264 U.S. 450, 44 S. Ct. 385, 
68 L. Ed. 784, 1924 U.S. LEXIS 2526 (1924). 

Wrong construction of state statute by state 
court is not denial of due process. Hebert v. 
Louisiana, 272 U.S. 312, 47S. Ct. 103, 71 L. Ed. 
270, 1926 U.S. LEXIS 3, 48 A.L.R. 1102 (1926). 

Evidence, statute making proof of a fact 
prima facie evidence of the existence of another 
fact, not a denial of due process of law. Mobile, 
J. & K.C.R.R. v. Turnipseed, 219 U.S. 35, 31S. 
Ct. 136, 55 L. Ed. 78, 1910 U.S. LEXIS 2076 
(1910); Bailey v. Alabama, 219 U.S. 219, 31S. 
Ct. 145, 55 L. Ed. 191, 1911 U.S. LEXIS 1633 
(1911); Bandini Petro. Co. v. Superior Court, 
284 U.S. 8, 52 S. Ct. 103, 76 L. Ed. 136, 1931 
U.S. LEXIS 859, 78 A.L.R. 826 (1931). 

Any failure of the state trial court to observe 
procedures adequate to protect a defendant’s 
right not to be tried or convicted while incom- 
petent to stand trial, deprived him of his fed- 
eral due process right to a fair trial. Willis v. 
Lane, 469 F. Supp. 318, 1978 U.S. Dist. LEXIS 
17548 (E.D. Tenn. 1978), affd without opinion, 
595 F.2d 1227, 1979 U.S. App. LEXIS 17458 
(6th Cir. Tenn. 1979), aff'd, Willis v. Lane, 595 
F.2d 1227, 1979 U.S. App. LEXIS 17458 (6th 
Cir. Tenn. 1979), writ of habeas corpus denied, 
Willis v. Lane, 479 F. Supp. 7, 1979 U.S. Dist. 
LEXIS 13832 (E.D. Tenn. 1979), aff'd without 
opinion, 614 F.2d 773, 1979 U.S. App. LEXIS 
11310 (6th Cir. Tenn. 1979). 

U.S. Const. amends. 8 and 14 require that 
the sentencer, in all but the rarest kind of 
capital case, not be precluded from considering 
as a mitigating factor, any aspect of a defen- 
dant’s character or record and any of the cir- 
cumstances of the offense that the defendant 
proffers as a basis for a sentence less than 
death. Houston v. State, 593 S.W.2d 267, 1980 
Tenn. LEXIS 392 (Tenn. 1979), cert. denied, 449 
US. 891, (TOTS) Ct 251; 665L6 Bd 2d 797 
(1980), overruled, State v. Brown, 836 S.W.2d 
530, 1992 Tenn. LEXIS 401 (Tenn. 1992). 

Legislation adopting the date of a wrongful 
act or the date of the sale of a defective product 
as the inception date for the running of a 
statute of limitations cannot be said to be so 
arbitrary or capricious as to fall under the ban 
of the due process clause. Buckner v. GAF 
Corp., 495 F. Supp. 351, 1979 U.S. Dist. LEXIS 
9742 (E.D. Tenn. 1979). 
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Plaintiffs whose cases are removed to federal 
court are not similarly situated to those plain- 
tiffs whose cases are not removed and Tennes- 
see’s alleged policy of assessing court costs 
against plaintiffs’ whose cases are removed is 
rationally based and not a violation of equal 
protection. Lawrence v. Chancery Court, 188 
F.3d 687, 1999 FED App. 0314P, 1999 FED App. 
314P, 1999 U.S. App. LEXIS 20773 (6th Cir. 
Tenn. 1999). 


163. —Jurisdiction. 

U.S. Const. amend. 14 imposes due process 
limits on the personal jurisdiction of the state 
courts. Nixon Mach. Co. v. Roy Energy, Inc., 15 
B.R. 131, 1981 Bankr. LEXIS 2685 (Bankr. E.D. 
Tenn. 1981). 

Under U.S. Const. amend. 14 a defendant 
cannot be subjected to the jurisdiction of a state 
court unless he has had “minimum contacts” 
with the state. Nixon Mach. Co. v. Roy Energy, 
Inc., 15 B.R. 131, 1981 Bankr. LEXIS 2685 
(Bankr. E.D. Tenn. 1981). 

The crucial factor in determining whether 
the exercise of in personam jurisdiction over a 
nonresident offends due process is the conduct 
of the defendant showing that it purposefully 
availed itself of the privilege of carrying on 
activities to secure goods from a manufacturer 
and seller located within the forum. Nichol- 
stone Book Bindery, Inc. v. Chelsea House Pub- 
lishers, 621 S.W.2d 560, 1981 Tenn. LEXIS 487 
(Tenn. 1981), cert. denied, 455 U.S. 994, 102 S. 
Ct. 1623, 71 L. Ed. 2d 856, 1982 U.S. LEXIS 
1195 (1982), cert. denied, Chelsea House Pub- 
lishers, etc. v. Nicholstone Book Bindery, Inc., 
455 U.S. 994, 102 S. Ct. 1623, 71 L. Ed. 2d 856, 
1982 U.S. LEXIS 1195 (1982). 

Initial and continuing contacts between Ar- 
kansas equipment lessee and the state of Ten- 
nessee were sufficiently related to the cause of 
action alleged to permit the assertion of specific 
in personam jurisdiction over him. J.I. Case 
Corp. v. Williams, 832 S.W.2d 530, 1992 Tenn. 
LEXIS 314 (Tenn. 1992). 

Sales of motorcycle helmets in the state were 
not sufficient “minimum contacts” necessary to 
give the state court personal jurisdiction over 
the foreign manufacturer of the helmets. Mul- 
lins v. Harley-Davidson Yamaha BMW of Mem- 
phis, Inc., 924 S.W.2d 907, 1996 Tenn. App. 
LEXIS 22 (Tenn. Ct. App. 1996). 

The due process clause requires fair warning 
that a particular activity may subject a defen- 
dant to the jurisdiction of a foreign sovereign. 
United Agric. Servs., Inc. v. Scherer, 17 S.W.3d 
252, 1999 Tenn. App. LEXIS 613 (Tenn. Ct. 
App. 1999). 

The “conspiracy theory of personal jurisdic- 
tion” which holds that an out-of-state defen- 
dant involved in a conspiracy who lacks suffi- 
cient “minimum contacts” with the forum state 
may nevertheless be subject to jurisdiction be- 
cause of a coconspirator’s contacts with the 
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forum, comports with due process and fits 
within Tennessee’s long-arm statute, T.C.A. 
§ 20-2-113. Chenault v. Walker, 36 S.W.3d 45, 
2001 Tenn. LEXIS 46 (Tenn. 2001). 

Wife did not establish general or specific in 
personam jurisdiction over Indiana corporation 
under T.C.A. § 20-2-201(a) and U.S. Const. 
amend. 14, where the corporation’s contacts 
with Tennessee were irregular and there was 
no evidence that the corporation purposely di- 
rected its activities to Tennessee residents; the 
future consequences of the contract contem- 
plated performance by the corporation almost 
exclusively in Indiana, and the terms of the 
contract were governed by Indiana law. Selle v. 
Fayetteville Aviation, Inc., — S.W.3d —, 2006 
Tenn. App. LEXIS 335 (Tenn. Ct. App. May 22, 
2006). 


164. Taking. 

There was no taking requiring due process 
analysis merely because a utility was limited as 
to the manner in which it could bill at a given 
rate by order of the public service commission. 
In re Billing & Collection Tariffs of South Cent. 
Bell, 779 S.W.2d 375, 1989 Tenn. App. LEXIS 
233 (Tenn. Ct. App. 1989). 

Plaintiff prisoner’s allegation that other in- 
mates stole plaintiffs property failed to state a 
claim against the prison officials because the 
prison’s negligence in allowing the theft is not a 
“taking” for purposes of U.S. Const. amend. 14. 
Dellis v. Corr. Corp. of Am., 257 F.3d 508, 2001 
FED App. 228P, 2001 U.S. App. LEXIS 15965 
(6th Cir. 2001). 


165. Taxation. 

U.S. Const. amend. 14 was not intended to 
compel the states to adopt an iron rule of equal 
taxation, and it is within the power of the states 
to adjust their systems of taxation in all proper 
and reasonable ways so that clear and hostile 
discriminations against particular persons and 
classes are avoided. Bell’s Gap R.R. v. Pennsy]l- 
vania, 134) U.$))232, 10 'S...Ct. .5383,) 33 L.Ed. 
892, 1890 U.S. LEXIS 1963 (1890); Jennings v. 
Coal Ridge Imp. & Coal Co., 147 U.S. 147, 13S. 
Ct. 282, 37 L. Ed. 116, 1893 U.S. LEXIS 2150 
(U.S. Jan. 3, 1893); Branson v. Bush, 251 U.S. 
182, 40 S. Ct. 118, 64 L. Ed. 215, 1919 U.S. 
LEXIS 1823 (1919); Prouty v. Coyne, 55 F.2d 
289, 1932 U.S. Dist. LEXIS 974 (D.S.D. 1932), 
rev'd, 289 U.S. 704, 53 S. Ct. 658, 77 L. Ed. 
1461, 1933 U.S. LEXIS 206 (1933), rev’d on 
other grounds, Coyne v. Prouty, 289 U.S. 704, 
53 S. Ct. 658, 77 L. Ed. 1461, 1933 U.S. LEXIS 
206 (1933). 

Though the fact that a tax statute or the tax 
thereunder violates a state constitution is not 
necessarily sufficient to constitute a violation of 
U.S. Const. amend. 14, when the statute also 
results in an arbitrary and oppressive discrimi- 
nation in regard to a large class of citizens, or a 
large species of property, it is such class legis- 
lation and such denial of the equal protection of 
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the laws as renders it obnoxious to U.S. Const. 
amend. 14. Nashville, C. & St. L. R. Co. v. 
Taylor, 86 F. 168, 1898 U.S. App. LEXIS 2262 
(M.D. Tenn. 1898), modified, 88 F. 350, 1898 
U.S. App. LEXIS 2089 (6th Cir. 1898), modified, 
Taylor v. Louisville & N. R. Co., 88 F. 350, 1898 
U.S. App. LEXIS 2089 (6th Cir. 1898), cert. 
denied, 172 U.S. 647, 19 S. Ct. 887, 43 L. Ed. 
1182, 1898 U.S. LEXIS 2318 (1898), appeal 
dismissed, 20 S. Ct. 1022, 44 L. Ed. 1219 (U.S. 
1899), cert. denied, Taylor v. Louisville & N. R. 
Co., 172 U.S. 647, 19 S. Ct. 887, 43 L. Ed. 1182, 
1898 U.S. LEXIS 2318 (1898). 

The prohibitions of U.S. Const. amend. 14 
protect a citizen against a denial of the equal 
protection of the law and against taking prop- 
erty without due process of law under the 
power of taxation. Nashville, C. & St. L. R. Co. 
v. Taylor, 86 F. 168, 1898 U.S. App. LEXIS 2262 
(M.D. Tenn. 1898), modified, 88 F. 350, 1898 
U.S. App. LEXIS 2089 (6th Cir. 1898), modified, 
Taylor v. Louisville & N. R. Co., 88 F. 350, 1898 
U.S. App. LEXIS 2089 (6th Cir. 1898), cert. 
denied, 172 U.S. 647, 19 S. Ct. 887, 43 L. Ed. 
1182, 1898 U.S. LEXIS 2318 (1898), appeal 
dismissed, 20 S, Ct. 1022, 44 L. Ed. 1219 (U.S. 
1899), cert. denied, Taylor v. Louisville & N. R. 
Co., 172 U.S. 647, 19 S. Ct. 887, 43 L. Ed. 1182, 
1898 U.S. LEXIS 2318 (1898). 

A statute imposing a tax on persons engaged 
in employing persons to labor outside of a state 
does not violate U.S. Const. amend. 14, because 
a like tax is not imposed on persons employing 
persons to labor within the state. Williams v. 
Fears, 179 U.S. 270, 21 S. Ct. 128, 45 L. Ed. 
186, 1900 U.S. LEXIS 1867 (1900). 

Temporary inequality of taxation not a denial 
of equal protection. Sunday Lake Iron Co. v. 
Township of Wakefield, 247 U.S. 350, 38 S. Ct. 
495, 62 L. Ed. 1154, 1918 U.S. LEXIS 1917 
(1918). 

Nothing in the federal constitution nor in 
U.S. Const. amend. 14 prevents the states from 
imposing double taxation or any other form of 
unequal taxation so long as the inequality is 
not based upon arbitrary distinctions. Fort 
Smith Lumber Co. v. Arkansas ex rel. Arbuckle, 
251 U.S. 532, 40S. Ct. 304, 64 L. Ed. 396, 1920 
U.S. LEXIS 1638 (1920); Shaffer v. Carter, 252 
U.S. 37, 40S. Ct. 221, 64 L. Ed. 445, 1920 U.S. 
LEXIS 1660 (1920); Cream of Wheat Co. v. 
County of Grand Forks, 253 U.S. 325, 40 S. Ct. 
558, 64 L. Ed. 931, 1920 U.S. LEXIS 1426 
(1920); Royal Mineral Asso. v. Lord, 13 F.2d 
227, 1926 U.S. Dist. LEXIS 1162 (D. Minn. 
1926), affd, 271 U.S. 577, 46 S. Ct. 627, 70 L. 
Ed. 1093, 1926 U.S. LEXIS 885 (1926), aff'd sub 
nom. Lake Superior Consol. Iron Mines v. Lord, 
271 U.S. 577, 46S. Ct. 627, 70 L. Ed. 1093, 1926 
U.S. LEXIS 885 (1926). 

The due process of law clause of U.S. Const. 
amend. 14 contains no specific limitation on the 
right of taxation in the states, but the state may 
not impose taxes for merely private purposes. 
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Green v. Frazier, 253 U.S. 233, 40S. Ct. 499, 64 
L. Ed. 878, 1920 U.S. LEXIS 1418 (1920). 

Taxing anthracite, but not bituminous coal, 
not unconstitutional for discrimination. Heisler 
v. Thomas Colliery Co., 260 U.S. 245, 43 S. Ct. 
83, 67 L. Ed. 237, 1922 U.S. LEXIS 2365 (1922). 

It is only against flagrant abuse or purely 
arbitrary exercise of taxing power that U.S. 
Const. amend. 14 affords protection. Missouri 
Pac. R.R. v. Western Crawford Rd. Imp. Dist., 
266 U.S. 187, 45 S. Ct. 31, 69 L. Ed. 237, 1924 
U.S. LEXIS 2913 (1924). 

In determining whether there is a denial of 
equal protection in a tax statute the court will 
look to the fairness and reasonableness of its 
purposes and practical operation. Gregg Dyeing 
Co. v. Query, 286 U.S. 472, 52 S. Ct. 631, 76 L. 
Ed. 1232, 1932 U.S. LEXIS 798, 84 A.L.R. 831 
(1932). 

If any reason can be seen to justify a classi- 
fication in revenue statutes they will not be 
held unconstitutional because discriminatory. 
Sterchi Bros. Stores v. Wallace, 168 Tenn. 299, 
77 S.W.2d 807, 1934 Tenn. LEXIS 57 (1934). 

If a classification for police power or for 
taxation is arbitrary under U.S. Const. amend. 
14, § 1, it also violates the constitution of 
Tennessee. Marion County, Tenn., River 
Transp. Co. v. Stokes, 173 Tenn. 347, 117 
S.W.2d 740, 1937 Tenn. LEXIS 32 (1937). 

It is not the function of U.S. Const. amend. 14 
to uproot systems of taxation inseparable from 
the state’s tradition of fiscal administration 
and ingrained in the habits of its people. Nash- 
ville, C. & S. L. Railway v. Browning, 310 U.S. 
362, 60 S. Ct. 968, 84 L. Ed. 1254, 1940 U.S. 
LEXIS 593 (May 20, 1940). 

In determining whether rate is confiscatory it 
is not the actual rate of return which is being 
realized by company but whether or not the 
return that is being realized is just and reason- 
able under proven circumstances taking into 
consideration experiences of the past in refer- 
ence to experiences of the future. Southern Bell 
Tel. & Tel. Co. v. Tennessee Pub. Serv. Comm’n, 
202 Tenn. 465, 304 S.W.2d 640, 1957 Tenn. 
LEXIS 413 (1957). 

In the context of state taxation, the due 
process clause requires some definite link, some 
minimum connection, between a state and the 
person, property or transaction it seeks to tax. 
J.C. Penney Nat. Bank v. Johnson, 19 S.W.3d 
831, 1999 Tenn. App. LEXIS 826 (Tenn. Ct. 
App. 1999), cert. denied, 531 U.S. 927, 121 S. 
Ct. 305, 148 L. Ed. 2d 245, 2000 U.S. LEXIS 
6652 (2000). 


166. —Assessment and Collection. 

States may enact statutes providing for the 
collection of taxes for previous years which 
were not collected because of the want of laws 
authorizing their collection, or because of the 
misunderstanding or neglect of officers. Florida 
Cent. & P.R.R. v. Reynolds, 183 U.S. 471, 22 S. 
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Ct. 176, 46 L. Ed. 283, 1902 U.S. LEXIS 725 
(1902). 

Assessments for public improvements is not 
a deprivation of the equal protection of the 
laws. Louisville & N.R.R. v. Barber Asphalt 
Paving Co., 197 U.S. 430, 25 S. Ct. 466, 49 L. 
Ed. 819, 1905 U.S. LEXIS 1190 (1905); Ballard 
v. Hunter, 204 U.S. 241, 27S. Ct. 261, 51 L. Ed. 
461, 1907 U.S. LEXIS 1522 (1907); Cleveland, 
C.C. & St. L. Ry. v. Porter, 210 U.S. 177, 28 S. 
Ct. 647, 52 L. Ed. 1012, 1908 U.S. LEXIS 1502 
(1908). 

Highland which is not and cannot be ben- 
efited by a drainage improvement may not be 
included within district solely for revenue pur- 
poses. Myles Salt Co. v. Board of Comm’rs, 239 
U.S. 478, 36S. Ct. 204, 60 L. Ed. 392, 1916 U.S. 
LEXIS 1920 (1916). 

Assessments on public improvements must 
be based on benefits. Gast Realty & Inv. Co. v. 
Schneider Granite Co., 240 U.S. 55, 36 S. Ct. 
254, 60 L. Ed. 528, 1916 U.S. LEXIS 1424 
(1916), rehearing denied, 240 U.S. 55, 36S. Ct. 
254, 60 L. Ed. 528, 1916 U.S. LEXIS 1424 
(1916). 

Assessing part of cost of sewer construction 
against cemetery grounds is not denial of due 
process or equal protection. Mount St. Mary’s 
Cem. Ass’n v. Mullins, 248 U.S. 501, 39 S. Ct. 
173, 63 L. Ed. 383, 1919 U.S. LEXIS 2267 
(1919). 

Where the legislature of a state fixes by law, 
or delegates full legislative power to a munici- 
pal corporation to fix, the area of a sewer 
district on the property which is to be assessed, 
no advance notice to the property owner of such 
legislation is necessary in order to constitute 
due process. Hancock v. City of Muskogee, 250 
U.S. 454, 39 S. Ct. 528, 68 L. Ed. 1081, 1919 
U.S. LEXIS 1763 (1919). 

The United States supreme court only inter- 
feres with city sewer assessments on the 
ground of violating rights secured by U.S. 
Const. amend. 14 when the action is arbitrary 
or unequal in operation and effect. Goldsmith v. 
George G. Prendergast Constr. Co., 252 U.S. 12, 
40 S. Ct. 273, 64 L. Ed. 427, 1920 U.S. LEXIS 
1656 (1920). 

Supplemental assessment to cover deficiency 
was held valid. Kadow v. Paul, 274 U.S. 175, 47 
S. Ct. 561, 71 L. Ed. 982, 1927 U.S. LEXIS 17 
(1927). 

Assessment of railroad for benefits from im- 
provement of highway on basis of its entire 
property within the district, real and personal, 
while others are assessed on the basis of real 
estate only was held invalid. Road Imp. Dist. 
No. 1 v. Missouri Pac. R.R., 274 U.S. 188, 47S. 
Ct. 563, 71 L. Ed. 992, 1927 U.S. LEXIS 18 
(1927). 

Whether a road tax shall be general on all 
property or on abutting real property within 
the taxing unit, or shall be paid only on real 
property specially benefited, are matters usu- 
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ally resting in the discretion of the state, and 
are not controlled by either the due process or 
equal protection clauses of U.S. Const. amend. 
14, Memphis & C. Ry. v. Pace, 282 U.S. 241, 51 
S. Ct. 108, 75 L. Ed. 315, 1931 U.S. LEXIS 1, 72 
A.L.R. 1096 (1931). 

Fact that sales tax rate on manufacturers or 
processors was 1% as opposed to 3% general 
rate did not amount to invidious discrimination 
against interstate pipeline company under 
equal protection clause where rate applied to 
all manufacturers and processors whether intr- 
astate or interstate and pipeline company did 
not fall within class entitled to lower rate. 
Texas Eastern Transmission Corp. v. Benson, 
480 S.W.2d 905, 1972 Tenn. LEXIS 338 (Tenn. 
1972), appeal dismissed, 409 U.S. 1003, 93 S. 
Ct. 441, 34 L. Ed. 2d 295, 1972 U.S. LEXIS 620 
(1972), appeal dismissed, Texas Eastern Trans- 
mission Corp. v. Benson, 409 U.S. 1003, 93 S. 
Ct. 441, 34 L. Ed. 2d 295, 1972 U.S. LEXIS 620 
(1972), rehearing denied, Texas Eastern Trans- 
mission Corp. v. Benson, 409 U.S. 1119, 93 S. 
Ct. 898, 34 L. Ed. 2d 703 (1972). 

States have the right to adjust their systems 
of taxation in all proper and reasonable ways 
and the courts will not invalidate a tax statute 
on the basis of equal protection so long as the 
classification and selection are reasonable. Ge- 
nesco, Inc. v. Woods, 578 S.W.2d 639, 1979 
Tenn. LEXIS 419 (Tenn. 1979). 


167. —Notice and Hearing. 

Statutes providing for the levy of taxes or 
other assessments on property, which give par- 
ties an opportunity to appear and be heard, 
provide due process of law. Hagar v. Reclama- 
tion Dist. No. 108, 111 U.S. 701, 4S. Ct. 663, 28 
L. Ed. 569, 1884 U.S. LEXIS 1826 (1884); 
Cincinnati, N.O. & Tex. Pac. R.R. v. Kentucky, 
115 U.S. 321, 6 S. Ct. 57, 29 L. Ed. 414, 1885 
U.S. LEXIS 1843 (1885); Spencer v. Merchant, 
125 U.S. 345, 8S. Ct. 921, 31 L. Ed. 763, 1888 
U.S. LEXIS 1937 (1888); Walston v. Nevin, 128 
U.S. 578, 9S. Ct. 192, 32 L. Ed. 544, 1888 U.S. 
LEXIS 2252 (1888); Huling v. Kaw Valley Ry. & 
Imp. Co., 130 U.S. 559, 9 S. Ct. 603, 32 L. Ed. 
1045, 1889 U.S. LEXIS 1775 (1889); Palmer v. 
McMahon, 133 U.S. 660, 10S. Ct. 324, 33 L. Ed. 
772, 1890 U.S. LEXIS 1940 (1890); Lent v. 
Tillson, 140 U.S. 316, 11 S. Ct. 825, 35 L. Ed. 
419, 1891 U.S. LEXIS 2467 (U.S. May 11, 
1891). 

A law which grants to the taxpayer a right to 
be heard before final judgment provides due 
process of law for determining the valuation, 
although no provision is made for a rehearing. 
Pittsburgh, C., C. & St. L. Ry. v. Backus, 154 
U.S. 421, 14S. Ct. 1114, 38 L. Ed. 1031, 1894 
U.S. LEXIS 2240 (1894). 

Exactly what due process of law requires in 
the assessment and collection of general taxes 
has never yet been decided by this court, and 
laws for the assessment and collection of such 
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taxes stand upon a different footing than do 
laws providing for the assessment of special 
taxes, and it has been held that no notice is 
required to be given of the assessment of gen- 
eral taxes. Turpin v. Lemon, 187 U.S. 51, 23 S. 
Ct. 20, 47 L. Ed. 70, 1902 U.S. LEXIS 839 
(1902); Glidden v. Harrington, 189 U.S. 255, 23 
S. Ct. 574, 47 L. Ed. 798, 1903 U.S. LEXIS 1348 
(1903). 

Levy of assessment without notice where 
opportunity for a full hearing is given in pro- 
ceedings to enforce assessment does not violate 
the due process clause. Mount St. Mary’s Cem. 
Ass’n v. Mullins, 248 U.S. 501, 39 S. Ct. 173, 63 
L. Ed. 383, 1919 U.S. LEXIS 2267 (1919). 

An assessment against property within a 
city, made in accordance with the rule of the 
city charter, and adopted by a vote of the people 
under constitutional authority, even though 
previous, notice or preliminary hearing is not 
required as to the nature and extent of the 
benefits, is not in contravention of the due 
process clause. Withnell v. Ruecking Constr. 
Co., 249 U.S. 63, 39 S. Ct. 200, 63 L. Ed. 479, 
1919 U.S. LEXIS 2226 (1919). 

The due process clause requires that, after 
notice, a taxpayer should have opportunity to 
appear and be heard as to the validity of a tax 
and the amount thereof at some stage of the 
proceedings. Turner v. Wade, 254 U.S. 64, 41S. 
Ct. 27, 65 L. Ed. 134, 1920 U.S. LEXIS 1238 
(1920). See also Wells, Fargo & Co. v. Nevada, 
248 U.S. 165, 39 S. Ct. 62, 63 L. Ed. 190, 1918 
U.S. LEXIS 1673 (1918). 

Tax assessment statute providing for notice 
of court proceeding by publication only is due 
process. Fidelity Natl Bank & Trust Co. v. 
Swope, 274 U.S. 123, 47 S. Ct. 511, 71 L. Ed. 
959, 1927 U.S. LEXIS 13 (1927). 

Courtesy letter sent by the county to inform 
the property owner of the tax lien was defective 
in providing notice because it was not reason- 
ably calculated to apprise the owner of the tax 
hen suit and to give him an opportunity to 
present his objection; the letter did not require 
the owner to object or warn him that his prop- 
erty could be sold, and when the owner did not 
come to the office, no officer was ever assigned 
to pursue personal service. Wilson v. Blount 
County, 207 S.W.3d 741, 2006 Tenn. LEXIS 993 
(Tenn. 2006). 


168. —Situs for Taxation. 

The power of a state to tax property is limited 
to property such as is within its jurisdiction. 
Chicago, B. & Q.R.R. v. Chicago, 166 U.S. 226, 
17 S. Ct. 581, 41 L. Ed. 979, 1897 U.S. LEXIS 
2019 (1897). 

The imposition by a state of taxes on property 
situated in other states is a deprivation of 
property without due process of law. Delaware, 
L. & W.R.R. v. Pennsylvania, 198 U.S. 341, 25 
S. Ct. 669, 49 L. Ed. 1077, 1905 U.S. LEXIS 
1108 (1905); Union Refrigerator Transit Co. v. 
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Kentucky, 199 U.S. 194, 26 S. Ct. 36, 50 L. Ed. 
150, 1905 U.S. LEXIS 1022, 4 Ann. Cas. 493 
(1905); Gromer v. Standard Dredging Co., 224 
U.S. 362, 32 S. Ct. 499, 56 L. Ed. 801, 1912 U.S. 
LEXIS 2309 (1912). 

Taxation of personal property that is at times 
temporarily absent from the state is not a 
deprivation of property without due process of 
law. New York ex rel. New York ex rel. N.Y. 
Cent. & H.R.R.R. v. Miller, 202 U.S. 584, 26 S. 
Ct. 714, 50 L. Ed. 1155, 1906 U.S. LEXIS 1555 
(1906). 

The limitation imposed by U.S. Const. 
amend. 14 is merely that a state may not tax a 
resident for property which has acquired a 
permanent situs beyond its boundaries. Cream 
of Wheat Co. v. County of Grand Forks, 253 
U.S. 325, 40S. Ct. 558, 64 L. Ed. 931, 1920 U.S. 
LEXIS 1426 (1920). 

The exaction of a tax beyond the power of a 
state to impose violates the due process clause. 
Frick v. Pennsylvania, 268 U.S. 473, 45 S. Ct. 
603, 69 L. Ed. 1058, 1925 U.S. LEXIS 841, 42 
A.L.R. 316 (1925). 

Where a taxpayer extends his activities with 
respect to intangibles so as to avail himself of 
the laws of another state besides that of his 
domicile in such a way as to bring his person or 
property within the reach of the taxgatherer 
there, the reason for a single place of taxation is 
no longer present and the rule that such per- 
sonalty is taxable only at the domicile of the 
taxpayer is no longer applicable. Curry v. Mc- 
Canless, 307 U.S. 357, 59 S. Ct. 900, 83 L. Ed. 
1339, 19389 U.S. LEXIS 515, 123 A.L.R. 162 
(1939). 

The state of domicile may constitutionally 
tax the exercise or nonexercise at death of a 
general power of appointment by one who is 
both donor and donee of the power relating to 
securities held in another state. Curry v. Mc- 
Canless, 307 U.S. 357, 59 S. Ct. 900, 83 L. Ed. 
1339, 19389 U.S. LEXIS 515, 123 A.L.R. 162 
(1939). 


169. —Remedies. 

Taxpayer cannot complain where he does not 
exhaust remedy provided by state law. Apart- 
ments Bldg. Co. v. Smiley, 26 F.2d 469, 1928 
U.S. Dist. LEXIS 1215 (D. Okla. 1928), affd, 32 
F.2d 142, 1929 U.S. App. LEXIS 3724 (8th Cir. 
1929), affd, Apartments Bldg. Co. v. Smiley, 32 
F.2d 142, 1929 U.S. App. LEXIS 3724 (8th Cir. 
1929). 

Summary remedy for enforcing tax liability 
against transferee of tax property not invalid. 
Phillips v. Commissioner, 283 U.S. 589, 51 S. 
Ct. 608, 75 L. Ed. 1289, 1931 U.S. LEXIS 169 
(1931). 

The over valuation of property in appraising 
such property for the assessment of taxes does 
not amount to a violation of due process in the 
absence of a showing that the property of other 
taxpayers was not assessed on the same valu- 
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ation basis. Treadwell Realty Co. v. City of 
Memphis, 173 Tenn. 168, 116 S.W.2d 997, 1937 
Tenn. LEXIS 23 (1937). 


170. —Classification. 

Property assessment which is not uniform 
and involves class discrimination constitutes a 
deprivation of the equal protection of the law 
provided for by U.S. Const. amend. 14, though 
the illegality be in the administration of the 
statute under which assessment is made rather 
than the statute itself. Railroad & Tel. Cos. v. 
Board of Equalizers, 85 F. 302, 1897 U.S. App. 
LEXIS 3036 (M.D. Tenn. 1897). 

The state has a wide discretion in the classi- 
fication of property for taxation, though it must 
rest on real differences and may not be arbi- 
trary. Northwestern Mut. Life Ins. Co. v. Wis- 
consin, 247 U.S. 132, 38 S. Ct. 444, 62 L. Ed. 
1025, 1918 U.S. LEXIS 1964 (1918). 

A law confining recovery of back taxes to 
those due from corporations does not offend 
against the federal constitution on the theory of 
arbitrary discrimination between corporations 
and individuals. Fort Smith Lumber Co. v. 
Arkansas ex rel. Arbuckle, 251 U.S. 532, 40 S. 
Ct. 304, 64 L. Ed. 396, 1920 U.S. LEXIS 1638 
(1920). 

A discriminatory tax law cannot be sustained 
if the classification appears to be altogether 
illusory. F.S. Royster Guano Co. v. Virginia, 253 
U.S. 412, 40S. Ct. 560, 64 L. Ed. 989, 1920 U.S. 
LEXIS 1372 (1920). 

Where domestic corporations are taxed on 
income derived from business, both within and 
without the state, while those doing business 
without but not within are not taxed, there is a 
denial of equal protection. F.S. Royster Guano 
Co. v. Virginia, 253 U.S. 412, 40S. Ct. 560, 64 L. 
Ed. 989, 1920 U.S. LEXIS 1372 (1920). 

State statute imposing on foreign corpora- 
tions greater tax than is exacted from domestic 
corporations is invalid and cannot be justified 
on the theory that such imposition was a con- 
dition to doing business in the state. Hanover 
Fire Ins. Co. v. Harding, 272 U.S. 494, 47S. Ct. 
179, 71 L. Ed. 372, 1926 U.S. LEXIS 17, 49 
A.L.R. 713 (1926). 

Classification reasonably founded in purpose 
and policy of taxation does not violate equal 
protection clause. Great Atlantic & Pacific Tea 
Co. v. Morrissett, 58 F.2d 991, 1931 U.S. Dist. 
LEXIS 2057 (E.D. Va.), aff'd, 284 U.S. 584, 52S. 
Ct. 127, 76 L. Ed. 506, 1931 U.S. LEXIS 501 
(1931), affd, Great Atlantic & Pacific Tea Co. v. 
Morrissett, 284 U.S. 584, 52 S. Ct. 127, 76 L. 
Ed. 506, 1931 U.S. LEXIS 501 (1931). 

Intentional, systematic, and persistent dis- 
crimination in valuing property for taxation 
entitles taxpayer to relief, although his prop- 
erty is not assessed above full fair value. Phil- 
lips Petro. Co. v. Townsend, 63 F.2d 293, 1933 
U.S. App. LEXIS 3402 (5th Cir. 1933). 

Legislation classifying occupations for pur- 
pose of taxation will be held constitutional if 


AMENDMENTS 


Amend. 14, § 1 


there is any reason justifying classification. 
Sterchi Bros. Stores v. Wallace, 168 Tenn. 299, 
77 S.W.2d 807, 1934 Tenn. LEXIS 57 (1934). 

The states may classify property for taxation; 
may set up different modes of assessment, 
valuation and collection; may tax some kinds of 
property at higher rates than others; and in 
making all these differentiations may treat 
railroads and other utilities with that separate- 
ness which their distinctive characteristics and 
functions in society make appropriate. Nash- 
ville, C. & S. L. Railway v. Browning, 310 U.S. 
362, 60 S. Ct. 968, 84 L. Ed. 1254, 1940 U.S. 
LEXIS 593 (May 20, 1940). 

Since under the law of Tennessee there is 
only one class of property for purposes of taxa- 
tion and since U.S. Const. amend. 14 clearly 
prohibits unequal treatment within a class, the 
substantially and systematically higher assess- 
ment percentages for railroad and utility prop- 
erty, as opposed to other properties in Tennes- 
see is a violation of the equal protection clause. 
Louisville & N.R.R. v. Public Serv. Comm’n, 249 
F. Supp. 894, 1966 U.S. Dist. LEXIS 10536 
(M.D. Tenn. 1966), affd, 389 F.2d 247, 1968 
U.S. App. LEXIS 8054 (6th Cir. Tenn. 1968), 
affd, Louisville & N. R. Co. v. Public Service 
Com., 389 F.2d 247, 1968 U.S. App. LEXIS 8054 
(6th Cir. Tenn. 1968). 

The state legislature has wide discretion in 
the adoption of tax measures, for they produce 
the revenue under which government operates 
and, while not unrestrained, its judgment must 
be accorded great respect and its enactments 
must be given every intendment. Genesco, Inc. 
v. Woods, 578 S.W.2d 639, 1979 Tenn. LEXIS 
419 (Tenn. 1979). 


171. —Valuation. 

Tennessee Const. art. II, § 28 requires the 
reclassification of all property for ad valorem 
tax purposes and valuation at one hundred 
percent of full market value, and the action of 
taxing authorities in valuing public utility 
properties at full value and other properties at 
less than full value violated the equal protec- 
tion clause of U.S. Const. amend. 14 and en- 
titled the public utility taxpayers to obtain 
equalization. Louisville & N. R. Co. v. Public 
Service Com., 631 F.2d 426, 1980 U.S. App. 
LEXIS 13669 (6th Cir. Tenn. 1980), cert. de- 
nied, 450 U.S. 959, 101S. Ct. 1418, 67 L. Ed. 2d 
384, 1981 U.S. LEXIS 1073 (1981), cert. denied, 
Public Service Com. v. Louisville & N. R. Co., 
450 U.S. 959, 101 S. Ct. 1418, 67 L. Ed. 2d 384, 
1981 U.S. LEXIS 1073 (1981) (decided prior to 
1982 amendment). 


172. —Privilege and License Taxes. 

The imposition of a license tax by cities upon 
vehicles that are used upon the public streets is 
not in violation of U.S. Const. amend. 14. Wash- 
ington v. Wheaton, 29 F. Cas. 359, 1806 U.S. 
App. LEXIS 631 (C.C.D.C. 1806) (No. 17, 239). 
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To prohibit a dealer from selling, after his 
license has expired, firearms bought while the 
license was in force, does not deprive him of his 
property without due process of law. State v. 
Burgoyne, 75 Tenn. 173, 1881 Tenn. LEXIS 92, 
40 Am. Rep. 60 (1881). 

License taxes may be required of wholesale 
dealers in certain articles, although such a tax 
is not required of such dealers in other articles. 
Southwestern Oil Co. v. Texas, 217 U.S. 114, 30 
S. Ct. 496, 54 L. Ed. 688, 1910 U.S. LEXIS 1947 
(1910). 

A license tax of one cent per pound on oleo- 
margarine does not deny the equal protection of 
the laws guaranteed by U.S. Const. amend. 14. 
Hammond Packing Co. v. Montana, 233 U.S. 
331, 34 S. Ct. 596, 58 L. Ed. 985, 1914 U.S. 
LEXIS 1251 (1914). 

A statute, imposing annual license on a mer- 
chandise business and not on manufacturers 
selling goods at place of manufacture, is not 
violative of protection against abridgment of 
privileges and immunities. Armour & Co. v. 
Virginia, 246 U.S. 1, 38 S. Ct. 267, 62 L. Ed. 
547, 1918 U.S. LEXIS 1515 (1918). 

A requirement of an annual license for the 
sale of farm products does not abridge rights 
and privileges. Payne v. Kansas ex rel. Brew- 
ster, 248 U.S. 112, 39 S. Ct. 32, 63 L. Ed. 153, 
1918 U.S. LEXIS 1696 (1918). 

License tax on business of selling automo- 
biles held unconstitutional. Bethlehem Motors 
Corp. v. Flynt, 256 U.S. 421, 41S. Ct. 571, 65 L. 
Ed. 1029, 1921 U.S. LEXIS 1571 (1921). 

Privilege tax on foreign corporations was 
held valid. Bass, Ratcliff & Gretton, Ltd. v. 
State Tax Comm'n, 266 U.S. 271, 45 S. Ct. 82, 
69 L. Ed. 282, 1924 U.S. LEXIS 2664 (1924). 

A state statute imposing an occupation tax 
upon mercantile establishments, graduated ac- 
cording to the number of stores operating by a 
person, corporation, or partnership, is not a 
violation of U.S. Const. amend. 14. State Bd. of 
Tax Comm’rs v. Jackson, 283 U.S. 527, 51S. Ct. 
540, 75 L. Ed. 1248, 1931 U.S. LEXIS 164, 73 
A.L.R. 1464, 75 A.L.R. 1586 (1931). 

Exemption from license tax of production of 
electricity used for pumping irrigation water 
was held valid. Utah Power & Light Co. v. 
Pfost, 286 U.S. 165, 52 S. Ct. 548, 76 L. Ed. 
1038, 19382 U.S. LEXIS 796 (1932). 

Act imposing graduating license tax on chain 
stores was held not invalid. Southern Grocery 
Stores, Inc. v. South Carolina Tax Comm’n, 55 
F.2d 931, 1932 U.S. Dist. LEXIS 1008 (E.D.S.C. 
1932). 

Gasoline tax for use in construction and 
maintenance of highways was held valid. Nash- 
ville, C. & St. L. Ry. v. Wallace, 288 U.S. 249, 53 
S. Ct. 345, 77 L. Ed. 730, 1933 U.S. LEXIS 37, 
87 A.L.R. 1191 (1933). 

Statute imposing tax on privilege of operat- 
ing stores does not violate U.S. Const. amend. 
14 because of graduation of tax according to 
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number of stores. Louis K. Liggett Co. v. Lee, 
288 U.S. 517, 53S. Ct. 481, 77 L. Ed. 929, 1933 
U.S. LEXIS 51, 85 A.L.R. 699 (1933). 

Taxpayer could not avoid liability for pay- 
ment of gasoline privilege tax on sale of clean- 
ing fluid on ground of discrimination in viola- 
tion of constitutional rights in that the 
application of the tax had been varied and 
inconsistent with the result that others in like 
situation escaped taxation where it appeared 
that there was no showing of intentional omis- 
sion during the period in which the tax liability 
accrued. McKinnon & Co. v. State, 174 Tenn. 
619, 130 S.W.2d 91, 19388 Tenn. LEXIS 131 
(1938). 

Foreign life insurance company which had 
withdrawn from the state was subject to privi- 
lege tax based on premiums of unmatured 
policies issued while in the state and the impo- 
sition of such tax was not a violation of due 
process. State v. Continental Assurance Co., 
176 Tenn. 1, 1387 S.W.2d 277, 1939 Tenn. LEXIS 
94 (1939), rehearing denied, 176 Tenn. 1, 137 
S.W.2d 277, 1939 Tenn. LEXIS 94 (1939), ap- 
peal dismissed, 311 U.S. 5, 61S. Ct. 1, 85 L. Ed. 
5, 1940 U.S. LEXIS 211 (Oct. 21, 1940), reh’g 
denied, State v. Continental Assurance Co., 176 
Tenn. 1, 1387 S.W.2d 277, 1939 Tenn. LEXIS 94 
(1939), rehearing denied, 176 Tenn. 1, 1387 
S.W.2d 277, 1939 Tenn. LEXIS 94 (1939), ap- 
peal dismissed, 311 U.S. 5, 61S. Ct. 1, 85 L. Ed. 
5, 1940 U.S. LEXIS 211 (Oct. 21, 1940), appeal 
dismissed, Continental Assurance Co. v. Ten- 
nessee, 311 U.S. 5, 61S. Ct. 1, 85 L. Ed. 5, 1940 
U.S. LEXIS 211 (Oct. 21, 1940). 

Exemption of gasoline stored for export from 
imposition of storage tax while taxing kerosene 
did not constitute a violation of U.S. Const. 
amend. 14, on the ground that discrimination 
was unreasonable, since legislature under 
Tenn. Const. art. II, § 28 is authorized to tax 
privileges, and storage of gasoline and kerosene 
are different privileges. State ex rel. McCanless 
v. Standard Oil Co., 188 Tenn. 358, 219 S.W.2d 
644, 1941 Tenn. LEXIS 7 (1941), affd, 314 US. 
573, 62 S. Ct. 112, 86 L. Ed. 464, 1941 U.S. 
LEXIS 258 (1941), rehearing denied, 314 US. 
711, 62 S. Ct. 179, 86 L. Ed. 567, 1941 USS. 
LEXIS 174 (1941), affd, Standard Oil Co. v. 
Tennessee, 314 U.S. 573, 62S. Ct. 112, 86 L. Ed. 
464, 1941 U.S. LEXIS 258 (1941). 

Tennessee Private Acts 1979, chapter 145, 
authorizing a county legislative body to impose 
a privilege tax upon the occupancy of hotels and 
motels and requiring operators to collect and 
remit the tax and to keep appropriate records 
in connection therewith does not deny due 
process or constitute a taking of the operator’s 
property without just compensation because it 
fails to make provisions for compensation to the 
operator of a hotel or motel for keeping records 
and for collecting and remitting the tax. Pete v. 
Cumberland County, 621 S.W.2d 731, 1981 
Tenn. LEXIS 490 (Tenn. 1981). 
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Evidence was clear that at-large voting plan 
would result in a dilution of the voting strength 
of blacks. Taylor v. Haywood County, 544 F. 
Supp. 1122, 1982 U.S. Dist. LEXIS 13895 (W.D. 
Tenn. 1982). 


173. —Income Tax. 

The fact that it required the personal skill 
and management of a nonresident to bring his 
income from producing property within the 
state to fruition, and that his management was 
exerted from his place of business in another 
state, did not, by reason of the due process of 
law clause of U.S. Const. amend. 14, deprive 
the former state of jurisdiction to tax the in- 
come which arose within its own borders. Shaf- 
fer v. Carter, 252 U.S. 37, 40 S. Ct. 221, 64 L. 
Ed. 445, 1920 U.S. LEXIS 1660 (1920). 

There is no unconstitutional discrimination 
against citizens of other states in a state in- 
come tax law merely because it confines the 
deduction of expenses and losses in the case of 
nonresident taxpayers, to such as are con- 
nected with income arising from sources within 
the taxing state. Travis v. Yale & Towne Mfg. 
Co., 252 U.S. 60, 40 S. Ct. 228, 64 L. Ed. 460, 
1920 U.S. LEXIS 1661 (1920). 

A state tax on profits of a corporation, earned 
within the state by a series of transactions 
beginning in the state and ending with sale in 
other states, and based on a method of appor- 
tionment not arbitrary nor producing an unrea- 
sonable result, does not violate U.S. Const. 
amend. 14. Underwood Typewriter Co. v. 
Chamberlain, 254 U.S. 1138, 41 S. Ct. 45, 65 L. 
Ed. 165, 1920 U.S. LEXIS 1213 (1920). 

Income tax statute authorizing assessment 
against husband on joint income of husband 
and wife augmented by surtaxes violates due 
process and equal protection clauses. Hoeper v. 
Tax Comm’n, 284 U.S. 206, 52 S. Ct. 120, 76 L. 
Ed. 248, 1931 U.S. LEXIS 891, 78 A.L.R. 346 
(1931). 

A state tax on income applying to individuals 
and not domestic corporations is not necessar- 
ily violative of equal protection clause. 
Lawrence v. State Tax Comm’n, 286 U.S. 276, 
52 S. Ct. 556, 76 L. Ed. 1102, 1932 U.S. LEXIS 
602, 87 A.L.R. 374 (1932). 

Annuities are not taxable as income under 
U.S. Const. amend. 14. Sanborn v. McCanless, 
181 Tenn. 150, 178 S.W.2d 765, 767, 1944 Tenn. 
LEXIS 353 (1944). 


174. —Interstate Commerce Tax. 

A tax upon a carrier for business done in a 
state is not a tax upon interstate commerce, 
although the carrier is engaged in business 
between the states. Pacific Express Co. v. Seib- 
ert, 142 U.S. 339, 12 S. Ct. 250, 35 L. Ed. 1035, 
1892 U.S. LEXIS 1976 (U.S. Jan. 4, 1892). 

No state has the right to lay a tax on inter- 
state commerce. Chicago, B. & Q.R.R. v. Chi- 
cago, 166 U.S. 226, 17S. Ct. 581, 41 L. Ed. 979, 
1897 U.S. LEXIS 2019 (1897). 
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A state may not lay and collect taxes upon 
instrumentalities of interstate commerce which 
move both within and without its jurisdiction if 
appraised according to an arbitrary method 
producing results wholly unreasonable. Union 
Tank Line Co. v. Wright, 249 U.S. 275, 39 S. Ct. 
276, 63 L. Ed. 602, 1919 U.S. LEXIS 2152 
(1919). 

A reasonable tax upon the maintenance of 
poles and wires of a telegraph company within 
the limits of a city is not an unwarranted 
burden upon interstate commerce. Mackay Tel. 
& Cable Co. v. City of Little Rock, 250 U.S. 94, 
39 S. Ct. 428, 63 L. Ed. 863, 1919 U.S. LEXIS 
L719 (1919), 

The taxing of local activities of a corporation 
engaged in interstate commerce where such tax 
is levied as a recompense for protection of such 
local activities does not violate the constitution. 
Texas Gas Transmission Corp. v. Atkins, 205 
Tenn. 495, 327 S.W.2d 305, 1959 Tenn. LEXIS 
389 (1959). 

It is only when the application of a formula 
for apportioning state tax to businesses operat- 
ing both within and without the state results in 
allocating to the taxing state an amount of 
earnings or net worth palpably disproportion- 
ate to the business done or property owned in 
the taxing state that the due process clause 
may be successfully invoked by the corporation 
taxed. W.S. Dickey Clay Mfg. Co. v. Dickinson, 
200 Tenn. 25, 289 S.W.2d 533, 1956 Tenn. 
LEXIS 373 (1956). 


175. —Estate and Inheritance Taxes. 

States may enact laws providing for the taxa- 
tion of inheritances, and may provide what 
shall be exempted from such a tax. Magoun v. 
Illinois Trust & Sav. Bank, 170 U.S. 283, 18 S. 
Ct. 594, 42 L. Ed. 1037, 1898 U.S. LEXIS 1545 
(1898); Board of Education v. Illinois, 203 U.S. 
553,27 S. Ct.,171, 51.L. Ed..314, 1906 U.S. 
LEXIS 1621, 8 Ann. Cas. 157 (1906); Moffitt v. 
Kelly, 218 U.S. 400, 31S. Ct. 79, 54 L. Ed. 1086, 
1910 U.S. LEXIS 2035 (1910). 

Progressive inheritance tax does not, of ne- 
cessity, impair the obligation of contracts. Orr v. 
Gilman, 183 U.S. 278, 22 S. Ct. 213, 46 L. Ed. 
196, 1902 U.S. LEXIS 718 (1901). 

Transfers to take effect at death are taxable. 
Keeney v. Comptroller of N.Y., 222 U.S. 525, 32 
S. Ct. 105, 56 L. Ed. 299, 1912 U.S. LEXIS 2206 
(1912). 

A state inheritance tax on the transfer of 
property of a nonresident decedent held not in 
violation of the constitution. Maxwell v. Bug- 
bee, 250 U.S. 525, 40 S. Ct. 2, 63 L. Ed. 1124, 
1919 U.S. LEXIS 1772 (1919). 

Taxation of estate of nonresident decedent 
within the state’s jurisdiction on ratio to whole 
estate is not a violation of due process clause. 
Maxwell v. Bugbee, 250 U.S. 525, 40S. Ct. 2, 63 
L. Ed. 1124, 1919 U.S. LEXIS 1772 (1919). 

State may impose a penalty on property 
belonging to estate which evaded taxation. 
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Bankers Trust Co. v. Blodgett, 260 U.S. 647, 43 
S. Ct. 233, 67 L. Ed. 439, 1923 U.S. LEXIS 2505 
(19283). 

Imposition of tax against property of de- 
ceased person outside the state is a denial of 
due process of law. Moore v. Mitchell, 30 F.2d 
600, 1929 U.S. App. LEXIS 2467, 65 A.L.R. 
1354 (2d Cir. 1929), affd, 281 U.S. 18, 50S. Ct. 
175, 74 L. Ed. 673, 1930 U.S. LEXIS 733 (1930), 
affd, Moore v. Mitchell, 281 U.S. 18, 50 S. Ct. 
175, 74 L. Ed. 673, 1930 U.S. LEXIS 733 (1930). 

The Federal Revenue Act (Acts 1918, ch. 18, 
§ 402, 40 Stat. 1057), taxing transfers of prop- 
erty of decedents made to take effect in posses- 
sion and enjoyment at or after the death of 
decedent, is not invalid as denying due process 
of law, under U.S. Const. amend. 14. Klein v. 
United States, 283 U.S. 231, 51S. Ct. 398, 75 L. 
Ed. 996, 1931 U.S. LEXIS 143 (1931). 

A state may, consistently with U.S. Const. 
amend. 14, impose a tax upon a transfer by 
death of shares of stock in a corporation, incor- 
porated under its laws, even though the dece- 
dent who owned those shares was domiciled in 
another state. State Tax Comm’n v. Aldrich, 316 
U.S. 174, 62 S. Ct. 1008, 86 L. Ed. 13858, 1942 
U.S. LEXIS 675, 139 A.L.R. 1436 (1942). 

Statute imposing succession tax, at settlor’s 
death, on irrevocable transfer to trustee, to pay 
income to settlor for life, and remainder to 
others on his death, is not unconstitutional. 
Guaranty Trust Co. v. Blodgett, 287 U.S. 509, 
53 S. Ct. 244, 77 L. Ed, 463, 1933 U.S. LEXIS 6 
(1933). 

Statute imposing estate tax on trust fund 
was held valid. Porter v. Commissioner, 288 
U.S. 436, 53S. Ct. 451, 77 L. Ed. 880, 1933 U.S. 
LEXIS 46 (1933). 


176. —Sales Tax. 

Prosecution for failure to collect sales tax on 
sales of gold and silver coins and bullion was 
not a violation of due process since the statutes 
imposing the tax are not so vague and ambigu- 
ous as to lead one to believe that such sales 
were not subject to the tax. State v. Sanders, 
923 S.W.2d 540, 1996 Tenn. LEXIS 358 (Tenn. 
May 28, 1996). 


177. —Trusts. 

A property right consisting of an income, 
profits, or benefits in the hands of a trustee in a 
sister state belongs to the beneficiary under the 
trust and is subject to be taxed as income from 
the trust property by the state which protects 
the beneficiary. Maguire v. Trefry, 253 U.S. 12, 
40 S. Ct. 417, 64 L. Ed. 739, 1920 U.S. LEXIS 
1486 (1920). 

A state may, without denying due process of 
law, tax the income received by a resident from 
securities held for her benefit by the trustee in 
a trust created and administered by the law of 
another state, and not directly taxable to the 
trustee. Maguire v. Trefry, 253 U.S. 12, 40S. Ct. 
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417, 64 L. Ed. 739, 1920 U.S. LEXIS 1486 
(1920). 

State tax on incomes from stocks and bonds 
not taxed ad valorem was not violative of U.S. 
Const. amend. 14 in its imposition upon income 
of resident from trust in another state where 
there was no showing of authority of the other 
state to impose ad valorem taxes on the secu- 
rities yielding the income or of payment of any 
taxes by the trustee. Ross v. McCabe, 166 Tenn. 
314, 61 S.W.2d 479, 1932 Tenn. LEXIS 135 
(Tenn. 1932), appeal dismissed, 290 U.S. 603, 
54 S. Ct. 347, 78 L. Ed. 529, 1933 U.S. LEXIS 
520 (1933), appeal dismissed, Ross v. Fort, 290 
U.S. 603, 54S. Ct. 347, 78 L. Ed. 529, 1933 U.S. 
LEXIS 520 (1933). 


178. —Banks. 

Agreement between the state and national 
banks on taxation of deposits does not deny 
equal protection of the laws or due process of 
law. Clement Nat'l] Bank v. Vermont, 231 U.S. 
120, 34 S. Ct. 31, 58 L. Ed. 147, 1913 US. 
LEXIS 2599 (1913). 

Intentional exaction on part of state of taxes 
upon shares of national and state banks at a 
higher rate than competitive domestic corpora- 
tions violates equal protection clause. lowa-Des 
Moines Nat’! Bank v. Bennett, 284 U.S. 239, 52 
S. Ct. 133, 76 L. Ed. 265, 1931 U.S. LEXIS 472 
(1931). 


179. —Corporations. 

States may impose taxes upon dividends of 
foreign corporations doing business within such 
states. Home Ins. Co. v. New York, 134 U.S. 
594, 10 S. Ct. 593, 33 L. Ed. 1025, 1890 US. 
LEXIS 1998 (1890). 

A state may tax a corporation for the privi- 
lege of exercising its franchises within the 
state, and such tax may be based upon the 
earnings of the corporation, although a portion 
thereof may be derived from carriage of inter- 
state commerce. Maine v. Grand Trunk Ry., 142 
U.S. 217, 12S. Ct. 121, 35 L. Ed. 994, 1891 U.S. 
LEXIS 2580 (U.S. Dec. 14, 1891). 

Exaction of state excise tax calculated on 
entire stock of foreign corporation doing both a 
local and interstate business violates due pro- 
cess clause. International Paper Co. v. Massa- 
chusetts, 246 U.S. 135, 38 S. Ct. 292, 62 L. Ed. 
624, 1918 U.S. LEXIS 1528, 1918C Ann. Cas. 
617 (1918). 

Excise tax on corporations is constitutional 
as applied to corporations manufacturing in 
state but selling product in other states. Under- 
wood Typewriter Co. v. Chamberlain, 254 U.S. 
113, 41 S. Ct. 45, 65 L. Ed. 165, 1920 US. 
LEXIS 1213 (1920). 

Excise tax on articles produced, manufac- 
tured, sold, or consumed was held valid. Porto 
Rico Tax Appeals, 16 F.2d 545, 1926 U.S. App. 
LEXIS 3907 (1st Cir. 1926). 

State may impose privilege tax on foreign 
corporations doing business in state based on 
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total gross receipts received within the state, on 
total capital stock represented by property 
within the state, or on total net income attrib- 
utable to business within the state. National 
Leather Co. v. Massachusetts, 277 U.S. 413, 48 
S. Ct. 534, 72 L. Ed. 935, 1928 U.S. LEXIS 692 
(1928). 

Validity of provision for allocation of corpo- 
rate income as within and without the state. 
United Adv. Corp. v. Lynch, 1 F. Supp. 302, 1932 
U.S. Dist. LEXIS 1719 (S.D.N.Y 1932), aff'd, 63 
F.2d 243, 1933 U.S. App. LEXIS 3381 (2d Cir. 
1933), affd, United Advertising Corp. v. Lynch, 
63 F.2d 243, 1933 U.S. App. LEXIS 3381 (2d 
Cir. 1933). 


180. ——Stock Tax. 

A state may provide by law that nonresident 
owners shall pay a direct tax to the state on 
corporate stock owned by them within the 
state, and that resident owners of such stock 
shall pay only a local tax thereon when such 
nonresident owners are exempted from the 
local tax. Travellers’ Ins. Co. v. Connecticut, 185 
U.S. 364, 22S. Ct. 673, 46 L. Ed. 949, 1902 U.S. 
LEXIS 2200 (1902). 

States may impose a tax on stock of a foreign 
corporation held by citizens of the state, when 
the stock of similar domestic corporations is not 
taxed. Kidd v. Alabama, 188 U.S. 730, 23 S. Ct. 
401, 47 L. Ed. 669, 1903 U.S. LEXIS 1316 
(1903). But see Fulton Corp. v. Faulkner, 116 S. 
Ct. 848, 516 U.S. 325, 133 L. Ed. 2d 796, 1996 
U.S. LEXIS 1379 (1996). 

Taxation of stock owned by inhabitants of the 
state in a foreign corporation, where it has no 
taxable property within the taxing state, does 
not deny equal protection of the law. Darnell v. 
Indiana, 226 U.S. 390, 33 S. Ct. 120, 57 L. Ed. 
267, 1912 U.S. LEXIS 2161 (1912). But see 
Fulton Corp. v. Faulkner, 116 S. Ct. 848, 516 
U.S. 325, 133 L. Ed. 2d 796, 1996 U.S. LEXIS 
1379 (1996). 

A state may, so far as the federal constitution 
is concerned, tax its own corporations in respect 
to the stock held by them in other domestic 
corporations, although unincorporated stock- 
holders are exempt. Fort Smith Lumber Co. v. 
Arkansas ex rel. Arbuckle, 251 U.S. 532, 40 S. 
Ct. 304, 64 L. Ed. 396, 1920 U.S. LEXIS 1638 
(1920). 

A state may, consistently with U.S. Const. 
amend, 14, tax a corporation organized under 
its laws upon the value of its outstanding 
capital stock, although the corporation’s prop- 
erty and business are entirely in another state. 
Cream of Wheat Co. v. County of Grand Forks, 
253 U.S. 325, 40 S. Ct. 558, 64 L. Ed. 931, 1920 
U.S. LEXIS 1426 (1920). 

Transfer tax on corporate stock of nonresi- 
dent in foreign corporations doing business in 
state was held invalid. Rhode Island Hospital 
Trust Co. v. Doughton, 270 U.S. 69, 46 S. Ct. 
256, 70 L. Ed. 475, 43 A.L.R. 1374 (1926). 
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181. Utilities. 

An act making water rents a lien on property 
prior to other and earlier liens is not a divesting 
of property without due process of law. Provi- 
dent Inst. for Sav. v. Mayor of Jersey City, 113 
U.S. 506, 5S. Ct. 612, 28 L. Ed. 1102, 1885 U.S. 
LEXIS 1699 (1885). 

Requiring gas companies to remove pipes 
because of drainage is not a deprivation of 
property without due process of law. New Or- 
leans Gas Light Co. v. Drainage Comm’n, 197 
U.S. 453, 25S. Ct. 471, 49 L. Ed. 831, 1905 U.S. 
LEXIS 1193 (1905). 

A law of a state withholding from the courts 
power to determine the question of confiscation 
according to their own independent judgment 
upon an appeal from the public service commis- 
sion is in contravention of the due process 
clause. Ohio Valley Water Co. v. Ben Avon 
Borough, 253 U.S. 287, 40 S. Ct. 527, 64 L. Ed. 
908, 1920 U.S. LEXIS 1423 (1920). 

A pipe line, constructed solely for particular 
producers under strictly private contract and 
never devoted by its owner to public use, cannot 
be converted into a public utility nor its owner 
made a common carrier by mere legislative fiat 
or by any regulatory order of a commission. 
Producers Transp. Co. v. Railroad Comm’n, 251 
U.S. 228, 40S. Ct. 131, 64 L. Ed. 239, 1920 U.S. 
LEXIS 1730 (1920). 

A lien created by a city on property for water 
furnished does not deprive the owner of prop- 
erty without due process of law where meters 
had been installed by a lessee who covenanted 
but failed to pay the charges for water. Dunbar 
v. City of New York, 251 U.S. 516, 40S. Ct. 250, 
64 L. Ed. 384, 1920 U.S. LEXIS 1635 (1920). 

A state corporation commission order, prohib- 
iting a laundry company from charging rates 
higher than those which prevailed in a certain 
year prescribed, thus fixing maximum rates for 
the service, was a legislative order; and, under 
U.S. Const. amend. 14, plaintiff was entitled to 
a review in the courts of its contention that 
such rates were not compensatory. Oklahoma 
Operating Co. v. Love, 252 U.S. 331, 40 S. Ct. 
338, 64 L. Ed. 596, 1920 U.S. LEXIS 1579 
(1920). 

Rates not producing reasonable return upon 
value of property are invalid. Kings County 
Lighting Co. v. Prendergast, 7 F.2d 192, 1925 
U.S. Dist. LEXIS 1212 (E.D.N.Y. 1925), modi- 
fied 272 U.S. 579, 47 S. Ct. 199, 71 L. Ed. 421, 
1926 U.S. LEXIS 27 (1926), affd sub nom. 
Ottinger v. Brooklyn Union Gas Co., 272 U.S. 
579, 47 S. Ct. 199, 71 L. Ed. 421, 1926 US. 
LEXIS 27 (1926). 

Statute of state giving material produced in 
the state preference in construction of public 
works is valid. City of Denver v. Bossie, 83 Colo. 
329, 266 P. 214, 1928 Colo. LEXIS 239 (1928). 

Public service commission can _ establish 
minimum rates for intrastate utilities. Great N. 
Utils. Co. v. Public Serv. Comm’n, 52 F.2d 802, 
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1931 U.S. Dist. LEXIS 1702 (D. Mont. 1931), 
affd, 285 U.S. 524, 52S. Ct. 313, 76 L. Ed. 921, 
1932 U.S. LEXIS 454 (1932), affd, Public Ser- 
vice Com. v. Great Northern Utilities Co., 285 
U.S. 524, 52S. Ct. 318, 76 L. Ed. 921, 1932 U.S. 
LEXIS 454 (1932), following remand, Public 
Service Com. v. Great Northern Utilities Co., 
289 U.S. 130, 53 S. Ct. 546, 77 L. Ed. 1080, 1933 
U.S. LEXIS 171 (1933). 

General reduction of electric company’s city 
rates by emergency order was held prima facie 
confiscatory. Indiana Gen. Serv. Co. v. Mc- 
Cardle, 1 F. Supp. 113, 1932 U.S. Dist. LEXIS 
1676 (S.D. Ind. 1932). 

Due process clause does not assure public 
utilities the right to return on value of property 
in all cases. Public Service Com. v. Great North- 
ern Utilities Co., 285 U.S. 524, 52S. Ct. 313, 76 
L. Ed. 921, 1932 U.S. LEXIS 454 (1932), follow- 
ing remand, Public Service Com. v. Great 
Northern Utilities Co., 289 U.S. 130, 53 S. Ct. 
546, 77 L. Ed. 1080, 1933 U.S. LEXIS 171 
(1933). 

Loss of patronage by utility due to competi- 
tion does not justify imposition of exorbitant 
charges. Public Service Com. v. Great Northern 
Utilities Co., 289 U.S. 130, 53 S. Ct. 546, 77 L. 
Ed. 1080, 1933 U.S. LEXIS 171 (1933), appeal 
on remand from Public Service Com. v. Great 
Northern Utilities Co., 285 U.S. 524, 52 S. Ct. 
313, 76 L. Ed. 921, 1932 U.S. LEXIS 454 (1932). 

Where a public utility is contesting in court 
an order of a commission and the constitutional 
question of confiscation is involved, it is en- 
titled to the independent judgment of the court 
both on the law and the facts to the end that the 
constitution may be maintained as the supreme 
law of the land. Southern Continental Tel. Co. 
v. Railroad & Pub. Utils. Comm’n, 199 Tenn. 
122, 285 S.W.2d 115, 1955 Tenn. LEXIS 435 
(1955), overruled in part, Public Service Com. v. 
General Tel. Co., 555 S.W.2d .395, 1977 Tenn. 
LEXIS 629 (Tenn. 1977), affd, 201 Tenn. 692, 
301 S.W.2d 387, 1957 Tenn. LEXIS 352 (1957). 

In proceedings for establishment of telephone 
rates in which chancellor did not consider ex- 
hibit of the railroad and public utilities com- 
mission the case was remanded for further 
consideration of the chancellor to the end that 
the findings and conclusions in accordance with 
the independent judgment of the chancellor 
should be decreed. Southern Continental Tel. 
Co. v. Railroad & Pub. Utils. Comm’n, 199 
Tenn. 122, 285 S.W.2d 115, 1955 Tenn. LEXIS 
435 (1955), overruled in part, Public Service 
Com. v. General Tel. Co., 555 S.W.2d 395, 1977 
Tenn. LEXIS 629 (Tenn. 1977), affd, 201 Tenn. 
692, 301 S.W.2d 387, 1957 Tenn. LEXIS 352 
(1957). 

Since the public service commission is an 
administrative board and not a court, the con- 
stitutional requirement of fundamental fair- 
ness under the due process clause required only 
that the hearings it conducts be hearings in a 
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substantial sense and the statutory procedure 
which permits hearings before an examiner, a 
quorum of the commission sitting in shifts, and 
a decision by members of the commission who 
did not participate in the hearings, met the 
constitutional requirements so long as the 
members making the decision considered and 
appraised the evidence presented at the hear- 
ings. McMinnville Freight Line v. Atkins, 514 
S.W.2d 725, 1974 Tenn. LEXIS 456 (Tenn. 
1974). 

Where rates set by the public service commis- 
sion have passed beyond arbitrariness, capri- 
ciousness or are an abuse or unwarranted ex- 
ercise of discretion, a judicial determination of 
confiscation in violation of the due process 
requirements of U.S. Const. amend. 5 and U.S. 
Const. amend. 14 may be made and relief 
provided. United Inter-Mountain Tel. Co. v. 
Public Service Com., 555 S.W.2d 389, 1977 
Tenn. LEXIS 627 (Tenn. 1977); Public Service 
Com. v. General Tel. Co., 555 S.W.2d 395, 1977 
Tenn. LEXIS 629 (Tenn. 1977). 


182. Voting Districts. 

Equality of population among voting districts 
is required by U.S. Const. amend. 14 and by 
Tenn. Const. art. II, §§ 4 and 6. State ex rel. 
Lockert v. Crowell, 631 S.W.2d 702, 1982 Tenn. 
LEXIS 398 (Tenn. 1982). 

In a county comprised of two school districts, 
one serving students within a city and the other 
serving the county outside the city, a county- 
wide election plan was unconstitutional be- 
cause it diluted the votes of residents of the 
county district. Board of County Comm’rs v. 
Burson, 121 F.3d 244, 1997 FED App. 228P, 
1997 U.S. App. LEXIS 19285 (6th Cir. 1997), 
rehearing denied, 127 F.3d 495, 1997 U.S. App. 
LEXIS 28538 (6th Cir. 1997), cert. denied, 522 
U.S. 1118, 118 S. Ct. 1047, 140 L. Ed. 2d 111, 
1998 U.S. LEXIS 944 (1998). 


183. Wills and Probate. 

If the property of a living person is sold under 
the probate laws of a state without notice to 
him, and the state courts hold the title of the 
purchaser to be valid, there is a deprivation of 
property without due process of law. Scott v. 
McNeal, 154 U.S. 34, 14S. Ct. 1108, 38 L. Ed. 
896, 1894 U.S. LEXIS 2217 (1894). 

Requirement in uniform wills act that testa- 
tor sign or acknowledge will in presence of two 
witnesses, and they being in the presence of 
each other does not violate U.S. Const. amend. 
14 on ground that it becomes possible for wit- 
ness to swear that will was not witnessed in 
presence of each other, thus destroying will. 
McClure v. Wade, 34 Tenn. App. 154, 235 
S.W.2d 835, 1950 Tenn. App. LEXIS 138, 28 
A.L.R.2d 104 (1950). 

The right to dispose of property by will, or 
real estate at least, depends entirely upon stat- 
ute since it is not a natural or constitutional 
right and may be regulated by legislation. 
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Doughty v. Hammond, 207 Tenn. 545, 341 
S.W.2d 713, 1960 Tenn. LEXIS 491 (1960). 


184. Workers’ Compensation. 

The discretion exercised by the legislature in 
prescribing what, if any, damages or interest 
shall be paid by way of compensation for delay 
in the payment of judgments is altogether out- 
side the sphere of private contracts. Missouri & 
Ark. Lumber & Mining Co. v. Greenwood Dist., 
249 U.S. 170, 39 S. Ct. 202, 63 L. Ed. 538, 1919 
U.S. LEXIS 2240 (1919). 

States are not required by the due process 
clause to base compulsory compensation solely 
upon loss of earning power. New York Cent. 
R.R. v. Bianc, 250 U.S. 596, 40 S. Ct. 44, 63 L. 
Ed. 1161, 1919 U.S. LEXIS 1781 (1919). 

Compensation for disfigurement is not a vio- 
lation of due process clause. New York Cent. 
R.R. v. Bianc, 250 U.S. 596, 40 S. Ct. 44, 63 L. 
Ed. 1161, 1919 U.S. LEXIS 1781 (1919). 

The state Workers’ Compensation Law does 
not deprive employers or employees of their 
property or contract rights without due process 
of law. Scott v. Nashville Bridge Co., 143 Tenn. 
86, 223 S.W. 844, 1919 Tenn. LEXIS 27 (1919). 

An exercise of public policy, with reference to 
compensation to injured employees, cannot be 
resisted because of conduct of contracts done or 
made upon the faith of former exercise of it, 
upon the ground that its later exercise deprives 
of property or invalidates those contracts. 
Thornton v. Duffy, 254 U.S. 361, 41 S. Ct. 137, 
65 L. Ed. 304, 1920 U.S. LEXIS 1146 (1920). 

Statute limiting review of industrial board 
findings to cases where there is no evidence to 
support them was held valid. Booth Fisheries 
Co. v. Industrial Comm’n, 271 U.S. 208, 46 S. 
Ct. 491, 70 L. Ed. 908, 1926 U.S. LEXIS 618 
(1926). 

Provision in compensation statute that com- 
missioner shall not be bound by rules of evi- 
dence applicable in a court is compatible with 
due process. Crowell v. Benson, 285 U.S. 22, 52 
S. Ct. 285, 76 L. Ed. 598, 1932 U.S. LEXIS 773 
(1932). 

Requirement that amount of workers’ com- 
pensation settlement be tendered as pre-condi- 
tion to setting aside settlement does not de- 
prive indigent of equal protection or due 
process. Cockrell v. B & S Concrete Supply, 477 
S.W.2d 9, 1972 Tenn. LEXIS 386 (Tenn. 1972), 
overruled, Betts v. Tom Wade Gin, 810 S.W.2d 
140, 1991 Tenn. LEXIS 174 (Tenn. 1991). But 
see Betts v. Tom Wade Gin, 810 S.W.2d 140, 
1991 Tenn. LEXIS 174 (Tenn. 1991). 

A nonpolicymaking deputy sheriff could not 
be discharged from his position by the sheriff 
for exercising his constitutional right to cam- 
paign for the sheriffs opponent, and one who 
was so discharged was entitled to recover lost 
earnings, costs and a reasonable attorney’s fee. 
Hollifield v. McMahan, 438 F. Supp. 591, 1977 
U.S. Dist. LEXIS 14984 (E.D. Tenn. 1977). 
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A deputy sheriff who had been unconstitu- 
tionally discharged from his position for engag- 
ing in political activity was not entitled to 
reinstatement, where the evidence showed that 
he was temperamentally unsuited for the posi- 
tion, and that since his discharge he had be- 
come profitably engaged in another field. Holli- 
field v. McMahan, 438 F. Supp. 591, 1977 U.S. 
Dist. LEXIS 14984 (E.D. Tenn. 1977). 

Provisions of the Workers’ Compensation 
Law (chapter 6 of title 50) on permanent partial 
disability impairment awards do not violate 
equal protection. Brown v. Campbell County 
Bd. of Educ., 915 S.W.2d 407, 1995 Tenn. 
LEXIS 781 (Tenn. 1995), cert. denied, 517 U.S. 
1222, 116 S. Ct. 1852, 134 L. Ed. 2d 952, 1996 
U.S. LEXIS 3465 (1996). 

Provisions of the Workers’ Compensation 
Law (chapter 6 of title 50) relating to termina- 
tion of permanent total disability benefits for 
workers age 60 and over do not violate equal 
protection. Vogel v. Wells Fargo Guard Servs., 
937 S.W.2d 856, 1996 Tenn. LEXIS 618 (Tenn. 
1996). 


185. Zoning. 

Ordinance restricting location of laundry was 
held invalid. In re Sam Kee, 31 F. 680, 1887 
U.S. App. LEXIS 2675 (N.D. Cal. 1887). 

Limitation by ordinance on location of pri- 
vate markets near public market held valid. 
Natal v. Louisiana, 139 U.S. 621, 11S. Ct. 636, 
35 L. Ed. 288, 1891 U.S. LEXIS 2416 (U.S. Apr. 
13, 1891). 

States may regulate by law the height of 
buildings, and may provide how persons who 
may suffer damages caused by the enactment of 
such law shall proceed to enforce their claims 
against the state or some political division 
thereof. Williams v. Parker, 188 U.S. 491, 23 S. 
Ct. 440, 47 L. Ed. 559, 1903 U.S. LEXIS 1292 
(1903). 

Cities may regulate the height of buildings 
under the police power. Welch v. Swasey, 214 
U.S. 91, 29S. Ct. 567, 53 L. Ed. 928, 1909 U.S. 
LEXIS 1895 (1909). 

Ordinance creating “multiple dwelling” dis- 
tricts held valid. City of Aurora v. Burns, 319 
Ill. 84, 149 N.E. 784, 1925 Ill. LEXIS 777 
(1925); American Wood Prods. Co. v. City of 
Minneapolis, 21 F.2d 440, 1927 U.S. Dist. 
LEXIS 1385 (D. Minn. 1927), affd, 35 F.2d 657, 
1929 U.S. App. LEXIS 3040 (8th Cir. Minn. 
1929), affd, American Wood Products Co. v. 
Minneapolis, 35 F.2d 657, 1929 U.S. App. 
LEXIS 3040 (8th Cir. Minn. 1929); De Lano v. 
City of Tulsa, 26 F.2d 640, 1928 U.S. App. 
LEXIS 3757 (8th Cir. 1928), cert. denied, 278 
U.S. 654, 49S. Ct. 179, 73 L. Ed. 564, 1929 U.S. 
LEXIS 413 (1929), cert. denied, Delano v. Tulsa, 
278 U.S. 654, 49 S. Ct. 179, 73 L. Ed. 564, 1929 
U.S. LEXIS 413 (1929). 

Comprehensive building and zoning regula- 
tions are valid instances of police regulations. 
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Village of Euclid v. Ambler Realty Co., 272 U.S. 
365, 47 S. Ct. 114, 71 L. Ed. 303, 1926 U.S. 
LEXIS 8, 54 A.L.R. 1016 (1926). 

Exclusion from residential districts of apart- 
ment houses, business houses, retail stores, 
and shops, together with other like establish- 
ments, held not invalid. Village of Euclid v. 
Ambler Realty Co., 272 U.S. 365, 47S. Ct. 114, 
71 L. Ed. 303, 1926 U.S. LEXIS 8, 54 A.L.R. 
1016 (1926). 

Zoning ordinance reserving power in city 
council for special cases is valid. Gorieb v. Fox, 
274 U.S. 603, 47S. Ct. 675, 71 L. Ed. 1228, 1927 
U.S. LEXIS 54, 53 A.L.R. 1210 (1927). 

Zoning ordinances including within a resi- 
dential district land contiguous to unrestricted 
land, held invalid, in that they did not tend to 
conserve the health, safety, convenience, and 
general welfare of the part of the city affected. 
Nectow v. City of Cambridge, 277 U.S. 183, 48 
S. Ct. 447, 72 L. Ed. 842, 1928 U.S. LEXIS 683 
(1928). 

Where an ordinance regulating liquor retail- 
ers was amended as to exclude petitioner’s 
liquor store from the area in which liquor could 
be sold, the amendment was not unreasonable 
or arbitrary or violative of U.S. Const. amend. 
14, § 1, although petitioner had erected a store 
and had been granted a license the preceding 
year. State ex rel. Saperstein v. Bass, 177 Tenn. 
609, 152 S.W.2d 236, 1940 Tenn. LEXIS 60 
(1940). 

Ordinance forbidding erection of fences 
across front yards of residences was based 
solely on aesthetic considerations and was in- 
valid as an improper exercise of police power. 
Norris v. Bradford, 204 Tenn. 319, 321 S.W.2d 
543, 1958 Tenn. LEXIS 272 (1958). 

The classification in a zoning regulation be- 
tween mobile homes and regular residences 
was not constitutionally impermissible and, 
since it bore a reasonable relationship to the 
public health, safety or morals, it must be 
sustained as a valid exercise of police power. 
Mobile Home City v. Hamilton County, 552 
S.W.2d 86, 1976 Tenn. App. LEXIS 207 (Tenn. 
Ct. App. 1976), cert. denied, 431 U.S. 956, 97S. 
Ct. 2678, 53 L. Ed. 2d 273, 1977 U.S. LEXIS 
2271 (1977), cert. denied, Mobile Home City, 
Inc. v. Hamilton County, 431 U.S. 956, 97 S. Ct. 
2678, 53 L. Ed. 2d 273, 1977 U.S. LEXIS 2271 
(1977). 

Not only must a zoning ordinance requiring 
the termination of a nonconforming use within 
a specified period of time be reasonable in and 
of itself, it must also be reasonable as it applies 
to the particular property owner. Rives v. 
Clarksville, 618 S.W.2d 502, 1981 Tenn. App. 
LEXIS 470 (Tenn. Ct. App. 1981). 

In determining if a zoning ordinance is rea- 
sonable as applied to plaintiff, the following, 
while not all inclusive, should be taken into 
consideration: (1) The structure located on the 
property; (2) The use of the property; (3) The 
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location of the property; (4) The cost of the 
property; (5) The benefit to be derived by the 
public; (6) The period of use; and (7) The amor- 
tization period. In determining whether the 
amortization period is reasonable, consider- 
ation should be given to the length of the 
amortization period in relation to the property 
owner’s investment and the length of the am- 
ortization period in relation to the use of the 
property. Rives v. Clarksville, 618 S.W.2d 502, 
1981 Tenn. App. LEXIS 470 (Tenn. Ct. App. 
1981). 

“Amortization” to eliminate nonconforming 
uses does not violate the constitution. Rives v. 
Clarksville, 618 S.W.2d 502, 1981 Tenn. App. 
LEXIS 470 (Tenn. Ct. App. 1981). 

Property owners do not have a constitutional 
right to achieve the most beneficial economic 
use of their property. Land Assocs. v. Metropoli- 
tan Airport Auth., 547 F. Supp. 1128, 1982 U.S. 
Dist. LEXIS 14992 (M.D. Tenn. 1982), affd, 712 
F.2d 248, 1983 U.S. App. LEXIS 25544 (6th Cir. 
Tenn. 1983), affd, Land Associates v. Metropoli- 
tan Airport Authority, 712 F.2d 248, 1983 U.S. 
App. LEXIS 25544 (6th Cir. Tenn. 1983). 

Sections 13-24-101 — 13-24-104, which re- 
moved local zoning restrictions and permitted 
the establishment of group homes for the men- 
tally retarded, or mentally or physically handi- 
capped did not violate due process or equal 
protection. Nichols v. Tullahoma Open Door, 
Inc., 640 S.W.2d 13, 1982 Tenn. App. LEXIS 478 
(Tenn. Ct. App. 1982). 

Where a town correctly followed statutory 
annexation provisions, inclusion of a farm and 
a subdivision within a single annexation refer- 
endum did not deny the farm owners’ equal 
protection or substantive due process under 
U.S. Const. amend. 14. State ex rel. Smith v. 
Church Hill, 828 S.W.2d 385, 1991 Tenn. App. 
LEXIS 354 (Tenn. Ct. App. 1991). 

Allegation that zoning board acted arbi- 
trarily and illegally by holding plaintiff to the 
strict requirements of a zoning ordinance 
while, at the same time, permitting other sexu- 
ally oriented businesses competing with plain- 
tiff to operate illegally outside the zone, was 
dismissed for failure to state a claim; that some 
people escape the law’s reach while others have 
the law enforced against them does not, by 
itself, run afoul of the equal protection guaran- 
tees in the state and federal constitutions. 421 
Corp. v. Metropolitan Gov’t of Nashville & 
Davidson County, 36 S.W.3d 469, 2000 Tenn. 
App. LEXIS 261 (Tenn. Ct. App. 2000). 

Zoning ordinances that regulated the loca- 
tion of construction and demolition landfills, on 
their face, violated the constitutional substan- 
tive due process and equal protection guaran- 
tees provided in U.S. amend. XIV and Tenn. 
Const. art. I, § 8 because they treated construc- 
tion and demolition landfills differently that 
other landfills and industrial uses by requiring 
a two-mile buffer, and the Metropolitan Gov- 
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ernment and the county failed to connect a 
rational relationship between the ordinances 
and a legitimate governmental purpose. Con- 
sol. Waste Sys., LLC v. Metro Gov’t of Nash- 
ville, — S.W.3d —, 2005 Tenn. App. LEXIS 382 
(Tenn. Ct. App. June 30, 2005). 

Court rejected the metropolitan govern- 
ment’s claim that a landfill developer was pre- 
cluded from bringing its facial challenges to 
zoning ordinances based on substantive due 
process and equal protection grounds because 
the United States supreme court has not 
adopted a position that substantive due process 
claims related to a zoning ordinance are always 
subsumed into a takings claim; the United 
States supreme court has rejected the view that 
the applicability of one constitutional amend- 
ment preempts the guarantees of another and 
the Tennessee courts have traditionally ana- 
lyzed zoning ordinances under the rational ba- 
sis test as an exercise of the local government’s 


Collateral References. Actions by state of- 
ficial involving defendant as constituting “out- 
rageous” conduct violating due process guaran- 
ties. 18 A.L.R.5th 1. 

Admissibility of evidence of voice identifica- 
tion of defendant as affected by allegedly sug- 
gestive voice lineup procedures. 55 A.L.R.5th 
423. 

Application of statute denying access to 
courts or invalidating contracts where corpora- 
tion fails to comply with regulatory statute as 
affected by compliance after commencement of 
action. 23 A.L.R.5th 744. 

Equal protection and due process clause chal- 
lenges based on racial discrimination — Su- 
preme Court cases. 172 A.L.R. Fed. 1. 

Failure of state prosecutor to disclose excul- 
patory medical reports and tests as violating 
due process. 101 A.L.R.5th 187. 

Failure of state prosecutor to disclose pretrial 
statement made by crime victim as violating 
due process. 102 A.L.R.5th 327. 

Federal and state constitutional provisions 
and state statutes as prohibiting employment 
discrimination based on heterosexual conduct 
or relationship. 123 A.L.R.5th 411. 

Federal and state constitutional provisions 
as prohibiting discrimination in employment 
on basis of gay, lesbian, or bisexual sexual 
orientation or conduct. 96 A.L.R.5th 391. 

Internet website activities of nonresident 
person or corporation as conferring personal 
jurisdiction under long-arm statutes and due 
process clause. 81 A.L.R.5th 41. 

Right of indigent defendant in state criminal 
prosecution to ex parte in camera hearing on 
request for state-funded expert witness. 83 
A.L.R.5th 541. 

Sufficiency, as to content, of notice of garnish- 
ment required to be served upon garnishee. 20 
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police power. Consol. Waste Sys., LLC v. Metro 
Gov't of Nashville, — S.W.38d —, 2005 Tenn. 
App. LEXIS 382 (Tenn. Ct. App. June 30, 2005). 

Landfill developer was not precluded from 
bringing its facial challenges to the zoning 
ordinances that regulated the location of land- 
fills based on substantive due process and equal 
protection grounds under U.S. Const. amend. 
14 by any ripeness requirement applied to 
takings claims because the ripeness require- 
ments do not apply where a claim alleges that 
an ordinance does not substantially advance a 
legitimate state interest, since the economic 
impact is not relevant; the very existence of an 
allegedly unlawful zoning action, without more, 
makes a substantive due process claim ripe for 
federal adjudication. Consol. Waste Sys., LLC v. 
Metro Gov’t of Nashville, — S.W.3d —, 2005 
Tenn. App. LEXIS 382 (Tenn. Ct. App. June 30, 
2005). 


A.L.R.5th 229. 

Sufficiency of description in warrant of per- 
son to be searched. 43 A.L.R.5th 1. 

What constitutes “establishment” for pur- 
poses of § 6(d)(1) of Equal Pay Act (29 U.S.C. 
§ 206(d)(1)), prohibiting wage discrimination 
within establishment based on sex. 124 A.L.R. 
Fed. 159. 

What constitutes reverse or majority gender 
discrimination against males violative of fed- 
eral constitution or statutes — Private employ- 
ment cases. 162 A.L.R. Fed. 273. 

What constitutes reverse or majority gender 
discrimination against males violative of fed- 
eral constitution or statutes — Public employ- 
ment cases. 153 A.L.R. Fed. 609. 

What constitutes reverse or majority race or 
national origin discrimination violative of fed- 
eral constitution or statutes — Nonemploy- 
ment cases. 152 A.L.R. Fed. 1. 

What constitutes reverse or majority race or 
national origin discrimination violative of fed- 
eral constitution or statutes — Private employ- 
ment cases. 150 A.L.R. Fed. 1. 

What constitutes reverse or majority race or 
national origin discrimination violative of fed- 
eral constitution or statutes — Public employ- 
ment cases. 168 A.L.R. Fed. 1. 

What constitutes reverse sex or gender dis- 
crimination against males violative of federal 
constitution or statutes — Nonemployment 
cases. 166 A.L.R. Fed. 1. 

Who is “prevailing party” for purposes of 
awards of attorneys’ fees under 42 U.S.C. 
§ 19731(e), providing for such awards to pre- 
vailing parties in actions or proceedings to 
enforce voting guarantees under U.S. Const. 
amend. 14 or 15. 127 A.L.R. Fed. 1. 

Validity and application of statute or regula- 
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tion authorizing revocation or suspension of 
driver’s license for reason unrelated to use of, or 
ability to operate, motor vehicle. 18 A.L.R.5th 
542. 

Validity, construction, and application of 
state statutes prohibiting sale or possession of 
controlled substances within specified distance 
of schools. 27 A.L.R.5th 593. 

Validity, construction, and application of 
state statutory provisions limiting amount of 
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A.L.R.5th 245. 

Voir dire exclusions of men from state trial 
jury or jury panel — Post-J.E.B. v. Alabama ex 
rel T.B., 114 S. Ct. 1419, 128 L. Ed. 2d 89, 511 
U.S. 127, 1994 U.S. LEXIS 3121 (1994), cases. 
88 A.L.R.5th 67. 

Zoning authority as estopped from revoking 
legally issued building permit. 26 A.L.R.5th 
736. 


recovery in medical malpractice claims. 26 


§ 2. [Representatives — Power to reduce apportionment.] — Repre- 
sentatives shall be apportioned among the several states according to their 
respective numbers, counting the whole number of persons in each state, 
excluding Indians not taxed. But when the right to vote at any election for the 
choice of electors for President and Vice-President of the United States, 
representatives in congress, the executive and judicial officers of a state, or the 
members of the legislature thereof, is denied to any of the male inhabitants of 
such state, being twenty-one years of age, and citizens of the United States, or 
in any way abridged, except for participation in rebellion, or other crime, the 
basis of representation therein shall be reduced in the proportion which the 
number of such male citizens shall bear to the whole number of male citizens 
twenty-one years of age in such state. 


Law Reviews. Check and Checkmate Con- Quasi-Constitutional Law: Clear Statement 


gress’s Section 5 Power after Hibbs (Winston 
Williams), 71 Tenn. L. Rev. 315 (2004). 


Rules as Constitutional Lawmaking, 45 Vand. 
L. Rev. 593 (1992). 


NOTES TO DECISIONS 


1. Disenfranchisement of Felons. 
Although there is a significantly higher num- 
ber of blacks convicted of felonies than whites, 
the Tennessee Voting Rights Act, T.C.A. § 2-19- 
143, which disenfranchises felons, does not 
result in the unlawful dilution of the black vote 
in violation of the federal constitution or the 
federal Voting Rights Act, and Tennessee may 
disqualify convicted felons from the voting pub- 


lic without unlawfully interfering with the 
equal opportunity of blacks to participate in the 
political process and to elect representatives of 
their choice. Wesley v. Collins, 605 F. Supp. 802, 
1985 U.S. Dist. LEXIS 22215 (M.D. Tenn. 
1985), affd, 791 F.2d 1255, 1986 U.S. App. 
LEXIS 25759 (6th Cir. 1986), aff'd, Wesley v. 
Collins, 791 F.2d 1255, 1986 U.S. App. LEXIS 
25759 (6th Cir. 1986). 


§ 3. [Disqualification to hold office.] — No person shall be a senator or 
representative in congress, or elector of President and Vice-President, or hold 
any office, civil or military, under the United States, or under any state, who, 
having previously taken an oath, as a member of congress, or as an officer of 
the United States, or as a member of any state legislature, or as an executive 
or judicial officer of any state, to support the Constitution of the United States, 
shall have engaged in insurrection or rebellion against the same, or given aid 
or comfort to the enemies thereof. But congress may by a vote of two-thirds of 
each house, remove such disability. 


§ 4. [Public debt not to be questioned — Debts of the Confederacy 
and claims not to be paid.] — The validity of the public debt of the United 
States, authorized by law, including debts incurred for payment of pensions 
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and bounties for services in suppressing insurrection or rebellion, shall not be 
questioned. But neither the United States nor any state shall assume or pay 
any debt or obligation incurred in aid of insurrection or rebellion against the 
United States, or any claim for the loss or emancipation of any slaves; but all 
such debts, obligations, and claims shall be held illegal and void. 


§ 5. [Power to enforce amendment.] — The congress shall have power to 
enforce, by appropriate legislation, the provisions of this article. 


Law Reviews. Check and Checkmate Con- 
gress’s Section 5 Power after Hibbs (Winston 
Williams), 71 Tenn. L. Rev. 315 (2004). 

State Defiance of Bankruptcy Law (Kenneth 
N. Klee, James O. Johnston, Eric Winston), 52 
Vand. L. Rev. 1527 (1999). 

The Death of the Employer: Image, Text, and 
Title VII (D. Marvin Jones), 45 Vand. L. Rev. 
349 (1992). 


The Ripple Effects of Slaughter-House: A 
Critique of a Negative Rights View of the Con- 
stitution (Michael J. Gerhardt), 48 Vand. L. 
Rev. 409 (1990). 

Cited: Osepczuk v. Bell, — S.W.3d —, 2007 
Tenn. Crim. App. LEXIS 17 (Tenn. Crim. App. 
Jan. 8, 2007); Townsend v. Clover Bottom Hos- 
pital & School, 560 S.W.2d 623, 1978 Tenn. 
LEXIS 571 (Tenn. 1978). 


NOTES TO DECISIONS 


ANALYSIS 


Damages Against States. 

Selective Enforcement. 

Age Discrimination in Employment. 
Americans with Disabilities Act — Re- 
habilitation Act. 

5. Abrogating States’ Sovereign Immunity. 


> on 


1. Damages Against States. 

Under U.S. Const. amend. 14, § 5, congress 
has the power to authorize awards of damages 
or attorney’s fees against states, despite U.S. 
Const. amend. 11. White v. Crowell, 434 F. 
Supp. 1119, 1977 U.S. Dist. LEXIS 14823 (W.D. 
Tenn. 1977). 

Attorney's fees were properly awarded 
against state where for no reason of rational 
state policy the legislature impaired a valid 
general reapportionment plan by subsequently 
enacting an invalid partial reapportionment, 
forcing plaintiffs to obtain aid of counsel to 
correct a clearly illegal situation. White v. 
Crowell, 434 F. Supp. 1119, 1977 U.S. Dist. 
LEXIS 14823 (W.D. Tenn. 1977). 


2. Selective Enforcement. 

The three-part test for determining if selec- 
tive enforcement has occurred is as follows: (1) 
An official must single out a person belonging to 
an identifiable group, such as those of a par- 
ticular race or religion, or a group exercising 
constitutional rights, for prosecution even 
though the official has decided not to prosecute 
persons not belonging to that group in similar 
situations; (2) The official must initiate the 
prosecution with a discriminatory purpose; and 
(3) The prosecution must have a discriminatory 
effect on the group which the defendant belongs 
to. Gardenhire v. Schubert, 205 F.3d 303, 2000 


FED App. 75P, 2000 U.S. App. LEXIS 3126 (6th 
Cir. 2000). 

There are two elements to a selective enforce- 
ment claim: (1) The government has singled out 
the plaintiff for adverse regulatory or enforce- 
ment action while others engaging in similar 
activity have not been subject to the same type 
of action; and (2) The decision to prosecute 
them rests on an impermissible consideration 
or purpose. Thus, a plaintiff must show a dis- 
criminatory purpose on the part of law enforce- 
ment which produced a discriminatory effect. 
421 Corp. v. Metropolitan Gov’t of Nashville & 
Davidson County, 36 S.W.3d 469, 2000 Tenn. 
App. LEXIS 261 (Tenn. Ct. App. 2000). 


3. Age Discrimination in Employment. 

Although congress unequivocally expressed 
its intent to abrogate the states’ eleventh 
amendment immunity to suits brought under 
the Age Discrimination in Employment Act (29 
U.S.C. § 621 et seq.), the abrogation exceeded 
congress’ authority under U.S. Const. amend. 
14, § 5. Coger v. Board of Regents, 209 F.3d 
485, 2000 FED App. 118P, 2000 U.S. App. 
LEXIS 6162 (6th Cir. 2000). 


4. Americans with Disabilities Act — Re- 
habilitation Act. 

Congress properly exercised its section 5 
power in abrogating state immunity under the 
Americans with Disabilities Act (42 U.S.C. 
§ 12101 et seq.) and the Rehabilitation Act (29 
U.S.C. § 701 et seq.). Johnson v. State Technol- 
ogy Ctr., 24 F. Supp. 2d 833, 1998 U.S. Dist. 
LEXIS 15828 (W.D. Tenn. 1998). 


5. Abrogating States’ Sovereign Immu- 
nity. 

Section 5 of U.S. Const. amend. 14 is a 

constitutionally acceptable source or means of 


Amend. 15 


abrogating a state’s sovereign immunity. Ar- 
nold v. Sallie Mae Servicing Corp., 255 B.R. 


Collateral References. Application of state 
law to age discrimination in employment. 51 
A.L.R.5th 1. 

Construction and application of constitu- 
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845, 2000 Bankr. LEXIS 1508 (Bankr. W.D. 
Tenn. 2000). 


tional rule of Batson v. Kentucky, 476 U.S. 79, 
106 S. Ct. 1712, 90 L. Ed. 2d 69, 1986 U‘S. 
LEXIS 150 (1986) — United States Supreme 
Court cases. 8 A.L.R. Fed. 2d 547. 


AMENDMENT 15 


SECTION. 
§ 1. [Right of citizens to vote — Race or color 
not to disqualify. ] 


SECTION. 
§ 2. [Power to enforce amendment.] 


§ 1. [Right of citizens to vote — Race or color not to disqualify.] — 
The right of citizens of the United States to vote shall not be denied or abridged 
by the United States or by any state on account of race, color, or previous 


condition of servitude. 


Compiler’s Notes. The fifteenth amend- 
ment to the Constitution of the United States 
was submitted to the legislatures of the several 
states by the fortieth congress, on the 27th of 
February, 1869, and was declared in a procla- 
mation of the secretary of state, dated March 
30, 1870, to have been ratified by the legisla- 
tures of twenty-nine of the thirty-seven states. 
The dates of these ratifications were: from 
Alabama, November 24, 1869; Arkansas, 
March 30, 1869; Connecticut, May 19, 1869; 
Florida, June 15, 1869; Georgia, February 2, 
1870; Illinois, March 5, 1869; Indiana, May 
13-14, 1869; Iowa, February 3, 1870; Kansas, 
January 18-19, 1870; Louisiana, March 5, 1869; 
Maine, March 12, 1869; Massachusetts, March 
9-12, 1869; Michigan, March 8, 1869; Minne- 
sota, February 19, 1870; Mississippi, January 
15-17, 1870; Missouri, January 10, 1870; Ne- 
braska, February 17, 1870; Nevada, March 1, 
1869; New Hampshire, July 7, 1869; New York, 
March 17-April 14, 1869 (and the legislature of 
the same state passed a resolution January 5, 
1870, to withdraw its consent to it); North 
Carolina, March 5, 1869; Ohio, January 27, 
1870; Pennsylvania, March 26, 1869; Rhode 
Island, January 18, 1870; South Carolina, 
March 16, 1869; Texas, February 18, 1870; 
Vermont, October 21, 1869; Virginia, October 8, 
1869; West Virginia, March 3, 1869; Wisconsin, 
March 9, 1869. 

House Joint Resolution No. 32, effective April 


8, 1997, provides for the post-ratification of the 
fifteenth amendment to the Constitution of the 
United States. Although in 1870 this amend- 
ment was officially declared to have been duly 
ratified by the legislatures of the constitution- 
ally required margin of at least three fourths of 
the states, Tennessee had not been one of the 
ratifying states. 

Law Reviews. Reformist Myopia and the 
Imperative of Progress: Lessons for the Post- 
Brown Era (Donald E. Lively), 46 Vand. L. Rev. 
865 (1993). 

The Death of the Employer: Image, Text, and 
title VII (D. Marvin Jones), 45 Vand. L. Rev. 349 
(1992). 

Cited: Seals v. Quarterly County Court, 496 
F.2d 76, 1974 U.S. App. LEXIS 9029 (6th Cir. 
Tenn. 1974); Smith v. Dunn, 381 F. Supp. 822, 
1974 U.S. Dist. LEXIS 7417 (M.D. Tenn. 1974); 
Buchanan v. City of Jackson, 708 F.2d 1066, 
1983 U.S. App. LEXIS 26983 (6th Cir. 1983); 
Kelley v. Metropolitan County Bd. of Educ., 615 
F, Supp. 1139, 1985 U.S. Dist. LEXIS 16871 
(M.D. Tenn. 1985); Bemis Pentecostal Church v. 
State, 731 S.W.2d 897, 1987 Tenn. LEXIS 1064 
(Tenn. 1987); Brown v. Board of Comm’rs, 722 
F. Supp. 380, 1989 U.S. Dist. LEXIS 10909 
(E.D. Tenn. 1989); Rural W. Tenn. African- 
American Affairs Council, Inc. v. Sundquist, 
209 F.3d 835, 2000 FED App. 134P, 2000 U.S. 
App. LEXIS 6662 (6th Cir. 2000). 
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NOTES TO DECISIONS 


ANALYSIS 


1. Application. 
2: Right to Vote. 
a Disenfranchisement of Felons. 


1. Application. 

U.S. Const. amend. 15 has the effect of strik- 
ing out of state constitutions the words “white 
race,” when used as a qualification of voters. 
Neal v. Delaware, 103 U.S. 370, 26 L. Ed. 567, 
1880 U.S. LEXIS 2129 (1881). 

The right to vote for members of congress is 
founded on the constitution and laws of the 
United States, and is not conferred exclusively 
by state laws. Wiley v. Sinkler, 179 U.S. 58, 21 
S. Ct. 17, 45 L. Ed. 84, 1900 U.S. LEXIS 1845 
(1900); Swafford v. Templeton, 185 U.S. 487, 22 
S. Ct. 783, 46 L. Ed. 1005, 1902 U.S. LEXIS 916 
(1902); Pope v. Williams, 193 U.S. 621, 24S. Ct. 
573, 48 L. Ed. 817, 1904 U.S. LEXIS 903 (1904), 
questioned, Mogk v. Detroit, 335 F. Supp. 698, 
1971 U.S. Dist. LEXIS 12328 (E.D. Mich. 1971), 
overruled on other grounds, Dunn v. Blumstein, 
405 U.S. 330, 92 S. Ct. 995, 31 L. Ed. 2d 274, 
1972 U.S. LEXIS 75 (1972). 

The provisions of U.S. Const. amend. 15 
prohibiting the denial of the right of suffrage on 
account of race, color, or previous condition of 
servitude relates solely to action by the United 
States or by a state, and does not apply to 
individual acts which prevent persons from 
voting. James v. Bowman, 190 U.S. 127, 23 S. 
Ct. 678, 47 L. Ed. 979, 1903 U.S. LEXIS 1587 
(1903). 

U.S. Const. amend. 15 acts solely upon state 
action, and not upon the action of individuals, 
and remedies for wrongs against persons of 
African descent must be applied by state courts 
unless jurisdiction is vested in the federal gov- 
ernment. Hodges v. United States, 203 U.S. 1, 
27S. Ct. 6, 51 L. Ed. 65, 1906 U.S. LEXIS 4382 
(1906), overruled on other grounds, Jones v. 
Alfred H. Mayer Co., 392 U.S. 409, 88 S. Ct. 
2186, 20 L. Ed. 2d 1189, 1968 U.S. LEXIS 2980, 
47 Ohio Op. 2d 43 (1968). 

Section 2-7-116, in requiring that voters who 
are blind or otherwise disabled reveal their vote 
to two election judges under certain circum- 
stances in order to receive voting assistance, in 
effect establishes two classes of voters with 
respect to voting secrecy, but such classification 
has a rational basis and is justified by a com- 
pelling state need and not “suspect” as to race, 
and such provision does not violate U.S. Const. 
amend. 15. Smith v. Dunn, 381 F. Supp. 822, 
1974 U.S. Dist. LEXIS 7417 (M.D. Tenn. 1974). 


2. Right to Vote. 

U.S. Const. amend. 15 does not confer the 
right of suffrage, but prevents the states from 
discriminating on account of race, color, or 


previous condition of servitude. United States 
v. Reese, 92 U.S. 214, 23 L. Ed. 563, 1875 U.S. 
LEXIS 1751 (1875); Ex parte Yarbrough, 110 
U.S. 651, 4S. Ct. 152, 28 L. Ed. 274, 1884 U.S. 
LEXIS 1726 (1884). 

U.S. Const. amend. 15, § 1 does not autho- 
rize an act of congress making it a crime for 
persons to conspire to deprive any person of the 
equal protection of the laws, as U.S. Const. 
amend. 15 relates only to the right of citizens to 
vote. United States v. Harris, 106 U.S. 629, 1S. 
Ct. 601, 27 L. Ed. 290, 1882 U.S. LEXIS 1595 
(1883), superseded by statute as stated in, 
United States v. Ruiz, 961 F. Supp.2d 1524, 
1997 U.S. Dist. LEXIS 4935 (D. Tenn. 1997). 

The statute of a state requiring persons who 
move into the state from another state or ter- 
ritory to declare their intention to become citi- 
zens of the state a year before they will be 
entitled to registration as voters is not repug- 
nant to the federal constitution. Pope v. Will- 
iams, 24S. Ct. 578, 193 U.S. 621, 48 L. Ed. 817, 
1904 U.S. LEXIS 903 (1904), simply holds that 
federal constitutional rights are not violated by 
a state provision requiring a person who enters 
the state to make a “declaration of his intention 
to become a citizen before he can have the right 
to be registered as a voter and to vote in the 
State” at p. 634. Dunn v. Blumstein, 405 U.S. 
330, 92 S. Ct. 995, 31 L. Ed. 2d 274, 1972 U.S. 
LEXIS 75 (1972). 

Duration residence requirements, which 
grant the right to vote to some citizens and 
deny the franchise to others, must be necessary 
to promote a compelling state interest. Where 
the State tendered two basic purposes for its 
durational residency requirement to prevent 
fraud by keeping nonresidents from voting, and 
to further the goal of having knowledgeable 
voters, it failed to offer adequate justification 
for its durational residence laws. Dunn v. 
Blumstein, 405 U.S. 330, 92 S. Ct. 995, 31 L. 
Ed. 2d 274, 1972 U.S. LEXIS 75 (1972). 

Evidence was clear that at-large voting plan 
would result in a dilution of the voting strength 
of blacks. Taylor v. Haywood County, 544 F. 
Supp. 1122, 1982 U.S. Dist. LEXIS 13895.(W.D. 
Tenn. 1982). 


3. Disenfranchisement of Felons. 
Although there is a significantly higher num- 
ber of blacks convicted of felonies than whites, 
the Tennessee Voting Rights Act, § 2-19-1483, 
which disenfranchises felons does not result in 
the unlawful dilution of the black vote in viola- 
tion of the federal constitution or the federal 
Voting Rights Act, and Tennessee may dis- 
qualify convicted felons from the voting public 
without unlawfully interfering with the equal 
opportunity of blacks to participate in the po- 
litical process and to elect representatives of 
their choice. Wesley v. Collins, 605 F. Supp. 802, 


Amend. 15, § 2 


1985 U.S. Dist. LEXIS 22215 (M.D. Tenn. 
1985), affd, 791 F.2d 1255, 1986 U.S. App. 
LEXIS 25759 (6th Cir. 1986), affd, Wesley v. 


Collateral References. Who is “prevailing 
party” for purposes of awards of attorneys’ fees 
under 42 U.S.C. § 19731(e), providing for such 
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Collins, 791 F.2d 1255, 1986 U.S. App. LEXIS 
25759 (6th Cir. 1986). 


awards to prevailing parties in actions or pro- 
ceedings to enforce voting guarantees under 
U.S. Const. amend. 14 or 15. 127 A.L.R. Fed. 1. 


§ 2. [Power to enforce amendment.] — The congress shall have power to 
enforce this article by appropriate legislation. 


AMENDMENT 16 


[Income tax.] — The congress shall have power to lay and collect taxes on 
incomes, from whatever source derived, without apportionment among the 
several states, and without regard to any census or enumeration. 


Compiler’s Notes. The sixteenth amend- 
ment was submitted to the legislatures of the 
several states, there being then forty-eight 
states, by a resolution of congress passed on 
July 12, 1909, at the first session of the sixty- 
first congress, and was ratified according to a 
proclamation of the secretary of state dated 
February 25, 1913, by the legislatures of the 
following states: Alabama, August 17, 1909; 
Arizona, April 9, 1912; Arkansas, April 22, 
1911; California, January 31, 1911; Colorado, 
February 20, 1911; Delaware, February 3, 
1913; Georgia, August 3, 1910; Idaho, January 
20, 1911; Illinois, March 1, 1910; Indiana, Feb- 
ruary 6, 1911; Iowa, February 27, 1911; Kan- 
sas, March 6, 1911; Kentucky, February 8, 
1910; Louisiana, July 1, 1912; Maine, March 
31, 1911; Maryland, April 8, 1910; Michigan, 
February 23, 1911; Minnesota, June 12, 1912; 
Mississippi, March 11, 1910; Missouri, March 


16, 1911; Montana, January 31, 1911; Ne- 
braska, February 11, 1911; Nevada, February 
8, 1911; New Jersey, February 5, 1913; New 
Mexico, February 5, 1913; New York, July 12, 
1911; North Carolina, February 11, 1911; North 
Dakota, February 21, 1911; Ohio, January 9, 
1911; Oklahoma, March 14, 1910; Oregon, 
January 23, 1911; South Carolina, February 
23, 1910; South Dakota, February 3, 1912; 
Tennessee, April 11, 1911; Texas, August 17, 
1910; Washington, January 26, 1911; West Vir- 
ginia, January 31, 1913; Wisconsin, May 26, 
1911; Wyoming, February 3, 1913. 

Law Reviews. Donative transfers of ex- 
pensed property and the fundamental inconsis- 
tency rule of Hillsboro, 58 Tenn. L. Rev. 151 
(1991). 

Cited: Howard v. United States, 566 S.W.2d 
521, 1978 Tenn. LEXIS 553 (Tenn. 1978). 


NOTES TO DECISIONS 


ANALYSIS 


Constitutionality. 
Ratification. 
Construction. 

Purpose. 

Definitions. 

Persons Subject to Tax. 
Taxable Receipts. 
Receipts Not Taxable. 
—Stock Dividends. 


1. Constitutionality. 

The Income Tax Act of 1913 is constitutional. 
Brushaber v. Union Pac. R.R., 240 U.S. 1, 36S. 
Ct. 236, 60 L. Ed. 493, 1916 U.S. LEXIS 1418 
(1916). 


oS ee 


2. Ratification. 

U.S. Const. amend. 16 was properly ratified 
and the statutes promulgated thereunder are 
effective. Tickel v. Commissioner, 623 F. Supp. 
218, 1985 U.S. Dist. LEXIS 15930 (E.D. Tenn. 
1985). 


3. Construction. 

U.S. Const. amend. 16 should not be ex- 
tended by loose construction so as to repeal or 
modify, except as applied to income, the provi- 
sions of the constitution that require an appor- 
tionment for direct taxes. Eisner v. Macomber, 
252 U.S. 189, 40S. Ct. 189, 64 L. Ed. 521, 1920 
U.S. LEXIS 1605, 9 A.L.R. 1570 (1920). 

U.S. Const. amend. 16 must be construed in 
connection with the taxing clauses of the origi- 
nal constitution and the effect attributed to 
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them before the amendment was adopted. Eis- 
ner v. Macomber, 252 U.S. 189, 40S. Ct. 189, 64 
L. Ed. 521, 1920 U.S. LEXIS 1605, 9 A.L.R. 
1570 (1920). 

U.S. Const. amend. 16 is not a grant of power. 
Kerbaugh-Empire Co. v. Bowers, 300 F. 938, 
1924 U.S. Dist. LEXIS 1527 (S.D.N.Y. 1924), 
affd, 271 U.S. 170, 46S. Ct. 449, 70 L. Ed. 886, 
1926 U.S. LEXIS 615 (1926), aff'd, Bowers v. 
Kerbaugh-Empire Co., 271 U.S. 170, 46 S. Ct. 
449, 70 L. Ed. 886, 1926 U.S. LEXIS 615 (1926); 
Bunn v. Willcuts, 29 F.2d 132, 1928 U.S. Dist. 
LEXIS 1578 (D. Minn. 1928), affd, 35 F.2d 29, 
1929 U.S. App. LEXIS 2898 (8th Cir. Minn. 
1929), affd, Willcuts v. Bunn, 35 F.2d 29, 1929 
U.S. App. LEXIS 2898 (8th Cir. Minn. 1929), 
rev'd on other grounds, Willcuts v. Bunn, 282 
U.S. 216, 51S. Ct. 125, 75 L. Ed. 304, 1931 U.S. 
LEXIS 840, 71 A.L.R. 1260 (1931). 


4. Purpose. 

U.S. Const. amend. 16 does not extend the 
taxing power to new or excepted subjects. Wil- 
liam E. Peck & Co. v. Lowe, 247 U.S. 165, 38 S. 
Ct. 432, 62 L. Ed. 1049, 1918 U.S. LEXIS 1966 
(1918); Eisner v. Macomber, 252 U.S. 189, 40S. 
Ct. 189, 64 L. Ed. 521, 1920 U.S. LEXIS 1605, 
9 A.L.R. 1570 (1920). 

The purpose of U.S. Const. amend. 16 was to 
relieve all income taxes from apportionment. 
William E. Peck & Co. v. Lowe, 247 U.S. 165, 38 
S. Ct. 432, 62 L. Ed. 1049, 1918 U.S. LEXIS 
1966 (1918); Evans v. Gore, 253 U.S. 245, 40 S. 
Ct. 550, 64 L. Ed. 887, 1920 U.S. LEXIS 1419, 
11 A.L.R. 519 (1920), overruled in part, United 
States v. Hatter, 532 U.S. 557, 121 S. Ct. 1782, 
149 L. Ed. 2d 820, 2001 U.S. LEXIS 3813 
(2001), criticized, United States v. Will, 449 
U.S. 200, 101 S. Ct. 471, 66 L. Ed. 2d 392, 1980 
U.S. LEXIS 160 (1980), questioned, Glidden Co. 
v. Zdanok, 370 U.S. 530, 82S. Ct. 1459, 8 L. Ed. 
2d 671, 1962 U.S. LEXIS 2139 (1962), ques- 
tioned, O’Malley v. Woodrough, 307 U.S. 277, 
59 S. Ct. 838, 83 L. Ed. 1289, 1939 U.S. LEXIS 
993, 122 A.L.R. 13879 (1939); American Can Co. 
v. Bowers, 33 F.2d 187, 1928 U.S. Dist. LEXIS 
1758 (S.D.N.Y. 1928), affd, 35 F.2d 832, 1929 
U.S. App. LEXIS 3083 (2d Cir. N.Y. 1929), affd, 
American Can Co. v. Bowers, 35 F.2d 832, 1929 
U.S. App. LEXIS 3083 (2d Cir. N.Y. 1929), cert. 
denied, American Can Co. v. Bowers, 281 U.S. 
736, 50 S. Ct. 249, 74 L. Ed. 1151, 1930 U.S. 
LEXIS 568 (1930). 


5. Definitions. 

The term “gross income” does not include all 
receipts — everything that comes in — within 
its definition. Southern Pac. Co. v. Lowe, 247 
U.S. 330, 38 S. Ct. 540, 62 L. Ed. 1142, 1918 
U.S. LEXIS 1914 (1918). 

“Income” is the gain derived from capital, 
from labor, or from both combined, and includes 
profit gained through a sale or conversion of 
capital assets. Eisner v. Macomber, 252 U.S. 
189, 40 S. Ct. 189, 64 L. Ed. 521, 1920 US. 
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LEXIS 1605, 9 A.L.R. 1570 (1920); Merchants’ 
Loan & Trust Co. v. Smietanka, 255 U.S. 509, 
418. Ct. 386, 65 L. Ed. 751, 1921 U.S. LEXIS 
1721, 15 A.L.R. 13805 (1921); Bowers v. Ker- 
baugh-Empire Co., 271 U.S. 170, 46 S. Ct. 449, 
70 L. Ed. 886, 1926 U.S. LEXIS 615 (1926); 
Noel v. Parrott, 15 F.2d 669, 1926 U.S. App. 
LEXIS 2969 (4th Cir. 1926), cert. denied, 273 
U.S. 754, 47S. Ct. 457, 71 L. Ed. 875, 1927 U.S. 
LEXIS 862 (1927), cert. denied, Parrott v. Noel, 
273 U.S. 754, 47 S. Ct. 457, 71 L. Ed. 875, 1927 
U.S. LEXIS 862 (1927); Kansas City Structural 
Steel Co. v. Commissioner, 33 F.2d 53, 1929 
U.S. App. LEXIS 2654 (8th Cir. 1929), rev’d, 
281 U.S. 264, 50S. Ct. 263, 74 L. Ed. 848, 1930 
U.S. LEXIS 380 (1930), rev’d on other grounds, 
Lucas v. Kansas City Structural Steel Co., 281 
U.S. 264, 50S. Ct. 263, 74 L. Ed. 848, 1930 U.S. 
LEXIS 380 (1930). 

“Income” includes the gain from capital real- 
ized by a single sale of property as well as the 
profits realized in buying and selling as a 
business. Merchants’ Loan & Trust Co. v. Smi- 
etanka, 255 U.S. 509, 41 S. Ct. 386, 65 L. Ed. 
751, 1921 U.S. LEXIS 1721, 15 A.L.R. 1305 
(1921). 

“Income tax” is an assessment upon income 
of the person, and not upon any particular 
property from which income is derived, not 
being imposed on property or business but on 
proceeds arising therefrom. Atlantic & D. Ry. v. 
Southern Ry., 149 Va. 701, 141 S.E. 770, 1928 
Va. LEXIS 385 (Mar 1, 1928). 


6. Persons Subject to Tax. 

Unincorporated association is subject to tax 
by federal government as though it were a 
corporation. Burk-Waggoner Oil Ass’n v. Hop- 
kins, 269 U.S. 110, 46 S. Ct. 48, 70 L. Ed. 183, 
1925 U.S. LEXIS 12 (1925). 

Where a wife’s income is her separate prop- 
erty, the husband cannot be taxed with the 
combined total of his and his wife’s income, if 
the combined amount exceeds the sum of the 
taxes which would be due for their separate 


income, by reason of the income tax being 


graduated had the property been separately 
assessed. Hoeper v. Tax Comm'n, 284 U.S. 206, 
52 S. Ct. 120, 76 L. Ed. 248, 1931 U.S. LEXIS 
891, 78 A.L.R. 346 (1931) and note, Hoeper v. 
Tax Com. of Wisconsin, 52 S. Ct. 120, 284 U.S. 
206, 76 L. Ed. 248, 1931 U.S. LEXIS 891, 78 
A.L.R. 346 (1931), on constitutionality of provi- 
sions of income tax law as regards income of 
husband and wife. 


7. Taxable Receipts. 

Receipts from sales of foreign shipments are 
subject to income tax. William E. Peck & Co. v. 
Lowe, 247 U.S. 165, 38 S. Ct. 432, 62 L. Ed. 
1049, 1918 U.S. LEXIS 1966 (1918). 

The profit received by a trustee on the sale of 
capital stock is “income” under U.S. Const. 
amend. 16 and taxable without apportionment. 
Merchants’ Loan & Trust Co. v. Smietanka, 255 
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U.S. 509, 41S. Ct. 386, 65 L. Ed. 751, 1921 U.S. 
LEXIS 1721, 15 A.L.R. 1805 (1921). 

Provision making gain from sale of property 
by donee taxable was held not invalid. Taft v. 
Bowers, 278 U.S. 470, 49 S. Ct. 199, 73 L. Ed. 
460, 64 A.L.R. 362, 1929 U.S. LEXIS 17 (1929). 

Federal tax on income from municipal bond 
is valid. Willcuts v. Bunn, 282 U.S. 216, 51S. 
Ct. 125, 75 L. Ed. 304, 1931 U.S. LEXIS 840, 71 
A.L.R. 1260 (1931). 

U.S. Const. amend. 16 permits the taxation 
of income from all transactions during the year, 
although some result in loss. Burnet v. Sanford 
& Brooks Co., 282 U.S. 359, 51S. Ct. 150, 75 L. 
Ed. 383, 1931 U.S. LEXIS 7 (1931). 

Premiums on bonds issued prior to adoption 
of U.S. Const. amend. 16 are not subject to 
taxation as income. Old Colony R.R. v. Commis- 
sioner, 284 U.S. 552, 52 S. Ct. 211, 76 L. Ed. 
484, 1932 U.S. LEXIS 894 (1932). 

Money paid by railroads under Transporta- 
tion Act is income, and is not exempt. Texas & 
Pac. R.R. v. United States, 286 U.S. 285, 52 S. 
Ct. 528, 76 L. Ed. 1108, 1932 U.S. LEXIS 603 
(1932). 

Taxation of social security benefits does not 
violate the prohibition against the levy of direct 
taxes without apportionment according to 
population. Lansden v. Marsh, 961 F. Supp. 
1148, 1997 U.S. Dist. LEXIS 1688 (M.D. Tenn. 
1997). 


8. Receipts Not Taxable. 

Subsidy payments by Cuban government to 
railroad held not income. Edwards v. Cuba 
R.R., 268 U.S. 628, 45 S. Ct. 614, 69 L. Ed. 1124, 
1925 U.S. LEXIS 595 (1925). 

Where Connecticut will provided that trustee 
was to pay over to daughter of deceased, a 
resident of Tennessee, the sum of $2,400 each 
year for life the amount received by daughter 
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out of stocks each year was not taxable, since 
amount received was not income but was an 
annuity. Sanborn v. McCanless, 181 Tenn. 150, 
178 S.W.2d 765, 767, 1944 Tenn. LEXIS 353 
(1944). 


9. —Stock Dividends. 

A stock dividend which represents surplus 
profits transferred to a corporation’s capital 
account is not income within the meaning of the 
federal Income Tax Law. Towne v. Eisner, 245 
U.S. 418, 38 S. Ct. 158, 62 L. Ed. 372, 1918 U.S. 
LEXIS 2143, 1918D L.R.A. 254 (1918). 

A stockholder’s undivided share or interest in 
the gains and profits of a corporation is not 
regarded as taxable income unless fraudulently 
accumulated for the purpose of evading the tax. 
Lynch v. Hornby, 247 U.S. 339, 38 S. Ct. 543, 62 
L. Ed. 1149, 1918 U.S. LEXIS 1915 (1918). 

The Revenue Act of 1916, in so far as it 
imposes a tax upon a stockholder because of a 
stock dividend made lawfully and in good faith, 
violates U.S. Const. art. 1, § 2, cl. 3, and art. 1, 
§ 9, cl. 4 and to this extent is invalid, notwith- 
standing U.S. Const. amend. 16. Eisner v. Ma- 
comber, 252 U.S. 189, 40 S. Ct. 189, 64 L. Ed. 
521, 1920 U.S. LEXIS 1605, 9 A.L.R. 1570 
(1920). 

Neither under U.S. Const. amend. 16 nor 
otherwise has congress power to tax, without 
apportionment, a true stock dividend, made 
lawfully and in good faith, or the accumulated 
profits behind it, as income of the stockholder. 
Eisner v. Macomber, 252 U.S. 189, 40S. Ct. 189, 
64 L. Ed. 521, 1920 U.S. LEXIS 1605, 9 A.L.R. 
1570 (1920). 

“Stock dividends” are capital and take noth- 
ing from the property of the corporation and 
add nothing to the interests of shareholders. 
Eisner v. Macomber, 252 U.S. 189, 40S. Ct. 189, 
64 L. Ed. 521, 1920 U.S. LEXIS 1605, 9 A.L.R. 
1570 (1920). 


AMENDMENT 17 


[Election of senators.] — The senate of the United States shall be 
composed of two senators from each state, elected by the people thereof, for six 
years; and each senator shall have one vote. The electors in each state shall 
have the qualifications requisite for electors of the most numerous branch of 
the state legislatures. 

When vacancies happen in the representation of any state in the senate, the 
executive authority of such state shall issue writs of election to fill such 
vacancies: provided, that the legislature of any state may empower the 
executive thereof to make temporary appointments until the people fill the 
vacancies by election as the legislature may direct. 

This amendment shall not be so construed as to affect the election or term of 
any senator chosen before it becomes valid as part of the Constitution. 
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Compiler’s Notes. The seventeenth amend- 
ment to the Constitution of the United States 
was submitted to the legislatures of the several 
states by the sixty-second congress on the 16th 
day of May, 1912, and was declared, in a proc- 
lamation of the secretary of state, dated the 
31st of May, 1913, to have been ratified by the 
legislatures of the states of Arizona, Arkansas, 
California, Colorado, Connecticut, Idaho, IIli- 
nois, Indiana, Iowa, Kansas, Maine, Massachu- 
setts, Michigan, Minnesota, Missouri, Mon- 
tana, Nebraska, Nevada, New Hampshire, New 
Jersey, New Mexico (March 13, 1913), New 
York, North Carolina, North Dakota, Ohio, 
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Oklahoma, Oregon, Pennsylvania, South Da- 
kota, Tennessee, Texas, Vermont, Washington, 
West Virginia, Wisconsin and Wyoming. 

Law Reviews. Implied Civil Action for Vio- 
lation of a Criminal Statute, 5 Mem. St. U. L. 
Rev. 448. 

Participation by the Public in the Federal 
Judicial Selection Process (William G. Ross), 43 
Vand. L. Rev. 1 (1990). 

Cited: Millsaps v. Thompson, 96 F. Supp. 2d 
720, 2000 U.S. Dist. LEXIS 5768 (E.D. Tenn. 
2000); Millsaps v. Thompson, 259 F.3d 535, 
2001 FED App. 256P, 2001 U.S. App. LEXIS 
17260 (6th Cir. 2001). 


NOTES TO DECISIONS 


1. Right to Vote for Senator. 

The right to vote for United States senators 
is derived from the constitution of the United 
States. United States v. Aczel, 219 F. 917, 1915 


U.S. Dist. LEXIS 1780 (D. Ind. 1915), affd, 
Aczel v. United States, 232 F. 652, 1916 US. 
App. LEXIS 1864 (7th Cir. 1916). 


AMENDMENT 18 


SECTION. 
§ 1-3. [Repealed.] 


§§ 1-3 [Repealed.] 


Compiler’s Notes. This amendment was 
repealed by Amendment 21. 

The eighteenth amendment to the Constitu- 
tion of the United States was submitted to the 
legislatures of the several states by the sixty- 
fifth congress, on the 17th of December, 1917, 
and was declared, in a proclamation of the 
secretary of state, dated the 29th of January, 
1919, to have been ratified by the legislatures of 
the states of Alabama, Arizona, Arkansas, Cali- 
fornia, Colorado, Delaware, Florida, Georgia, 
Idaho, Illinois, Indiana, Iowa, Kansas, Ken- 
tucky, Louisiana, Maine, Maryland, Massachu- 
setts, Michigan, Minnesota, Mississippi, Mis- 
souri, Montana, Nebraska, Nevada, New 
Hampshire, New Mexico (January 22, 1919), 
New York, North Carolina, North Dakota, Ohio, 
Oklahoma, Oregon, Pennsylvania, South Caro- 
lina, South Dakota, Tennessee, Texas, Utah, 
Vermont, Virginia, Washington, West Virginia, 


Wisconsin and Wyoming. 

This amendment, prior to its repeal, read as 
follows: 

Section 1.After one year from the ratification 
of this article the manufacture, sale, or trans- 
portation of intoxicating liquors within, the 
importation thereof into, or the exportation 
thereof from the United States and all territory 
subject to the jurisdiction thereof for beverage 
purposes is hereby prohibited. 

Section 2. The congress and the several 
states shall have concurrent power to enforce 
this article by appropriate legislation. 

Section 3. This article shall be inoperative 
unless it shall have been ratified as an amend- 
ment to the Constitution by the legislatures of 
the several states, as provided in the Constitu- 
tion, within seven years from the date of the 
submission hereof to the states by the congress. 


AMENDMENT 19 


SECTION. 
§ 1. [Woman suffrage.] 


SECTION. 
§ 2. [Power to enforce amendment.] 





Amend. 19, § 1 
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§ 1. [Woman suffrage.] — The right of the citizens of the United States to 
vote shall not be denied or abridged by the United States or by any state on 


account of sex. 


Compiler’s Notes. The nineteenth amend- 
ment to the Constitution of the United States 
was submitted to the legislatures of the several 
states by the sixty-sixth congress, on the fifth of 
June, 1919, and was declared, in a proclama- 
tion of the secretary of state, dated the 26th of 
August, 1920, to have been ratified by the 
legislatures of the states of Arizona, Arkansas, 
California, Colorado, Connecticut, Idaho, Illi- 
nois, Indiana, Iowa, Kansas, Kentucky, Maine, 
Massachusetts, Michigan, Minnesota, Mis- 


souri, Montana, Nebraska, Nevada, New 
Hampshire, New Jersey, New Mexico (Febru- 
ary 21, 1920), New York, North Dakota, Ohio, 
Oklahoma, Oregon, Pennsylvania, Rhode Is- 
land, South Dakota, Tennessee, Texas, Utah, 
Vermont, Washington, West Virginia, Wiscon- 
sin and Wyoming. 

Cited: Bemis Pentecostal Church v. State, 
731 S.W.2d 897, 1987 Tenn. LEXIS 1064 (Tenn. 
1987). 


NOTES TO DECISIONS 


ANALYSIS 


1. Validity. 
me Effect of Amendment. 


1. Validity. 

U.S. Const. amend. 19 is valid. Leser v. 
Garnett, 258 U.S. 130, 42 S. Ct. 217, 66 L. Ed. 
505, 1922 U.S. LEXIS 2250 (1922). 


2. Effect of Amendment. 
Since the adoption of U.S. Const. amend. 19, 


the common-law rule, as to unity of husband 
and wife in commission of crimes, has no appli- 
cation. United States v. Hinson, 3 F.2d 200, 
1925 U.S. Dist. LEXIS 858 (S.D. Fla. 1925). 

U.S. Const. amend. 19 conferring upon 
women the right to vote has the effect of ex- 
punging from the constitutions and statutes of 
the several states all provisions restricting the 
right of women to vote, extending such right as 
is exercised by men. People ex rel. Murray v. 
Holmes, 341 Ill. 23, 173 N.E. 145, 1930 ILL. 
LEXIS 838, 71 A.L.R. 1327 (1930). 


§ 2. [Power to enforce amendment.] — Congress shall have power to 
enforce this article by appropriate legislation. 


AMENDMENT 20 


SECTION. 

§ 1. [Executive and legislative departments — 
Terms of elective officers.] 

§ 2. [Annual meeting of congress — Date.] 

§ 3. [Succession to office of President or Vice- 
President.] 


SECTION. 

§ 4. [Death of President or Vice-President— 
Selection of successor — Choice 
devolving on either house.] 

§ 5. [Effective date of amendment.] 

§ 6. [Time limit for ratification.] 


§ 1. [Executive and legislative departments — Terms of elective 
officers.] — The terms of the President and Vice-President shall end at noon 
on the twentieth day of January, and the terms of senators and representatives 
at noon on the third day of January, of the years in which such terms would 
have ended if this article had not been ratified; and the terms of their 


successors shall then begin. 


Compiler’s Notes. This amendment ren- 
ders Art. 1, § 4, par. 2, of the original Consti- 
tution obsolete. 

The twentieth amendment to the Constitu- 
tion of the United States was submitted to the 
legislatures of the several states by the sev- 
enty-second congress, on the 3rd day of March, 


1932, and was declared in a proclamation of the 
secretary of state, dated the 6th day of Febru- 
ary, 1933, to have been ratified by the legisla- 
tures of the states of Alabama, Arizona, Arkan- 
sas, California, Colorado, Connecticut, 
Delaware, Georgia, Idaho, Illinois, Indiana, 
Kansas, Kentucky, Louisiana, Maine, Massa- 
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chusetts, Michigan, Minnesota, Mississippi, homa, Pennsylvania, Rhode Island, South 
Missouri, Montana, Nebraska, New Jersey, Carolina, South Dakota, Texas, Utah, Virginia, 
New Mexico (January 21, 1933), New York, Washington, West Virginia, Wisconsin and 
North Carolina, North Dakota, Ohio, Okla- Wyoming. 


§ 2. [Annual meeting of congress — Date.] — The congress shall 
assemble at least once in every year, and such meeting shall begin at noon on 
the third day of January, unless they shall by law appoint a different day. 


§ 3. [Succession to office of President or Vice-President.] — If, at the 
time fixed for the beginning of the term of the President, the President elect 
shall have died, the Vice-President elect shall become President. If a President 
shall not have been chosen before the time fixed for the beginning of his term, 
or it the President elect shall have failed to qualify, then the Vice-President 
elect shall act as President until a President shall have qualified; and the 
congress may by law provide for the case wherein neither a President elect nor 
a Vice-President elect shall have qualified, declaring who shall then act as 
President, or the manner in which one who is to act shall be elected, and such 
person shall act accordingly until a President or Vice-President shall have 
qualified. 


§ 4. [Death of President or Vice-President—Selection of successor 
— Choice devolving on either house.] — The congress may by law provide 
for the case of the death of any of the persons from whom the house of 
representatives may choose a President whenever the right of choice shall 
have devolved upon them, and for the case of the death of any of the persons 
from whom the senate may choose a Vice-President whenever the right of 
choice shall have devolved upon them. 


§ 5. [Effective date of amendment.] — Sections one and two shall take 
effect on the fifteenth day of October following the ratification of this article. 


§ 6. [Time limit for ratification.] — This article shall be inoperative 
unless it shall have been ratified as an amendment to the Constitution by the 
legislatures of three-fourths of the several states within seven years from the 
date of its submission. 


AMENDMENT 21 


SECTION. SECTION. 
§ 1. [Repeal of eighteenth amendment.] territory prohibited.] 
§ 2. [Intoxicating liquors, shipment into dry § 3. [Ratification, time limit.] 


§ 1. [Repeal of eighteenth amendment.] — The eighteenth article of 
amendment to the Constitution of the United States is hereby repealed. 


Compiler’s Notes. The twenty-first amend- February, 1933, and was declared in a procla- 
ment to the Constitution of the United States mation by the secretary of state, dated the 5th 
was submitted to the several states by the day of December, 1933, to have been ratified by 
seventy-second congress on the 20th day of conventions in the states of Alabama, Arizona, 


Amend. 21, § 2 


Arkansas, California, Colorado, Connecticut, 
Delaware, Florida, Idaho, Illinois, Indiana, 
Iowa, Kentucky, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, Nevada, New 
Hampshire, New Jersey, New Mexico (Novem- 
ber 2, 1933), New York, Ohio, Oregon, Pennsyl- 
vania, Rhode Island, Tennessee, Texas, Utah, 
Vermont, Virginia, Washington, West Virginia, 
Wisconsin and Wyoming. 

Law Reviews. Barnes v. Glen Theatre, Inc.: 
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Nude Dancing and the First Amendment Ques- 
tion, 45 Vand. L. Rev. 237 (1992). 5 

Recent Developments, Prospective Overrul- 
ing and the Judicial Role After James B. Beam 
Distilling Co. v. Georgia, 45 Vand. L. Rev. 1345 
(1992). 

The Wine Is In the Mail: The Twenty-First 
Amendment and State Laws Against the Direct 
Shipment of Alcoholic Beverages, 54 Vand. L. 
Rev. 2495 (2001). 


NOTES TO DECISIONS 


ANALYSIS 


ae Effect of U.S. Const. Amend. 21. 
A Power of the State to Prohibit Certain 
Acts. 


1. Effect of U.S. Const. Amend. 21. 

Qualifications placed on U.S. Const. amend. 
10 by adoption of U.S. Const. amend. 18 have 
been abolished. United States v. Constantine, 
296 U.S. 287, 56S. Ct. 223, 80 L. Ed. 233, 1935 
U.S. LEXIS 577 (1935); United States v. Kester- 
son, 296 U.S. 299, 56 S. Ct. 229, 80 L. Ed. 241, 
1935 U.S. LEXIS 578 (1935). 


2. Power of the State to Prohibit Certain 
Acts. 
The state has the power to prohibit certain 


acts involving exposure of parts of the body and 
restrict the area where performers may per- 
form in establishments holding a beer license, 
under U.S. Const. amend. 21 and under New 
York State Liquor Auth. v. Bellanca, 452 U.S. 
714, 101 S. Ct. 2599, 69 L. Ed. 2d 357, 1981 
U.S. LEXIS 119 (1981), which held that the 
broad powers of the states to regulate the sale 
of liquor, conferred by U.S. Const. amend. 21, 
outweigh any first amendment interest in nude 
dancing. PP & C, Inc. v. Metropolitan Beer 
Permit Bd., 833 S.W.2d 90, 1992 Tenn. App. 
LEXIS 91 (Tenn. Ct. App. 1992). 


§ 2. [Intoxicating liquors, shipment into dry territory prohibited.] 
— The transportation or importation into any State, Territory, or Possession of 
the United States for delivery or use therein of intoxicating liquors, in violation 
of the laws thereof, is hereby prohibited. 


Law Reviews. Tension Between the First 
and Twenty-First Amendments in State Regu- 
lation of Alcohol Advertising (Brian S. Steffey), 
37 Vand. L. Rev. 1421 (1984). 

The Concept of State Power Under the 
Twenty-First Amendment (Donald P. Harris), 
40 Tenn. L. Rev. 465. 

Attorney General Opinions. Provision of 
T.C.A. § 57-3-402 prohibiting vintners from 
making mail order sales of wine to retail cus- 
tomers does not violate the commerce clause of 


the United States constitution, OAG 04-010 
(1/30/04). 

Cited: Seagram Distillers Co. v. Jones, 548 
S.W.2d 667, 1976 Tenn. App. LEXIS 226 (Tenn. 
Ct. App. 1976); Tolbert v. City of Memphis, 568 
F. Supp. 1285, 1983 U.S. Dist. LEXIS 16655 
(W.D. Tenn. 1983); Templeton v. Metropolitan 
Government of Nashville & Davidson County, 
650 S.W.2d 743, 1983 Tenn. App. LEXIS 699 
(Tenn. Ct. App. 1983). 


NOTES TO DECISIONS 


1. Effect. 

U.S. Const. amend. 21 sanctions the right of 
a state to legislate concerning intoxicating li- 
quors brought from without unfettered by the 
commerce clause. State Bd. of Equalization v. 
Young’s Mkt. Co., 299 U.S. 59, 57 S. Ct. 77, 81 
L. Ed. 38, 1936 U.S. LEXIS 8 (1936), rehearing 
denied, State Bd. of Equalization v. Young’s 
Market Co., 299 U.S. 623, 57 S. Ct. 229, 81 L. 
Ed. 458, 19386 U.S. LEXIS 468 (1936). 

The U.S. Const. amend. 21, § 2 rendered the 


equal protection clause of U.S. Const. amend. 
14 inapplicable to imported intoxicating li- 
quors. Mahoney v. Joseph Triner Corp., 304 
U.S. 401, 58 S. Ct. 952, 82 L. Ed. 1424, 1938 
U.S. LEXIS 1143 (1938). 

Regulation by a state requiring that inter- 
state shipments of beer and alcoholic beverages 
of alcoholic content of not more than five per- 
cent by weight be accompanied by a bill of 
lading and that the consignee be licensed either 
in Tennessee or in the state of destination is a 
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reasonable regulation of the transportation of 
intoxicating liquors across state boundaries. 
Stroupe v. Tidwell, 510 S.W.2d 77, 1974 Tenn. 
LEXIS 502 (Tenn. 1974), cert. denied, Stroupe 
v. Tidwell, 419 U.S. 860, 95S. Ct. 110, 42 L. Ed. 
2d 95, 1974 U.S. LEXIS 3918 (1974). 

By virtue of U.S. Const. amend. 21, a state is 


AMENDMENTS 


Amend. 23, § 1 


totally unconfined by traditional commerce 
clause limitations when it restricts, regulates 
or prevents importation of intoxicants destined 
for use, distribution or consumption within its 
borders. Memphis Publishing Co. v. Leech, 539 
F. Supp. 405, 1982 U.S. Dist. LEXIS 12558 
(W.D. Tenn. 1982). 


§ 3. [Ratification, time limit.] — This article shall be inoperative unless 
it shall have been ratified as an amendment to the Constitution by conventions 
in the several States, as provided in the Constitution, within seven years from 
the date of the submission hereof to the States by the Congress. 


AMENDMENT 22 


SECTION. 
§ 1. [Restriction on terms of President.] 


SECTION. 
§ 2. (Ratification, time limit.] 


§ 1. [Restriction on terms of President.] — No person shall be elected to 
the office of the President more than twice, and no person who has held the 
office of President, or acted as President, for more than two years of a term to 
which some other person was elected President shall be elected to the office of 
the President more than once. But this Article shall not apply to any person 
holding the office of President when this Article was proposed by the Congress, 
and shall not prevent any person who may be holding the office of President, or 
acting as President, during the term within which this Article becomes 
operative from holding the office of President or acting as President during the 
remainder of such term. 


Compiler’s Notes. The twenty-second Delaware, Georgia, Idaho, Illinois, Indiana, 


amendment to the Constitution of the United 
States was submitted to the several states by a 
joint resolution of congress passed March 24, 
1947, at the first session of the eighty-first 
congress and was certified by the administrator 


Iowa, Kansas, Louisiana, Maine, Michigan, 
Mississippi, Missouri, Montana, Nebraska, Ne- 
vada, New Hampshire, New Jersey, New 
Mexico, New York, North Carolina, North Da- 
kota, Ohio, Oregon, Pennsylvania, South Da- 


of general services on March 1, 1951, as having 
been ratified by the legislatures of the states of 
Arkansas, California, Colorado, Connecticut, 


kota, Tennessee, Texas, Utah, Vermont, Vir- 
ginia, Wisconsin and Wyoming. 


§ 2. [Ratification, time limit.] — This article shall be inoperative unless 
it shall have been ratified as an amendment to the Constitution by the 
legislatures of three-fourths of the several States within seven years from the 
date of its submission to the States by the Congress. 


AMENDMENT 23 


SECTION. 
§ 1. [Presidential and Vice Presidential elec- 
tors for District of Columbia.] 


SECTION. 
§ 2. [Enforcement of article.] 


-§ 1. [Presidential and Vice Presidential electors for District of 
Columbia.] — The District constituting the seat of Government of the United 
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States shall appoint in such manner as the Congress may direct: 

A number of electors of President and Vice President equal to the whole 
number of Senators and Representatives in Congress to which the District 
would be entitled if it were a State, but in no event more than the least 
populous State; they shall be in addition to those appointed by the States, but 
they shall be considered, for the purposes of the election of President and Vice 
President, to be electors appointed by a State; and they shall meet in the 
District and perform such duties as provided by the twelfth article of 


amendment. 


Compiler’s Notes. The twenty-third 
amendment to the Constitution of the United 
States was submitted to the several states by 
the eighty-sixth congress and received in the 
office of the Federal Register on June 17, 1960, 
and certified on the 3rd day of April, 1961 by 
the administrator of general services as having 
been ratified by the legislature of the states of 
Alaska, Arizona, California, Colorado, Con- 


necticut, Delaware, Hawaii, Idaho, Illinois, In- 
diana, Iowa, Kansas, Maine, Maryland, Massa- 
chusetts, Michigan, Minnesota, Missouri, 
Montana, Nebraska, Nevada, New Hampshire, 
New Jersey, New Mexico, New York, North 
Dakota, Ohio, Oklahoma, Oregon, Pennsylva- 
nia, Rhode Island, South Dakota, Tennessee 
(March 6, 1961), Utah, Vermont, Washington, 
West Virginia, Wisconsin and Wyoming. 


§ 2. [Enforcement of article.] — The Congress shall have power to 
enforce this article by appropriate legislation. 


AMENDMENT 24 


SECTION. 
§ 1. [Voting in federal elections — Tax pay- 
ment not prerequisite.] 


SECTION. 
§ 2. [Power to enforce.| 


§ 1. [Voting in federal elections — Tax payment not prerequisite.] — 
The right of citizens of the United States to vote in any primary or other 
election for President or Vice President, for electors for President or Vice 
President, or for Senator or Representative in Congress, shall not be denied or 
abridged by the United States or any State by reason of failure to pay any poll 


tax or other tax. 


Compiler’s Notes. The twenty-fourth 
amendment to the Constitution of the United 
States was submitted to the several states by a 
joint resolution of the congress, and received in 
office of federal register August 29, 1962, at the 
second session of the eighty-seventh congress, 
and was certified by the administrator of gen- 
eral services on February 4, 1964, as having 
been ratified by the legislatures of the states of 
Alaska, California, Colorado, Connecticut, 
Delaware, Florida, Hawaii, Idaho, Illinois, In- 


diana, Iowa, Kansas, Kentucky, Maine, Mary- 
land, Massachusetts, Michigan, Minnesota, 
Missouri, Montana, Nebraska, Nevada, New 
Hampshire, New Jersey, New Mexico, New 
York, North Dakota, Ohio, Oregon, Pennsylva- 
nia, Rhode Island, South Dakota, Tennessee, 
Utah, Vermont, Washington, West Virginia, 
and Wisconsin. 

Cited: Bemis Pentecostal Church v. State, 
731 S.W.2d 897, 1987 Tenn. LEXIS 1064 (Tenn. 
1987). 


§ 2. [Power to enforce.] — The Congress shall have power to enforce this 


article by appropriate legislation. 


a, 
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AMENDMENTS 


Amend. 25, § 4 


AMENDMENT 25 


SECTION. 
§ 1. [Filling vacancy in office of president.] 

§ 2. [Filling vacancy in office of vice president.] 
§ 3. [Declaration of disability by president — 


SECTION. 
Acting president.] 
§ 4. [Determination of disability of president.] 


§ 1. [Filling vacancy in office of president.] — In case of the removal of 
the President from office or of his death or resignation, the Vice President shall 


become President. 


Compiler’s Notes. The twenty-fifth amend- 
ment to the Constitution of the United States 
was submitted to the several states by a joint 
resolution of the congress, and received in the 
office of federal register July 7, 1965, at the first 
session of the eighty-ninth congress, and was 
certified by the administrator of general ser- 
vices on February 23, 1967, as having been 
ratified by the legislatures of the states of 
Alaska, Arizona, Arkansas, California, Colo- 


rado, Delaware, Hawaii, Idaho, Indiana, Iowa, 
Kansas, Kentucky, Louisiana, Maine, Massa- 
chusetts, Michigan, Minnesota, Mississippi, 
Missouri, Montana, Nebraska, Nevada, New 
Hampshire, New Jersey, New Mexico, New 
York, Oklahoma, Oregon, Pennsylvania, Rhode 
Island, Tennessee, Utah, Vermont, Virginia, 
Washington, West Virginia, Wisconsin, and 
Wyoming. 





§ 2. [Filling vacancy in office of vice president.] — Whenever there is 
a vacancy in the office of the Vice President, the President shall nominate a 
Vice President who shall take office upon confirmation by a majority vote of 
both Houses of Congress. 


§ 3. [Declaration of disability by president — Acting president.] — 
Whenever the President transmits to the President pro tempore of the Senate 
and the Speaker of the House of Representatives his written declaration that 
he is unable to discharge the powers and duties of his office, and until he 
transmits to them a written declaration to the contrary, such powers and 
duties shall be discharged by the Vice President as Acting President. 


§ 4. [Determination of disability of president.] — Whenever the Vice 
President and a majority of either the principal officers of the executive 
departments or of such other body as Congress may by law provide, transmit 
to the President pro tempore of the Senate and the Speaker of the House of 
Representatives their written declaration that the President is unable to 
discharge the powers and duties of his office, the Vice President shall 
immediately assume the powers and duties of the office as Acting President. 

Thereafter, when the President transmits to the President pro tempore of 
the Senate and the Speaker of the House of Representatives his written 
declaration that no inability exists, he shall resume the powers and duties of 
his office unless the Vice President and a majority of either the principal 
officers of the executive department or of such other body as Congress may by 
law provide, transmit within four days to the President pro tempore of the 
Senate and the Speaker of the House of Representatives their written 
declaration that the President is unable to discharge the powers and duties of 
his office. Thereupon Congress shall decide the issue, assembling within 
forty-eight hours for that purpose if not in session. If the Congress, within 
twenty-one days after receipt of the latter written declaration, or, if Congress 
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is not in session, within twenty-one days after Congress is required to 
assemble, determines by two-thirds vote of both Houses that the President is 
unable to discharge the powers and duties of his office, the Vice President shall 
continue to discharge the same as Acting President; otherwise, the President 


shall resume the powers and duties of his office. 


AMENDMENT 26 


SECTION. 
§ 1. [Right to vote not denied to citizens eigh- 
teen years or older.] 


SECTION. 
§ 2. [Power to enforce.] 


§ 1. [Right to vote not denied to citizens eighteen years or older.] — 
The right of citizens of the United States, who are eighteen years of age or 
older, to vote shall not be denied or abridged by the United States or by any 


state on account of age. 


Compiler’s Notes. The twenty-sixth 
amendment to the Constitution of the United 
States was submitted to the several states by a 
joint resolution of the congress, and received in 
the office of the Federal Register March 23, 
1971, at the first session of the ninety-second 
congress, and was certified by the administra- 
tor of general services on July 5, 1971, as 
having been ratified by the legislatures of the 
states of Alabama, Alaska, Arizona, Arkansas, 
California, Colorado, Connecticut, Delaware, 
Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, 


Louisiana, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Missouri, Montana, Ne- 
braska, New Hampshire, New Jersey, New 
York, North Carolina, Ohio, Oklahoma, Or- 
egon, Pennsylvania, Rhode Island, South Caro- 
lina, Tennessee, Texas, Vermont, Washington, 
West Virginia, and Wisconsin. 

Cited: Cagle v. Davis, 520 F. Supp. 297, 1980 
U.S. Dist. LEXIS 16804 (E.D. Tenn. 1980); 
Bemis Pentecostal Church v. State, 731 S.W.2d 
897, 1987 Tenn. LEXIS 1064 (Tenn. 1987). 


§ 2. [Power to enforce.] — The Congress shall have power to enforce this 


article by appropriate legislation. 


Cited: Cagle v. Davis, 520 F. Supp. 297, 1980 
U.S. Dist. LEXIS 16804 (E.D. Tenn. 1980). 


AMENDMENT 27 


[Compensation of Senators and Representatives.] — No law, varying 
the compensation for the services of the Senators and Representatives, shall 
take effect, until an election of Representatives shall have intervened. 


Compiler’s Notes. This amendment was 
proposed by congress on September 25, 1789 
and ratified by the required majority of states 
by virtue of the 38th ratification in 1992. The 


Collateral References. Construction and 
operation of U.S. Const. amend. 27 relating to 
congressional compensation. 95 A.L.R.5th 459. 


amendment was certified by the Archivist of the 
United States on May 18, 1992. See 57 Fed. 
Reg. 21,187 (1992). 
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Powers of congress, US Const Art I §8. 


DEFENSE. 
Power of congress, US Const Art I §8. 


DISCRIMINATION, US Const Amds 14, 15. 


DISTRICT OF COLUMBIA, US Const Art I 
§8. 
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DOUBLE JEOPARDY, US Const Amd 5. 


DUE PROCESS OF LAW, US Const Amds 
5, 14. 


DUTIES AND IMPOSTS. 
Powers of congress, US Const Art I §8. 
States, US Const Art I §§9, 10. 


E 


ELECTIONS. 
Age. 
Right to vote not to be abridged on account 
of age, US Const Amd 26. 
Voting by persons eighteen years of age, US 
Const Amd 26. 
House of representatives, US Const Art I 
§§2, 4. 
Poll tax. 
Failure to pay poll or other tax. 
Denial or abridgement of right to vote by 
reason of failure prohibited, US 
Const Amd 24. 
Presidential and vice-presidential 
elections. 
Ballots. 
Electors to vote by ballot, US Const Amd 
12. 
Electors. 
Appointment, US Const Art II §1. 
Congress may appoint time of choosing 
electors, US Const Art II §1. 
Majority vote is necessary to elect 
president or vice-president, US Const 
Amd 12. 
Vote. 
How given and transmitted, US Const 
Amd 12. 
Racial minorities, US Const Amd 15. 
Right to vote, US Const Amds 14, 15, 19, 26. 
Senate, US Const Art I §4; Amd 17. 
Suffrage, US Const Amds 14, 15, 19, 26. 
Taxation. 
Denial or abridgement of right to vote. 
Failure to pay poll or other tax, US Const 
Amd 24. 
Voters. 
Age. 
Persons eighteen years of age, US Const 
Amd 26. 
Right to vote not to be abridged on 
account of age, US Const Amd 26. 
Women suffrage, US Const Amd 19. 


EMINENT DOMAIN, US Const Amd 5. 
EMOLUMENTS, US Const Art I §9. 


EMPLOYERS AND EMPLOYEES. 
Involuntary servitude, US Const Amds 13, 
15: 


EQUAL PROTECTION OF THE LAWS, US 
Const Amd 14. 


EQUITY. 
Judicial power to extend to cases in, US 
Const Art III §2. 


INDEX 


EXCESSIVE BAIL, US Const Amd 8. 


EXCISES. 
Powers of congress, US Const Art I §8. 


EXECUTION OF LAWS, US Const Art II §3. 


EXPENDITURES. 

Necessity for appropriations, US Const 
Art I §9. 

Publication of statement, US Const Art I 
§9. 


EXPORTS AND IMPORTS, US Const Art I 
§§9, 10. 


EX POST FACTO LAWS, US Const Art I 
§§9, 10. 


EXTRADITION, US Const Art IV §2. 
F 


FINES. 
Excessive fines, US Const Amd 8. 


FOREIGN PRESENTS, US Const Art I $9. 
FORMER JEOPARDY, US Const Amd 5. 


FREEDOM OF CONSCIENCE, US Const 
Amd 1. 


FREEDOM OF SPEECH, US Const Amd 1. 

Members of congress, US Const Art I §6. 

FREEDOM OF THE PRESS, US Const 
Amd 1. 

FUGITIVES, US Const Art IV §2. 


FULL FAITH AND CREDIT CLAUSE, US 
Const Art IV §1. 


G 


GIFTS. 
Foreign presents to United States 
officials, US Const Art I §9. 


GRAND JURY. 
Presentments by, US Const Amd 5. 
War. 
Presentment as dispensable in certain 
cases, US Const Amd 5. 


H 
HABEAS CORPUS, US Const Art I §9. 
I 


IMMIGRATION, US Const Art I §9. 


IMMUNITIES, US Const Art IV §2. 
Jury. 
Trial by jury. 
Right to trial by jury, US Const Amds 6, 
yf 





INDEX 


IMPAIRMENT OF OBLIGATIONS OF 
CONTRACTS, US Const Art I §10. 


IMPEACHMENT, US Const Art I §§2, 3; Art 
II §4; Art III §2. 

IMPORTS AND EXPORTS, US Const Art I 
§§9, 10. 

INCOME TAX, US Const Amd 16. 

INDIANS. 

Taxation, US Const Art I §2; Amd 14. 

INDICTMENTS, INFORMATIONS AND 
PRESENTMENTS, US Const Amd 5. 

INSURRECTION OR REBELLION, US 
Const Art I §8. 


INTERNATIONAL LAW. 
Power of congress to punish offenses 
against, US Const Art I §8. 


INTERSTATE COMMERCE, US Const Art I 
§88, 9. 


INTOXICATING LIQUORS. 

Prohibition, US Const Amds 18, 21. 

Repeal of the eighteenth amendment, US 
Const Amd 21. 


INVASION, US Const Art I §§8 to 10; Art IV 
§4. 


INVENTION DEVELOPMENT. 
Patents, US Const Art I §8. 


INVOLUNTARY SERVITUDE, US Const 


Amd 18. 
J 
JEOPARDY. 
Double jeopardy, US Const Amd 5. 
JOURNALS. 
Congress, US Const Art I §§5, 7. 
JUDGES. 


Compensation, US Const Art III §1. 
Tenure, US Const Art III §1. 


JUDGMENTS AND DECREES. 

Final judgments and decrees, US Const 
Art IV §1. 

Full faith and credit clause, US Const Art 
IV §1. 

Proof, US Const Art IV §1. 


JURISDICTION. 
Nonresidents. 
Suits against state, US Const Amd 11. 


JURY. 
Trial by jury. 
Right to trial by jury, US Const Amds 6, 7. 


L 


LAME DUCK AMENDMENT, US Const 
Amd 20. 
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LEGAL TENDER, US Const Art I §10. 


LETTERS OF MARQUE AND REPRISAL, 
US Const Art I §§8, 10. 


LIBEL AND SLANDER. 
Congress. 
Privilege of members of congress, US Const 
Art I §6. 


LIEUTENANT GOVERNOR. 
Oaths, US Const Art VI; Amd 14. 


LIMITATIONS ON POWERS OF STATES, 
US Const Art I §10. 


LIQUORS, US Const Amds 18, 21. 
M 


MESSAGES TO CONGRESS, US Const Art 
II §3. 


MILITARY AFFAIRS. 
Commander-in-chief, US Const Art II §2. 
Quartering soldiers, US Const Amd 3. 


MILITIA. 
Powers of congress, US Const Art I §8. 
Quartering soldiers, US Const Amd 3. 


MINISTERS. 

Jurisdiction of cases affecting, US Const 
Art III §2. 

Receiving, US Const Art II §3. 

MONEY, US Const Art I §§8, 10. 

Coinage, US Const Art I §§8, 10. 


Counterfeiting, US Const Art I §8. 
Powers of congress, US Const Art I §8. 


N 


NATURALIZATION, US Const Art I §§8, 9. 


NAVY. 
Powers of congress, US Const Art I §8. 


NEWSPAPERS. 
Freedom of press, US Const Amd 1. 


NEW STATES, US Const Art IV §3. 


NOBILITY. 
Titles of nobility prohibited, US Const Art 
I §§9, 10. 


NONRESIDENTS. 
Jurisdiction of suits against state, US 
Const Amd 11. 


O 


OATHS. 
Congress. 

Oath of office, US Const Art VI. 
Governor, US Const Art VI. 

Lieutenant governor, US Const Amd 14. 
House of representatives. 

United States, US Const Art VI. 
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OATHS —Cont’d 
Judges, US Const Art VI. 
Lieutenant governor, US Const Art VI; 
Amd 14. 
President of the United States, US Const 
Art VI; Amd 14. 
Public officers, US Const Art VI. 
Searches and seizures. 
Warrants. 
Supported by oath or affirmation, US 
Const Amd 4. 
Senate. 
United States, US Const Art VI. 
Vice-president of the United States, US 
Const Art VI; Amd 14. 


P 


PARDONS, US Const Art II §2. 


PARTIES. 
United States. 
Actions to which United States a party, US 
Const Art III §2. 


PATENTS, US Const Art I §8. 
Copyrights. 
Authors. 
Protection of rights, US Const Art I §8. 
Inventions, US Const Art I §8. 


PAYMENTS. 
Legal tender, US Const Art I §10. 


PETITIONS. 
Right of, US Const Amd 1. 


PIRACY. 
Powers of congress, US Const Art I §8. 


POLL TAX. 
Failure to pay poll or other tax. 
Denial or abridgement of right to vote. 
Prohibited, US Const Amd 24. 


POST OFFICES, US Const Art I §8. 
POST ROADS, US Const Art I §8. 


POWERS OF CONGRESS, US Const Art I 
§8. 


POWERS RESERVED TO STATES AND 
PEOPLE, US Const Amd 10. 


PRESIDENT OF THE UNITED STATES. 

Age, US Const Art II §1. 

Aliens. 

Ineligible for presidency, US Const Art IT 
§1. 

Ambassadors and consuls, US Const Art II 
§§2, 3. 

Appointment of officers, etc., US Const Art 
II §2. 

Approval of laws by president, US Const 
Art I §7. 

Approval of order, resolution or vote of 
congress, US Const Art I §7. 

Bribery, US Const Art II §4. 


INDEX 


PRESIDENT OF THE UNITED STATES 
—Cont’d 

Commander-in-chief, US Const Art II §2. 

Compensation, US Const Art II §1. 

Congress. 

Adjourning congress, US Const Art II §3. 

Convening congress, US Const Art II §3. 

Messages to congress, US Const Art II §3. 

Special sessions of congress, US Const Art 

II §3. 
Death, US Const Art II §1; Amd 20 §3. 

Succession upon death, US Const Amd 25 

§1. 
Disability, US Const Art IT §1. 

Declaration by president. 

Inability to perform duties, US Const 
Amd 25 §3. 
Declaration by vice-president and other 
officers, US Const Amd 25 §4. 
Determination of issue by congress, US 
Const Amd 25 §4. 
Duties, US Const Art II §3. 
Declaration by president of inability to 
perform duties, US Const Amd 25 §3. 
Transmittal to senate and house of 
representatives, US Const Amd 25 
§3. 
Elections, US Const Art II §1; Amds 12, 14, 
23. 
Eligibility, US Const Art II §1. 
Execution of laws, US Const Art II §3. 
Executive power, US Const Art II §1. 
Failure to qualify, US Const Amd 20. 
Impeachment, US Const Art I §3; Art II §4; 
Art II §2. 
Inability, US Const Art II §1. 
Limitation on terms, US Const Amd 22. 
Message to congress, US Const Art II §3. 
Ministers. 

Receiving, US Const Art II §3. 

Opinions from principal officers in 
executive departments, US Const Art 
II §2. 

Pardons, US Const Art II §2. 

Powers of president, US Const Art II §§2, 
3. 

Public officers. 

Commissions, US Const Art II §3. 
Qualifications, US Const Art II §1. 
Removal, US Const Art II §§1, 4. 

Succession upon removal, US Const Amd 25 

§1. 
Resignation, US Const Art II §1. 

Succession upon resignation, US Const Amd 

25 §1. 
Signing of bills, US Const Art I §7. 
Statutes. 
Veto, US Const Art I §7. 
Succession to office, US Const Art IT §1; 
Amd 20. 
Upon death, resignation or removal of 
president, US Const Amd 25 §2. 
Supreme court. 
Appointment of justices, US Const Art II 
§2. 





INDEX 


PRESIDENT OF THE UNITED STATES 
—Cont’d 

Terms of office, US Const Art II §1; Amds 
20,:22: 

Limitation on terms, US Const Amd 22. 
Time of taking office, US Const Amd 20. 
Treason, US Const Art II §4. 

Treaties, US Const Art II §2. 
Vacancy in office, US Const Art II §1; Amd 
20. 

During senate recess, US Const Art II §2. 

Veto, US Const Art I §7. 


PRESS. 
Freedom of the press, US Const Amd 1. 


PRIVILEGES. 
Privileged from arrest, US Const Art I §6. 


PROHIBITION, US Const Amds 18, 21. 


PROTECTION AND AID OF STATES, US 
Const Art IV §4. 


PUBLIC DEBT, US Const Art I §8. 


PUBLIC OFFICERS AND EMPLOYEES. 
Appointment, US Const Art II §2. 

Senate recess, US Const Art II §2. 
Bribery, US Const Art II §4. 
Commissions, US Const Art II §3. 
Emoluments, US Const Art I §9. 

Foreign office or title, US Const Art I §9. 

Holding more than one office, US Const 
Art I §6. 

Impeachment, US Const Art II §4. 

Ineligibility of members of congress, US 
Const Art I §6. 

Presents from foreign states, US Const Art 
I §9. 

Presidential electors. 

Eligibility, US Const Art IT §1. 

Religious tests, US Const Art VI. 

Removal, US Const Art II §4. 

Treason, US Const Art II §4. 

Vacancies during senate recess, US Const 
Art II §2. 


PUBLIC TRIAL, US Const Amd 6. 


PUNISHMENT. 
Cruel and unusual punishment, US Const 
Amd 8. 


Q 


QUARTERING SOLDIERS IN HOUSES, 
US Const Amd 3. 


R 


RACIAL MINORITIES, US Const Amds 14, 
15. 


RATIFICATION, US Const Art VII. 


RECORDS. 
Full faith and credit clause, US Const Art 
IV §1. 
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RECORDS —Cont’d 
Proof, US Const Art IV §1. 


REDRESS OF GRIEVANCES. 
Right to petition for, US Const Amd 1. 


RELIGIOUS TEST, US Const Art VI. 


REPUBLICAN FORM OF 
GOVERNMENT, US Const Art IV §4. 


RESERVATION OF RIGHTS OF THE 
PEOPLE, US Const Amd 9. 


RETROACTIVE LAWS. 
Ex post facto laws. 
Prohibited, US Const Art I §§9, 10. 


REVENUE BILLS, US Const Art I §7. 
RIGHT OF ASSEMBLY, US Const Amd 1. 


RIGHT OF TRIAL BY JURY, US Const Art 
III §2. 


RIGHT TO BEAR ARMS, US Const Amd 2. 
RIGHT TO COUNSEL, US Const Amd 6. 


RIGHT TO PETITION FOR A REDRESS 
OF GRIEVANCES, US Const Amd 1. 


S 


SEARCHES AND SEIZURES, US Const 
Amd 4. 


SEDITION. 
Treason, US Const Art I §6; Art II §4; Art III 
$3. 


SELF-INCRIMINATION, US Const Amd 5. 


SENTENCE AND PUNISHMENT, US 
Const Amd 8. 
Capital punishment, US Const Amd 5. 


SESSIONS OF CONGRESS, US Const Art I 
§4. 
Special sessions, US Const Art II §3. 


SLAVERY, US Const Amds 13 to 15. 


SOLDIERS. 
Quartering prohibited, US Const Amd 3. 


SPEECH. 
Freedom of speech, US Const Amd 1. 


SPEEDY TRIAL, US Const Amd 6. 


STATES. 

Admission of new states, US Const Art IV 
§3. 

Bill of attainder, US Const Art I §10. 

Bills of credit, US Const Art I §10. 

Commerce, US Const Art I §§8, 9. 

Compacts between the states or with 
foreign powers, US Const Art I §10. 

Contracts. 

Impairing obligations of contracts, US 
Const Art I §10. 

Controversies between citizens of 

different states, US Const Art III §2. 
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STATES —Cont’d 
Controversies between states, US Const 
Art III §2. 
Duties and imposts, US Const Art I §10. 
Equal suffrage in senate, US Const Art V. 
Exports, US Const Art I §§9, 10. 
Ex post facto laws, US Const Art I §10. 
Full faith and credit clause, US Const Art 
IV §1. 
Gold and silver coin tender in payment 
of debts, US Const Art I §10. 
Impairing obligations of contracts, US 
Const Art I §10. 
Imports and exports, US Const Art I §10. 
Invasion. 
Protection against, US Const Art IV §4. 
Legal tender, US Const Art I §10. 
Letters of marque and reprisal, US Const 
Art I §10. 
Limitations on powers of states, US Const 
Art I §10. 
Money. 
Coining money, US Const Art I §10. 
New states, US Const Art IV §3. 
Powers, US Const Art I §10. 
Reserved to states, US Const Amd 10. 
Protection and aid of states, US Const Art 
IV §4. 
Republican form of government 
guaranteed, US Const Art IV §4. 
Reservation of powers to states, US Const 
Amd 10. 
Right to coin money, US Const Art I §10. 
Suits against state, US Const Amd 11. 
Tender in payment of debts, US Const Art 
I §10. 
Tonnage, US Const Art I §10. 
Treaties, US Const Art I §10. 
Troops or ships of war in time of peace, 
US Const Art I §10. 
War, US Const Art I §10. 


STATUTES. 

Approval of laws by president, US Const 
Art I §7. 

Ex post facto laws, US Const Art I §§9, 10. 

Full faith and credit clause, US Const Art 
IV §1. 

Limitations on legislation, US Const Art I 
§9. 

Proof, US Const Art IV §1. 

Revenue bills, US Const Art I §7. 

Supreme law of the land, US Const Art VI. 

Veto, US Const Art I §7. 


SUFFRAGE, US Const Amds 14, 19, 26. 


SUITS AGAINST STATE, US Const Amd 11. 


SUITS AGAINST THE UNITED STATES, 
US Const Art III §2. 


SUPREME COURT. 

Chief justice presides in impeachment of 
president, US Const Art I §3. 

Jurisdiction, US Const Art III §2. 


INDEX 


SUPREME COURT —Cont’d 
Justices. 
Appointment, US Const Art IT §2. 
Compensation, US Const Art III §1. 
Tenure, US Const Art III §1. 


SUPREME LAW OF THE LAND, US Const 
Art VI. 


TAXATION. 
Capitation tax, US Const Art I §9. 
Elections. 
Denial or abridgement of right to vote for 
failure to pay tax prohibited, US Const 
Amd 24. 
Excises. 
Powers of congress, US Const Art I §8. 
Exports, US Const Art I §§9, 10. 
Income tax, US Const Amd 16. 
Indians, US Const Amd 14. 
Limitations on powers of states, US Const 
Art I §10. 
Poll taxes. 
Prohibited, US Const Amd 24. 
Powers of congress, US Const Art I §8. 
Revenue bills, US Const Art I §7. 


TENDER, US Const Art I §10. 
TERRITORIES, US Const Art IV §3. 


TIME WHEN CONSTITUTION 
EFFECTIVE, US Const Art VII. 


TITLES OF NOBILITY, US Const Art I §§9, 
10. 


TONNAGE, US Const Art I §10. 


TRADE AND COMMERCE. 

Interstate commerce clause, US Const Art 
I §§8, 9. 

Intrastate commerce clause, US Const Art 
I §§8, 9. 


TRADEMARKS. 


Copyrights. 
Authors. 
Protection of rights, US Const Art I §8. 


TREASON, US Const Art I §6; Art IT §4; Art 
III §3. 


TRIAL. 
Public trial, US Const Amd 6. 
Speedy trial, US Const Amd 6. 


Vv 


VENUE, US Const Art III §2. 


VESSELS AND BOATS. 

Bound to and from one state not to be 
obliged to clear, etc., in another, US 
Const Art I §9. 


VETO, US Const Art I §7. 


INDEX 


VICE-PRESIDENT OF THE UNITED 
STATES. 

Age, US Const Amd 12. 

Bribery, US Const Art II §4. 

Election, US Const Art II §1; Amd 12. 

Failure to qualify, US Const Amd 20. 

Impeachment, US Const Art II §4. 

Oaths, US Const Art VI; Amd 14. 

President of senate, US Const Art I §3. 

Qualifications, US Const Amd 12. 

Removal, US Const Art II §4. 

Succession to office of president, US 
Const Art II §1; Amds 20, 25. 

Upon death, resignation or removal of 
president, US Const Amd 25 §1. 

Treason, US Const Art II §4. 

Vacancy in office, US Const Art II §1; Amd 
20. 

Nomination by president, US Const Amd 25 
§2. 
Confirmation by congress, US Const Amd 
25 §2. 


Ww 


WAR. 
Articles of war, US Const Art I §8. 
Declaration by congress, US Const Art I 
§8. 
Grand jury. 
Presentment as dispensable in certain 
cases, US Const Amd 5. 
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WAR —Cont’d 
Quartering of soldiers in times of war, 
US Const Amd 3. 
State engaging in, US Const Art I §10. 
Treason. 
Levying against the United States, US 
Const Art III §3. 


WARRANTS. 
Searches and seizures. 
Conditions for issuance, US Const Amd 4. 


WATERCRAFT. 

Bound to and from one state not to be 
obliged to clear, etc., in another, US 
Const Art I §9. 


WEAPONS. 
Right to bear arms, US Const Amd 2. 


WEIGHTS AND MEASURES, US Const Art 
I §8. 


WELFARE. 
General welfare. 
Powers of congress, US Const Art I §8. 


WITNESSES. 
Confrontation with witnesses, US Const 
Amd 6. 

Process to obtain, US Const Amd 6. 

Self-incrimination, US Const Amd 5. 

Treason. 

Number in treason cases, US Const Art III 

§3. 


WOMAN SUFFRAGE, US Const Amd 19. 
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